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Competition Commission recommends conditional approval of the ‘Uhambo’ joint venture

The Commission today recommended to the Competition Tribunal that a large merger involving Sasol Oil, Engen Ltd (“Engen”) and Engen, Sasol Ltd (“Sasol”) and Petronas International Corporation Ltd (“Petronas”) be approved subject to certain conditions to address possible competition concerns that are likely to arise from the proposed merger.

This merger involves Sasol, Petronas, Engen, Afric Energy Resources (Pty) Ltd (“AER”) and Tshwarisano LFB (Pty) Ltd (“Tshwarisano”) signing a share-for-share exchange agreement, which will regulate the steps involved in the forming of a joint venture to be named Uhambo Oil Ltd.  The proposed transaction consists of two parts in terms of which Engen will acquire 100% of the entire issued share capital of Sasol and then Sasol and Engen will form Uhambo. In consideration for the first part of the transaction, Petronas and Sasol, through Uhambo, will each hold a 37,5% interest in Uhambo while AER and Tshwarisano, as BEE consortia, will each hold 12,75%. The proposed transaction has both horizontal and vertical dimensions. 

Sasol Oil and Engen Limited are in a horizontal relationship in that they are involved in refining and producing petroleum products and concerns here relate to the production and marketing capabilities in the inland region. The parties are also vertically integrated in marketing the final products.

The Commission also analysed the high value petroleum products and found that there are horizontal and vertical dimensions. 

Horizontally, in the market for petrol, post-merger the national retail market share is 34% and national wholesale market share is 35%. In the market for diesel, post-merger, the national retail market share is 31% and the national wholesale market share is 37%. In the market for Illuminating paraffin, post-merger, the national wholesale market share is 38%. In the market for jet fuel, post-merger, the national wholesale market share is 29%. In the retail sector, there are financial, environmental and regulatory barriers to entry; and no imports prevail. The same occurs in the wholesale sector but significant countervailing power exists in this regard.

Vertically, the Commission foresees competition concerns based on the likelihood of input foreclosure post merger, which in the Commission’s view is likely result in the substantial prevention or lessening of competition in the petroleum industry. This arises from the logistical constraints underlying the other oil companies’ (OOCs) ability to ship adequate products to the inland region. 

The Commissioner, Advocate Simelane, said that the competition concerns were raised with the parties who then submitted efficiencies which were not acceptable to the Commission in that they did not seem to outweigh the anti-competitive effects of the merger. Further discussions were held and the Commission explored various remedies with the parties to address the competition concerns that are likely to result from this merger.

On the public interest side, though the Commission acknowledged the submission by the parties that the proposed merger would enable them to conform to the Petroleum’s Charter and create opportunities for the previously disadvantaged groups to participate in this industry, the Commission is of the view that these do not offset the competition concerns arising from the proposed transaction. 

“Based on the analysis and the information available to us, we are of the view that the proposed transaction is likely to substantially prevent or lessen competition in the petroleum industry, however, the planned introduction of the pipeline would bring in structural changes in this market. Ordinarily, a merger of this nature could only be allowed to go through subject to conditions that adequately address these competition concerns, failing which a prohibition would be the only option” Menzi concluded.

The Commission has therefore recommended to the Tribunal to approve the proposed merger subject to the following conditions, which will stay in place until a new petroleum products pipeline from Durban to Johannesburg to Tshwane has been constructed and makes available to OOCs a transportation infrastructure capable of carrying their shortfall volumes:

1.
Subject to 3 below, the merged entity shall, on written request by any OOC, and on terms that are commercially, financially and technically reasonable, supply such OOC with such shortfall volumes or part thereof as may be requested.

2.
Without derogating from 1 above, the selling price to be charged by the merged entity for any such supply shall not—

2.1
exceed a price determined according to the formula which is used to determine BFP at the relevant time plus the prevailing transport price determined for inland locations;

2.2
discriminate against any OOC or in favour of any business within the merged entity or any of its subsidiary or associated entities.

3.
In the event of the merged entity being unable to supply the full volumes of refined petroleum products requested by the OOCs as contemplated in 1 above, as well as the volumes required by itself and its subsidiaries and associated entities, the merged entity shall reduce its supply of each affected product to each such OOC and to itself and its subsidiaries and associated entities pro rata to the volumes of such product supplied to each such OOC and to itself and its subsidiary and associated entities during the preceding three months.

4.
Upon the written request of any OOC aggrieved by any alleged specific failure or refusal of the merged entity to comply with the above conditions, the merged entity — in the event that it does not admit the alleged failure or refusal and remedy the same forthwith — shall, within ten days of the request, offer to that OOC in writing an expeditious arbitration procedure on reasonable terms for the determination of the dispute, and for the making of any consequent award to ensure compliance, which procedure shall be binding on the merged entity and on that OOC upon acceptance of the offer of arbitration in writing by the latter. While any dispute remains subject to arbitration as above, the merged entity shall, if the aggrieved OOC so requires, and subject to any necessary pro rata adjustment in volumes provided for in 3 above, continue to supply any refined petroleum products affected by the dispute on the same terms as such products were supplied to that OOC immediately before the dispute arose.

5.
The provisions of 4 above are not intended to affect in any way the powers and duties of the Competition Commission or the Competition Tribunal, in terms of the Competition Act and the Rules in force thereunder, in dealing with any alleged non-compliance by the merged entity with the above conditions.

6.
Reports to the Commission:

6.1
The merged entity shall provide a quarterly written report to the Competition Commission, signed by a responsible person, indicating the volumes and prices at which refined petroleum products have been supplied to businesses within the merged entity and any of its subsidiary or associated entities and supplied to OOCs pursuant to the above conditions. Each such report shall be due not later than one month after the end of the quarter to which it applies. The first such report shall be due not later than one month after the first full quarter following approval of the merger and shall include information for the period between the approval of the merger and the commencement of the first quarter.

6.2
The merged entity shall provide annually to the Competition Commission an auditor’s certificate confirming the correctness of, or qualifying, as the case may be, the information contained in the quarterly reports referred to in 6.1 above.

6.3
In the event of the merged entity reducing its supply of any refined petroleum product under circumstances contemplated in 3 above, it shall, within ten days of such reduction, notify the Competition Commission in writing accordingly.

In these conditions, the following expressions shall have the following meanings:

(a)
“shortfall volume”, in relation to any OOC, shall mean the volume of refined petroleum products, in combination or individually as the case may be, required by that OOC for the inland market, and inland for the export market, at the relevant time in excess of the volume that can reasonably be transported through the then existing pipeline infrastructure together with such utilisation of the rail and road transportation infrastructure as is used by the OOC concerned at the time the merger is approved;

(b)
“OOC” shall mean oil companies and their subsidiary and associated entities which, at the time the merger is approved, have been obtaining supplies of refined petroleum products from any of the merging parties, and shall include new entrants requiring refined petroleum products for the inland market, or inland for the export market (provided that “OOC” shall not include any of the merging parties or their subsidiary and associated entities).
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