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OVERVIEW OF COMPETITION POLICY AND LAW IN ZIMBABWE(
1.
INTRODUCTION

Zimbabwe formally adopted competition policy and law in 1996 with the enactment of the Competition Act [Chapter 14:28].  The Act however only came into operation in 1998, the same year that the competition agency was established to implement it.  In adopting competition policy and law, Zimbabwe became the fifth country in southern and eastern Africa to do so after South Africa, Kenya, Tanzania and Zambia.

The formulation and effective implementation of competition policy and law in Zimbabwe was only made possible through the assistance and cooperation given by other competition authorities and organisations.  In this part of the world, valuable assistance was given by the Zambia Competition Commission, the Monopolies and Prices Commission of Kenya and the Competition Commission of South Africa.  Other competition authorities that assisted included the Federal Trade Commission and the Anti-Trust Division of the U.S. Justice Department, the Australian Competition and Consumer Commission (ACCC), the Office of Fair Trading of the United Kingdom, and the Bundeskartellamt of Germany.  Notable organisations that gave technical assistance included the    United States Agency for International Development (USAID), the World Bank, and the United Nations Conference for Trade and Development (UNCTAD). 

The rest of this paper will cover the following areas: (i) the development of competition policy in Zimbabwe; (ii) the coverage of Zimbabwe’s competition law; (iii) institutional arrangements of the Zimbabwean competition authority; (iv) Zimbabwe’s practical experience in implementing competition policy and law; (v) the socio-economic impact of the implementation of competition policy and law in Zimbabwe; (vi) benefits of regional interaction;  and (vi) challenges and policy options available in the implementation of competition policy and law in Zimbabwe. 

2.
DEVELOPMENT OF COMPETITION POLICY AND LAW IN ZIMBABWE 

Even though competition policy and law was only formally adopted in Zimbabwe in 1996, the Government of Zimbabwe had always been wary of monopolies and oligopolies that engaged in restrictive business practices and exercised market power.  The Government controlled these monopolies and oligopolies through the use of a number of mechanisms, such as (i) price controls; (ii) the fixing of minimum wages; (iii) the foreign exchange mechanism; and (iv) the creation of parastatal organisations:

· price controls were extensively used to limit the ability of firms in monopoly or dominant positions to charge consumers high monopoly prices;

· the fixing of minimum wages through labour regulations prevented big business from exploiting the workers;

· the foreign exchange allocation mechanism that was meant to preserve scarce foreign exchange and ensure best use of the available foreign exchange, was informally used as Government leverage against business practices felt to be exploitative;

· parastatal organisations were created as public enterprises in the industrial and commercial sectors in order to counter and limit the ability of monopolies and oligopolies to abuse their dominant positions.

The need for a formal competition policy was heightened by Zimbabwe’s adoption in 1992 of an IMF-sponsored Economic Structural Adjustment Programme (ESAP).  The Programme called for the establishment of a “Monopolies Commission” to monitor competitiveness and regulate restrictive business practices in the economy.  There was also growing concern within the business community that there was lack of competition in Zimbabwe domestically and that the country’s industries were not competitive internationally.

A Study of Monopolies and Competition Policy in Zimbabwe that was carried out in 1992 by a team of international competition consultants that was sponsored by the USAID-sponsored team under the Implementing Policy Change (IPC) made a number of startling findings on the state of competition in Zimbabwe:

· the manufacturing sector in Zimbabwe was highly concentrated – of the 7 000 plus items produced, half were produced by only one producer, and approximately 80% of all items were produced by three firms or less;

· many major industrial groups had close relations with each other, either through direct equity holdings or through cross-directorships, indicating further concentration of ownership and/or control;

· a large number of commercial and services sectors were dominated by parastatal organisations, which were in monopoly and/or ‘privileged’ positions;

· significant barriers to entry served to increase or maintain high levels of industrial concentration, preclude entry by other firms, and furthered the creation of uncompetitive market structures which served to increase prices and restrain output to the detriment of consumers;

· identified entry barriers included (i) Government-erected barriers (price controls, foreign exchange controls, labour regulations and State monopolies); (ii) industry-structure barriers (limited supplies of raw materials, economies of scale and scope and product differentiation and brand loyalty); and (iii) business practices (price fixing, collusive tendering, tied sales, and allocation of market and customers).

The Study Team concluded that “while the combination of a high degree of industrial concentration and high barriers of entry does not automatically lead to abuse of market power by monopolists and oligopolists, the scope for exercising such power exists … there is some evidence and good reason to believe that restrictive business practices are extensive in Zimbabwe”, and therefore recommended the adoption of competition policy and law in Zimbabwe and the creation of a competition authority to administer that policy and law.
The Study Team’s recommendations were adopted by the Government.
3.
COVERAGE OF ZIMBABWE’S COMPETITION LAW 

Like most other countries’ competition laws, the Zimbabwean competition law covers the main competition concerns of: (i)  anti-competitive agreements (both horizontal and vertical agreements); (ii) abuse of dominant position (or monopolisation); and (iii) anti-competitive mergers and acquisitions.  The Competition Act also has consumer welfare and protection provisions scattered in its various Parts.

The Act provides for the consideration of most restrictive practices and all mergers using the ‘rule of reason’ approach.  Some restrictive practices, termed ‘unfair business practices’ in the Act, are however per se prohibited.   

3.1.
Restrictive and Unfair Business  Practices

The definition of “restrictive practices” in the Zimbabwean law includes anti-competitive agreements (horizontal and vertical) and abuse of dominant position, or monopolisation. 

	Box 1:  Definition of ‘Restrictive Practice’ in The Act

“Restrictive practice” means –

(a) any agreement, arrangement or understanding whether enforceable or not, between two or more persons; or

(b) any business practice or method of trading; or

(c) any deliberate act or omission on the part of any person, whether acting independently or in concert with any other person; or

(d) any situation arising out of the activities of any person or class of persons;

which restricts competition directly or indirectly to a material degree in that it has or is likely to have any one or more of the following effects –

(i) restricting the production or distribution of any commodity or service;

(ii) limiting the facilities available for the production or distribution of any commodity or service;

(iii) enhancing or maintaining the price of any commodity or service;

(iv) preventing the production or distribution of any commodity or service by the most efficient or economical means;

(v) preventing of retarding the development or introduction of technical improvements in regard to any commodity or service;

(vi) preventing or restricting the entry into any market of persons producing or distributing any commodity or service;

(vii) preventing or retarding the expansion of the existing market for any commodity or service or the development of new markets therefor;

(viii) limiting the commodity or service available due to tied or conditional selling.




Certain restrictive practices are considered to be more harmful to competition and/or consumer welfare under the Act and are per se prohibited.  These are termed ‘unfair business practices’ in the Act and are punishable by fines and/or imprisonment.  The practices include: (i) misleading advertising; (ii) false bargains; (iii) distribution of commodities or services above advertised price; (iv) undue refusal to distribute commodities or services; (v) bid-rigging; (vi) collusive arrangements between competitors; (vii) predatory pricing; (viii) resale price maintenance; and (ix) exclusive dealing.

3.2.
Mergers and Acquisitions

The term ‘merger’ as defined in the Competition Act definitively covers horizontal mergers and vertical mergers.  It however does not include pure conglomerate merges, unless they have horizontal or vertical elements.  It also does not include joint ventures resulting in the establishment of ‘green field’ enterprises. 
	Box 2:  Definition of ‘Merger’ in the Act

“Merger” means the direct or indirect acquisition or establishment of a controlling interest by one or more persons in the whole or part of the business of a competitor, supplier, customer or other person whether that controlling interest is achieved as a result of –

(a)    the purchase or lease of the shares or assets of a competitor, supplier, customer or other person;

(b)    the amalgamation or combination with a competitor, supplier, customer or other person; or

(c)    any means other than as specified in paragraph (a) or (b).




All mergers that fall within a prescribed threshold, based on the combined annual turnover or assets in Zimbabwe of the merging parties, must be notified to the Commission for examination “within thirty days of (a) the conclusion of the merger agreement between the merging parties, or (b) the acquisition by any one of the parties to that merger of a controlling interest in another”.

In examining mergers, the Commission first determines whether or not the merger is likely to substantially prevent or lessen competition in Zimbabwe or any part of Zimbabwe by assessing a number of factors, including the following: (i) the import competition in the relevant market; (ii) the ease of entry into the market; (iii) the level, trends of concentration and history of collusion in the market; (iv) the degree of countervailing power in the market; (v) the nature and extent of vertical integration in the market; (vi) whether the business of a party to the merger has failed or likely to fail; and (vii) whether the merger will result in the removal of efficient competition.

If it appears that the merger is likely to substantially prevent or lessen competition in Zimbabwe or any part of Zimbabwe, the Commission then determines whether the merger is likely to result in any technological efficiency or other pro-competitive gain which would be greater than and offset the effects of any prevention or lessening of competition that may result or likely result from the merger, and would not likely be obtained if the merger is prevented.  The Commission also determines whether the merger can or cannot be justified on public interest grounds.

3.3.
Consumer Protection

The Competition Act of Zimbabwe does not have a specific Part or Chapter devoted to consumer protection.  It however has a number of sections on consumer welfare and protection that are scattered in the various Parts of the legislation.  For example, three of the unfair business practices, which are the more serious restrictive practices that attract fines and/or imprisonment, are consumer-related unfair trade practices.  These are: (i) misleading advertising; (ii) false bargains; and (iii) distribution of commodities or services above advertised price.

Consumer protection provisions in other Parts of the Act are almost all related to the pricing of goods and services.  For example: (i) in the definition of ‘restrictive practice’, one of the effects that determines an anti-competitive practice is the “enhancing or maintaining the price of any commodity or service”; (ii) orders made by the Commission against restrictive practices include: (a) requiring the offender to publish lists of prices, or otherwise notify prices; and (b) regulating the price which the offender may charge for any commodity or service (provided that the Commission should not make any such order unless it is satisfied that the price being charged by the person concerned is essential to the maintenance of the restrictive practice to which the order relates); (iii) factors considered by the Commission when making orders include the promotion of “the interests of consumers, purchasers and other users of commodities and services … in regard to the prices, quality and variety of such commodities and services”; and (iv) the Commission does not regard a restrictive practice as contrary to the public interest if: (a) that restrictive practice is reasonably necessary, having regard to the character of the commodity or service to which it applies, to protect consumers or users of the commodity or service, or the general public, against injury or harm; and (b) the termination of the restrictive practice would deny to consumers or users of the commodity or service to which the restrictive practice applies, other specific and substantial benefits or advantages enjoyed or likely to be enjoyed by them. 

3.4.
Application

The Competition Act of Zimbabwe “applies to all economic activities within or having an effect within the Republic of Zimbabwe”.  It is however also provided that the Act must not be applied as to limit any right acquired under specific intellectual property rights unless such right is used for the purpose of enhancing or maintaining prices or as any other restrictive practice.  Intellectual property rights generally excluded from the application of the Act include those acquired under: (i) the Plant Breeders Rights Act [Chapter 115]; (ii) the Copyright Act [Chapter 200]; (iii) the Industrial Designs Act [Chapter 201]; (iv) the Patents Act [Chapter 202]; and (v) the Trade Marks Act [Chapter 203].

The activities of trade unions or other representatives of employees, in “protecting their members’ interests by negotiating and concluding agreements and other arrangements with employers or representatives of employers in terms of the Labour Relations Act”, are also excluded from the application of the Act.

The Act also binds the State to the extent that the State is concerned in the manufacture and distribution of commodities.  The merger control provisions of the Act override any powers given to any sector regulator in considering and approving mergers and acquisitions.  Accordingly, any sector regulator that regulates mergers and acquisitions are required under the Act to apply to the Commission for the final authorisation of the merger. 

The Act’s de minimus rule effectively exempts small and medium-sized enterprises from its application.  The Act only prohibits those restrictive practices that restrict competition to a material degree.  It is also only those mergers and acquisitions that fall within the prescribed threshold that have to be notified to the Commission for examination, and those that substantially prevent or lessen competition that can be disallowed.  The above exemptions however only apply to small and medium-sized enterprises that have no market power.

4.
INSTITUTIONAL ARRANGEMENTS 

4.1.
Competition Authority

The Competition Commission of Zimbabwe has two principal arms: (i) a Board of Commissioners, which is the Commission’s adjudicative arm; and (ii) a Directorate, which is the investigative arm.  The Commission is an autonomous body that does not refer any of its competition decisions to any other authority in Zimbabwe.

Members of the Commission (i.e., the Commissioners) are appointed on a part-time basis by the Minister responsible for industry and trade in consultation with the President for terms of three years.  Commissioners are appointed “for their ability and experience in industry, commerce or administration or their professional qualifications or their suitability”.  In appointing Commissioners, the Minister is required to “ensure that so far as possible all interested groups and classes of persons, including consumers, are represented on the Commission”. 

The Directorate is comprised of full-time professionals, most of whom have qualifications in economics, law, accounts and business administration.

4.2.
Enforcement Authorities

For enforcement purposes, orders made by the Commission against any anti-competitive practices can be lodged with the High Court of Zimbabwe for registration as an order of the High Court to enable it to have the effect of a civil judgment of the High Court. 

4.3.
Appeals Authority

Appeals against any decision of the Commission are made to the Administrative Court.  However, so far none of the Commission’s decisions have been appealed against.  The Commission therefore has still not established any case law.

5.
PRACTICAL IMPLEMENTATION EXPERIENCE

The first Board of Commissioners was appointed in February 1998, upon the coming into operations of the Competition Act.  The Director of the Commission was appointed in November 1998, and his appointment paved the way for the recruitment of other members of staff of the Directorate.  

Since its effective coming into operation, the Commission has handled over 810 competition cases, of which 413 (51% of total cases) were mergers and acquisitions, and 366 (45%) involved restrictive and unfair business practices.  The rest were competition studies.  The Commission presently has a total of 15 outstanding competition cases on its books at various stages of investigation or examination. 
Competition Cases Handled by the Zimbabwean Competition Agency: 1999-2008

	Case Category
	1999-2005
	2006
	2007
	2008
	2009

(to date)
	Total

	Mergers and Acquisitions
	268
	50
	48
	32
	15
	413

	Restrictive Business Practices
	254
	38
	34
	28
	12
	366

	Competition Studies
	19
	5
	4
	2
	1
	31

	Totals
	541
	93
	86
	62
	28
	810


The number of competition cases handled by the Commission has been decreasing since 2006, mainly because of the economic downturn in Zimbabwe over the years, which has depressed economic activity.  The degree of complexity of the cases has however increased as enterprises embark on more inventive restrictive business practices to survive.  In that regard, cases involving collusive and cartel-like behaviour and abuse of dominance have been on the increase.  Cases involving mergers and acquisitions have also outnumbered those involving anti-competitive agreements and abuse of dominance because of the formation of strategic alliances to face the economic challenges.
The competition cases handled by the Commission have been spread over virtually all the industrial and economic sectors in Zimbabwe, notably the financial services sector, the health services sector, the agro-industrial sector, the food and drink sector, the mining industry,  the chemicals and pharmaceuticals industries, the construction industry, the textiles and clothing industries, and the telecommunications services sector.
Restrictive and Unfair Business Practices

It is noteworthy that the first cases of restrictive and unfair business practices that the Commission investigated involved the exploitative practices of firms in dominant or economically strategic positions.  Examples include shortages and excessive pricing in the cement and coal industries, collusive and cartel-like behaviour in the financial services sector and bid-rigging on Government tenders.  That was a deliberate visibility strategy aimed at announcing to big business the coming into operation of the Commission, and winning over the support of the consumer.

Of the 366 cases of restrictive and unfair business practices handled by the Commission since 1999, the Commission has undertaken full-scale investigations requiring public/stakeholder hearings into [   ] of them.  Full-scale investigations have been undertaken in industries and sectors such as: (i) the cement industry; (ii) the coal industry; (iii) the sugar industry; (iv) the fertilizer industry; (v) the dry cleaning services sector; (vi) the health services sector; (vii) the automotive industry; (viii) the health insurance and pharmaceutical services sectors; (ix) the waste paper collection industry; and (x) the alcoholic spirits industry; (xi) the textile fabrics industry; and (xii) the packaging ink industry.  The other cases were either resolved at the preliminary investigations stage through consent agreements and undertakings on the termination or discontinuation of the identified anti-competitive practices, or closed because of absence or lack of serious competition concerns.
An analysis of the competition decisions made so far by the Commission shows that the Commission is more concerned over abuse of dominant positions than over the existence of dominance itself.  This is in line with the policy direction given by the Minister at the formulation stage of Zimbabwe’s competition policy.  For example, in the Clear Beer Distribution Case, the Commission did not challenge the dominance of the National Breweries of Zimbabwe of the clear beer industry but its attempts to drive smaller breweries out of the market.  In the Cigarette Distribution Case, the Commission dismissed BAT Zimbabwe Limited’s complaints against the practices of a new entrant into the cigarette manufacturing industry but instead ruled against the dominant firm’s predatory actions against the new entrant.

	Abuse of Dominance In The Cigarette Distribution Industry
The Commission received complaints from British American Tobacco Zimbabwe (Holding) Limited (BAT) that Cut Rag Processors (Pvt) Limited, a new entrant into the cigarette manufacturing and distribution industry (a product of the Commission’s conditional approval of the Rothmans of Pall Mall/ British American Tobacco merger, were distributing their new cigarette brand with a health warning clause that did not conform to the one stipulated by the Ministry of Health and Child Welfare, and that this was therefore jeopardising the sale and distribution of BAT products on the market.  In turn, Cut Rag Processors counter-complained that BAT was attempting to drive them out of the market by enticing retailers to remove their new cigarette brands from the shelves.

The Commission investigated the two complaints as restrictive practices as defined in section 2 of the Competition Act.  The alleged practices of Cut Rag Processors were treated as misleading advertising while those of BAT as predatory behaviour.

It was noted that the merger in 2000 of the then Rothmans of Pall Mall (Zimbabwe) Limited and the then British American Tobacco (Zimbabwe) Limited to form British American Tobacco Zimbabwe (Holding) Limited had created a monopoly situation in the local manufactured cigarette industry but was conditionally authorised by the Commission because of its other efficiency and public interest benefits that outweighed the perceived anti-competitive elements of the monopoly situation.  One of the conditions put on the authorisation of the merger was that the merged company should sell by tender to a third party interested in entering the cigarette manufacturing industry its surplus cigarette making equipment.  The merged company’s surplus cigarette making equipment was acquired by Cut Rag Processors who used it to launch their new Remington Gold cigarette brand in 2001.

It was also noted that BAT dominated the relevant manufactured cigarette market (which had a very high HHI concentration level of 9224) with a market share of about 96%.  Cut Rag Processors’ share of the market was 2.5%, with the remaining 1.5% taken up by imports.

While BAT failed to provide concrete evidence the Commission to support its claims that the health warning clause on Cut Rag Processors’ cigarettes was harming its business, Cut Rag Processors supplied a lot of evidence showing that the health warning clause on their cigarette packs was not a misrepresentation of facts and indeed conformed to the requirements of international markets.  Evidence was also given that BAT itself was distributing on the local Zimbabwean market imported cigarettes with health warnings similar to the one used by Cut Rag Processors.  On the other hand, the alleged practices of BAT were found to be anti-competitive in that they had the effect of driving Cut Rag Processors out of the cigarette distribution market or preventing the effective entry of that company into the cigarette manufacturing industry.

It was further noted that even though the Ministry of Health and Child Welfare had directed the withdrawal from the national market of Cut Rag Processors’ products for non-conformity with the cigarette health warning clause agreed with the cigarette industry as far back as 1995, the action was a negation of competition objectives.

The Commission concluded that while the complaint by BAT against Cut Rag Processors had no merit since it was meant to protect that company from competition being provided by Cut Rag Processors, that of Cut Rag Processors against BAT raised serious competition concerns in the BAT, a dominant player in the relevant market, was trying to thwart competition from a new entrant.  The Commission therefore determined that:

· negotiations in terms of section 30 of the Competition Act should be held with BAT on the discontinuation of its predatory behaviour against Cut Rag Processors;

· the Ministry of Health and Child Welfare should be educated on the anti-competitiveness of its directive on the withdrawal from the market of Cut Rag Processors’ products; and

· the case arising from BAT’s complaint against Cut Rag Processors be closed, but all the parties involved be encouraged to come up with a suitable cigarette health warning clause for the local market.




The Commission has also shown a strong intolerance of collusive arrangements between competitors leading to price fixing and/or market sharing, and has come down heavily on the perpetrators of such anti-competitive practices in cases where it has managed to conclusively prove the existence of the practices.  Investigations into collusive arrangements have been undertaken in a number of industries and sectors, including the commercial banking services sector, the cement industry, the dry cleaning services sector, the real estate industry and the air travel business.

	Collusive Arrangements In The Dry Cleaning Services Sector
The Commission in 2004 undertook a full-scale investigation in terms of section 28 of the Competition Act, 1996 into allegations of restrictive practices in the dry cleaning and laundry services sector following the establishment by preliminary investigations of a prima facie case for such an investigation.  

The allegations were that dry cleaning firms were meeting under the auspices of the Dry Cleaning and Laundry Employers Association of Zimbabwe to uniformly increase their service charges. The preliminary investigations undertaken had shown indications that some members of the Dry Cleaning and Laundry Employers Association were not only charging the same fees for their services but were also effecting uniform fee increases at the same time and by the same margins in line with price lists issued by the Association from time to time.

The relevant geographic market was found to be at two levels: (i) the broad market covering the whole of Zimbabwe, since the relevant service is provided throughout the country by members of the Dry Cleaning and Laundry Employers Association; and (ii) a number of narrower markets based on the cities and towns from where individual members of the Association operate.  Even though the broad national market was found to be moderately concentrated, with an HHI concentration level of 1560 and a CR4 of 73%, the narrower town-based markets were found to be highly concentrated.  For example, the Harare market had a high HHI of 2000 and a CR4 of 83%.  Markets in the other cities and towns were found to be even more concentrated, with most of the markets being served by monopolies or duopolies.  The shortage of foreign currency to import machinery and spare parts, as well as the detergents and chemicals used in the dry cleaning processes was found to be a major entry barrier.

The full-scale investigation into the matter included stakeholder hearings. Evidence collected during the investigation led to the following findings:

· the relatively high concentration levels in the narrower dry cleaning and laundry services markets of Zimbabwe supported and facilitated the engagement by the market players of collusive arrangements; and

· the existence of collusive arrangements in the dry cleaning and laundry industry was not in dispute – the Dry Cleaning and Laundry Employers Association admitted holding meetings of its members to agree on prices, and minutes of those meetings confirmed price increases discussions. 

The Dry Cleaning and Employers Association produced a defence, which the Commission found to be weak, that the prices agreed upon by its members were merely recommended and not enforceable.  It was however found that the prices were highly persuasive since virtually all the dry cleaning firms in Harare used them as their official price lists (firms in other smaller cities and towns had no incentive to follow the Association’s prices since they mostly were in monopoly or duopoly positions and could charge higher fees without losing their respective market shares).  In any case, the Competition Act prohibits all concerted agreements regardless of whether they are enforceable or not.

The Commission also rejected the efficiency and public interest defence put forward by the Association that colluding in price fixing was necessary in the industry since dry cleaning firms buy the same chemicals and other inputs from the same suppliers at the same prices, and in order to protect the consumer from extortionary pricing by some of its members.  It was found that prices of production inputs into the dry cleaning industry differed from one supplier to another, and were subject to varying quantity discounts.  The Consumer Council of Zimbabwe also submitted that the collusive arrangements of the dry cleaning firms were not benefiting the consumer as evidenced by the number of consumer complaints being received against high service charges by the firms. 

The Commission concluded the existence of a price-fixing arrangement in the dry cleaning industry had been established as an undisputed fact.  The arrangement was also found to have no efficiency or other public interest justification permissible under the Competition Act.  The Commission therefore issued the following remedial orders in terms of section 31(1) of the Competition Act:

· that the Dry Cleaning and Laundry Employers Association immediately terminates the restrictive practice of fixing and recommending to its members fees for dry cleaning and laundry services; and

· that the Dry Cleaning and Laundry Employers Association and its members refrain from engaging in any future collusive arrangements aimed at fixing prices for dry cleaning and laundry services.




The Commission has also been cautious not to be used to protect individual companies to the detriment of the competition process.  The Cigarette Distribution Case provides a good example of this approach.  The Commission dismissed the complaint by BAT Zimbabwe as a baseless attempt of getting competition protection against its competitor while itself engaging in anti-competitive practices against the competitor.
The need to protect small and medium-sized enterprises against the abusive practices of larger companies has also been paramount in the Commission’s competition activities, as demonstrated in the Textile Fabric Off-Cuts Case. 

	Restrictive and Unfair Business Practices in the Textile Fabric Off-Cuts Industry in the Kadoma Area

The Commission in July 2006 issued remedial orders in terms of section 31(1) of the Competition Act [Chapter 14:28] against anti-competitive practices that had been identified from its full-scale investigation in terms of section 28 of the Act into allegations of restrictive and unfair business practices in the textile fabric off-cuts industry in the Kadoma area.  The full-scale investigation had been commenced in November 2005 following the establishment of a prima facie case for such an investigation by preliminary investigations into the matter that had been undertaken by the Commission’s Directorate.

The Commission had received a complaint from a cooperative called Mupamombe Cooperative that there was in existence an agreement between Kadoma Textiles (Private) Limited and a company called Power Mark (Private) Limited on the exclusive supply of textile fabric off-cuts produced by Kadoma Textiles from its textile manufacturing operations.

The relevant market under investigation with its functional dimension was identified as the distribution of textile fabric off-cuts in the Kadoma geographic area.  In that market, Kadoma Textiles is the sole producer of the fabric material.  It therefore was in a monopoly position with 100% share of that highly concentrated market.

Most of the evidence used in the investigation was of a primary nature, having been obtained from submissions made at the investigation’s Stakeholder Hearings, which was attended by not only the complainants and the respondents, but also by other relevant stakeholders such as other textile manufacturers, buyers and users of the fabric off-cuts in question and sector Ministries.

Evidence gathered confirmed the existence of restrictive practices on the part of Kadoma Textiles, such as its practice of discriminating among its customers in the supply of the fabric off-cuts in terms of quantity, quality and prices of the off-cuts.  Even though it was established that Power Mark (Private) Limited, the company that used to have exclusive off-cuts supply arrangements with Kadoma Textiles, was no longer in existence, the supply arrangements it had with Kadoma Textiles were continuing with its former agent, Mutinhimira Fabrics.  It was also established that a number of Kadoma Textiles’ senior employees had preferential access to the fabric off-cuts to the detriment of the company’s other non-preferred customers.

It was also found that the complainants, Mupamombe Cooperative, represented a number of small and medium-sized enterprises who heavily relied for their livelihood on the supply of textile fabric off-cuts from Kadoma Textiles, but who lacked the necessary business skills to expand their operations.
The following was therefore the Commission’s remedial action on the findings of its investigation:

(a) Kadoma Textiles was ordered in terms of section 31(1) of the Competition Act to immediately stop the practice of selling textile fabric off-cuts exclusively to Mutinhimira Fabrics or to have any other exclusive off-cuts arrangements with any other enterprise or organisation.
(b) Kadoma Textiles was also ordered in terms of section 31(1) of the Act to ensure that there is equal and unrestricted access to textile fabric off-cuts by all interested parties through its retail shops.

(c) The relevant Government authorities, i.e., the Ministry of Small and Medium Enterprises and the Department of Indigenisation and Empowerment should promote meaningful participation by indigenous people in the mainstream economy through appropriate training and financial support.


The Commission has also actively enforced the consumer protection provisions of the Competition Act, particularly those related to misleading advertising, which are prohibited unfair trade practices under the Act.

	Unfair Business Practices in the Cooking Aids Industry

In January 2006, the Commission forwarded to the Attorney General’s Office for prosecution in terms of section 42(3) of the Competition Act [Chapter 14:28] the proven case of misleading advertising following its preliminary investigations into suspected unfair business practices in the cooking aids industry.

In September 2005 Nestle Zimbabwe (Pvt) Limited inserted an advertisement in the newspapers warning the general public against the availability on the market of a product being purported as the company’s genuine Maggi relish mix.  Nestle Zimbabwe is a manufacturer of foodstuffs such as milk products, coffee and cocoa, baby cereals and cooking aids.  

The Commission’s investigations confirmed the existence of the fake product on the market.  The product was being produced by a woman in her one-roomed residence in one of Harare’s  high-density suburbs by mixing an assortment of ingredients such as flour, paprika, salt and spices.  The product was then packed in Nestle Zimbabwe’s genuine but disused 15g. packaging and sold on the market by vendors.  The market for the fake product grew rapidly from Harare to other towns such as Masvingo, Bindura and Chinhoyi, with more vendors joining in its production and vending.  Arrests had been made but the perpetrators had merely got off with small fines having been charged under the Brands Act.

The conduct was found to be ‘misleading advertising’ as defined in the Competition Act.  Misleading advertising in terms of paragraph 2 of the First Schedule to the Act means an advertisement “containing a representation which the publisher knows or ought to know is false or misleading in a material respect” and that such representation “expressed or attached to an article offered for sale, or expressed on the wrapper or container of such an article, shall be deemed to have been made in an advertisement”.  Misleading advertising is a prohibited unfair business practice in terms of section 42 of the Competition Act, and any person who enters into, engages in or otherwise gives effect to an unfair business practice shall be guilty of an offence and liable to a fine and/or to imprisonment.

The evidence collected by the Commission during its investigation was therefore forwarded to the Attorney General’s Office to boost the prosecution case against the perpetrators of the proven unfair business practices.  The Consumer Council of Zimbabwe was also informed of the practices to protect consumers.      




On the whole, the Commission’s handling of cases involving restrictive and unfair business practices has gone a long way in promoting competition in the Zimbabwean economy.  The investigations held have not only exposed serious restrictive and unfair trade practices in some industries and economic sectors, leading to the elimination of such practices, but have also highlighted the need for the business community to comply with the provisions of the Competition Act.  The findings of the investigations have also been used for competition advocacy purposes.  For example, the Commission’s full-scale investigation into the sugar industry led to the review of the outdated Sugar Production Control Act of 1964 that over-protected traditional players in the sugar industry and discouraged new entrants. 

Mergers and Acquisitions

The Commission’s merger control activities have been increasing over the years.  The experience gained has led to improvements in the relevant provisions of the Competition Act.  For example, while at the beginning merger notification in Zimbabwe was voluntary, the Act was amended in 2001 to make mandatory the notification of certain mergers.  It had been found that a large number of potentially harmful mergers were not being notified to the Commission for a thorough analysis of their competitive effects.  The 2001 amendments to the Act also clarified the factors that the Commission must consider when determining whether or not a merger is likely to substantially prevent or lessen competition, 

As has already been pointed out, the formulation of competition policy in Zimbabwe was guided by the need to facilitate and speed up the process of economic development through assisted industrialization free from unfair business practices.  In this regard, merger control in Zimbabwe has effectively been used to: (a) encourage and facilitate foreign investment; (b) introduce new entrants into concentrated industries and sectors; (c) facilitate the indigenisation and localization of economic activities; and (d) develop local product brands into regional and international brands.  
The Coca-Cola/ Cadbury-Schweppes merger was approved by the Commission on condition that in addition to acquiring the Cadbury-Schweppes beverage brands The Coca Cola Company should also acquire Cadbury-Schweppes’ bottling plant in Zimbabwe, modernise it and then dispose of it to local indigenous investors, and that The Coca Cola Company develops Cadbury-Schweppes local Mazoe and Calypso beverage brands into regional and international brands.  
	Coca-Cola/Cadbury-Schweppes Merger

The Coca Cola Company (TCCC) of the United States of America (USA) in December 1998 acquired the commercial beverage brands of Cadbury-Schweppes Plc of the United Kingdom (UK) outside the USA, continental Western Europe and certain other territories worldwide.  In December 2000 TCCC applied in terms of section 35 of the Competition Act, 1996 for the Commission’s authorisation of its proposed acquisition of Cadbury-Schweppes beverage brands in Zimbabwe, including the local Mazoe and Calypso brands.

The transaction was examined as a horizontal merger, and the relevant product market was identified as ‘ready to drink’ soft drinks of a carbonated and non-carbonated nature.  In that market Coca-Cola brands commanded a market share of 76.9% while Cadbury-Schweppes brands had a 12.5% share.  It was found that while the brands transaction would increase TCCC’s dominance in the relevant market, it would have no effect on competition in the bottling and distribution of the relevant products.  The transaction was also found to have considerable public interest benefits in the form of continued and increased export earnings, maintenance and creation of employment, more efficient use of resources, and continued availability on the market of Cadbury-Schweppes beverage brands.  

Stakeholder concerns on the fate of the Cadbury-Schweppes’ bottling plant in Zimbabwe and of the locally developed Mazoe and Calypso beverage brands were however expressed and noted. The Commission therefore authorised the merger subject to the following conditions:

· that in addition to the acquisition of the Cadbury-Schweppes beverage brands, The Coca Cola Company undertake to also acquire Schweppes Zimbabwe Limited as a going concern and to establish an appropriate local shareholding structure (to include indigenous shareholders) to oversee the operations of the new company to be formed;

· that The Coca Cola Company undertake to maintain the local Mazoe and Calypso brands on the Zimbabwean market and to develop the brands into regional brands with wider circulation; and

· that The Coca Cola Company undertake to promote and develop Zimbabwean suppliers with respect to the necessary raw materials required to produce the local beverages brands.  




The Rothmans of Pall Mall/ British American Tobacco merger was approved on condition that the merged entity disposes of its surplus cigarette making machinery and equipment to other local investors interested in entering the cigarette making industry.
	Rothmans of Pall Mall/ British American Tobacco Merger
In January 1999, British American Tobacco Plc of the United Kingdom announced that it had reached an agreement with the shareholders of Rothmans International, Compagnie Financiere Richemont AG of Switzerland and Rembrandt Group Limited of South Africa to merge their international tobacco businesses.

Subsequent to the completion of the international merger between British American Tobacco and Rothmans International, Rothmans of Pall Mall (Zimbabwe) Limited applied to the Competition Commission in terms of section 35 of the Competition Act, 1996 for authorisation to acquire the entire issued share capital of British American Tobacco Zimbabwe Limited.  The merging parties also gave as one of the motivations to merge the declining local market for cigarettes.  It was presented that the Zimbabwean manufactured cigarette market had declined to such an extent that it was no longer big enough for the continued viability of two large manufacturers as evidenced by the poor performance of British American Tobacco Zimbabwe Limited in its financial year ended 31st December 1998.

While the Commission noted that the merger would create a monopoly situation in the Zimbabwean manufactured cigarette industry, it also noted that the amalgamation of the two companies had certain public interest benefits as outlined in section 32(5) of the Competition Act.  The Commission therefore approved the merger with the following conditions aimed at alleviating the possible adverse effects of the monopoly situation created:

· all the identified surplus cigarette making equipment at the BAT Paisley Road premises in Harare should be disposed of at fair and realistic prices to third parties interested in entering the cigarette making industry within a reasonable period of time; and

· upon consummation of the merger, the ex-factory price of all the cigarette brands being produced by the merging parties should not be any higher than those charged immediately prior to the merger – any future cigarette price increases to be subject to surveillance by the Competition Commission and to be justified as long as the monopoly situation created in the cigarette manufacturing industry remains in existence.




The Total Zimbabwe/Mobil Oil merger was also approved on more or less the same conditions as the Rothmans/BAT merger, that the merged entity dispose of excess service stations and fuel depots to arise from the merger to interested indigenous entrepreneurs, and also honour all existing business arrangements with other smaller industry players. 

	Merger of Total Zimbabwe and Mobil Oil Zimbabwe

In December 2005, the Commission conditionally approved the merger of Total Zimbabwe (Pvt) Limited and Mobil Oil Zimbabwe (Pvt) Limited following the global merger of the merging parties’ parent companies, Total Outre-Mer of France and ExxonMobil Corporation of the United States of America.  Both the local merging parties, Total Zimbabwe and Mobil Oil Zimbabwe, are involved in the marketing of petroleum products (petrol, diesel, Jet fuel, illuminating paraffin and lubricants) in the country, and also own depot infrastructure for the storage of the products and service stations for product retailing.

The relevant product market was identified as the distribution of white petroleum products (namely leaded and unleaded petrol, diesel and illuminating paraffin) and the supply of Jet fuel and lubricants through depot and service station infrastructures.  In that market, the merging parties had a combined post-merger market share of 27% in the distribution of white petroleum products (second to BP&Shell’s 29% market share), 35% in the supply of Jet fuel (BP&Shell’s 65%) and 5% in the lubricants market (BP&Shell’s 45% and Caltex Oil’s 10%).  With regards depot infrastructure, Mobil Oil Zimbabwe had 8 depots while Total Zimbabwe had 5, giving a combined post-merger market share of 32%, which was the largest in that sector (followed by Caltex Oil’s 22% and BP&Shell’s 20%).  
It was noted that while all the relevant markets were concentrated, the merging parties did not dominate those markets, with other oil companies such as BP&Shell and Caltex Oil having larger shares of most of the markets.  The merger of Mobil Oil Zimbabwe and Total Zimbabwe would therefore not reduce or lessen competition substantially in the markets, nor would it result in a monopoly situation.  It was however also noted that stakeholder concerns had been expressed over the fate of the business arrangements (such as hospitality arrangements, supply arrangements, dealership arrangements, etc) that the target firm, Mobil Oil Zimbabwe, had with other small players in the industry.  The fate of excess depots and service stations to arise from the merger was also of great concern to stakeholders.

The merger was therefore approved on the condition that the acquiring party, Total Zimbabwe (Pvt) Limited, give the Commission a written undertaking that: (i) it will honour all current agreements that Mobil Oil Zimbabwe (Pvt) Limited has with other industry players on the use of Mobil Oil’s assets for their operations, including hospitality arrangements, supply arrangements, contract arrangements and dealership arrangements, to ensure the maintenance of competition in the relevant market; and (ii) it will dispose of to interested indigenous entrepreneurs as going concerns and at market prices all excess depots and service stations arising from the merger.  




The Portland Holdings/ Pretoria Portland Cement merger was approved on condition that the acquiring South African company modernise the plant of the target Zimbabwean cement company and maintain it as a going concern producing cement in Zimbabwe. 
	Acquisition of Portland Holdings Limited by Pretoria Portland Cement

In 2001, Pretoria Portland Cement Company Limited (PPC), a leading cement manufacturer incorporated in the Republic of South Africa, applied to the Commission for authorisation in terms of section 35 of the Competition Act [Chapter 14:28] to acquire the entire issued share capital of Portland Holdings Limited (Porthold), a leading manufacturer of cement incorporated in Zimbabwe.

The Commission examined the acquisition as a horizontal merger as defined in section 2 of the Competition Act.  The relevant product market was defined as ‘Portland’ cement for building and construction purposes, and the relevant geographic market was the whole of Zimbabwe.  The relevant market was found to be highly concentrated, with only four players and a Herfindahl-Hirschman Index (HHI) concentration level of 3558, which was well above the safe harbour level of 1800.

The examination involved evidence gathering from the major stakeholders in the cement industry (i.e., all the cement manufacturers and the major users of cement, including the Ministry of Public Construction and National Housing).

It was found that even though the merger would increase the dominance of the leading player in the cement industry, it would not create a monopoly situation in the relevant market since the market had three other players.  It was also found that the merger would not lessen substantially the degree of competition in the relevant market since the acquiring party, PPC, was then not a participant in the Zimbabwean cement market.  The merger also generated a number of other public benefits, such as facililating direct foreign investment and generating increased foreign exchange earnings.

Stakeholder fears were however expressed that PPC might close the plant in Zimbabwe and supply the country from its South African operations. 

The Commission therefore approved the merger on condition that PPC give a formal undertaking to honour its commitment to maintain Porthold as a going concern and to continue producing cement in Zimbabwe, and that should PPC decide in future to dispose of Porthold by sale or otherwise it should consult the Commission prior to finalising such disposal. 




Some of the conditions imposed by the Commission on the approval of mergers have however not been accepted by the merging parties, and have led to the abandonment of the mergers.

	Proposed Merger of Colcom Holdings Limited and Cattle Company Holdings Limited

In July 2003, Colcom Holdings Limited, a meat processing company, notified the Commission its proposed merger with the Cattle Company Holdings Limited to create a new holding company called CC Holdings.

Colcom Holdings controlled a number of subsidiary companies in the meat processing company, such as Colcom Foods (with abbatoirs in Harare and Bulawayo, factory in Harare that produced fresh pork, bacons, fresh sausages, pies and canned meats, and wholesale distribution centres all over the country), Danmeats, a recent acquisition that was involved in the manufacture of hams, bacon and cooked sausages, and the processing of cold meats, Triple C Pigs (a joint venture with another company called CC Sales Auctions involved in breeding and rearing pigs) and Freddy Hirsch (a manufacturer and supplier of natural sausage casings).  The Cattle Company Holdings also had a number of subsidiary companies, such as CC Sales Auctions (that handled cattle auctions throughout the country, and involved in semen sales), Montana Meats (involved in the slaughter of cattle and retailing of beef in Harare and Gweru), Livestock Trading (that operated cattle feedlots and supplied slaughter cattle to Montana Meats) and Savanna Leather (that processed hides to wet blue state for export, and also exported beef). 

The relevant product and functional markets were identified as the supply of pigs and cattle for slaughter and the supply and distribution of pork and beef.  In the slaughter pigs market, Colcom Holdings was found to be dominant with a 60% market share.  The company was also dominant in the bacon (90%), hams (90%) and cooked meats/polonies (50%) markets.  On the other hand, the Cattle Company Holdings was dominant in the slaughter cattle market, a dominance that was strengthened by its acquisition (not notified to the Commission because it was then not compulsory to notify mergers) of its main competitor, Zimstock Sales.

All the stakeholders approached by the Commission on the proposed merger expressed competition concerns over the merger.  The Commission’s own economic analysis of the merger also identified a number of competition concerns.  The issue of joint dominance to be created by the merging parties in the supply of beasts for slaughter was of particular concern.  Past attempts by both merging parties to eliminate effective competition in their respective relevant markets by acquiring their closest competitors were also noted with concern.  It was therefore felt that there was a high likelihood that the merged entity could engage in the following anti-competitive practices: 

· manipulating prices in the meat industry, and unilaterally raising them to levels not related to market forces;

· foreclosing the supply to cattle to competitors; and

· preventing new entrants or creating barriers to entry into the relevant markets.

The Commission therefore made it a condition that the merging parties should divest from the cattle auctioneering business if the merger was to be approved.  

The merging parties challenged the factual basis upon which the Commission reached its decision to conditionally approve the merger.  Accordingly, the Commission decided to undertake a full-scale investigation into the matter and accordingly published notices in the Government Gazette and national newspapers announcing the commencement of the investigation and inviting interested persons and parties to submit written representations on the matter.   It was at that point that the merging parties decided to abandon the transaction.




The Commission’s tolerance of non-abusive dominant firms also extends to its examination of mergers and acquisitions.  It has allowed certain mergers which created dominant firms or increased concentration in the relevant markets because of their pro-competition elements and substantial public interest benefits.  The Coca-Cola/ Cadbury-Schweppes merger and the Rothmans of Pall Mall/ British American Tobacco merger are good examples of such mergers.  Other examples include: (i) the Commercial Union Insurance/ General Accident Insurance merger that was approved because of its countervailing effect in the short-term insurance sector following an earlier merger between Zimnat Insurance and Lion of Zimbabwe Insurance, which was consummated before merger notification was made mandatory; and (ii) the Dairibord/ Lyons Zimbabwe merger that was approved because it made the merged entity a stronger regional competitor and resulted in a 100% localisation of the control of Lyons Zimbabwe (Pvt) Limited.

The treatment by the Commission of multinational mergers is also worth noting.  While the ability of small developing countries like Zimbabwe to influence large multinational mergers such as Rothmans/BAT merger and Coca-Cola/Cadbury-Schweppes merger is very limited, the Commission’s position has been to nevertheless examine the competitive effects of such mergers on the Zimbabwean market and take the necessary corrective measures.  The Commission has also taken advantage of these mergers to promote direct foreign investment and other pro-competitive practices through its conditional approval of the mergers.      

An area that the Commission has had some experience in has been on the effect on its operations of competition remedies of a behavioural nature vis-à-vis those of a structural nature.  The conditions that the Commission has imposed on approving mergers and acquisitions have been both of a structural and behavioural nature.  For example, the conditions on divestiture and disposal of the divested interests to third parties under the Coca-Cola/ Cadbury-Schweppes merger, the Rothmans of Pall Mall/ British American Tobacco merger and the BP-Shell/ Castrol Oil merger were structural and do not need follow-up after being accomplished.  On the other hand, the price surveillance condition under the Rothmans of Pall Mall/ British American Tobacco merger was behavioural and required the Commission to make constant follow-ups on its accomplishment.  It also effectively turned the Commission into a price control authority, an area in which it does not have the necessary expertise and which contradicts with competition principles.  The demand on the Commission’s scarce resources in following-up and monitoring behavioural remedies has been immense.  While behavioural remedies might be unavoidable in certain competition determinations, the Commission has found remedies of a structural nature to impose less a burden on its time and other resources.  

The Commission has approved most of the mergers it has examined so far, some with conditions aimed at eliminating or lessening the identified competition concerns.  

Competition Studies

The Commission has undertaken studies into competition in various industries and sectors primarily to identify competition concerns in the industries and sectors.  This has enabled the Commission to proactively initiate competition investigations in the affected industries and sectors.  For example, the Commission’s full-scale investigations into the sugar and fertilizer industries directly resulted from competition studies made into the industries.

The studies have also been found to be useful by the Government in the formulation of a number of public policies of a commercial and industrial nature.

6.
SOCIO-ECONOMIC IMPACT OF IMPLEMENTATION OF COMPETITION POLICY AND LAW IN ZIMBABWE

In 2006, the Commission undertook a study on the socio-economic impact of the implementation of competition policy and law in Zimbabwe since the effective coming into operation of its competition authority in 1999.  The study was split into two parts.  Part I dealt with the impact of merger control, and Part II dealt with the impact of the prevention and control of restrictive business practices.
On the whole, the study confirmed for Zimbabwe the findings of similar studies in other countries that the effective implementation of competition policy and law has immense benefits of a socio-economic nature, both through the control and regulation of mergers and acquisitions, and the prevention of restrictive business practices. For Zimbabwe, however, the full realisation of the benefits was hampered by the adverse economic conditions prevailing in the country.  While the Commission’s intervention in the affected industries and sectors lessened the impact of the adverse economic conditions, it was very difficult to fully realise the consumer benefits such as greater choice of goods and services at lower prices that usually come with increased competition.
6.1.
Impact of Merger Control
With regards the impact of merger control, the following were the major conclusions drawn from the study:

· Mergers that were approved by the Commission with or without conditions resulted in immense benefits to both the merging parties and the economy as a whole. 

· Specific benefits accrued, and still accruing, from the mergers include the following: (i) generation of economies of scale or scope, and other synergic efficiencies; (ii) reduction of management inefficiencies; (iii) facilitation of research and development; (iv) creation and/or retention of employment; (v) development of export markets and generation of increased export earnings; (vi) promotion of foreign direct investment; (vii) continued availability of goods and services on the domestic market; and (viii) indigenisation or localisation of control of strategic economic activities.

· The above benefits of mergers have however accrued to Zimbabwe despite the current macro-economic conditions that have adversely affected economic activity.  Strong indications are therefore that the country will reap greater benefits from mergers with the expected improvement at the macro-economic level.

· Horizontal mergers were found to have resulted in the most socio-economic benefits, followed by vertical mergers, with conglomerate mergers having contributed the least benefits.

· The non-consummation of some conditionally approved mergers because of non-acceptance of the conditions by the merging parties was cause for concern since the country lost the otherwise economic benefits of the mergers.  The fact that the Commission approved the mergers with some conditions, and did not outrightly reject them, showed that the transactions had some redeeming features.  In the case of one merger, the conditions imposed by the Commission were not directly aimed at addressing identified competition concerns but other concerns of a public interest nature.  While it was noted that in all the cases the merging parties decided to abandon the deals without seeking negotiations with the Commission on the relaxation of the conditions, the Commission needs to relook at the procedures it follows in imposing conditions on mergers to avoid the abandonment of otherwise beneficial mergers.

· The ‘wastage’ of a surplus lubricant blending plant from another merger was another cause for concern.  The plant was sold to an indigenous enterprise as a condition of the Commission’s approval of the merger, but the purchaser did not have neither the premises nor the financial resources to productively utilise the plant.  While the Commission should not involve itself directly in the choosing of beneficiaries of its divestment conditions, it should nevertheless ensure that the identified beneficiary has the necessary resources to make full economic use of the divested plant and equipment.
· The effects of mergers on employment had both positive and negative.  It was noted that horizontal mergers had the most adverse effects on employment.  That was not surprising since horizontal mergers inevitably result in restructuring that lead to job losses.  Vertical and conglomerate mergers however generally led to saving and/or creation of jobs.

· While conglomerate mergers are generally viewed as the least harmful to competition, in Zimbabwe one particular conglomerate merger created such a big company with ‘deeper pockets’ that it elbowed its competitors in a particular market from accessing vital raw materials.  

6.2.
Impact of Prevention of Restrictive Business Practices
With regards the impact of the prevention of restrictive and unfair business practices, the benefits that accrued to the Zimbabwean economy included the following:   

· horizontal restraints arising from collusive and cartel-like behaviour were abolished in key and essential industries and sectors, such as the cement industry, the coal industry and the dry cleaning and laundry services sector, that not only opened up the industries and sectors to new entrants but also improved the availability of goods and services;

· vertical restraints with substantial economic and efficiency benefits were however allowed to continue, but under control, in other essential industries like the coal tar fuel industry, thereby ensuring constant supplies of essential industrial inputs without wastage;

· abusive practices of firms in dominant positions in consumer products industries such as the alcoholic beverages industry and the cigarette industry, as well as in utilities sectors such as electricity and telecommunications that directly affect the consumer, were brought to an end; and

· entry barriers were removed in industries such as the cement industry, the coal industry, the sugar industry, and the fertilizer industry, resulting in the introduction of new economic players and increased employment.

7.
BENEFITS OF REGIONAL INTERACTION TO ZIMBABWE
As stated in the Introduction to this paper, the formulation and effective implementation of competition policy and law in Zimbabwe was only made possible through the assistance and cooperation given by other competition authorities and organisations in the region.  In that regard, special mention must be made to the Competition Commission of South Africa the Zambia Competition Commission, and the Monopolies and Prices Commission of Kenya.  Bilateral cooperation with these competition authorities is continuing through exchange of information on competition cases.

In the region, Zimbabwe is a member of both the Southern African Development Community (SADC) and the Common Market for Eastern and Southern Africa (COMESA).  Under COMESA, the competition authority of Zimbabwe actively participated in the formulation and adoption of a regional competition policy and law, and is represented on the Regional Competition Commission.  The regional competition policy and law benefit Zimbabwe, and other COMESA member States, in that they can deal with restrictive business practices of a cross-border nature, and are better placed to effectively handle hardcore international cartels.
Under SADC, a Competition and Consumer Policy and Law Committee has been established to, inter alia: (i) foster cooperation and dialogue among competition authorities aimed at encouraging soft convergence of laws and policies, analysis, common understandings and common competition culture; (ii) facilitate and coordinate capacity building and technical assistance programmes for the development and implementation of competition and consumer policy and law of SADC member States; and (iii) facilitate and coordinate ways and means to deal with regional and global effects of anti-competitive practices and facilitate the coordination of negotiating positions with third parties. 
The competition authority of Zimbabwe is an active member of the SADC Competition Committee, and has so far benefitted from the Committee’s capacity building programmes.

The Zimbabwean competition authority is also a founding member of the Southern and Eastern African Competition Forum (SEACF), which also aims at fostering and increasing cooperation among the region’s competition authorities.
8.
CHALLENGES AND POLICY OPTIONS 

Zimbabwe’s competition legislation has already undergone substantial amendments through the Competition Amendment Act of 2001.  While some of the amendments were aimed at widening and strengthening the Commission’s implementation of competition policy, particularly in the area of merger control and investigation of restrictive practices, others gave the Commission additional functions in unfamiliar areas such as price monitoring and import tariffs administration. 

The Commission’s new functions of price monitoring posed a great challenge to the implementation of competition policy and law in Zimbabwe since they were aimed at facilitating price controls.  The Commission however never performed the functions following the establishment of a National Incomes and Prices Commission.  General price controls have also since been removed in Zimbabwe, but the price monitoring functions still remain in the Competition Commission’s enabling Act.
The Commission’s new import tariffs administration functions under trade policy pose a lesser challenge.  The functions include investigation of import tariff charges and unfair trade practices (i.e., dumping and subsidisation), and provision of assistance or protection to local industry.  While globalisation and trade liberalisation has highlighted the complementarities that exist between competition and trade policies, there are still some conflicts between the two policies, which need to be addressed.  For example, the benefits of import competition may be counteracted by the need to promote local industry through import tariff protection.
Since the last amendments to the Act in 2001, further amendments have been identified, and are being discussed.  These are related to the following: (i) the treatment of monopoly situations; (ii) clear separation of the Commission’s investigative and adjudicative functions; and (iii) clear distinction between ‘rule of reason’ and per se prohibitions.

9.
CONCLUSION                                

The implementation of competition policy and law in Zimbabwe has come some way, and has benefited from cooperation and informal peer reviews from other competition authorities.  The establishment of the Southern and Eastern African Competition Forum (SEACF), in which all the competition authorities in the region actively participate, is a step in the right direction in this regard.   
The formulation and adoption of a regional competition policy and law in COMESA, and the establishment of the regional authority to implement that policy and law, is particularly welcomed.  The regional competition policy and law was drafted in such a way that it complements, rather than duplicates, the implementation of competition policy and law at national levels.
Also welcomed is the establishment of a Competition Committee under SADC, which is aimed at increasing cooperation amongst competition authorities in the region.
Harare.  Zimbabwe

27 August 2009
(   	Presentation by Mr Alexander J Kububa, Director and Chief Executive Officer of the Competition and Tariff Commission of Zimbabwe.  The views expressed in the presentation are however Mr Kububa’s own and do not necessarily reflect those of the Commission.
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