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1. Introduction
One of the objectives of the Competition Act no. 89 of 1998 (“the Act”), outlined in section 2(e), is to ensure that small and medium-sized enterprises (“SMEs”) are afforded “an equitable opportunity to participate in the economy”
. SMEs are defined in the Act according to the meaning set out in the National Small Business Act, No. 106 of 1996
. The competition authorities are 10 years old this year and with that in mind it is important to look back and critically assess their performance. We have chosen to focus on how the competition authorities have helped to advance, or not, economic development in South Africa; particularly with respect to encouraging the equitable participation of SME’s in the economy. 
The Act itself is an amalgamation of efficiency objectives and redistributive objectives
. The first set of objectives is pure competition policy objectives and the second are pure industrial policy objectives. Takuva (2008) contends that having these two objectives together leads to conflict between efficiency and public interest concerns. In light of this, it is important to look at the role that competition law has played in the development or the support of SMEs. 
The South African competition authorities deal with merger control, enforcement cases (both prohibited vertical and horizontal practices) and exemptions. This review focuses specifically at the enforcement cases that have been brought to the Competition Commission South Africa (“the Commission”), with a particular emphasis on the Nationwide Poles/Sasol
 case. 
Kampel (2004a) sought to examine how the Competition Act had fared with regard to its support of SMEs as outlined in Section 2(e)
 of the Act, after 5 years of its existence. Her paper looked at all provisions of the Act that relate to SMEs and evaluates reasons for the low number of SME cases brought before the Tribunal despite the fact that “many of the cases which come before the competition authorities are brought by formal SME entities”
. 

At the time that Kampel performed her review (2004), no successful complaint had been brought by an SME directly to the Tribunal. This soon changed with the Nationwide Poles/Sasol case that was non-referred by the Commission and subsequently brought to the Tribunal by the complainant himself
. Although the Tribunal decision was overturned by the Competition Appeal Court (“CAC”), this is a seminal case as far as the role of competition law in supporting equitable participation by SME’s is concerned. Even the CAC in its ruling on the Nationwide Poles/Sasol appeal
  noted the relevance of the remarks of the chairman of the then Korean Competition Advisory Board, Kyu-Uck Lee. Lee stated that in a developing economy where economic power is not fairly distributed, “competition policy must play the dual role of raising power, within reasonable bounds, of underprivileged economic agents to become viable participants in the process of competition on the one hand, and of establishing the rules of fair and free competition on the other”
. Therefore, although the mantra “protect competition, not competitors” is often the guide when dealing with cases in competition law, it is important, still, to bear in mind the public interest concerns outlined in the Act. 
Kampel (2004a) suggested that the reason why there were so few enforcement cases brought by SMEs was largely due to time constraints, the litigation costs involved and inaccessibility of specialist legal assistance and lack of merit of cases due to a lack of practical knowledge of competition law. We contend that in addition to these reasons, the difficulty of balancing efficiency and public interest issues and practical considerations of resource constraints and the practical reach that institutions such as the Competition Commission may have in the adjudication of cases, there may be a bias against SMEs in the adjudication of complaints lodged with the Commission. 
Kampel (2004a) examined mergers and prohibited practices. The paper also looked at enforcements, particularly those that had been filed by SMEs. Two reasons were put forward by Kampel for focusing on enforcements. Firstly, merger control is regulated. That is, above a certain threshold, firms have to notify the Commission of their plans to merge.  Secondly and more importantly, SME interests are explicitly mentioned in the merger control sections
 and in the exemptions section
. In this way, SMEs are protected and their interests have to be considered during the course of any such investigations. However, there is no explicit mention of SME interests in the prohibited practices sections
. Thus it is important to assess the manner in which enforcement cases that involve SMEs have been dealt with, and in particular, how the interplay between SME interests and economic efficiency has manifest. 
Our paper maintains this focus on enforcements and proceeds in three (3) parts. Firstly, we contextualise the competition authorities’ approach to SME interest within the context of industrial policy provisions relating to SME’s. Section 2 outlines conflicts between competition policy and industrial policy with regard to SMEs. Secondly, we provide a review of the Nationwide Poles case as presented in both the Tribunal ruling and the CAC judgment in Section 3. Section 4 evaluates the approach of competition authorities with regard to SMEs through a critique of the CAC ruling. Section 5 reviews two other enforcement cases lodged by SME’s. The final section also provides our conclusions.
2. Competition policy, industrial policy and SMEs
2.1 Competition policy

The United Nations Conference on Trade and Development (“UNCTAD”) secretariat paper
 on the relationship between competition and industrial policies defines competition policy as a government policy that serves to “preserve or promote competition among market players and to promote other government policies and processes that enable a competitive environment to develop”
. It identifies the two major instruments of competition policy as being competition law and competition advocacy. 
Competition law is usually formulated to “maintain and encourage the process of competition in order to promote efficient use of resources while protecting the freedom of economic action of various market players”
. The primary objective of competition law in many jurisdictions is to ensure economic efficiency in markets by promoting competition, that is, rivalry among firms in the market place. 
Competition advocacy is a core activity in competition policy, particularly used to enhance voluntary compliance and policy coordination. Competition advocacy at the Competition Commission South Africa is led by its Strategy and Stakeholder Relations Division. The advocacy has taken the form of information contacts with different SMEs
. Negotiations with different interest groups and compliance programmes are also conducted by the Competition Commission as part of competition advocacy.

2.2 Industrial policy

According to UNCTAD (2009) it is implied that industrial policy consists of “government measures applied to sectors or industries in order to advantage them”. The purpose of industrial policy is to overcome market failures and to promote structural change. Measures include concessions, labour market considerations and also competition policy issues.

South African industrial policy is outlined in the National Industrial Policy Framework (“NIPF”)
. This is, however, not a blueprint of how the industrialization process is going to occur. Instead it identifies the key role players in this process and the principles that will drive the process. Competition policy is specifically mentioned as one of the ‘strategic programmes’ of the NIPF. The NIPF notes the two broad objectives of the Act, that is:

i. the need to promote much higher levels of competition in the economy in order to facilitate entry of small and medium sized businesses

ii. certain industries need to achieve minimum economies of scale in order to be globally competitive

SMEs also have a targeted ‘industrial policy’ in the “Integrated Strategy on the Promotion of Entrepreneurship and Small Enterprises”. This strategy is a version of the NIPF which is focused on SMMEs. Like the NIPF it identifies the key stakeholders in the process of promoting small business in South Africa. 
Unlike with competition policy, there is no specific legislation that governs industrial policy. This is because of the broad nature of industrial policy and the diverse number of stakeholders who are involved. This means then that industrial policy cannot be ‘enforced’ in the same way that competition policy can (through competition law and authorities). This makes it more difficult to monitor the progress of the country in its industrial process. 

The specific mention of the purpose relating to equitable participation by SME’s begs the question whether the Act should be viewed as transformative legislation in a similar way to the discourse around social rights afforded in the Constitution of South Africa
. If so, it would require that competition authorities not only enforce the provisions of the Act but also take positive action to advance and fulfil the purposes of the Act. This debate will be developed further in section 4 below.   
2.3 Conflict between competition and industrial policy/conflict between efficiency and social objectives
The concept of coordination between competition and industrial policies is one that is still hotly debated.  This debate can be aligned with that of the conflict between economic efficiency and the social objectives of most competition authorities. Along with increasing consumer welfare, these social objectives usually include affording SMEs “an equitable opportunity”
 to participate freely in the market place or guarding against “unjustifiable restrictions on competition”
. Various jurisdictions have different approaches.
There are generally two extremes when considering this argument. The first espouses that economic efficiency should come first in any antitrust case. This is the general stance of the United States of America antitrust policy (“US antitrust policy”). US antitrust policy has evolved through time from one in which there was a “concerted attention to favouring the protection of smaller firms”
 to one in which the greatest concern is achieving economic efficiency which should benefit consumers. This is broadly based on the Chicago School of thought which states that if markets are allowed to operate freely, economies of scale can be maximised and economic efficiency will be achieved. This approach guards against the mere protection of small competitors from larger ones. It specifically asserts that if a firm is excluded by another firm due to intense competition resulting from increased efficiency or increased innovation, and this leads to higher consumer welfare, the firm that committed the exclusionary conduct would not be contravening any antitrust rules.  This stance was summarized by Thomas Barnett of the US Department of Justice in response to the European ruling on the Microsoft case in 2007
:

“In the United States the antitrust laws are enforced to protect consumers by protecting competition, not competitors. In the absence of demonstrable consumer harm, all companies, including dominant firms, are encouraged to compete vigorously.”

It must be noted that the US stance is not currently as extreme as the one portrayed here but has taken a more consumer-oriented stance. 
The other extreme is that which specifically seeks to protect smaller firms from bigger, more dominant firms. In this approach, competition authorities seek to the level the playing field so that all market participants engage in free and fair competition. The Korea Fair Trade Commission (“KFTC”) is has adopted this approach
. Their stance is that fair competition must go with free competition
 and that in a developing economy where there is concentrated economic power, competition policy must raise the power of smaller firms and at the same time establish the rules of free and fair competition. Kyu-Uck Lee stated that if these two objectives are not met, 

“unfettered competition will simply help a handful of privileged big firms to monopolize domestic markets that are usually protected through import restrictions. This will then give rise to public dissatisfaction since the game itself has not been played in a socially acceptable, fair manner”

In this regard, the KFTC is heavily involved in institutions of government. The chairman’s status in South Korea is at a ministerial level and there is a close link between the KFTC and the Economic Planning Board in South Korea (although the two were separated in 1994). Roberts (2008) asserts that this lack of emphasis on legal independence by the KFTC “illustrates the importance of de facto autonomy rather than a preoccupation with de jure independence”. This means that the KFTC derives a lot of its influence from its close ties with the government and ensures that any economic policy is closely aligned with the competition policy.

Many jurisdictions operate somewhere between the two extremes and South Africa is one such jurisdiction. The objectives of the Act encompass both economic efficiency – such as section 2(a) and 2(b) - and the fulfillment of public interests, that is, the redistributive objectives – such as section 2(e) and 2(f). Takuva (2008) finds fault with this approach because “in its attempts to incorporate the redistributive objectives, South African competition law and policy is haunted by a contradiction in its objectives”.  He further argues that due to these contradictions the Act cannot be effective in “providing certainty in the adjudication of competition cases”.
 
This assertion is interesting in light of the Nationwide Poles/Sasol
 case. The Nationwide Poles case remains the only case where a small firm was successful (at the Tribunal) in a complaint against a dominant one based largely on their difference in size and the interpretation of the relative weight that should be assigned to the redistributive objectives contained in the Act. The approach taken by the CAC in the Nationwide Poles case conforms more closely to Takuva’s assertion than the stance taken by the Competition Tribunal. The CAC ruling, in particular, has contributed to clarify the manner in which the authorities interpret the competing objectives identified above. What remains to be evaluated is what this interpretation effectively means for the future approach to small businesses.  
3. Background to the Nationwide Poles/Sasol Oil Case 
The price discrimination case brought by Nationwide Poles CC (“Nationwide Poles” or “Nationwide”) against Sasol Oil Limited (“Sasol”) is nested at the centre of many debates on the role and (appropriate) reach of competition policy in developing countries. One may go as far as to state that these debates highlight inherent contradictions in the role of competition authorities; resolved in the South African mode of negotiation and compromise that produced the Act sensitive to the needs of both economic efficiency and the equitable distribution of economic resources
.    

The debate about the appropriate role for competition authorities in supporting and encouraging the participation of small businesses in the economy has been well documented (see for example, Fox 2007, Fox and Sprigman 2005, Evenett 2005a and Evenett 2005b), as reviewed in the preceding section. The objective of this section is not to review these debates. 
We start from the premise that the Act articulates the need for the promotion and encouragement of a form of competition that ensures equitable participation by small and medium-sized enterprises in the South African economy. The inclusion of this as an explicit purpose in section 2 of the Act is a response to the fact that the concentration and ownership structure of the South African economy is intrinsically linked to discriminatory policies and strategic state-sponsored monopoly under the Apartheid regime. This inheritance and the industry social structure that accompanies a history of protection and dominance imply a need for competition authorities in lowering barriers to entry and ensuring that small players are able to survive in the South African economy. We support this view. 
We put forward that it is important for competition authorities to be responsive to broader developmental objectives of the South African government but also acknowledge that undue intervention may, in itself, harm the competitive process. The Nationwide Poles case is used as the primary case study to evaluate the manner in which the competition authorities have engaged with the purpose of ensuring equitable participation by SME’s in the economy. The interpretation of the Tribunal and Competition Appeal Court (“CAC”) are perhaps simpler than the implicit interpretation that must be drawn from the decision by the Competition Commission not to refer this matter to the Tribunal for adjudication. It is our contention that this failure in itself provides insight into the manner in which the various authorities interpret and discharge their roles and responsibilities as ascribed by the Act. Two further cases involving dominant firms will also be evaluated. These will provide a useful way of comparing the manner in which the involvement of the Competition Commission (absent in the Nationwide Poles case) may have affected the outcome of these cases in comparison to the Nationwide Poles case. 
4. Nationwide Poles: Case Summary 

The case of Nationwide Poles CC (“Nationwide”) vs. Sasol Oil Limited (“Sasol”)
 is regarded as a seminal case for two reasons; (1) the interpretation of Section 9 of the Act which deals with price discrimination and (2) on the manner in which competition authorities understand and reconcile their dual objectives of promoting economic efficiency and promoting equitable distribution of wealth within the South African economy.   

The complainant, Nationwide Poles CC, is a small producer of treated wooden poles in the Eastern Cape. Nationwide Poles obtains wooden poles from sawmills and treat these poles with a preservative branded SAK-K, a wax-additive creosote. Its major customers were vineyards in the adjacent Western Cape Province. 

The respondent in this case is Sasol Oil (Pty) Ltd (“Sasol”), a major subsidiary of the Sasol group of companies. Sasol uses the tar by-product from its synthetic fuel production process to produce a range of products; including the wood preservative creosote. 

The owner of Nationwide Poles, Mr. Foot, initially lodged a complaint of collusion and price discrimination with the Competition Commission in April 2003. The Commission found insufficient evidence of a contravention and issued a notice of non-referral in November 2003. Mr. Foot then approached the Competition Tribunal directly as provided in section 51 of the Act. 

The basis of Nationwide’s complaint is that Sasol charged it a higher price than Nationwide’s most important competitor
. It is commonly known that Sasol’s price schedule did allow for discounts based on historical volumes purchased. The larger creosote customers received the most preferred prices. Sasol estimated the price advantage afforded larger customers as 10 – 15% relative to the base price charged to small customers between 2003 and 2004
. This added an addition 3 – 4% to Nationwide’s cost structure. Nationwide alleged that Sasol’s pricing policy with respect to creosote amounted to prohibited price discrimination in contravention of Section 9 of the Act. Nationwide Poles was required to show the three elements set out in Section 9 (1) (a) – 9 (1) (c) of the Act whereupon Sasol could avail itself of the defences put forward in section 9 (2) of the Act.

The Nationwide Poles case is interesting for a number of reasons. It was the first price discrimination case brought before the Tribunal and was also the first case wherein a small business successfully presented itself at the Tribunal (Kampel, 2004b). Further, this case also highlighted many of the elements that are considered as key constraints to the deepening of competitive market structures and, as a result, the limitation of the entry and growth of small businesses in the South African economy. As an example, both the respondent (Sasol) and its only competitor in the supply of creosote to the South African market, ISCOR (now Mittal Steel) are large Apartheid era state-sponsored conglomerates, with a history of falling foul of the Competition Act. This points to elements of industry social structure and the persistence of anticompetitive organisational culture post liberalisation. A further level of concentration in the downstream market for treated poles generated a situation wherein Sasol could maintain a relatively “quiet life” of dominance by keeping its large customer happy (Kampel, 2004b).          

A few general comments regarding the Nationwide Poles case were made above. The rulings of the Competition Tribunal and CAC are evaluated in the section that follows. 

4.1 Overview of the Tribunal Ruling 

The Tribunal found that Sasol was dominant in the market for the provision of creosote, with a market share in excess of the presumptive threshold for dominance set out in section 7(a) of the Act. Further, the Tribunal confirmed that Sasol had market power and did, to an appreciable extent, act independently of its competitors in setting the sales price of creosote. 

The Tribunal prefaced its appraisal of the price discrimination complaint on a review of the role of price discrimination in anti-trust generally and its particular place within the South African economic context.  It placed significant emphasis on the policy context within which the South African Competition Act was drafted and the context within which price discrimination should thus be evaluated. In its ruling, the Tribunal took quite bold strides towards developing jurisprudence that situates competition analysis within broader social objectives and emphasised the importance of the role of competition practitioners, and in this case the Tribunal in particular, in interpreting competition law within the context of objectives set out as part of a broader social, economic and political agenda. 

The Tribunal put forward that the price discrimination provision was borne from recognition that this kind of abuse of dominance would likely be perpetrated against small business. Its stance was that the legislature intended that Section 9 contribute to maintaining accessible, competitively structured markets which accommodate new entrants and enable them to compete effectively against larger, well established competitors (Tribunal: 23). It recognised an inherent bias against small businesses in applying an effects-based consumer welfare standard as the test for a “substantial prevention and lessening of competition” (Competition Act, 1998). It replaced the concept of competitive harm by what has been described as a weaker requirement of competitive relevance (Legh and Dingley: 2005). Based on this criterion and giving consideration to the duration and magnitude of Sasol’s pricing policy, the Tribunal held that Sasol’s pricing policy did constitute prohibited price discrimination in contravention of Section 9 of the Act. 

We acknowledge that the purposes of the Act are divided into two broad sections and that the sections that deal with social interest objectives are subsumed under the concept of encouraging competition; a concept related to economic efficiency. However, the Tribunal’s approach of bringing public interest concerns to the fore in evaluating the Nationwide case seems to be the responsible way of developing jurisprudence when the legitimacy and relevance of state institutions is tied to broader social objectives. The contribution made by the Tribunal in showing the cumbersome and even prohibitive burden placed on small business by the consumer welfare standard, is important. The only way in which we could incorporate the social interest objective into the enforcement priorities of the Act, as the Tribunal has done in this case, is to take bolder steps in evaluating the rationale for prohibiting certain practices when it is not explicitly stated, as they are in section 12A(2) for merger control. The absence of special interest considerations in Ch2 Prohibited Practices should be seen against a background of avoiding constraint in application rather than an inference that public interest is of no concern at all. We cannot wholly agree that competition authorities are not permitted to speculate about purpose of the law, despite an acknowledgement that such enquiry sacrifices certainty for discretion. 
4.2 Overview and critique of the CAC Ruling 

The CAC ultimately dismissed the complaint on the grounds that Nationwide Poles had not presented sufficient evidence that Sasol’s conduct was likely to substantially prevent or lessen competition in the relevant market (Competition Appeal Court, 2005) 
. Nationwide Poles had established harm to its business, but had failed to indicate market-wide impact or harm due to the behaviour of Sasol. This was judged to be “insufficient to bring the impugned conduct within the scope of section 9(1) (a)” (Competition Appeal Court, 2005:40). 

The CAC acknowledged that the promotion and preservation of the mechanism of competition is a vital objective running through the Act (CAC: 26). It further held that there was no reasonable justification for the Tribunal to read the objective of protecting small business into the inclusion and construction of Section 9 of the Act. Although this may not have been the intention of the CAC, the rejection of the Tribunal’s assertion that Section 9 should be judged in terms of competitive relevance and not necessarily competitive harm, has had a significant impact on the manner in which abuse of dominance is approached by the Competition Commission. This is, in the opinion of the authors, one of the most important challenges that have arisen from the Nationwide Poles case. This is evaluated in more detail below. 

A further criticism levelled at the approach of the CAC (and also insufficiently interrogated by the Tribunal) is the fact that the concepts of lessening and prevention of competition were not evaluated as two distinct concepts. A lessening of competition essentially deals with questions of market structure whilst a prevention of competition deals with the ability of firms, who may not yet be economically viable, to expand within a market despite being viable players in terms of other factors such as innovation, (relative) efficiency and diligence. This approach finds support in the structure of other competition legislation, notably the United States’ Robinson-Patman Act which distinguishes between a lessening of competition at the primary line through predatory pricing, and a prevention of competition at the secondary line, primarily through price discrimination (Petersen, 2006). The implication of evaluating a lessening of competition as distinct from the prevention of competition, is that we reach the same conclusion as the Tribunal in a less controversial way as it allows us to approach the Nationwide Poles case from a “prevention” of competition perspective rather than establishing a lessening of competition, which it would always fail purely due to size. 

However, as will be evaluated below, we put forward that the CAC judgment has had a significant impact on the manner in which the Competition Commission approaches enforcement investigations that affect small businesses. The “substantial prevention and lessening of competition” clause has been reduced, in popular fashion, to the acronym “SLC”, with a clear bias against successful prosecution in favour of small business development
. 
4.3 If Nationwide Poles did not meet the test of substantial prevention or lessening of competition, what would?
Stilman, Moresi and Akgun
 examine an effects-based approach to price discrimination in input markets. Their analysis shows that the effects of price discrimination on consumer welfare are at best ambiguous; even in the case where the buyer being discriminated against has a relatively large market share. The relevance of a consumer welfare standard within an effects-based approach in price discrimination cases can thus be called into question. An impact on consumer-welfare is indeed very difficult to calculate and, for this reason, may represent the upper-end of a continuum in an effects-based analysis. The competitive relevance stance taken by the Competition Tribunal may represent the lower end of this continuum; one that was judged too lenient by the CAC. We argue for an approach that moderates the burden of showing effects on competition with reference to factors such as industrial policy and strategic sector priorities, macroeconomic conditions and a thorough understanding of the relevant market in a particular case. Although there is a risk that this approach would sacrifice transparency in the application of competition law, it would ensure that the competitive process in a relevant market form the central point of any analysis. This understanding of the competitive process and an analysis of the relevant market may in fact have aided the CAC’s competitive assessment in the Nationwide Poles case as well. The Nationwide Poles case was not investigated by the Commission. As a result, the case rested on the complainant’s ability to collect relevant information and assess the relevant market. This reduced the ability for rigorous market definition and evaluation of the competition dynamics from a competition law and policy perspective. If it was found, for example, that the relevant market was regional or local, Nationwide Poles may not have had to show market-wide impact on other smaller processors, as stated by the CAC. 
4.4 Critique of the Commission’s stance in Nationwide Poles
The Commission’s stance must be inferred from two factors, (1) the fact that the Nationwide Poles case was non-referred post investigation and (2) the lack of similar cases referred to the Competition Tribunal. We will argue that this shows a predisposition by the Commission to focus on the legal certainty derived from previous precedents rather than to vigorously read into the purpose of the Act and challenge such conclusion in new matters. The Commission’s stance is definitely (and importantly) influenced by reasons of capacity and the fact that Commission derives legitimacy from success before the Tribunal.

In the year April 2008 – March 2009, the Competition Commission issued notices of non-referral in 124 complaints lodged with it. In 26 of these cases, the failure to show a substantial lessening of competition (“SLC” in this case) was explicitly stated as a reason for the non-referral (Competition Commission, 2009). Implicitly, we can assume that the possibility of exit by the complainant, as contemplated in the CAC ruling on the Nationwide Poles Case, was considered de minimus and held to be almost inconsequential for the competitive process. This suggests that the Commission may have taken a largely static view of competitive processes and placed less emphasis on dynamic considerations about the manner in which the equitable participation of small businesses may affect market structure in future.       

The Commission, whether for reasons of capacity or otherwise, may be seen to be applying the “substantial prevention and lessening of competition” principle in a manner that is biased against small business. It seems to favour a notion of industry-wide impact (or concern of exit) in order to support an allegation of substantial prevention or lessening of competition (the so-called total welfare standard). 

In light of this, we evaluate the number of referrals issued by the Competition Commission to the Competition Tribunal in the period since Kampel’s analysis in 2004. The table below shows that the number of referrals continues to be quite low.

Table 1: Complaints referred to the Tribunal

	
	2008/09 
	2007/08
	2006/07
	2005/06
	2004/05

	Complaints referred by the Commission 
	11
	8 
	6
	10
	8

	Complaints referred by individuals 
	No data available 
	3 
	2
	1
	1


Source: Competition Tribunal Annual Reports
Kampel (2004b) puts forward 3 main reasons for the low number of referrals to the Tribunal. 

Firstly, practical constrains such as time and costs militate against referral. The investigative period of one year allowed for investigations by the Commission is judged to be prohibitively long for small businesses. Similarly, the cost implications of bringing interim relief are onerous. Further, Kampel mentions that tactics of intimidation are common and that this is one of the reasons that smaller firms do not bring complaints. 
The second major reason relates to a lack of merit in complaints. Lastly, and importantly for the current case under review, is the fact that there is an inherent tension between competition law and SME interests in the “SLPC” clause. The competition authority faces constant tension regarding which group of rights to protect and, it seems, errs on the side of the total welfare standard. 

Other problems highlighted in her paper are the acceptance of anticompetitive conduct as normal business practice and an enduringly concentrated market structure. She puts forward that, notwithstanding these challenges, the competition authorities are sufficiently empowered to accommodate concessions for SME’s and interpret the goals of the Act. 

Five years later, the concerns raised by Kampel remain. The third constraint, regarding the inherent tension between the competition law and the reading of the “SLPC” clause seems to be even more cumbersome in the light of the CAC ruling in the Nationwide Poles case and its subsequent application in investigations by the Competition Commission. The approach of the Tribunal was to try to confront and dissolve this conflict, but the CAC ruling again brought the conflict to the fore. 

We put forward that the Commission must take concerted steps to re-evaluating the manner in which it approaches cases with a small business interest. Some recommendations previously put forward by Kampel, such as the need to fast-track SME complaints and reduce the administrative burden imposed on SME’s, have not received sufficient attention in the five years hence. The Commission’s recent commitment to prioritising certain sectors for intensive analysis may move us towards this.  
The foregoing discussion has, at several junctures, highlighted that an effects-based analysis that requires small firms show either exit or harm to consumer welfare in order to pass the test of SLPC, may be prohibitive and inherently biased against small business interests. Advocate Rob Petersen puts forward perhaps the most practical approach of dealing with this section in enforcement (2006). His suggestion does not go quite as far as the Tribunal ruling in essentially re-casting the meaning of the words, but simply separates the concepts in a way that is not common in the approach taken by Commission investigators. The separation of “prevention” from “lessening” of competition allows us to ask two very different questions and also allows us to expand the ambit of section 9, even within the confines of the printed words. The burden on the complainant (or the Commission) in showing a prevention of competition is much less than that required to show a lessening of competition and is a simple way in which we can re-evaluate our contribution to the debate on the equitable participation of small business in the South African economy. 
There is no doubt that the Nationwide Poles generated significant interest in matters related to the small business interests. This interest was probably heightened due to the “David and Goliath” nature of the case and by the fact that it was the first case to be successfully prosecuted by a small business at the Tribunal. We would, however, be doing the Competition Commission a disservice if we were to judge its role in encouraging equitable economic participation by SME’s solely on its role in this case. Since the Nationwide Poles case, the Commission has referred and successfully prosecuted various cases lodged by small businesses. These cases invariably fall within the realm of Section 8 of the Act, confirming that small business are likely to bear the brunt of abuse of dominance. The successful cases prosecuted by the Commission include the margin squeeze case against Senwes Ltd
 and the inducement case against South African Airways
. 
5. Evaluation of other enforcement cases: Senwes and SAA  

5.1 The Senwes case

The complainant in the Senwes case, CTH Trading (Pty) Ltd, is a small trader of grain. Senwes Limited, the respondent in this matter, is a large vertically integrated company involved in the storage, trading and marketing of grain. Two allegations formed part of the referral to the Tribunal. Firstly, the Commission put forward that Senwes was inducing farmers not to deal with rival traders. Senwes did this primarily through favourable storage rates offered to farmers. The second part of the complaint was that Senwes abused its dominant position by squeezing the margins of rival grain traders. The mechanism by which this was done was to deny rival traders the storage discounts offered to farmers and previously made available to traders.  
The inducement abuse was investigated under section 8(d) (i) of the Act. Section 8 (d) abuses are evaluated on a rule of reason basis and the respondent is required to show the anti-competitive effect of the conduct in the relevant market. If this is shown, the firm may avail itself of an efficiency defense. 
Although section 8 does not employ the use of the phrase “substantial prevention or lessening of competition”, it does require the weighing/balancing of anti-competitive effect against various efficiency defences. This comparison implies a cost-benefit analysis that will, conceivably, be used to ascertain the effect on total (not just consumer) welfare. This, we believe, is similar in structure to the test that would establish whether prevention or lessening of competition can be judged to be substantial. In this case, the Commission alleged that the inducement abuse imposed actual harm to consumer welfare and also significantly foreclosed the trading market to rivals. The Tribunal was faced, as in the Nationwide Poles case, with the argument that the volume of traded grain affected by the exclusionary conduct is de minimus and Senwes’ conduct does not pose an anticompetitive effect. Although the Tribunal concluded that the effects of inducement abuse were not sufficiently large to pose a (significant) anticompetitive effect, their evaluation raises some points. The Tribunal agreed with the argument by the Commission that the de minimus allegation should not only be evaluated on a volume basis but that there should be some evaluation of the value of the product to the party concerned. Therefore, the evaluation takes into account market conditions that affect the value of grain held by traders at a particular point in time. This recognises the dynamism in the grain trading market and acknowledges that the same volume of grain can have very different values through the marketing season. The reason that this is so important is because it acknowledges that the competitive dynamics of the market are intricate and sometimes dynamic and further allows a relative evaluation (value of grain to the holder of grain) that allows abstraction from pure size-based analysis. In the Nationwide Poles case this approach was evident in a slightly more obtuse way as the Tribunal did consider the (relatively small) addition to Nationwide’s costs as an important factor. If the CAC has employed a similarly relative approach as the subtle value/volume one in the Senwes judgment, they may have considered the impact on Nationwide as sufficient rather than insisting on an industry-wide evaluation of effects. 
5.2 The South African Airways case 

A complaint was lodged by Nationwide Airlines into possible abuse of dominance by South African Airways in October 2000. The Commission referred the aspect of the Nationwide case relating to inducement via the use of loyalty rebates to travel agents and agencies, to the Tribunal for referral. Although Nationwide may not be seen as a small or medium-sized enterprise in the usual parlance, its size and turnover relative to SAA and the other major player in the domestic market at the time, British Airways/Comair, warrant an evaluation as a smaller player at 6.6% of the relevant market. The Tribunal endorsed this view, when it stated that SAA’s size relative to its rivals is important in evaluating the abuse of dominance case. The Tribunal’s approach to anticompetitive effects is oft-quoted in current enforcement investigations. 
The SAA case set out that anticompetitive effects would be shown in an exclusionary act if actual harm to consumer welfare can be shown or if it can be shown that the act forecloses a significant proportion of the market to rivals. For this reason, we believe that the rigours of market definition proved significant in this case. The Tribunal agreed with the Commission’s staff that the market could be narrowly defined as the sale of domestic airline tickets through travel agents. A narrowly defined market will invariably be beneficial to proving abuse of dominance and in terms of showing significant anticompetitive effects. Yet again, this highlights the fact that the Nationwide Poles could have been influenced by a more thorough investigation into the dynamics and characteristics of the relevant market. 
6. Conclusion 
A central concern that emerges relates to the Commission’s decisions regarding the cases that it can and cannot pursue. From the review of the Senwes and SAA cases it is clear that there is significant benefit in the involvement the Commission; particularly given its experience and capacity with respect to competition issues. The question regarding capacity constraints and demands made on the authorities remains an important concern. This question has driven the Commission’s strategic sector prioritisation process in the previous and current business planning cycle. Through this process the Commission has taken some steps towards clarifying its role within the nexus of industrial policy, the South African economic and social context and the areas wherein investigations can make the biggest impact. 
A focus on the Nationwide Poles case may thus be unduly hard on the Commission. The Senwes and SAA are but two of the cases that were sensitive to the equitable and fair participation by small business in the economy despite the fact that abuse of dominance cases are quite resource-intensive in that they involve a rigorous assessment of effects. The Commission continues to build its institutional capacity. Reviews such as the current one may be one way for the Commission to critically evaluate the course it is steering with respect to its sometimes disparate purposes. 
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