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ABSTRACT

This paper will examine the role played by the sector regulator in addressing competition problems in the electronic communications sector versus that of the Competition Authority. Conventional wisdom distinguishes between sector regulators and Competition Authorities in terms of an ex ante and ex post framework. However, how does this translate into practice and does it provide an adequate basis for clarifying the respective roles of the regulators in order to minimise forum shopping and disputes over jurisdiction? The paper takes a critical look at the challenges regulators face in achieving the objective of promoting competition in the sector and offers a conceptual basis as well as a practical approach for constructively addressing this objective and clarifying the roles of the respective regulators.

1. INTRODUCTION

In an address to the Competition Commission Public Sector Consultative Forum in February 2009 Dr Rob Davies, then the Deputy Minister of Trade and Industry
, made the following remarks regarding proposed amendments to the Competition Act to address issues of jurisdiction between the competition authorities and sector regulators:

“…the 2008 Amendment Bill seeks to improve the interface between the competition authorities and sector regulators by demarcating distinct responsibilities and providing a framework for cooperation. The Bill thus seeks to clarify the respective roles of competition authorities and other regulatory authorities. It provides for “other regulatory authorities” to exercise primary authority to establish conditions within the industry over which they have regulatory power, while giving the competition authorities primary authority to detect and investigate alleged prohibited practices under competition law as well as exercise powers of merger control. The Bill provides further for the details of the exercise of concurrent jurisdiction to be defined by way of an agreement between the regulatory authority and the competition authorities.”

These words have particular resonance in the electronic communications sector where disputes regarding jurisdiction have frustrated both the competition authorities (Competition Commission and Competition Tribunal) and the sector regulator, the Independent Communications Authority of South Africa (“Icasa”), in their efforts to address competition problems in the sector.

The intent to clarify roles and define the details of concurrent jurisdiction needs to be unpacked. In the case of electronic communications, how does one distinguish between the role of Icasa and that of the competition authorities in a manner that does not contradict the notion of “primary authority” in the exercise regulatory functions? In this paper we assess the conceptual framework for distinguishing the roles of sector regulators and competition authorities in order to determine whether this can be applied within the context of the South African legislation governing market regulation in the electronic communications sector
.

2. THE DIFFERENCE BETWEEN ECONOMIC REGULATION AND COMPETITION POLICY

It is natural to ask why there should be a special role for a sector regulator at all in addressing market problems. Surely markets are about competition and therefore the responsibility for addressing market problems should lie solely within the ambit of the competition authorities?

The answer lies in understanding the distinction that has traditionally been made between the terms “economic regulation” and “competition policy”. The term “economic regulation” has been used to describe the regulatory response to natural monopolies and, later, other phenomena which result in outright market failure. It is this antithesis of a competitive outcome which has led to a distinctly different treatment of economic regulation from that of competition policy. In defining “competition policy” (or antitrust as it is known in the United States), Motta (2004:xviii) first carefully distinguishes between competition policy and the regulation of sectors characterised by structural market failure:

“In general, competition policy applies to sectors where structural conditions are compatible with a normal functioning of competition (whether the market functions well in practice or not is another matter). Instead, regulation applies to special sectors, whose structure is such that one would not expect competitive forces to operate without problems. Regulation would usually concern markets where fixed costs are so high that no more than one firm would profitably operate (a so-called natural monopoly): examples might be electricity (viz., its transmission phase), telecommunications (local loops) and railways (the network).”

He goes on to say, and this is important for understanding regulation in respect of electronic communications, that:

“Other industries subject to regulation might be industries that are in a transitory phase, for instance because they used to be legal monopolies (perhaps state-owned), and they were then liberalised. Since it would be unlikely that entrants could compete on an equal footing with an established incumbent, a regulatory body usually supervises the industry to try to ensure a smooth transition towards a regular functioning of competition in the market”.

Economic regulation therefore applies to sectors where structural conditions are such that competition is either non-existent or inherently limited to the extent that consumer welfare would in fact be damaged in the absence of any regulatory intervention. The deadweight loss associated with the profit maximising price and output of a natural monopoly is the classic example. Market failure arising due to the incentives of dominant firms to undermine interoperability in network industries characterised by substantial demand-side scale economies is another example.

In the case of a natural monopoly consumer welfare can only be improved by regulating the price downwards – through the application of an appropriate price control that maximises consumer welfare without causing irreparable damage to the regulated monopoly. In this example the price control is the remedy to the market failure. Remedies like price controls determine the prospective conduct of the regulated firms. In this regard the intervention by the sector regulator is applied ex ante, requiring long-run and continuous involvement on the part of the regulator for purposes of conducting monitoring and ensuring compliance.

Competition policy interventions, on the other hand, are meant to address anti-competitive conduct in markets that would otherwise tend towards effective competition. Therefore, competition authorities can only intervene after the conduct has occurred. In this sense intervention by competition authorities is applied ex post on the basis of a finding of unlawful anticompetitive conduct.  

An important area of competition policy is merger regulation. Mergers are regulated in order to prevent structural changes which would harm competition in the relevant market or markets. Although merger regulation is by definition ex ante it is most often implemented by competition authorities rather than sector regulators. This appears to contradict the ex ante/ex post distinction made between sector regulators and competition authorities. However, assigning the responsibility of merger regulation to competition authorities is still consistent with the notion that competition authorities make interventions that are aimed at markets whose structure and inherent characteristics can support effective competition. In the case of mergers effective competition is promoted by providing competition authorities with powers to prevent mergers that would change the structure of the market in a manner that would harm competition. 

Therefore, competition policy (which includes merger control and ex post interventions in respect of prohibited practices) addresses the problem of market power indirectly – through the promotion of effective competition. This can be contrasted with economic regulation (which includes ex ante interventions like price controls and access conditions) which tackles market power problems directly through interventions which seek to ‘replicate’ the welfare maximising outcome where structural conditions are such that competition cannot achieve that objective
.

Are the instruments of competition policy and economic regulation necessarily at odds with each other? In the next section we argue that they are in fact complementary and examine a conceptual framework for establishing consistency between the two approaches. With the conceptual basis clarified it should be possible to apply a consistent framework within which jurisdictional issues can be resolved.

3. ACHIEVING CONSISTENCY BETWEEN COMPETITION POLICY AND ECONOMIC REGULATION: LESSONS FROM THE EC FRAMEWORK

Although the instruments of competition policy and economic regulation may differ both seek to maximise social welfare by addressing market power problems. As electronic communications markets have become more liberalised and as technologies have advanced there has been greater emphasis around the world on using markets to achieve welfare objectives. In this context competition policy and economic regulation should properly be understood as complementary tools used to address the problem of high levels of market power. 

Where policy states a preference for market based outcomes the principles of competition analysis should apply equally to that of economic regulation. In particular, competition analysis should be able to clarify where and how interventions can be appropriately targeted by identifying the degree to which competition is effective in preventing or constraining market power abuses and by distinguishing those cases where direct interventions are necessary from those where indirect and less interventionist means will suffice for purposes of achieving optimal market outcomes.

Therefore an important area of convergence between economic regulation and competition policy is in the application of competition analysis for purposes of diagnosing the market power problem and identifying appropriate remedies. In a dynamic sector such as electronic communications one can no longer assume that traditional monopoly elements will simply persist indefinitely. As licensing regimes are relaxed and as technology advances incumbents may become subject to more effective competition over time. By the same token natural monopoly elements may nevertheless persist in certain segments and incumbent power may be entrenched to such an extent that competition cannot become effective without targeted interventions by the economic regulator. 

Bringing competition law principles into economic regulation has been a key objective of the European Union in its directive on a common regulatory framework for electronic communications networks and services (referred to as the “Framework Directive”)
.  Prior to the Framework Directive National Regulatory Authorities (NRA’s) in Europe applied ex-ante regulation on the basis of a Significant Market Power (“SMP”) designation applied to firms with a market share of 25% or more. Although NRA’s also took into account factors such as turnover relative to the size of the market and control of access in deciding on remedies no comprehensive analysis of market power and competition was undertaken in order to justify the need for interventions or determine their proportionality given the nature of the market power problem.  

In terms of the Framework Directive the European Commission provides direction to NRAs by indicating markets that are likely to be susceptible to ex ante regulation. Such markets will be characterised by high and non-transitory entry barriers, will be unlikely to be subject to effective competitive constraint due to the presence of bottleneck facilities (or some other impediment), and importantly, where ex-post competition alone will not be sufficient to address market power problems.

The NRA’s are then required to carry out market analyses (applying the principles of competition analysis) to assess whether or not competition is effective in the relevant markets and designate providers with SMP to which specific obligations may be applied
. 

The European Commission have stated that the framework for economic regulation and competition law in electronic communications is based on three concepts (4th ICN Conference, Interrelations between Antitrust and Regulatory Authorities):

· “The first concept embodied in the framework is that the degree and intensity of ex ante regulatory intervention must be proportional to the competition problem at hand: where markets are already, or are in the prospect of becoming effectively competitive, existing regulatory measures will be withdrawn or made lighter.

· A second concept is that markets need to be analysed following competition analysis principles, from the very definition of the market, to the assessment of market power, to the identification of remedies to address the competition problems observed.

· A third concept can be described as the need to consider products and markets on the basis of economic value rather than on their physical or technological or regulatory characteristics. “

This framework is therefore based on the application of competition analysis principles to the ex-ante regulation of the electronic communications sector. This provides a sound basis for clarifying the role of sector regulators versus that of competition authorities while ensuring that both authorities apply consistent analytical approaches. 

There are two important implications arising from this approach:

· Both sector-specific ex ante regulation and general ex post competition law are equally applicable with no one approach having primacy of jurisdiction over the other;

· Over time sector-specific ex ante regulation should become redundant or substantially reduced as technology advances and markets become subject to more effective competition.

In the next section we examine whether the conceptual framework underlying the EC approach has application in the South African context, especially with reference to the Competition Act and the Electronic Communications Act.

4. ACHIEVING CONSISTENCY IN THE SOUTH AFRICAN CONTEXT

The legislative rollercoaster that we are riding today started with the promulgation of the Telecommunications Act 103 of 1996 (Telecoms Act).  This Act gave the sector regulator (ICASA) powers to adjudicate and investigate competiton matters in the ICT industry.  A few years later the Competition Act
 which came    into effect on 1 September 1999. Chapter 2 of the Competition Act prohibits anti-competitive practices. These are restrictive horizontal practices
, restrictive vertical practices
, abuse of the dominant position
 and the prohibition of price discrimination by dominant companies
.   The abuse of dominance provisions deal with aspects such as excessive pricing
, refusing access to an essential facilty,
 and engaging in exclusionary acts
 such as predatory pricing
, inducment
,and tying or bundling of goods and services
. The analysis in these cases are done ex post, once the Commission receives a complaint or decides to initiate an investigation.  

The compeittion authortiies deal with ex ante analyisis under chapter 3 of the Competition Act which deals with aspects of pre-merger notification which companies have to comply with in order to obtain approval to implement the merger. Here the Commission is given sole jurisdiction to investigate the competitiveness of a merger.
 ICASA can expresse their comments on the merger in their advocacy role. Should a merger in the telecommunciations industry result in the changing of licencing conditions, that merger has to also be approved by ICASA.  In such a case, the merging companies have to seek approval from both the sector regulator and from the competition authorties. If any one of the authorities (ie ICASA or Competition authorities) prohibit the merger then the parties are prevented from implementing the merger. Mergers is an example where the roles of the sector regulator and comeptition authorities are clearly defined. To date, there has been no challenge to this process.

The Competition Act introduced concurrent juridiction where cases land between the sector regulators and Competition Authorties. The Act states that: “In so far as this Act applies to an industry, or sector of an industry, that is subject to the jurisdiction of another regulatory authority, which authority has jurisdiction in respect of conduct regulated in terms of Chapter 2 and 3 of this Act , this Act  must be construed as establishing concurrent jurisdiction in respect of that conduct.”
 

The uncertainty regarding jurisdiction escalated in the SAVA case where Internet Service Providers complained to ICASA and the Competition Commission that Telkom had engaged in anti-competitive practices.  The Commission investigated the complaint, found that Telkom had engaged in  anti-competitive conduct and referred the case to the Tribunal for hearing. Before the Tribunal could hear the matter, Telkom applied to the Transvaal Provincial Division (TPD).  The issue of who had jurisdiction remained unresolved as the TPD did not provide any certainty in this matter.  

The Electronic Communications Act
 which came into effect on 19 July 2006 shifted the boundaries of competition jurisdiction by pronouncing that the Competition Act was ‘subject to’ the ECA. Chapter 10 of the ECA deals with competition matters. In particular section 67(1), (2) and (3) which deals with undue preference and undue discrimination and 67(4)-(8) which sets out a framework for ex ante regulation based on the principles of competition law analysis.  The ECA limits ICASA’s abitlity to follow through on this chapter until they have proscribed regulations on what is considered to be undue preference and undue discrimination, procedures for dealing with complaints and monitoring of investigations and prescribing penalities for failure to comply.
 

In terms of section 67(4) of the ECA ICASA is required to develop regulations to define ‘the relevant markets and market segments, … that pro-competitive conditions may be imposed on licensees having significant market power where the Authority [ICASA] determines such markets or market segments to have ineffective competition.’
 The provisions in section 67(4) effectively require ICASA to apply competition law principles to identify maket power problems and justify the imposition of “pro-competitive terms and conditions” provided for in terms of section 67(7) of the ECA which refers to, among other things, access conditions, accounting separation, and price controls. In this respect, the ECA appears to draw on the approach contained in the EC Framework Directive. 

In response to a Business Day article, Fungai Sibanda said that it could not have been the intention of the legislature to assign exclusive competition jurisdiction to Icasa, rather ‘[A] more plausible interpretation of the ECA takes  a complementary jurisdiction approach which asays to the extent that something is not regulated ex ante (before the event) by the ECA, the Competition Act would apply ex post (after the event).” 
  

Amendments in the Competiton Bill (2008) appear to bring back concurrent jurisdiction while attempting to clarify the role of the sector regulator versus that of the Competition Authorities.  In this regard it refers to the Competition Authorities having primary authority in respect of merger control and prohibited practices in terms of Chapter 2 of the Competiton Act; whereas the sector regulator would have primary authority in respect of conditions stipulated in terms of its governing legislation. 

Assuming that the conceptual framework discussed in this paper is applied an ex ante/ex post distinction can be made in order to clarify the respective roles of ICASA and the Competition Authorities.

This is consistent with the framework provided in section 67(4) – (8) of the ECA, which allows for ex ante regulatory interventions justified and developed on the basis of sound competition analysis. There should thus be no conflict of jurisdiction with the Competition Authorities as Chapter 2 of the Competition Act provides solely for ex post interventions. In order to give practical effect to this, provisions in the ECA which appear to envisage an ex post role for ICASA should be taken out. In this regard we have reference to section 67(1), (2), and (3) of the ECA which provides for regulatory intervention in respect of undue preference and undue discrimination. At least in respect of undue discrimination, the Competition Act, which prohibits price discrimination and other abusive conduct by a dominant firm, would be more appropriate.

However, uncertainty over jurisdiction may nevertheless be present where the Competition Authorities are pursuing allegations of anticompetitive conduct against a respondent who is also subject to an ex ante remedy.
In Deutsche Telekom v European Commission
 – Court of First Instance guidance is provided regarding issues of jurisdiction where the Competition Authority wishes to pursue a margin squeeze case against a respondent which is subject to ex ante remedies in the same relevant market. The European Commission (“EC”) intially brought an abuse of dominance case against Deutsche Telekom (“DT”).
  DT, the incumbent fixed line operator, had a near monopoly share (95%) of the wholesale market for fixed line infrastructure. It sold lines on the wholesale market to its competitors as well as to its retail customers. The Commission alleged that DT had, though its pricing, created discrepencies between its wholesale access prices for subscriber lines and its retail prices to its own customers, creating a margin squeeze.  The Court of First instance (CFI) confirmed the Commission’s decision. 
   In this article we will focus on the CFI’s decision. DT argued that their wholesale access prices were approved by the sector regulator and were capped at a price within which they barely had a margin, that the EC’s calculation of the margin squeeze was flawed and unlawful, and that the EC did not prove the link between anti-competitive harm and the alleged market squeeze. 
The CFI made a few groundbreaking findings in this case with respect to the way in which ex ante and ex post regulation should be dealt with and whether there is concurrency or not between the sector regulator and the Competition Authorities.  

Some of these findings were:

· “Dominant firms operating in regulated sectors must ensure that their pricing does not infringe Article EC.  Dominant undertakings that are subject to ex ante price approvals must ensure that they use any discretion permitted by the regulatory system to avoid abusive pricing.  This discretion as to pricing is thus limited by the fact that the undertaking in question holds a “duty of special responsibility” to the marketplace.

· The “approval” of a dominant firm’s pricing by a national regulatory authority (“NRA”) will not necessarily protect it against a Commission finding that Article 82 EC has been infringed for the margin squeeze, particularly where the Authority in question has not expressly sought to apply Article 82 EC in approving the prices.

· A margin squeeze can exist where the retail prices are not in and of themselves abusive (in other words, where the retail prices are not predatory).  The sole issue that needs to be determined is the fairness of the spread between wholesale and retail prices.

· The Commission is not required to produce evidence that a margin squeeze actually impairs competition, as the existence of such harm will be implicit from the existence of the margin squeeze itself.”

Finally, and most importantly for the purpose of this article, “the CFI clarified,…, that ex post competiiton rules will continue to apply despite the existence of ex ante regulation, unless the system of sector-specfic regulation confers upon the dominant firm no margin of freedom in which to pursue an independent pricing policy”.

5. CONCLUSION

In providing a conceptual basis for clarifying roles, the paper distinguished between two categories of market failure. The first category refers to market failure which arises from the anticompetitive conduct in markets whose structural characteristics support effective competition (or the potential for effective competition) but where effective competition is restricted as a consequence of the conduct of firms in that market.  The second category refers to market failure which is inherent given structural and other features of the market in question and where the remedy is designed to simulate a competitive outcome. While this distinction provides a conceptual basis for clarifying a role for sector specific regulation versus that of competition policy its application in practice presents a number of challenges.

Considerable clarity can be achieved, and conflicts over jurisdiction avoided, if ICASA narrows its focus on those markets susceptible to ex ante regulation – i.e.; markets where ex post competition interventions alone are not sufficient to address market power problems that fall within the second category of market failure alluded to above. This is consistent with the framework provided in section 67(4) – (8) of the ECA, which allows for ex ante regulatory interventions justified and developed on the basis of sound competition analysis. There should thus be no conflict of jurisdiction with the Competition Authorities as Chapter 2 of the Competition Act provides solely for ex post interventions. 

In order to give practical effect to this, provisions in the ECA which appear to envisage an ex post role for ICASA should be taken out. In this regard we have reference to section 67(1), (2), and (3) of the ECA which provides for regulatory interventions in respect of undue preference and undue discrimination. At least in respect of undue discrimination, the Competition Act, which prohibits price discrimination and other abusive conduct by a dominant firm, would be more appropriate.

However, uncertainty over jurisdiction may nevertheless be present where the Competition Authorities are pursuing allegations of anticompetitive conduct against a respondent who is also subject to an ex ante remedy. In this paper we look at the case of margin squeeze in markets where ex ante remedies like price controls and access conditions are also present. Following the guidance provided by the European case law on this matter ex post intervention by the Competition Authorities should be limited to those cases where some discretion is afforded to the respondent to refrain from engaging in an anticompetitive margin squeeze. However, where the ex ante remedy affords no such discretion to the respondent then ICASA would have sole jurisdiction in this regard. 

Successful implementation of the proposed framework will depend on a Memorandum of Understanding between ICASA and the Competition Authorities which provides for ongoing communication and coordination in respect of each institution’s activities in the sector.
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