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The Competition Commission (“the Commission”) has uncovered a number of section 4 contraventions amongst competitors.  Many entities have entered into consent agreements with the Commission, but very few cases specifically involving the exchange of information between competitors have been taken to the Competition Tribunal (“the Tribunal”) and as a result there is little literature in South Africa on the question of information exchanges.  Information sharing amongst competitors can be efficient and pro-competitive however, in certain instances, it is harmful to competition. 

This paper will examine the question of information sharing in specific instances and will compare the approach of the Commission to those of its overseas counterparts as well as considering the implications for market participants in South Africa.
INTRODUCTION 
It is universally accepted that cartel behaviour, or collusion amongst competitors, is egregious from a competition law perspective.  In uncovering cartel behaviour competition agencies have relied heavily on evidence of information exchange. There is concern that information sharing between competitors is indicative of collusion.  However, a deeper analysis is required before one can automatically conclude that information exchange is anti-competitive. 
Sight should not be lost of the fact that increased information dissemination can assist firm planning. The ability to compare offerings essentially benefits consumers and allows potential customers to make informed decisions about their purchasing.  Knowledge of competitors’ activities can help market participants decide on their competitive behaviour and thus reduce inefficiencies. On the other hand, it can be argued that increased information dissemination can raise prices by virtue of either tacit or explicit collusion between firms to the benefit of the colluding parties. This comes at an ultimate cost to society and the consumer.

We shall discuss a number of broad factors that should be considered when evaluating information exchange between competitiors.  This will allow authorities to make an educated decision about the impact and effect of information sharing on consumers and competition. It will also place them in a position to correctly answer the question of whether the actual information shared ‘has the effect of substantially preventing, or lessening, competition in a market...’
Broadly, the beneficial effect on consumers and the potential harmful effects for competition that emanate from information exchanges will depend on the characteristics of the information that is exchanged as well as the nature and level of competition in the market.  The distinction between pro-competitive and anti-competitive information exchanges between competitors is not always clear and several factors, as listed below, have to be taken into account in order to make a correct analysis.

We shall now examine the experience and practices of certain overseas jurisdictions, before turning to the South African situation, where we will make certain recommendations as to which lessons ought to be adopted from the international sphere.
EUROPE
In Europe, as in other jurisdictions, information exchange is not addressed directly in legislation. Information exchange is rather viewed as being an instrument that facilitates and entrenches anti-competitive conduct. The relevant legislation is the European Community Treaty, in particular Article 81, which states that:

1. The following shall be prohibited as incompatible with the common market: all agreements between undertakings, decisions by associations of undertakings and concerted practices which may affect trade between Member States and which have as their object or effect the prevention, restriction or distortion of competition within the common market, and in particular those which:

(a) directly or indirectly fix purchase or selling prices or any other trading conditions;

(b) limit or control production, markets, technical development, or investment;

(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other trading parties, thereby placing them at a competitive disadvantage;

(e) make the conclusion of contracts subject to acceptance by the other parties of supplementary obligations which, by their nature or according to commercial usage, have no connection with the subject of such contracts.

2. Any agreements or decisions prohibited pursuant to this article shall be automatically void.

3. 
The provisions of paragraph 1 may, however, be declared inapplicable in the case of:

- any agreement or category of agreements between undertakings,

- any decision or category of decisions by associations of undertakings,

- any concerted practice or category of concerted practices,

which contributes to improving the production or distribution of goods or to promoting technical or economic progress, while allowing consumers a fair share of the resulting benefit, and which does not:

(a) impose on the undertakings concerned restrictions which are not indispensable to the attainment of these objectives;

(b) afford such undertakings the possibility of eliminating competition in respect of a substantial part of the products in question.

The European Commission (“the EC”) has provided guidance (“The EC Guidelines”) in relation to acceptable information exchange.
 The guidelines assess the various characteristics pertaining to the nature of the information exchanged, as well as the circumstances surrounding the exchanges. A number of commentators have also opined on the nature and extent of information exchange in Europe. These will be discussed in detail below.

The EC Guidelines
The EC Guidelines specifically state that the exchange of aggregated information between parties in a horizontal relationship, which is less than a year old, may take place, in circumstance where a minimum of three firms from different industrial or financial groups participate. 
Where parties in a horizontal relationship are able to identify the competitive strategies of their competitors from information at hand, there is an obvious risk to competition. However, where such information is sufficiently aggregated, it is not possible for those parties sharing the information to identify when a competitor cheats on the information supplied. The competitors therefore remain free to compete without fear of direct punishment from the other competitors that also provided information.
 

The benign nature of aggregated information exchange is enhanced when this is managed by independent consultants or third parties, although the utilisation of an independent third party to gather and disseminate information does not guarantee that the exchange of information does not have any anti-competitive effects.  The third party will often be tasked with the job of monitoring markets, collecting and compiling data and conducting studies on the market and major players. Such gathered information is then often published.  
Although market studies are a means of disseminating sensitive and possibly confidential information, competition authorities have difficulties in challenging these activities as illegal for three main reasons: First, no real or actual exchange of information occurs between the competitors, as the third party is completely independent from the market and its participants. Secondly, the information is usually made available to the public through publication and lastly, using specialized individuals to gather information allows cost saving which ultimately increases a company’s business efficiency.
 
A further factor which is agreed upon by numerous academics, relates to the age of the shared information. There should be a minimum time frame from the date of the event to which the information relates, within which specific sensitive information should not be disseminated. This will mitigate competition law concerns, though one must still be cautious when disseminating information. 
Kuhn and Vives
 have commented on the age of the information being exchanged. They distinguish between information communication about planned future events in the market, communication about current market conditions and past conduct of the firm. They identify the age of the information as being crucial in determining the extent to which the information can be used in decision-making in the future.
 

A further factor which has been addressed by commentators relates to whether the shared information is confidential or in the public domain. Kuhn and Vives, who specifically address private versus public communication between firms, submit that information relating to future prices and production plans which are made exclusively between competitors should be prohibited, whilst the distribution of such information to the public may in fact increase efficiency and outweigh the possible anticompetitive effects experienced by consumers.
 Benefits such as customers being able to plan for the future due to the additional market transparency naturally accrue when information is made public. It is, however, difficult to see any reason for private communication about planned future conduct other than the elimination of strategic uncertainty.
  
Nitsche and Hinten Reed
 state that as effective collusion requires coordination and monitoring, it is in fact necessary to obtain both current and future information in order to effectively supervise the conduct of the colluding parties.

Another market structure factor which Capobianco
  submits ought to be considered relates to the type of product to which the exchanged information pertains. It is asserted that the exchange of information between competitors in homogeneous product markets should be distinguished from information exchange in a market with differentiated products, as price coordination in relation to a homogeneous product is easier than for a multitude of different goods. This is due to the fact that despite a competitor having access to detailed and competitively sensitive information belonging to a firm in the same differentiated product market, such information may not be useful in predicting the firm’s behaviour.

For example, EC Guidelines allude to the fact that when the exchanged information relates to a substantial proportion of a firm’s costs, such exchange will allow for competitors of the firm to align conduct, which will have an anti-competitive effect. 

As a general rule of thumb, the EC Guidelines advise that generally, where an exchange of information could negatively impact on competition between parties in a horizontal relationship, such information ought not to be exchanged. This is a particularly broad parameter and requires the parties to carefully assess the effect on competition which may result from any information sharing conduct.

Furthermore, the EC Guidelines stipulate that information which is quantitative in nature, such as pricing and costing information, ought not to be exchanged, whereas it is generally not of concern when qualitative information is shared. The guidelines even go so far as to state that the sharing of opinions and experiences is not generally problematic, yet informal conversations can be sufficient to bring an exchange of information within the realms of a concerted practice – it is the content thereof that must be examined.

Commentary
Overgaard and Møllgaard set out a number of questions which they feel ought to be considered when assessing an exchange of information, some of which incorporate the factors discussed above. The questions include: is the information sharing necessary for the correct functioning of certain industries; is the information in fact kept proprietary by existing firms, or does it flow from the public; at what stage do the different parties gain access to the information exchanged and can the information exchanged subsequently be retracted or revised; absent formal exchange, who has access to which pieces of information; if the information exchanged relates to future intentions, does it commit the disseminating firm to potential buyers and lastly, how readily available is the information?

The questions raised by Overgaard and Møllgaard suggest that the availability of information is an important factor which needs to be considered in order to understand the likely intensity of competition in actual markets.  Further commentary has been made by Nitsche and Hinten-Reed in relation to the relevant characteristics of information exchange, much of which is in accordance with the issues raised above. These commentators identified the following questions pertaining to the exchanged information: what does the information relate to (e.g. prices, sales, cost, demand); is the information firm-, transaction- or  industry-specific; the age of the information; whether the information shared was aggregated or individualised; whether the information was made available in the public domain or in private between competitors alone.

From the above discussion it is evident that a number of leading commentators agree that not all information exchange is anti-competitive and that competition authorities should carefully consider the actual shared information before pronouncing on the anti-competitive impact of information exchange.  

Each case will of course need to be looked at on an individual basis, particularly with regard to the specific relevant market, but what appears to be crucial and seemingly overrides many of the above factors, is an analysis of the true intention of the parties sharing the information.  It is therefore necessary to understand why the information is being shared and what the incentive (if any) is to do so. Once the underlying reason for the information exchange is considered and understood, it will swiftly become apparent whether or not the impact is anti-competitive and whether or not collusion is in existence. 
In terms of the European Commission’s approach to assessing information exchanges between competitors, there seems to be a two stage test which is utilised.  First, the existence of any anti-competitive effect turns on a multitude of interrelated factors such as the structure of the relevant market, the nature and detail of the information exchanged and the design of the mechanism used for the exchange, which is crucial to the analysis. Secondly, should anti-competitive effects exist, the actual effects must then be considered and weighed up to assess whether any negative effect can be offset against pro-competitive effects, as the sharing of information may facilitate the competitive process and the efficiencies may outweigh any restrictive effect on competition.  If this can be answered in the affirmative, it is conceivable that certain information, which may appear to be anti-competitive in nature, can be legally shared, as the effect of sharing such information is substantially positive.  The impact and effect on the consumer and competing/emerging firms must, however, remain of the utmost importance when performing such an assessment.

In relation to such a balancing process, Kuhn and Vives suggest that increased information exchange can have significant coordinating or collusive potential which will benefit the firm but at the expense of potential buyers.  The balance between the two contrary effects simply depends of the details of the market under scrutiny, as well as how and why the information is being communicated.

So what exactly can the possible efficiencies be that may justify potentially anti-competitive information sharing? It may be that the information may be valuable for customers in terms of planning and may serve as a commitment device relative to customers (e.g. guaranteeing a maximal price.
 Furthermore, the information exchange between firms may relate to market data which could facilitate efficiency savings that can be passed on to the consumer. 

Furthermore, Nitsche and Hinten-Reed list certain features of information exchanges as being pro-competitive because such conduct: improves investment decisions and organisational learning; leads to output adjustments and research costs; and the efficient allocation of goods. Such sharing therefore assists in selecting the most efficient firms.

Case Law

The nature and age of the exchanged information were examined in the matter of Wirtschaftsvereinigung Stahl
, where the Court of First Instance held that ‘exchange agreements are not generally prohibited automatically but only if they have certain characteristics relating, in particular, to the sensitive and accurate nature of recent data exchanged at short intervals’

In the matter of Ahlstrom Osakeyhtio and others v Commission of the European Communities
 (“Wood Pulp II”), the Fifth Chamber of the European Court of Justice (“ECJ”) had to pronounce on whether the system of quarterly price announcements by a substantial number of producers of bleached sulphate wood pulp amounted to a contravention of Article 81 of the Treaty, and/or whether any unlawful concertation had taken place between the producers in relation to future prices. 

The EC Commission initially found that 43 producers from various continents around the world had engaged in concertation on announced and transaction prices through price announcements to users and accordingly imposed fines ranging from ECU 50 000,00 to ECU 500 000,00 upon them.

A number of producers took this decision on appeal to the ECJ, which analysed a number of factors in relation to the alleged conduct. Firstly, the ECJ stated that ‘each economic operator must determine independently the policy which he intends to adopt….’
 The Court however ruled that the communications to users ‘constitute in themselves market behaviour which does not lessen each undertaking’s uncertainty as to the future attitude of its competitors. At the time when each undertaking engages in such behaviour, it cannot be sure of the future conduct of others.’
 It therefore found that the system itself, of announcing prices on a quarterly basis, did not amount to an infringement of Article 81.

The producers in this matter argued that the announcement system was also a commercial requirement in the relevant market, and the experts employed by the ECJ agreed on this point. The experts opined that as pulp accounted for up to three-quarters of the customers’ input costs, the purchasers desired to ascertain their future costing as soon as possible, in order to minimise commercial risks. 

Furthermore, the specific industry involved long-term relationships between producers and their customers due to the fact that the market was cyclical in nature and the method of manufacture was very specific to the particular pulp type required by the customers. This tied in with another factor which was looked at, which was the high degree of transparency which was inherent in the market and the ease and speed with which information flowed as a result of these close relationships and networks between producers and purchasers, which were limited in number due to specifics mentioned above relating to pulp types.
 Lastly, the similarity in the dates of the price announcements was also attributed to the market transparency which existed.

A further important factor which has been considered in Europe is the structure of the market in relation to the concentration thereof. In the UK Agricultural Tractor Registration Exchange case,
 the Commission prohibited the exchange of information in a market where four firms had combined market shares of almost 80%:
The Exchange restricts competition because it creates a degree of market transparency between the suppliers in a highly concentrated market which is likely to destroy what hidden competition there remains between the suppliers… . Uncertainty and secrecy between suppliers are vital elements of competition in this kind of market… . The high market transparency … takes the surprise element out of a competitor’s action thus resulting in a shorter space of time for reactions with the effect that temporary advantages are greatly reduced.

The Commission based its decision in this case on the fact that the market was highly concentrated; the information exchanged related to specific retail sales figures and precise market shares, which are in themselves confidential; the exchange was particularly detailed and the participants met regularly within an industry association which provided them with a forum for collusion.
CANADA

The Canadian Bureau of Competition released a set of draft guidelines (“the Canadian Guidelines”) in March this year, which relate to competitor collaboration. These guidelines are extremely comprehensive and self-explanatory.  It is therefore useful to refer to them extensively below.

The Preface to the Canadian Guidelines state that “they are intended to assist firms in assessing the likelihood that competitor collaboration will raise concerns under the criminal or civil provisions of the [Canadian Competition] Act”.

These guidelines, in their current form, state that:

collaborations can involve a considerable degree of information exchange between competitors. Similarly, trade associations may gather information from industry participants to further the objectives of the association, perform benchmarking exercises or otherwise benefit members.

Interestingly, the Canadian guidelines go on to say that:

for the most part, such exchanges do not raise concerns under the [Canadian Competition] Act
 (“the Canadian Act”) because competitors generally avoid sharing information that is competitively sensitive, in order to preserve their competitive advantage.

However, the Canadian Guidelines do acknowledge that in certain instances, agreements which involve unilateral disclosure of information between parties in a horizontal relationship “can impair competition by reducing uncertainties regarding competitors’ strategies and diminishing each firm’s commercial independence”.

It is notable that the Canadian Competition Authorities are of the opinion that where conduct exists that assists competitors to monitor one another’s behaviour and pricing movements, in the same manner as an agreement would, this may be sufficient to establish the existence of anti-competitive conduct. The structure and methodology of sharing information between competitors must therefore be carefully analysed in order to assess whether they would amount to a contravention of the Canadian Act. The Canadian Competition Bureau has set out a series of factors which will be used to perform such an assessment of instances of information exchange between competitors.  It is these factors which we will be focussing on, in order to analyse firstly, how they compare to other jurisdictions and secondly, whether such factors are suitable for use by the South African Competition Authorities.

The nature of the information exchanged
The Canadian Guidelines elaborate on this factor by describing it as “whether the information is competitively sensitive”
, and stipulate the following:

[a]n agreement to disclose or exchange information that is important to competitive rivalry between the parties can result in a substantial lessening or prevention of competition. For example, exchanging pricing information, costs, trading terms, strategic plans, marketing strategies or other significant competitive variables….

Where competitors agree to share competitively sensitive information, it can become easier for these firms to act in concert, thereby reducing or even eliminating competitive rivalry.

In general, the [Canadian] Bureau does not consider publicly available information to be competitively sensitive. However, the Bureau may be concerned with an agreement between competitors to publicly disclose competitively sensitive information. For example, an agreement to publicly disclose future pricing information can still raise competition concerns, where it is likely to have the effect of substantially lessening competition and where such disclosure is not in furtherance of some legitimate objective.

Timing of the information exchange
This factor relates to whether the information relates to current or future activities, or merely historical. Again, the Canadian Guidelines provide specific context as the ‘age’ of the information and when such information exchanges might be acceptable:

[t]he exchange of information relating to current or future activities is more likely to affect competition adversely and, therefore, raises greater concerns than the exchange of information relating to historical activities. For example, disclosure of information relating to future pricing, future marketing activities or the disclosure of other competitively sensitive information is more likely to raise concerns than disclosure of information regarding activities that took place in the past, such as historical costs or sales. However, it should be noted that an agreement to disclose historical information could raise concerns where such information provides a meaningful indication of future pricing or other competitively significant factors.

Market Power

Whether the parties participating in the information exchange have market power or will likely have market power is also a significant factor which will be taken into account by the Canadian Competition Authorities. As the guidelines recognise, where an agreement is likely to create, maintain or enhance the ability to exercise market power by one of the parties, the agreement is seen to be likely to substantially lessen or prevent competition in a relevant market. As a result, the Canadian Competition Authorities have gone as far as stating that they:

will not challenge an agreement to share information unless the parties to the agreement have or are likely to have market power or the relevant market is concentrated, such that firms are able to engage in a coordinated exercise of market power

Furthermore, where competitors collectively exercise market power, agreements to share information between them have the potential to be anticompetitive in the market.   Naturally, as the concentration in the market increases, the greater is the probability that the exchange of competitively sensitive information between the competitors will reduce uncertainty and result in a substantial lessening of competition.

Method of information collection and exchange

Whether the information is shared directly between competitors or aggregated by a third party, such as an industry association, is also taken into consideration in terms of the Canadian Guidelines. Information which is exchanged directly between parties in a horizontal relationship is more likely to be problematic, from a competition law perspective, than information that is supplied to or collected by an independent third party.

The Canadian Guidelines also stipulate that where disseminated information is aggregated in order to avoid the disclosure of firm-specific information, such disclosure is less likely to raise competition concerns than information which can be directly traced back to a specific competitor.

In relation to the collection of information, the Canadian Competition Bureau will, in terms of the guidelines, consider the “safeguards established through the organization and governance of the collaboration that are directed at preventing or minimizing the disclosure of competitively sensitive information”.
 An example of such a safeguard which is included in the Canadian Guidelines is where competitors who exchange information, limit such disclosure to non-sales and –marketing employees,

Efficiency justifications

The Canadian Guidelines also deal with whether any efficiencies generated through the sharing of information between competitors outweigh the anti-competitive effects thereof. The guidelines specifically state that there are various types of efficiency which may come to fruition from such information exchanges, for instance the:

reductions in fixed and variable costs owing to rationalization of distribution, sales and advertising functions; improved utilization of distribution and warehousing; increased specialization in distribution, sales and marketing functions; more intensive use of a network infrastructure; and improvements to product quality.
In terms of Canadian competition law, the Canadian Bureau will analyse the efficiency gains which can be demonstrated by the parties to an agreement  and assess whether these are greater than or offset the anti-competitive effects that are likely to result from such an agreement.
UNITED STATES
In the United States, the relevant legislation is the Sherman Act of 1890
, in particular section 1, which states that 

‘Every contract, combination…… or conspiracy, in restraint of trade or commerce …… is declared to be illegal…..’
This wording is extremely broad, but its meaning has been interpreted by the courts.  They have concluded that to be illegal, the restraint must be “unreasonable”, and have divided such restraints into two categories; naked restraints which are per se illegal, and ancillary restraints which are subject to a “rule of reason” test.  Restraints found to be so inherently anticompetitive as to be illegal per se
 include price fixing, bid rigging, agreements that restrict production or output and market allocation.  Such agreements that always, or almost always, tend to raise price or reduce output are per se illegal.  Parties who enter into such arrangements are prosecuted and if found guilty can face a fine of $100 000 000 (if a corporation) or $1000 000 if any other person, or imprisonment of up to ten years, or both.  

Commentary

In this context, the exchange of information amongst competitors is risky.  There is a concern that it will facilitate or in itself amount to collusion.  However, there can also be pro-competitive benefits. According to Hovenkamp
 good market information facilitates efficient investment.  Systematic, industrywide information production undertaken by trade associations could well be unexceptionable, and even if the information relates to price and output it can assist in individual firm planning without leading to collusion.  As Hovenkamp points out
, 
firms respond to uncertainty by being less aggressive. If the manufacturer has no idea about future demand for its product, it will hedge its bets, which in this case means building a smaller plant or making fewer purchases of inputs.  By contrast, good market information reduces uncertainty and gives sellers more confidence about their investment and, accordingly, more incentive to invest.  
and

Generalised pricing, output and inventory data can be useful in guiding firms to make intelligent decisions about how much to invest in plant and equipment, how much to plan on producing the following year, and the like. 

Information exchange can also make the investment more accurate, because the level of demand can be assessed more accurately. Hovenkamp points out that information provision involving intermediaries and customers as well as sellers, such as computerised airline ticket reservation systems, often allows the market to work more efficiently.  The immediate availability of price and scheduling information can reduce search costs and keep price disparities and unpredictability to a minimum.  In this regard, it is considered important that the consumers as well as the producers have this information. It is also preferable that the information be disseminated and collected marketwide by an entity that is not a market participant.  Collection and dissemination of information by market participants themselves will generally be considered as an ancillary restraint, but will be more acceptable if it is circulated to customers as well as the market participants.   However, information gathering could still be problematic where the market is concentrated.  Ad hoc exchanges of price information between competitors would generally be considered as a naked restraint. 
As cartels function by reducing output and raising price, information sharing in relation to these aspects is treated with caution.  It could be that a price increase is publicly announced by some market participants so that the other participants will follow.
  It could also be that competitors issue production forecasts which are in fact treated as quotas.
 Conversely, the sharing of information that does not relate to these aspects should not be problematic, although it could be that sharing customer information is a method of customer allocation. 

It is preferable for the information to be supplied in an aggregated form so that market participants cannot identify individual information other than their own. This again is a theme which is in line with other recognised jurisdictions globally, for the reasons set out above in relation to these characteristics. 
Guidelines

In April 2000 the Federal Trade Commission (“FTC”) and the U.S. Department of Justice (“DOJ”) and collectively (“the Agencies”) issued Antitrust Guidelines for Collaborations amongst Competitors.  Whilst these focus on agreements that are “collaborations” and highlight interactions akin to joint ventures, some useful pointers can be observed.
· It is accepted that information sharing amongst competitors may be pro-competitive and indeed may be necessary to achieve the pro-competitive benefits, e.g. sharing technology, know-how or other intellectual property in the context of an R&D collaboration. However, the sharing of information relating to price, output, costs, or strategic planning is considered more likely to raise competitive concern.
· It is considered less problematic to share historical information than information on current operating and future business plans.
· The sharing of individual company data is more likely to raise concern than the sharing of aggregated data that does not permit recipients to identify individual firm data. 
· The concern relating to high market shares of the firms sharing the information is also noted in the USA as being significant.  The Agencies do not under normal circumstances challenge a competitor collaboration when the market shares for the collaboration and its participants collectively account for no more than 20% of each relevant market.

In the context of the health care marketplace, the Agencies have issued a statement regarding exchanges of price and cost information.  They note that surveys of prices for health care services and of salaries or other personnel benefits can enable service providers to price their services more competitively, and to offer appropriate salaries to attract highly qualified personnel.  It can also benefit consumers who can make more informed decisions when buying health care services.  To help protect against the risk of collusion, they have identified an antitrust “safety zone” where they will not challenge information sharing arrangements which meet the following conditions:
(1)  the survey [of prices or salaries] is managed by a third party (e.g. a purchaser, government agency, health care consultant, academic institution, or trade association);
(2)  the information provided by survey participants is based on data more than three months old; and

(3) there are at least five providers reporting data upon which each disseminated statistic is based, no individual provider’s data represents more than 25 % on a weighted basis of that statistic, and any information disseminated is sufficiently aggregated that it would not allow recipients to identify the prices charged or compensation paid by any particular provider.

Where information exchanges fall outside the safety zone, then the Agencies will in all likelihood find them anticompetitive where the exchange relates to future prices for services or future employee compensation. Where the exchange of price or cost information results in an agreement as to prices for services or wages for employee, that agreement will be considered per se unlawful.
In its FTC Guide to the Antitrust Laws, it is made clear that firms may collect information on competitors from public sources such as trade journals, securities filings and press releases however, firms should be very wary of publicly sharing information about future plans, as they could alter competitors’ decisions and raise antitrust concerns. It does however appear that firms can submit historical data to a trade association, where that information is disseminated to members of that association on an aggregated basis only.
Case Law

Whether or not the particular information exchange is problematic depends on the facts, and can still be contentious.  

For example, in the case of American Column & Lumber Co. v. United States,
 a number of hardwood manufacturers belonging to a trade association participated in an “open competition plan” in terms of which they exchanged reports of sales, prices, production and practices.  They held meetings to promote “co-operative competition” rather than cutthroat competition, and keep prices at stable levels, but they did not admit to agreeing on prices or production.  The majority of the Supreme Court judges concluded that this plan was an elaborate form of price fixing, but Justice Brandeis and Justice Holmes dissented.  Justice Brandeis saw no evidence of any serious attempt to limit production, and found that there was simply a reporting of “market facts”.

In Maple Flooring Manufacturers’ Assn v. United States,
 the members of an association of hardwood flooring manufacturers were challenged in relation to their information exchange.  Whilst it was accepted that many of the activities of the association were beneficial, there were concerns about, inter alia, sharing of information regarding: the average cost to the members of types of flooring board; the production and dissemination of a book of freight rates; the gathering of statistics regarding quantity and kind of flooring sold and prices received, and the amount of stock on hand, which was summarised and disseminated to members without revealing the specific identity of the members whose information was provided.  The Court rejected the argument that these practices were problematic, and distinguished types of information that were significant threats to competition from those that might achieve desirable price stability or greater market efficiency.

SOUTH AFRICA 

The question of information exchange in South Africa arises in particular in relation to section 4(1)(b) of the Competition Act, 1998.
 This section provides that:

4.
Restrictive horizontal practices prohibited

(1)
An agreement between, or concerted practice by firms, or a decision by an association of firms, is prohibited if it is between parties in a horizontal relationship and if –



(b)
it involves any of the following restrictive horizontal practices:

(i)
directly or indirectly fixing a purchase or selling price or any other trading conditions;

(ii)
dividing markets by allocating customers, suppliers, territories, or specific types of goods or services;  or




(iii)
collusive tendering.

There is a concern that information exchange facilitates collusion in contravention of section 4(1)(b).  Although the Commission has investigated numerous cases of alleged cartel activity in recent times and numerous fines have been paid, these have been paid as part of consent orders/settlement agreements with the alleged wrongdoers.  Only recently has the Tribunal heard the case against one of the alleged cartelists, Pioneer Foods (Proprietary) Limited (“Pioneer”), and that case is yet to be finalised.  As such, there is virtually no South African case law in existence to give guidance to firms and competition law practitioners as to the legality or otherwise of certain types of information exchanges.

Commentary

Although guidelines have been issued in the other jurisdictions discussed in this paper, that is not the case in South Africa.    The Commission has mentioned the topic briefly in its newsletters.
Thus in the context of business to business e-commerce (B2B) i.e. paid transactions of goods and services between businesses over the internet, the Commission has produced an article
 discussing the pros and cons of such transactions from a competition law perspective.  In that article, the following factors were noted: 

· Whether the B2B is owned by the participants or is independently owned.  Participants that hold equity in the exchange may have greater access to information 
· Collusive behaviour is more likely to occur in more concentrated markets with fewer players.  Market shares, barriers to entry, and combined market shares of participants should be taken into account
· The nature and extent of information sharing – price information, capacity, sales of competitors and quantities purchased etc. 
· Whether information shared on the B2B is also available from other sources.
It is also interesting that the issue of information sharing was raised in the context of B2B.  In today’s times, the e-market place has become an efficient portal for information exchange and has given Competition authorities a new dilemma.  Information can be shared easily through so many electronic devices that collusion within the overall e-market place has become a great deal easier and more difficult to manage.

Cases

The few decisions which are available in South Africa are generally consent orders pursuant to settlement negotiations with the Commission.  For example, in the case of The Competition Commission and the South African Orthotic and Prosthetic Association (SAOPA),
 the Competition Tribunal (“the Tribunal”) confirmed the consent agreement entered into between SAOPA and the Commission. It is apparent from the consent agreement that the offending behaviour related to the publication by SAOPA of recommended tariffs for orthotic and prosthetic products and services, which were subsequently utilised by SAOPA members when determining their fees. SAOPA discontinued the publishing of this tariff in December 2003 when it was advised that such conduct may be unlawful. 
The Commission ultimately found that the publication of recommended tariffs constituted indirect price fixing.  In its explanation of its conduct, SAOPA indicated that certain medical aid schemes refused to reimburse SAOPA members for their fees unless they complied with the tariff rates, due to the fact that the medical aid schemes refunded patients directly, whereafter it was difficult to recover the fees from the patients, particularly as many of the patients were unemployed.  The tariff therefore enabled SAOPA to ‘facilitate the expeditious settlement of complaints from patients and create an accountable institution through which instances of malpractice could be dealt with.’

The Commission accepted that reference prices were necessary to facilitate complex negotiations between medical schemes and medical service providers and to enable consumers to have access to objective information regarding the likely cost of services.  In addition, it was submitted by SAOPA that the price references were intended to be merely a guideline.  It was therefore agreed that an independent third party could from time to time obtain fee and cost related information from SAOPA members and make submissions regarding appropriate charges to the applicable government body.

This seems to follow international consensus, in that the specific setting of prices is viewed as highly problematic.  However, as has been discussed above, there is acceptance of the possible pro-competitive benefits of certain information sharing, as well as the lessened risk to competition where an independent body is responsible for gathering the information.  
The above case is very similar to that involving the Pretoria Attorneys Association,
 where the association distributed guidelines of fees to members, and members had an understanding that the guideline fee was the amount that should be charged for the stipulated services. This distribution of pricing guidelines was found to amount to unlawful price fixing, notwithstanding the attorneys’ argument that the purpose of the guidelines was to prevent over-charging and was therefore beneficial to consumers.

The “Dairy Investigation” 
 

During February 2005, a complaint was initiated against several milk processors in relation to alleged prohibited practices in the dairy industry.  Around 13 March 2006, a further complaint was initiated against one of the smaller market participants, Lancewood Cheese (Pty) Ltd (“Lancewood”) and others, for alleged prohibited practices in contravention of section 4 of the SA Competition Act. This ground of complaint against Lancewood centred on the fact that Lancewood was in a horizontal relationship in the relevant market and that it directly or indirectly fixed the procurement prices of milk by means of information exchange.

Earlier this year the Commission concluded a consent agreement with Lancewood.  In the Consent Agreement attached to the order,
 examples of price information exchange are recorded. 
Specifically in relation to Lancewood, the following facts are stated: in May 2004 an email was circulated between various firms, including Lancewood, containing an annexure with tables setting out the different factors used by milk processors in determining milk procurement prices, such as volume, percentages of protein and the like, transport distances and bacteria count, with the different prices paid in relation to these factors included in the tables.
Furthermore, on one occasion, Lancewood requested and received aggregated pricing information from an independent third party pertaining to the Eastern Cape, where Lancewood did not operate.  Lancewood also received information on pricing of milk from competitors and interacted with competitors ‘where such interaction would not be expected’.
   
In light of the factual findings, it was therefore agreed that Lancewood had engaged in the practices that directly or indirectly fixed procurement prices of raw milk or other trading conditions.

The factual information pertaining to this case is rather sketchy and it is difficult to draw firm conclusions from this decision however, it would seem that the Commission’s approach is largely in line with that of its overseas counterparts. Pricing information, past, current and future, was exchanged, at management level.  One anomaly however, is that it is difficult to see how the obtaining of aggregated pricing information pertaining to an area in which Lancewood did not operate, can be considered to be per se prohibited.   It is possible that the Commission had investigated the intention and underlying reasons for such exchange, and had found that to be problematic.  
The “Bread Investigation”

Pursuant to complaints from bread distributors in the Western Cape, in December 2006 the Commission initiated a complaint into alleged price fixing amongst the bread producers.  Shortly after the investigation commenced, one of the bread producers, Premier Foods Limited, applied for and obtained leniency.  After a comprehensive internal investigation, Tiger Brands concluded a Consent Order Agreement with the Commission, which was confirmed in a Tribunal Order on 28 November 2007.  The agreement includes a number of instances of information sharing. During December 2006 representatives of the bread producers held meetings in the Western Cape, at which Tiger Brands shared information with its competitors regarding its price increases (including timing); its decision to reduce the commission to distributors and the level of that commission.  Tiger Brands confirmed that it had periodically attended meetings with its competitors at which bread prices, flour and maize prices, and bakery closures were discussed; and that it had from time to time held discussions regarding inter alia customers and suppliers in the bread and milling industries.

This information sharing appears to fall clearly within the net of information sharing which is considered illegal in all the jurisdictions analysed in this paper.  However, it must be noted that the other member of the alleged cartel, Pioneer, did not reach a settlement but decided to defend the case before the Tribunal.  It is to be hoped that the decision will give some much-needed guidance to practitioners and market participants alike as to when information sharing is anticompetitive.
The Need for Guidelines
It is apparent that settlements with the Commission seem to be focusing on explicit, direct pricing information exchange, and have involved a leniency applicant bringing forward evidence of that conduct. It has therefore not been necessary as yet for the Commission to analyse the evidence closely to determine whether information shared amounted to collusion or not.

It would therefore be useful if the Commission could issue guidelines on this topic, as a number of overseas competition agencies have done, in order to reduce uncertainty in many industries, and possibly even prompt further leniency applications.  In the absence of clear guidance, we would suggest that the following broad principles are or should be applicable:

· As a point of departure, the exchange of price information amongst competitors should be avoided.
· The more concentrated the market, the more wary market participants should be about exchanging information.  However, many industries in South Africa are highly concentrated, and we do not consider that the competition authorities should condemn all information exchange on this basis.  All instances should be examined on their own facts.

· Information shared amongst competitors on an aggregated basis is unlikely to be problematic, as it has a limited coordinating effect, whilst it may well have efficiency benefits.

· It is preferable to have an independent third party gather and disseminate the information.  

· Information that is made available to both buyers and sellers in a marketplace should be less problematic than information shared only amongst sellers.

· Parties should not share current or future information, and the historical information should preferably be older than three months.   

CONCLUSION
Competition authorities in South Africa and throughout the world place emphasis on the type of information that is shared, the intention behind the information sharing and the parties involved in sharing the information. It is therefore crucial to correctly identify which shared information will have anti-competitive outcomes. There are a number of tests applied in the jurisdictions discussed above. These tests appear to encapsulate whether or not sharing of information is anti-competitive.   

The mere fact that two competitors share information with each other does not automatically make the act of sharing anti-competitive.  Sight should not be lost of the fact that certain information exchanges may have pro-competitive benefits that outweigh the anti-competitive effects and therefore do not contravene competition rules and regulations.

The effect of the information exchange as well as the intention behind it is pivotal, and these factors, along with a variety of other considerations must be analysed before reaching a decision regarding the anti-competitive nature of the information being shared.  Information exchange between competitors in a horizontal relationship, by its very nature is problematic, but this does not mean that a blanket prohibition is the answer.  Each instance of information exchange must therefore be considered individually and a variety of factors must be considered.
It is crucial for competition authorities to consider the rationale behind the information exchange and the intention of the parties participating in the information exchange.  Each instance will need to be considered in light of the industry and market as a whole and taking into account the particular facts.  It is not the intention of competition policy to outlaw information exchange per se, but rather to ensure that the information exchanged does not give rise to anti-competitive outcomes.
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