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                                                     DAY 1
                                                       BANKING ENQUIRY

________________________________________________________________________                              



MR JALI:  Morning ladies and gentlemen, this is an enquiry concerned in terms of the Competition Act, to look into the issue of bank charges.  Maybe for purposes of the record, let me firstly introduce the rest of the panel.  I have got on my extreme left Oupa Bodibe, who is a panel member, Rob Petersen, also a panel member, Hixonia Nyasulu, also a panel member and  I am Thabani Jali, the chairman of the enquiry.  Coming to the terms of reference the subject matter of the enquiry, I will just read them so that for the record they are clearly set out.  

The subject matter of the enquiry will be:

(a) The level and structure of the charges made by the banks, as well as by other providers of payment services, including:

(1) The relationship between cost of providing retail banking and/or payment services and the charges for such services;

(2) The process by which charges are set;  and

(3) The level and scope of existing and potential competition in this regard.

The feasibility of improving access by non-banks and would-be banks to the national payment system infrastructure, so that they can compete more effectively in providing payment services to consumers;  (3) and any other aspects relating to the payment system or the abovementioned charges which could be regarded as anti-competitive.  

That is what is set out as particular what the enquiry is supposed to look into.  The enquiry manager set out the guidelines for the provision of making submissions to the commission and also guidelines have been set up for purposes of these hearings.  I would be asking him at a later stage to come and tell us how far he is with regard to the various submissions which have been made.  The programme for today will be, we will have the enquiry manager, thereafter we will have Doctor Penny Hawkins, who was part of the feasibility team which looked into the issue of bank charges and the national payment system and that of National Treasury and the Reserve Bank, if I am not mistaken.

So she will be the first person to do a presentation before this enquiry.  The programme of action for the rest of the month is set out, it has also been put up on the website.  Just for purposes of proceeding with today's hearings, I will call upon Mr Frank, the enquiry manager, just to briefly tell us what is the position with regard to the various submissions which should have been submitted.

MR FRANK:  Thank you, Mr Chairman.  I prepared a brief report and it lists the submissions that have been received, Mr Chairman, they have not been recorded in any particular order of preference, I will just read out what has been received.  I have separated them into certain categories, being banks, card associations, the retail sector, a category that I call the non-banks, consumer and civil society, over-searing authorities and other submissions.  So it is regarding the banks, I have received submissions from Nedbank Limited, ABSA Bank, Standard Bank, First Rand Bank, Mercantile Bank, Capitec Bank and Ithala Bank.  

Regarding the card associations, which I have called the Card Association, I have received submissions from Visa, American Express and Mastercard.  In respect of the retail sector I have received submissions from Shoprite/Checkers, Pick 'n Pay, South African Retail Payment Issues Forum.  Regarding the non-banks, I have received submissions from the Rural Housing Fund, Micro Finance South Africa, Fundumo, Net One, ATM Solutions and Wizard.  Consumer and Civil Society Groups, South African National Consumer Union, Benchmark Foundation and the Financial Sector Campaign Coalition.  

From over-searing associations, I have received from the Ombudsman, from The Banking Association, the National Credit Regulator and the Payment Association of South Africa.  As regards the last submission I have also received one from Escom.  From the general public the enquiry has received 205 submissions, Mr Chairman and members of the panel.  

MR JALI:  Will those then be the submissions, Mr Frank?

MR FRANK:  Those are the submissions.  There is one point though, Mr Chairman and panel members, which I would like to bring to the attention and that is that the guidelines clearly provide that submissions must be provided by 27th October, but certain stakeholders and people that were wanting to make submissions had extreme difficulty on Friday, due to traffic congestions, due to certain protests that were taking place, to deliver them on Friday.  So all these were delivered by Monday.  So as enquiry manager, Mr Chairman and members of the panel, I am asking that the panel accepts such late filings and consider all those submissions as having been received timeously in terms of before 27th October or having been duly complied with the guidelines.

To conclude, Mr Chairman and members of the panel, that is all the formalities regarding the written submissions.  I therefore submit that the panel is now in a position to receive oral submissions.  Thank you, Mr Chairman.

MR JALI:  Thank you, Mr Frank.  With regard to the issue of the late submissions, I think speaking on behalf of the rest of the panel members, the late submissions will be condoned, I think there is just course for the late submission, it was fairly difficult on Friday to travel around Johannesburg.  So those will be condoned and accordingly all of them will be accepted as submissions and they will accordingly be put on the website in due course, Mr Frank, yes.

MR FRANK:  Thank you.

MR JALI:  Thank you.  Before we proceed to call the first submission from Dr Penny Hawkins, I would just like to place on record that we will not be asking people to take an oath, but we will just ask whoever was going to be making submission to give us a declaration or unless he wishes to give us an oath that he will be telling us the truth.  Dr Penny Hawkins?  Maybe before Dr Hawkins take the stand, just to briefly tell the rest of the members of the public, she will be giving us background as to how we ended up here and then basically explain how the systems works, so that it would be easier for everybody to understand, as the enquiry progresses.  

Just one housekeeping matter, please if people could switch off their cellphones.  It is just that they interfere, when they ring they interfere with the recording.  So if we could just switch them off between now and tea-time.  And what we will do, we will sit for an hour and then take a comfort break and then round about 11:00 or so and then carry on until lunch time and then also after lunch.  So those are just briefly the programme for the day.  We will have Dr Hawkins in the morning and then after lunch we will have the banking ombudsman.  You are on the floor.

DR HAWKINS:  Thank you, Chair.  Chair, we do have a copy of the presentation, maybe submit that to the panel.  As far as I understand the proceedings of our hearings will be available as well on the website.  So all the members of the public would be able to obtain them as well, is that correct?

MR JALI:  It is fine.  It is up to you, Dr Hawkins, if you want to stand you can stand, if you prefer to sit you can sit.

DR HAWKINS:  Thank you.  If you do not mind, Chair, I would prefer to stand.

MR JALI:  Prefer to stand?  Okay.

DR HAWKINS:  Chair, if you will just bear with me, I am just obtaining the presentation.  

MR JALI:  Okay.  It is not fairly clear, maybe we should turn off the lights, is there anybody who has got any problems with that?

DR HAWKINS:  Mr Chairman, the first session really contains an overview of the bank background to the South African Banking landscape.  And the overview really provides something of an introduction as to how the landscape currently looks.  The agenda for the first session really focuses initially on the importance of competition in banking.  Then we undertake an overview of the South African Banking industry.  And if  I may stress, Mr Chairperson, what I am doing there is providing a statistical overview of the banking sector, that clearly needs to be tested during the process of the hearings and of course in the enquiry going forward.

I will also highlight some of the findings from the competition in South African Banking report, which is we have come to refer to as the task team report, which is a report that was published in 2004 and chaired by Dr Hans Falkena.  We also will focus on the recommendations of that report and then very briefly touch on the subsequent report, the national payment system and competition in the banking sector, which was the report that was published this year as a process from the Competition Commission itself.  

Mr Chair, if I may make a few points on why competition in banking is important.  First of all we know that competition in any sector is important as a spur to efficiency, innovation, consumer choice and the quality of goods and services and also fair prices.  The banking system, of course, is a very crucial system in the economy.  If I may suggest that gentlemen, there are seats over here if you would like to.  The banking system provides a payment and settlement system, first of all, it provides a mechanism for borrowing and lending, for pooling and allocation of funds and it plays a central role in the economy.  Clearly it is very key.

The impact of weak competition in the banking sector therefore affects firstly the cost of financial intermediation, which is what we associate with banks in the first instance.  Then there may well be distortions in terms of incentives to save and invest, if we do not have a competitive banking system.  In addition allocation of resources might be affected, simply because an inefficient system and an uncompetitive system might be one where risk is either under priced or overpriced and as a consequence of that we would have a misallocation of resources.  

And then finally the ability of an uncompetitive banking system to earn very wide margins between borrowing and lending may leave potentially viable projects under funded.  So of course that would have impact on the rest of the economy.  Without competition a transfer welfare from consumers to producers of goods and services and the shareholders of those firms may take place.  And of course we also know and we certainly have experienced that in our own country very palpably, that differential access to financial services can in fact have very important distributional effects.  

So those communities or areas that is somehow deprived from access to banking services indeed suffer the consequences of those.  Finally one can say that the efficiency of the financial system has both growth and distributional dimensions in the economy.  For all of these reasons, Mr Chair, I would submit that the importance of competition in banking cannot be under-emphasised.  At the same time it is useful to bear in mind that the task team report made it very clear that although no activity associated with enhancing competition should in anyway undermine or threaten the stability of this crucial sector.

At the same time there is no particular reason why one should say that the banking sector should be kept away from the forces of competition or protected from those forces.  Then to provide a very brief overview over the next couple of slides, giving you a sense of some of the data, it is just statistical overview, Mr Chair, regarding the view of the banking system, currently in 2005 and 2006.  Sorry, I am just running ahead of myself there.  Currently we have 17 registered commercial banks, this is down from 44 in the year 2000, also reporting to the bank Registrar of 15 local branches of foreign banks and two mutual banks.  

Of the 17 registered commercial banks the Big Four is clearly the most important in terms of retail banking services to the consumers.  Currently the Big Four banks, sorry, this number relates to the end of 2005, they account for 84% of the industry's assets and together with Investec which then makes up the Big Five, they make up 90% of the industry's assets.  Of course if one has a look at the number of registered commercial banks, over the period of just a little bit more than 10 years on this graph, one can see that prior to 1994 we had round about 30 registered commercial banks.

Post-1994 there was an influx of new entrants, there was also the emergence of new niche banks and as a consequence of that in 2005 we had 44, sorry in 2000, the year 2000 we had 44 registered commercial banks.  Thereafter we see a very rapid falloff in the number of banks, so that now there was 17 registered banks.  The key behind this fall-off in the number of registered banks had to do with what we now refer to as the demise of the A2 banks, which of course included Saambou and Unifer and others and ultimately lead to the incorporation of BOE into the asset base of Nedcor.

So this is really a tail of expansion in the numbers and then a rapid decline as we had demise of the A2 banks.  Also during that period we had a number of banks simply not renewing their registration or license with the Registrar of banks.  During the 1980's, perhaps one needs to just remind oneself that in the 1980's we did have building societies, Mr Chair, I do not know if you recall that, but we had a number of building societies that provided the services really of taking in savings and providing mortgage loans for consumers.  

However in the 1980's legislation allowed for the blowing of lines between building societies and banks and as a consequence of these legislative changes which took place towards the end of the 1980's, by 1994 effectively all of the building societies had either been incorporated into banks or had themselves transformed into banks.  And that meant that by 1994 we had no more building societies.  In its place the legislative environment allowed for mutual banks to be set up and the Mutual Banks Act of 1993 allowed essentially for a very similar structure to be set up, where through mutual ownership one could again establish what was very much similar to a building society.

However, there appears to have been very little uptake at the height, there were four mutual banks, but now we have only two mutual banks, VBS Mutual Bank and GBS Mutual Bank.  Following the deregulation of 1994, which as you know of course took place in several levels and affected the sector in several levels.  First of all there was the deregulation in many ways of the financial sector, there was the liberalisation of the foreign accounts on the balance of payments and so on.  There was an influx of niche in foreign banks, I have already mentioned we had 44 banks at that time.  And then the failure of two small banks, Saambou and Unifer lead to the demise of the smaller banks.

By 2003 there were only 20 registered commercial banks, we now have 17.  Now, Mr Chair, perhaps it is worthwhile noting that one cannot make a simple point about competition in a sector, simply by the numbers of participants.  One can of course have very aggressive competition within a sector where there are only two players and of course one could even have a very, an individual participant in a market that dominates that market, where there are potential threats of entry, also behaving almost as if in a competitive market.  However of course, the numbers may well provide some inkling into what is going on in the structure of that industry.

Then to just very briefly talk a little bit about the competition in the South African Banking Report, which was published in April 2004, as you mentioned it was commissioned by the South African Reserve Bank and the National Treasury and the basic, should we say proposition and conclusion of that report was that the outcomes of concentration in the sector and here we are talking about the banking sector, were that there was potentially very high profitability, particularly in the retail segment.  There was an ability for banks to impose increasingly higher fees and there was an incidence of cost, the disadvantaged, low income consumers and small businesses.

Now those conclusions were made in 2004, I suppose, really I guess the end of 2003 and the basic analysis of the report, of the Falkena Report, really undertook competition analysis under three key areas.  In the first instance it is said that it was important to look at competition in the industry in terms of structure, how does the industry operate and of course it relied on such things as the Herfindal-Hirschman Index and others to make those conclusions.  In addition it is said that it was important to look at contestability of the markets.  Now by contestability one means not only what is the structure of the industry but also do new potential participants have the freedom to enter into that market, should they be attracted by the potential profitability in that market place?

So entry and exit barriers, of course very important in that part of analysis and the threat of entry, as I have said earlier, can of course be a major incentive for banks or other players in any market to behave very carefully, to behave as if very competitive, because they do not want to attract many more entrants.  And then finally effective competition is also important and that is where we emphasise the ability of consumers to make rational choices and to exercise them.  So these three key areas, competition in the industry, contestability of the markets and effective competition from the perspective of consumers, were really the three driving themes in the Task Team Report.

In terms of that first part of the analysis, the structure of the economy, it was useful to have a look at some of the market shares of the key players in the industry.  Now, sorry, it is always these graphs somehow let you down when you have got an audience like this, you have to read from the graph, but perhaps I can just say that this is obviously, percentage on this, this add access, it goes up to 100%.  And what we have tried to do for a period of years here, the first year is 1998 and then it is consecutive 2001, 2002, 2003 and so on, it ends in 2005, is to list the relative shares of the big four players for each of those years.

The white remainder here would refer to all the other registered commercial banks in the sector.  And clearly what one sees here is that the share of the Big Four in a year like 2000, where one has something like 44 commercial registered banks in the system, is substantially low, it is just on 70% in the year 2000.  It gradually increases and by the year 2005 that is just at 84%.  If we were to look at the figures for the Big Five, Investec would pull this line up to 90% in 2005.  Sorry, may I just comment on that just very briefly?  And when we talk about assets here, of course we are talking about the assets of the sector, that would include of course all the deposits taken by the banks.

In terms again of our overview of the structure of the industry, one can look at it an index, such as the Herfindal-Hirschman Index, basically what one does there is simply take the sum of the squares of the market share of each of the banks and looks at the ratio that is been created as a consequence of that.  There is a rule of thumb that says that if this value for any industry in any marketplace exceeds 0.18, on the graph that we have here, then we would say that industry is concentrated.  It is a rule of thumb, Chair, and of course, as you know, we economists know that 80% rules of thumb only work 20% of the time.  So one has to take it with a pinch of salt, but that is generally how people would calculate this.  

Then we might look at some general data on the profitability of the banking industry.  Here we have return on asset data, this comes from the banking supervision department and we have got two sets of bars here, the first, the red bars, relate to return on assets before tax and the green bars relates to the return on assets after tax.  If one runs one's eye across anyone of these two series, one can see that there tends to be actually a fair degree of stability, except for two crucial years here in particular and those are the years 2001, 2002 and to a lesser extent 2003.  

Those years are important for the banking industry in South Africa.  What we see in here is not a cyclical decline in the industry, this has nothing to do with the cycle of the economy.  What instead we see is a consequence of the very weak returns of some of those small banks that later were in fact either taken into sequestration or taken over.  And so the 2001, 2002 and 2003 years reflect those very negative years.  And 2002, which is in fact what one might say, the really negative year in that series of data, is a year when of course also Investec listed on the London Stock Exchange and as a consequence of that really took a knock to its results.

An alternative way of looking at equivalent data might be to look at the return of equity of the banks.  Now here we have data from 1997 to 2005, the source of the data here is the banker and I-NET BRIDGE.  Again we are looking at the top four banks and then the top five banks.  You can see that again there appears to be a general increase in the return on equity during that period.  Mr Chair, I need to alert you and your panellists to the fact that we have been informed by one of the bankers at least, in South Africa, that they are unhappy with the I-NET BRIDGE Data.  And of course, it may well, they have asserted that for instance this 2005 figure is over-inflated by round about 4%.  

The reason we simply have used this data is really to provide the, to first of all make the point that indeed even publicly available data that people often quote, may in fact have some caveats around that and we are hoping indeed that the process will reveal data that the banks themselves consider more accurate in this regard.  We can also of course compare South Africa to other countries.  Now Mr Chairman, I know that you are very sensitive as I am about the dangers of making ad hoc comparisons between one banking sector in one country and that of another.

And of course, we know that clearly there has to be, if one makes a comparison, a really rigorous explanation as to why the comparison is in fact appropriate.  In this data that we have got here we have simply updated the data that was available in the Task Team Report, which itself, I have to say, did not adequately justify its basis of comparison.  What it simply did was said, let us take a handful of countries, some of which are developed and some of which are developing and let us compare South Africa.  Now one can say that may not be an appropriate means of comparison, but it probably does provide you with some kind of yardstick.  Of course, all yardsticks need to be themselves interrogated.

South Africa, according to this updated data, sits somewhere in the middle.  At appears to be achieving better returns on equity than countries such as the United States and United Kingdom, also Thailand, Italy, Poland and Portugal.  But it appears to be achieving less good results than New Zealand, the Czech Republic, even Australia, Brazil and Indonesia.  Of course the data themselves, for each of these countries, no doubt could tell a very interesting story.  It is worthwhile remembering as you look at that data, that South Africa's particularly low performance in 2002 was that year when in fact we had a particularly bad year for our banking sector as a whole.

One thing that banks might say in any country, is that one has to be very careful of comparing return on equity, simply because one also has to look at the risks of relative comparatives.  So for instance it may be that we have higher returns than a country like Poland for example, but it might be that the risks in South Africa are that much higher.  It is always difficult to quantify those entirely, one possible way of doing that would be to look at the non-performing loans as a percentage of loans and again compare South Africa to that same basket of countries.

And what we see quite interestingly is that South Africa's non-performing loans appear to be relatively low and decreasing for the years of comparison, compared to many of the other countries.  So that tells us two things, it tells us that in fact the South African bankers appear to be managing their books very well.  And of course, it also tells us that perhaps one cannot overstate the relative risk of their lending portfolio, relative to other countries.  Mr Chair, in those comparisons and in those data that we have just had a look at, there has been a sense of just providing a very brief overview of the South African banking environment, really at a macro-economic level.

Of course, if one wants to look at competitiveness, it is then important to come down, drill down further into the data and to look at a comparison dealing with the market segments.  And that of course is the area that one often wants to look at in particular when one is talking about the contestability between different segments.  It is no secret, Mr Chair, that in other equivalent studies around the world there has been a suggestion that in fact certain segments are very much more competitive than others.  So for example there might be, within a banking sector, exceptionally high contestability in the corporate environment, but far less contestability as it relates to retail banking or to banking for small businesses.

So we now need to just focus a little bit further down into the market segment analysis and I am going to start perhaps rather provocatively by looking at one of the things that the Task Team raised crucially in its report and that was the incidence of costs of those who have access to banking versus those who do not.  Now these data may well be somehow outdated, they come from the Task Team Report and it could be that some of the numbers have changed slightly.  But I think they are useful and illustrative. 

What we have here is the possibility of an un-banked individual who has no bank account but perhaps wants to send a remittance to somebody, a member of his family that lives in some distance away.  Generally we know that the informal mechanism of transferring cash in that way would be to send it via taxi driver.  The taxi driver typically does charge a fee and that can vary, but at the time we were told that the fee was round about R25.  An alternative would be somebody who did not use a taxi driver but knew that there was a post office in the town of his destination.  And therefore his relative could pick up that remittance simply by going into the post office and cashing in a postal order.  The postal orders at the time were around R17,80.  

An alternative would be somebody who in fact does have a bank account, we could think here of a consumer whose salary is paid in every month, but perhaps who feels somewhat intimidated by the banking environment, who may in fact withdraw money from the bank counter and then walk across the road to the post office and take out a postal order.  This type of individual is paying very dearly for those set of services.  The other alternative would be somebody who also has a bank account but is much more familiar with the banking system, he is able to use an ATM and this person would find that he would be able to conduct the transfer bank to bank, within the bank, that would cost him much less than a postal order and he might be able to, during the course of the month, take two ATM withdrawals.

This individual is in fact well-banked, he is understanding the system and of course is reaping the benefits.  The point of these comparisons is that there is a concern that those who are marginally banked, who do not truly understand the system, may well find that the costs of the system are in fact exceptionally high.  We also know that those who are un-banked pay the consequence of that economically.  Very often they come from economically stultified communities, simply because there is no easy banking facility.

At the time that the Task Team Report was conducted there was also an analysis of the returns on entry-level savings accounts.  This was of course before the days of Mzansi, we have had so many Mzansi accounts since then, Mr Chair, perhaps people thought that Mzansi has always been with us.  But indeed, we see that prior to the Mzansi account the returns on entry-level savings accounts were on the whole negative.  The reason for that was that all of those accounts carried monthly services charges.  So whether you used your banking account extensively or actually on a very low level, you would see that you had to pay the monthly fee and then of course you paid fee for any of the other services that you used.

The exception of course at the time was Capitec, Capitec is an exceptional bank, of course, because it is really a micro lending bank that has been gradually converted into a deposit-taking institution.  And they were able to offer a very high return on the deposits in the bank account, relative to any of the other banks or any of the other products listed here.  Of course we do now have the Mzansi account and the Mzansi account and the key departure of the Mzansi account has been that there are now no longer any monthly fees charged to consumers.

However, we are hopeful that the consumer groups and the banks themselves will reveal further information that would enlighten us as to how useful the Mzansi account has been to entry-level consumers.  As I said, it is useful to look at the profitability of retail banking, focussing on the particular market segments.  This is the data that was published in the Task Team Report in 2004 and it focussed on two banks.  It focussed on ABSA and it focussed on Nedcor.  The reason for that, Mr Chair, is not because there was any particular favouritism, it was simply that at the time ABSA and Nedcor reported separately on the profitability of their retail and their mass market segment. 

And what one could see from that data is that the return on average equity for the year ending 2003 was very much higher in the flexi-bank model in ABSA than in the basic retail model.  And of course the Nedcor example, I have got these data in brackets, simply because of course, as you know, that was the year that Nedcor had to restate their earnings.  But originally when it was published it was that Nedcor earned 26.9% and retail earned 11%.  So even although the data here are much lower than for ABSA, the mass market segment was still almost three times the earnings of that of the retail segment.

When the data were restated, of course the differential was much lower, but in addition the cost-to-income ratio for the retail segment and the flexi-bank segment was interesting in both bank cases, because it appeared that although these exceptional returns were being made on the mass market segment, the cost-to-income ratios in those mass market segments were in fact quite low, relative to the retail arms.  Well of course, we tried to then update the data, the great disappointment is that Nedcor is now no longer reporting on its retail segment in any kind of differentiation, because partly the People's Bank no longer exists, that would explain it.

None of the other banks, except for ABSA, currently provide a segmentation analysis.  And what one sees, first of all I need to point out, was that the data was restated for 2003 by ABSA, simply for their flexi-banking services, the retail banking remains at 46.6%.  But in 2004 and 2005 they continued to reap exceptional returns on the mass market segment and particularly of course relative to the retail banking service segment taken as a whole.  At the same time, although the cost-to-income ratio for the flexi-bank model increased, it still remained slightly below that of the retail banking environment taken as a whole.  

Of course, the difficulty is when one looks at data like that, is to say, what can one conclude, we only have one bank reporting in this level of detail and in a way it is almost to their disadvantage that I can report on it today, simply because we do not know what the story is for the other banks.  But what we do have is a declaration by the banks themselves, through the Price Waterhouse annual banking survey.  In this annual banking survey Price Waterhouse asks the banks that participate in various segments to tell them how profitable they are.  And they are asked, the banks themselves rate whether in fact they are achieving loss or very low growth or moderate growth or very high growth or extremely profitable growth.

And effectively, what we see here is the profitability of the segment ranked by those active in the segment.  And we see that in the year 2003, which is what the Task Team Report was able to report on, those five banks that were able to report on retail banking, they were the ones that was surveyed.  Of course there were many more banks, for example, that were participating in corporate banking, but there were only five banks participating in retail banks and two of those in retail banking and two of those said that they find it extremely profitable and another three said that they found it very profitable.

Interestingly enough at the time something like credit cards was only seen as moderately profitable by the banks, whereas 17% of that particular sample said they found it extremely profitable.  What do the banks say now?  Well, if we look at the 2005 data, what has happened in the interim is that Price Waterhouse have increased the questions that they ask about.  So we not only have retail banking, we also have some sub-categories of retail banking.  What is interesting here is that in this year, 2005, they now have six banks reporting on retail banking, five local banks and one foreign bank, one could speculate who that is.  

What is interesting, according to the data returned, is that three of those six banks said that they are now fine.  Retail banking extremely profitable, that is at least 30% or more.  However, the foreign bank, which does raise the question mark and the two local banks said that they found it only marginally profitable.  However, when asked exactly to describe in a little bit more detail the types of activities they were engaging in, in retail banking, it was interesting that the banks found generally home loans to be very profitable, vehicle financing was merely profitable and the majority and credit cards were again very much more profitable than they had been in the past.  

So this is the bank's own declaration of profitability, they do not give us anymore detail in their annual reports, but we do hope that perhaps the process going forward and their submissions and subsequent information given to the panel might lead us further in that information.  One should perhaps also ask about the retail segment in some detail.  We know that generally small business are seen as part of the retail segment.  What is interesting and the data that of course one needs to compare, this data, I need to warn you, Mr Chair, has not been updated, it was just the data that came from the Task Team Report, but what it attempted to do was to simply make a comparison between the current account usage of a small business and the current account usage of an individual.

In what it did is said, what would it cost me if I did the following transactions as an individual and what would it cost me if I did those same transactions as a small business.  Now what came out of the analysis was that if you were a small business you would end up paying 14% more on your transactions, which again was a real question for the task team.  Because clearly although a small business might be seen as more risky than an individual, in terms of the credit risk profile and one could understand that perhaps a small business would be charged a premium on a loan relative to an individual who could say they have got a mortgage and perhaps another breadwinner. 

In the case of transactions it is very difficult to justify, because these are exactly the same transactions, they are just being performed by a different person, in that case a legal entity, a small business.  What were the conclusions of the Task Team Report?  First of all they said that the profitability of the industry indicates stability in the industry, which of course is very important and also the potential for change.  The Task Team Report concluded that the stimulation of competition was potentially inhibited in South Africa by a number of factors.

First of all it pointed to weak and incomplete disclosure.  In the earlier slide that I referred to we would say this was not particularly good, effective competition.  In other words, the consumers are not able to make rational choices and exercise them easily.  So there was a concern about disclosure.  Then there was also a concern that the authors of the report made as to a possible, what it referred to as a possible complex monopoly of essential infrastructure and here it was referring to the payment system.  Of course, as has been subsequently found out, the term complex monopoly is somewhat archaic, it was a term that was established in the UK, I think OFT Act, which has subsequently been revised.  

So the term complex monopoly no longer exists in legislation anywhere in South Africa or indeed any other country that we know of.  But the term here was imposed as a possibility where somebody who in fact had less than 25% of the market share was still able, by virtue of an implicit approach to the market place, to behave as if they were a monopoly and that was the basic notion behind the term.  We have subsequently dropped the term, we no longer use it in our analysis, but that is what the Falkena Report meant by it.

And then finally there was this approach that the Task Team Report mentioned and that was the monolithic licensing or registration structure.  Although, as I have already mentioned to you, there are in fact, there is the possibility in South Africa of not only being a registered commercial bank, of course you could also be a mutual bank.  The reality is that very few entities have found the mutual bank license really attractive and in fact there has been concern that we need to have a slightly more tiered licensing approach to commercial banking.

The recommendations therefore of the task team were as follows:  I have just highlighted those, Mr Chair, that I think are particularly pertinent to the banking enquiry, first of all they said there should be enabling legislation for second and third tier banks.  They said those second tier banks in particular should then have access to the payment system, on a competitive basis.  But the interoperability in the payment system and transparency of access in terms of requirements should be extended.  But penalty fees should be on a cost-plus basis and open to regulatory oversight.  

That there should be an introduction of improved disclosure requirements for banking services.  It also stated that the government should introduce legislation, that we  compel banks to offer existing and potential customers and unbundled services and pricing options.  There was also a recommendation that the government should prohibit any preferential processing, payment mechanisms for payments and that the Commission should investigate the National Payment System as a complex monopoly.  Following the Task Team Report the dedicated banks and Cooperative Banks Bill were published for comment in 2004.

Kindly the Cooperative Banks Bill is now being discussed within the parliamentary realms and is expected to be published in the not too distant future.  The future of the Dedicated Banks Bill is somewhat more unclear.  We also had the entrants of a foreign bank buying a major stake in one of the big four pillars of the South African Banking System.  There were also termination clauses inserted in the preferential payments arrangement of the National Credit Act.  And we also saw substantial change within the structure of the sector itself, in terms of an increasing number of alliances.

I have highlighted on the screen some of the credit card alliances, which would involve typically a non-bank and then a bank, engaging in some kind of credit card offering.  But of course there were also other alliances set up, for example between micro lenders and big banks or retail, furniture retailers and big banks or clothing retailers and big banks.  So we can see that there has been an increased number of offerings coming out of the sector since the Task Team Report.  And then finally the Competition Commission launched a study into the National Payment System in 2005, it was by the process of open tender that feasibility, together with Professor Olu Akinboade from Unisa were commissioned to do the work.

Basically the terms of reference were to provide a technical description of how the National Payment System operates, who the operators are and the ownership structures they are in, to provide an understanding of the regulation of the system and current and pending changes in the regulations.  And to provide an analysis of possible anti-competitive outcome of the system and to focus on a retail payment system.  Professor Olu Akinboade prepared an international review, which was also published together with the feasibility report on the Competition Commission website in April 2006.  

Mr Chair, I think that gives you an introduction of some of the background into how the banking enquiry was arrived at, some of the reports leading up to that.  And I am now open to questions from you, should you so choose.

MR JALI:  Well, I look at the time, maybe this could be an ideal time to take the short break and then we will come back at 11:15, then we start with  follow up questions and we proceed with the presentation.  Thank you, just take a short break.

DR HAWKINS:  Thanks.

(Enquiry adjourns)

(Enquiry resumes)

DR HAWKINS:  Journalists have requested that they keep the lights on for just a minute, so that they can get a good picture of the panel.  Thank you very much.  In the second session we are going to be focussing on first of all a very brief international comparison of this type of activity with other countries.  And then we are going to also look at three areas which of course relate very strongly to the panel’s areas of interest, their terms of reference and that relates to costs and pricing, payment card systems and then access to the National Payment System infrastructure.  

I think it is worthwhile to point out that in many other jurisdictions of the world the payment systems have come under scrutiny of consumer protection agencies for a number of reasons.  Firstly consumers have complained that fees are too high, even in those countries which some of our consumers have reminded us where bank fees are virtually minimal or perhaps non-existent in certain cases.  Some consumers complain that bank fees are too high.  Banks also own essential payment system infrastructure, that has come to the attention of consumer protection agencies and they have complained about that.  

There are also perceptions of high entry barriers into the payment system base around the world.  And ownership and control of the payment systems base, it has been argued, allow banks to further their own business interest to the detriment of other possible competitors in certain market segments.  Now if one has a look and this is a very brief overview, Chairman, of the, it is simply a selection of some of the other similar studies that have been recently undertaken in other countries.  I simply listed them here by date order, rather than anything else.  In Australia, perhaps they kicked off this process of investigation through the Wallace Commission, which was the first study, I think, of competition in the banking system that we know of in recent times.

And then subsequently in 2002 they then undertook an investigation of payment cards.  Subsequent to that we have seen that the Australian Reserve Bank has now started to regulate fees on interchange.  In the United States, since as long ago as 1998 there have been investigations and challenges in the courts on card association rules and the appropriateness of interchange.  In Korea in 1998 they undertook an investigation on payment cards.  In the United Kingdom the perhaps very often reference to work in this area is the Crookshank Report, which was a general study on competition.  

And it also took, there were also subsequent studies taken as a consequence of that Crookshank Report on small business, so provisions of banking services to small business in particular and the ability of small businesses to switch from one bank to another.  And also of course in 2005 the Office of Fair Trade in the UK undertook an investigation into interchange.  In Botswana in 2001 there was an investigation done into bank charges and transparency of bank charges to consumers.  Then in Europe in 2005 they undertook a very rigorous study into competition in retail banking and payment cards in particular and they have already launched some of their first findings as a consequence of that.

And then in India in 2006 there was a study on bank charges, largely as a consequence of the fact that the prior regime with India actually regulated bank charges, but there was a concern that post-regulation bank charges had got out of hand.  And in fact, the first results of that study have also just been published.  So one can see, Mr Chairman, that in fact there are a very wide number of very equivalent studies taking place throughout the world and that this is indeed not the only banking sector that is so-called being investigated in this manner.

Let it focus on a number of slides that focus around the issue of cost and pricing in the banking sector.  It was clear to you of course that out of the feasibility report on the National Payment System, there were some parts of that study that focussed on costs and pricing.  But what was clear from study was that there was a real need for further publicly available information into the matter, so that it made certain conclusions or drew certain conclusions on the basis of that which was available but was very quick to point out that there was clearly some missing information and that of course is why we are involved in this enquiry process.  

There are a number of things that perhaps one needs to bear in mind when one talks about cost and pricing, specifically as they relate to the costs of transaction activities that are undertaken through the banks.  So one is looking particularly at retail transaction, retail payment services and their pricing and costing and how they effect consumers.  As we know the pricing arrangement for each payment stream, and when I refer to a payment stream I am referring to very often something that we associate with an instrument, a payment instrument, is it a cheque, is it cash, is it a debit card, is it a credit card?

In each of those payment streams, currently there is no price regulation in South Africa, that, the way in which the prices have been set for shared infrastructure, as it relates to these payment streams, has in the past been negotiated on a multilateral basis.  Traditionally the banks have set the prices by agreeing between themselves on the appropriate fee to be paid by one bank, when its customer uses another banks ATM infrastructure for example.  Clearly there is shared infrastructure and there is the sharing of fees.  

Generally known as interchange, these fees are compensation for using another bank's infrastructure.  In some jurisdictions, as you could see from the earlier slide, these fees have been regarded as very high and indicative of market power rather than cost and in the case of Australia certainly we know that they are currently been regulated.  In some of the slides that follow I am going to be showing some fairly simple extrapolations of what takes place when consumer make payments.  And perhaps just by way of introduction I need to just talk very briefly about the kinds of players that would be involved in such transactions.  

First of all one would need to have a clearing bank, it is very important to point that not all registered banks are instantly clearing banks.  In other words, one goes through the process of becoming a licensed, registered bank, through the process of the South African Reserve Bank, you register with a registrar of banks.  But at that stage you are simply a non-clearing bank.  In order to subsequently become a clearing bank you need to then become a member of BASA and then also a member of the Banking Association.  You need to become a member of a card association, simply because the acquiring mechanisms throughout our banking system are by virtue of card.  

So if you want your consumers to be able to utilise their banking facilities and have access to the bank accounts, you will have to issue cards.  You can only issue cards if you are a member of a card association and you want to have a wide network of cards that those cards can relate to.  You would also need to somehow enter into some relationship with the payment system operator.  Now there are a number of payment system operators in South Africa, there is Bankserv, Visa and Mastercard.  If one talks about the payment system operator for bond exchange, then you would talk about Straight, over and above that. 

So there are a number of those, however the key payment system operator is Bankserv.  Bankserv, by its own admission, is the largest operator, it is the purveyor of interbank electronic transaction switching services to the banking sector and it is wholly owned by the banks.  Bankserv has five shareholders, four of them are the Big Four banks, the other one is a shareholder that is referred to as Dandishelf, which comprises a shareholding of seven smaller banks.  I say this only by way of introduction, we will spend quite a lot of more time and energy looking at the payment system itself, presumably after lunch.  

Let us just have a look then at a very simple kind of transaction that a consumer might undertake.  A consumer or a cardholder would want to use an ATM of another bank, so we call that the acquiring bank.  It is the acquiring bank because it is acquiring the transaction.  The cardholder however has a relationship already with its issuing bank.  We refer to it as the issuing bank, because it is that bank that has issued the card to the cardholder.  And then in addition we would need in this landscape an operator that is providing a switching service.  Typically in this case it will be Bankserv who is providing that service.  

What happens is that there is a flow of information in the first instance.  I put my card into the acquiring bank's ATM,  the acquiring bank ATM sends a flow of information to Bankserv to confirm that since this is a foreign card, in other words not one of its own customers, that indeed I do have funds available to me from my issuing bank.  The issuing bank in return responds with an authorisation for that transaction to take place.  One might refer to that as a flow of information.  Over and above that though there is also a flow of fees.  

I have a relationship with my issuing bank, as I am a card holder of that particular bank, I will pay that bank a service fee or a transaction fee or a service charge, all of those are referred to as the same type of fee, the issuing bank pays the acquiring bank an interchange fee, for having allowed me as its customer to use its infrastructure.  And over and above that the issuing bank also has to pay what we refer to as a click fee or switching fee to Bankserv for relaying the information between the two banks.

If we were to try and analyse precisely what is going on in that picture and who is earning what, one would take the data that we have from a variety of banks, from their websites and look at the … (unclear) … average possible service or transaction charge, that might be charged to a consumer who is using a foreign bank's ATM.  And in this case we have simply based the costing on R100 withdrawal, because I am using a foreign bank I tend to pay a much higher fee than if I use my own bank's ATM.  Typically the consumer will pay its issuing bank R9,35 for that transaction.

The interchange, which is what the issuing bank has to pay the acquiring bank is set at around R3,25 and the Bankserv fee, which again the issuing bank has to cover, is probably around 13c for that transaction.  If we were to analyse in percentages who is getting what, then it appears that the acquiring bank earns about 35% of the possible fees from that transaction, the issuing bank around 64% of the fees and Bankserv earns about 13c or 1% of that fee that has been generated from the consumer.  Now of course, in this particular case we have a number of interesting areas to consider.  

First of all it appears that there is very little apparent link between the costs that we can directly identify, such as the Bankserv fee or the interchange fee and the customer fee.  Now the customer fee appears to be substantially higher than those costs that we can identify.  Of course, this conclusion is drawn, based on information in the public domain and it may be that as a consequence of the submissions and the hearings, that in fact one would say, no, that is not so, in fact there might be a more nuance story that is revealed.  But as it stands it appears that there is very little link.

Then there is also a question that relates here to whether the level of bank charges is in fact cost related?  The general question that underlines one of the points of the enquiry as a general fee, is whether in fact the level of bank charges are cost related and competitive or whether they are a pricing consequence of the dominance of the retail banking sector, through the account-holding of the big banks.  And clearly that needs to be probed as a consequence of and enduring the banking enquiry.

There is also a possible concern here, which a number of players have highlighted and that is that there appears to be a situation where the distribution of income from payments activities is very closely related to the ownership of acquiring infrastructure.  And again one needs to consider the extent to which the interchanges that is currently set and the rules as to who can acquire transactions and on what basis they can acquire those transactions, whether it in fact benefits those who are large and already incumbent.  And then in addition there is the question that needs to be asked as to the relative roles of the interchange fee versus the service fee that are levied.

In this particular instance one would look at for example the fee that the acquiring bank earns.  Now, I do not think anybody would argue that clearly the acquiring bank or the institution that has put up the acquiring infrastructure for an ATM ought to be paid some kind of fee for its service.  For surely you have set up the ATM, you have ensured that it has cash, you perhaps have to run the gauntlet of cash in transit heists, you have had to ensure that is always online, always connected and so on.  So clearly there are arguments that could be made about the requirement for an interchange.

It is possible one could argue as to whether the quantum of the interchange is appropriate.  But one would certainly argue that there appears to be a justification for such a fee.  But then one does beg the question as to the differential in this particular example, of the difference between what appears to be the interchange fee and Bankserv called click fee and then what is charged the consumer for an ofuss (?) transaction.  Related to this is really a broader market conduct issue and that is that we know that there is no market conduct regulator in the banking industry, there is nobody who has been assigned that role and in particular again there is no market conduct regulator in terms of the National Payment System.

This brings us to that point that was raised in the earlier session about the ability for a effective competition to take place in your marketplace.  If consumers cannot make rational choices and undertake those rational choices at relatively low cost, then presumably your effective, the efficacy of competition is greatly undermined.  It appears that there is not a transparent or unbundled price guide for consumers across the board.  In some cases there is a disclosure regarding fees, very often that is not about, that is not unbundled, but even where in some instances and I do know that there is one bank that actually, when we approached them for their fees at the process of undertaking some of this research, that provided us with a very rigorous document of some 56 pages.

Their difficulty with something like that is that it is very difficult for any consumer to compare between providers.  We know that the data that we have here for example had to been undertaken and presented on the basis of making some assumptions, simply because one has to assume that Product X from Bank A is very similar to Product Y of Bank B.  You do not know that as a consumer and certainly even as a researcher you have to make some leaps of faith.  Although consumers are charge explicit fees in South Africa, they are not always transparent and they potentially mask the cross-subsidisation between payment streams.

In particular the lack of transparency affect such things, as credit card transactions.  Cross-subsidisation may well occur between payment streams, which we are not aware of.  And then of course there is always the question of the incidents of cost, in other words who is paying more for the different types of payment streams.  And in that regard I would like to discuss the following table.  In this data here we have different types of payment streams or transaction types, we have got a counter cash withdrawal, ATM cash withdrawal, which is an onus, in other words I am using my own bank's ATM, ATM cash withdrawal that is ofuss, debit card payments, cheque payments and EFT's and these are credit or debit payments such as a debit order or a stop order and so on.

Now, this data that we see here, the average transaction size, in 2005, come from Bankserv.  If one wants to understand the types of volumes or the size of the transactions in the South African market then Bankserv is the place to get the information because they are processing the vast majority of the payment system transactions and at the on retail basis.  And they have given us this average transaction size and if one looks at these average transaction sizes and then says well, on the basis of what we can see from banks websites as to what they are charging on average for these types of transactions, then what is the fee as a percentage of the average transaction size in each case?

And what is interesting when one looks at this fee on average, for each of these transaction sizes, one can see that something like cheques, actually there is a relatively low average transaction size of only 0.2%, which is quite, I am puzzling in a way, because every banker that we have ever spoken to tells us that in fact cheque is a very inefficient system, it is subject to fraud, it is something that they want to phase out of the system and therefore cheques increasingly should not be what consumers should use and they would like to encourage consumers to use another type of transaction.  

And although the R20,50 might sound big, as a proportion of the value of the transaction, the average transaction, it is still very small.  I am sorry, the R24 is versus the 0.2%.  What is notable is the fee that is charged for an ofuss cash withdrawal, in other words I use another bank's ATM, that is 4.5% on average, the fee is 4.5% on average of the actual size of the transaction taken from the ATM of another bank.  And that again begs the question about the incidence of costs, who is it who is typically going to use another bank's ATM?  Is it not perhaps somebody who is in an area where they are under-served by banks or where perhaps there is only one bank branch or one ATM, in a location that is perhaps very well populated but under-served?

And surely then one has to ask, who are those people tend to be, they are not the people who live close to Sandton City, they are much more likely the people who live in Alexandra Township.  So the incidence of cost is interesting, simply because of the costing of the different payment streams and who is likely to use them.  For any bank to offer banking …  sorry, let me just regroup for a second.  Mr Chair, the data that I have shown you in these previous slides here, refer really to, really have attempted to raise some of the issues that I think are of concern in terms of the cost versus pricing concerns that had been raised in the terms of reference. 

What I am going to look at now is in particular focus on the card payments.  As you have seen before, card payments are a crucial area of investigation in many other countries and payment card systems of course are very important in South Africa, because as I mentioned before, if you want to offer your consumers any mechanism by which they can acquire transactions, ultimately they will have to be issued a card.  You could say, oh well, I give them a cheque book, that is not a card, but at some stage they may need to find a mechanism of obtaining cash from an ATM, then they will need to have a card, even if they do not want to have a credit card, they will need to have a debit card.

And basically so for any bank to offer banking service to its customers in terms of payment services, it ultimately needs to have ability to issue payment cards of one sort or another, be they debit or credit cards.  And these cards need to be widely accepted in the payment system network and for that reason there need to be at least, members of at least one card association, either Visa or Mastercard.  Typically I understand that in South Africa the big four banks are all members of both Visa and Mastercard.  If one looks at a flow of information and what is referred to in the literature and indeed in some of the submissions as the Four Party Model, for a debit card environment, one can see that there are four parties involved.

Well, of course that is if you exclude Bankserv, but we will go through that in a minute.  Typically as a cardholder I would take my debit card to a retailer and the retailer would swipe that card at a merchant point of sale.  The merchant typically has an acquiring bank, in other words that is the bank that again acquires the transaction on behalf of the merchant, but I as a customer have a relationship with the issuing bank.  Of course it is possible that they are the same bank, but when I go into a retailer I have no, I need not have any awareness, because of the interoperability of the system.  

Typically the information flow will be that I will place my card in the merchant's point of sale, he will confirm the transaction through his acquiring bank and the way in which that is done is that messages are relayed via Bankserv or in this case it could be Visa or Mastercard, depending on the bank.  For example, Investec in this case will relay all of its transactions via Visa.  Whereas the big four again will typically relay their messages via Bankserv.  And then we have the merchant charge and then there is now a return of authorisation that will then run back through the system and I will be able to walk out of the retailer's shop with my groceries.  

There is also however a flow of fees that needs to perhaps be looked at.  The flow of fees is again, I as the consumer, since the debit card would typically pay a service or transaction charge, I pay that to my issuing bank, the issuing bank will pay the switching fee to the switching operator, the merchant at the same time pays a merchant service charge, which is being set by the industry through a multilateral approach and then the acquiring bank will pay an interchange fee to the issuing bank.  

So here we have a different flow of information to when we had the ATM.  Here the flow of information goes from merchant to acquire bank to issuing bank in one direction and from the cardholder to the issuing bank in another.  Again, who is earning what share of the pie in that case?  Well, the consumer, because it is a debit card we typically pay a service charge, it pays it to its issuing bank and based on the averages that we were able to obtain from the websites of banks for a transaction of round about R100, that would cost a consumer around about R2,33.  

However, interchange also comes into the case here and the acquiring bank also pays the issuing bank around about 55c for that R100 transaction. Bankserv also needs to be paid, it also had to perform some work and it gets paid around about 9c and the merchant fees paid by the merchant to the acquiring bank and depending on the nature of the merchant and the power that the merchant has, in terms of negotiation with banks, that fee can be, we have been told, that fee can be, we have been told anything between 1% or slightly less than 1% of the value of the transaction, up to 6% of the value of the transaction.  So the 2,5% is simply an industry standard here, for any particular retailer this number might be quite different.

So in our example, who is actually earning the bulk of the fees?  Well, the acquiring bank in this case is earning 40% of the fee, the bank or the issuer is earning about, the issuing bank is earning about 58% of the fee and Bankserv is earning just round about 2% of the fee that it has transacted.  Now in this environment one again has to ask some questions.  Here you have a situation where the consumer is charged discretely for the transaction, in the case of the debit card and what is of course interesting is this flow of fees both ways from merchant through to the issuing bank and then from the cardholder to the issuing bank.

Of course both the quantum and the direction of flow of the interchange may raise some questions, especially in the case of the debit card, one needs to perhaps ask the question, is the interchange necessary, is it simply an industry standard that is something of an overhang from credit cards?  Remember in the case of credit cards typically the consumer is not charged a discreet fee and over and above that the bank has to cover the risks of the interest free period and the fact that the bank is actually extending you a loan in the case of a credit card.

Due to the existing debates around pricing is the role of interchange and the merchant service charge and how they are determined for different types of actors in the system.  And again the relationship between multilateral price negotiation, which takes place typically between the merchant and the banker and the multilateral price setting between different banks needs to be probed.  The distribution of income from payments activities also appears to be influenced by ownership of acquiring infrastructure and again this question of precisely what the rules are for acquiring debit and credit cards are also of interest in the process going forward.

Mr Chair, I have come to a rather early end of this part of the presentation.  I was, the next section relates to access to the payment system, I do not know if you would like me to continue to go into that now. 

MR JALI:  I think we will continue into that section, but maybe the panel members might have some questions on this section before we move on.  You made mention of, just the slide before this, talking about the payment cards and the fact that Bankserv gets paid 9c per transaction.  Will that be the current position or that is the position of time ago?

DR HAWKINS:  This is the position based on the data that was reflected in the Feasibility Report.

MR JALI:  In the Feasibility Report?

DR HAWKINS:  So I would say that it was relatively up to date, remembering that this fee actually refers only to the fee that is paid and discreetly for the switching of the transaction.  Over and above this, remember any bank to be a clearing bank would also have to be paying in general a fee upfront to a whole host of other participants, such as BASA and the Card associations and so on.  And so what one sees in this picture here is that if one were to elevate this picture to say, are there any other players here who possibly benefit from fees, then you would also in fact draw a triangle in which you would say, both the acquiring bank and the issuing bank are members of a card association.

And although we have not reflected that in this particular case, they would typically pay two kinds of fees to a card association, they would pay a membership fee, an annual membership fee or a quarterly membership fee, depending on the nature of the charges and also depending on the nature of their relationship, they would be paying a fee per transaction.  

MR JALI:  So effectively, if I may ask, the banks will be sort of benefiting twice from those fees, in the sense that if it was the issuing bank it will get a fee and also get a fee as being a shareholder in Bankserv?

DR HAWKINS:  That is correct, Sir, yes.

MR JALI:  Okay.

DR HAWKINS:  If I may simply add there, Bankserv does talk about itself as being a non-profit organisation, although typically I understand, when last I spoke to the management there, that they have in recent years achieved returns on equity of around about 20%.  So they do make a profit and of course those are distributed, I presume, from time to time to their shareholders.

MR JALI:  Okay.

MS NYASULU:  Chairman, may I?

MR JALI:  Yes, you may.

MS NYASULU:  Penny, I wonder if you could just unpack for us, you referred to the, I think what you have termed the bilateral price negotiation and the multilateral price setting relationships, could you just clarify that a little bit more please?

DR HAWKINS:  Of course, thank you.  Typically what happens for the multilateral price setting is that this again not particularly unusual in South Africa.  What one sees is that particularly for card payments there needs to be an interchange, well, the industry has argued there needs to be an interchange fee that is appropriately set to cover the costs of using other banks' infrastructure.  So the very fact that I have a point of sale in a particular place and therefore consumers can use that and access the payment system through my point of sale requires me to generate some kind of fee.  

As it currently stands the card associations have typically undertaken, in some countries, in South Africa it was our own association of bank card issuers who undertook for example a study to try and understand what this, the level of such interchange should be set at.  As I understand all of the banks contributed data to that study, to that investigation and as a consequence of that two sets of fees, well in fact three sets of fees were set as a process.  The one was for example the fee that would be charged in terms of interchange on debit card transactions, the other on credit card transactions and there is another card that they refer to as a hybrid, but we do not need to worry ourselves about that right now.

But those fees have been set, we have referred to as a multilateral price setting, simply because there are multi-parties involved and they have all agreed that they will continue to pay each other that particular fee, as it has been set.  In other countries, as far as I understand, it may be that the card association itself undertake such studies and therefore suggests such minimum fees be charged.  Of course at the same time one could argue that this is a fee that involves many parties who are sharing infrastructure and therefore it could perhaps be argued that it is quite right that they should share or set the fee together.

In terms of the multilateral pricing environment, it has been brought to our attention that there are a number of banks who are concerned about the multilateral nature of the price setting and indeed for example in the payment stream, which has just been added, a new payment clearing house which has just been added to the process, the early debit order payment stream.  My understanding was and we have been informed of this through the Banking Association, that bilateral arrangements took place.  So although there were many parties, multi-parties, they were engaged in negotiation in separate rooms, in order to set the price and therefore there was no one single price set by multi-parties.  

Now that is the interchange story.  Over and above the interchange story there are other fees, as we have seen through the system, for example, in the case of the merchant service charge, what I have been talking about now reflects the interchange fee between shared infrastructure between an acquiring and an issuing bank.  There is also of course the fees that are set through the merchant service charge.  Now the merchant service charge in that case is typically a fee that the merchant pays the acquiring bank per transaction and typically that is an ad velorum charge, so for every transaction that goes through my system, that reaches my acquiring bank, I have to pay 2% on it.  

Now that typically will be a negotiation between the retailer and the bank.  Of course, because it is a bilateral negotiation, of course the power of the retailer in negotiation good prices is of course very crucial to what that merchant service charge is.  And you would find a mom and pop shop on the corner would typically pay a much higher rate than a very large retailer such as we have in South Africa.  The other point, perhaps just to make regarding this flow of funds here, is that typically because the merchant pays a merchant service charge to the acquiring bank, on its debit card and credit card transactions, it would be, shall we say naïve to expect that that charge is not passed on to its consumers.

So yes, it is a charge that is paid by the merchant, but typically the merchant will cost that in as part of its costs.  He will say typically my debit card transactions is X% of my business, that costs me 55c a time or R1,50 a time or R2 a time, depending on who I am and as a consequence of that I am going to add that to my cost base and that will be spread to the fees that I charge my consumer.  The implication of that of course is that it does suggest that because of the merchant service charge that is charged on debit and credit cards, a cash-paying customer, who has actually perhaps just paid for the fee of drawing cash from an ofuss ATM around the corner from the shop's entrance, now comes into the store and has to pay not only the cash price but in essence that cash customer is subsidising the card-carrying customer who is not paying a discreet fee for his card transaction.

Now in that particular case, because the cost is spread across the consumer base, one could argue that there is a concern as to why it is that potentially a cash-paying customer is somehow subsidising a card-carrying customer.  And one of the questions that relates to this direction of fees and the flow of fees is a question that one wants to ask oneself is, why is it that there needs to be this direction of flow of funds from the merchant through the acquiring bank to the issuing bank, when in fact we can quite clearly identify from this diagram that it is the card holder who is benefiting from the service of carrying the card.

So one must ask the question and indeed we know that it has been asked in other equivalent inquiries around the world, as to why is it that the cardholder in fact does not bear the full cost of the transaction.  Because it appears that somehow there is a sharing of costs from the merchant and therefore his entire customer base and the cardholder who appears to be the one who is having the benefit.

MS NYASULU:  Just as a follow-up, just so I understand how the system works.  In talking about the big four, one of the points you mentioned was that Investec for instance would use Visa only as their switching mechanisms.  Now the Big Four, I am not aware of any payment card that is issued that would have Bankserv on that, all of them will have Visa or Mastercard.  Do you know, and I am asking for clarification and I am sure we will have a chance to ask the banks later, do you know what actually drives the decision, say for the local banks, as to whether they use Visa or Mastercard for the switching or use Bankserv?

DR HAWKINS:  Yes indeed, that would be a very interesting question to ask them, but my intuitive reaction would be that those banks that do switch through the Visa or Mastercard switching in this particular case, the Investec case, is to switch through Visanet, which actually is a switch that is in Washington and in fact has nothing to do with the South African system, although their transactions are ultimately relayed via Bankserv to Samos at night, which we will get to later on.  But your question is, suggests that there is indeed a cost issue.  Certainly when we have, during the course of the investigation that we did for the Competition Commission, where we approached the card associations, they said that the cost issue arises because the switching fee that I have referred to here is typically a switching fee charged in US Dollars and of course that would be US Dollar cents per transaction, rather than full Dollars.

But nonetheless, particularly when our currency is weak, you would find that banks would find that switching fee to be onerous.  And so it has been explained to me that it is about the fees charged by these relative players.  Of course it could also have something to do with the ownership and control of Bankserv, because typically the ones that do utilise Visa or Mastercard are not one of the Big Four and in fact they may not be an owner of Dandishelf either.

MR JALI:  Dr Hawkins, do I understand you well?  That 9c you earlier on referred to, will that be in US Dollars or South African Cents?

DR HAWKINS:  In this case it is South African Cents.

MR JALI:  It is South African Cents?

DR HAWKINS:  Because it accrues to Bankserv.  Bankserv would charge the banks in South African Rands and Cents, but Visa, because it is an international switching system, would charge in US Dollars.

MR JALI:  Okay, thank you.

MR BODIBE:  Thanks, Chairperson.  In your analysis of flow of fees, in both instances of a debit card transaction and ATM transaction, would I be correct to say in both cases the bulk of the fees go to the issuing bank?  That is the first question.  Then related to that then is whether the justification for that is not obvious and will require investigation?

DR HAWKINS:  Thank you.  Certainly you are correct, in both of these examples that we have got the vast proportion or shall we say the greater proportion of the fee accrues to the issuing bank.  In the case of the debit card the issuing bank receives funds both from the cardholder and from the acquiring bank through interchange.  In the case of the ATM card the issuing bank, although it is actually paying out interchange to the acquiring bank, still appears in our example of an ofuss transaction to be earning the bulk of the fees.  

MR BODIBE:  And you are saying the economic rational for that is not obvious?

DR HAWKINS:  Well, I think that in the case of the ATM card in particular and perhaps if we can just, if you can bear with me for one second to get to that picture.  In that particular case, as we can see from this picture there, one is using the acquiring bank's ATM, it is the acquiring bank that is undertaken all the difficulties of ensuring that that ATM service is available and always online.  The card holder does pay the issuing bank a fee in this particular case, as we see here, but it appears curious that the bulk of the fee should ultimately end up with the issuing bank, who from all intends and purposes, from this view, appears to be doing far less work than the acquiring bank.

Remember the typically a cardholder in this example may well be paying other types of charges associated with the privilege of using the ATM card.  So the cardholder already probably pays a bank fee of some sort, either a monthly fee or some other kind of bundled fee for a certain number of transactions.  The cardholder may well in fact have paid a card-issuing fee when he obtained the card from the bank.  So there are a number of ways in which potentially the issuing bank may well have accrued some returns from issuing the card holder this card and the question is begged, why is it that in this particular case of an ofuss transaction.

Still, although it apparently appears that the acquiring bank has done the work, it is the issuing bank that is left with the bulk of the fees.  In the case of the debit card transaction, here we have an instance where again we have the issuing bank potentially being paid a service charge per transaction.  The issuing bank is paid an interchange fee and that is taken out of the merchant's service charge, which the acquiring bank earns.  Now in this case, perhaps the argument is less problematic in terms of what, surely the issuing bank should end up with some money for having issued the card.

One could particularly argue that in the case of a credit card.  In a credit card the cardholder typically does not pay a service or transaction fee.  What a credit card holder may pay would be an annual membership card fee or so that individual, particularly if they do not pay their full balance every month, would pay interest to the bank for that portion of the credit that they extend them each month.  But there is no transaction fee persa.  Now again the question is asked, is typically, we know that the argument has been and it has been well document in much literature, that in fact the reason for this interchange fee is that if we were to charge each card holder the full extent of the fess, that it costs the issuing bank to make a reasonable profit associated with providing this very useful service.

Then in fact we would see that the network itself would not take place.  Why do card associations argue that?  They argue that because they say both the acquiring bank and the issuing bank are undergoing certain costs and as a consequence of that the merchant plays its part in this role in ameliorating some of those costs by transferring a portion of them to the issuing bank, so that the issuing bank does not charge the card holder.  It has been argued by card associations if it was not charging the cardholder, then in fact cardholders would not take up this payment instrument.  And in fact it has societal benefits for us to use debit cards and credit cards rather than cash, particularly in the environment where there are security concerns and high levels of crime.

Now what has come out of some of the international studies that I referred to in an earlier slide, is that it has become clear that this argument has been perpetuated by the card associations for very many years and there appears to be some economists who have supported their view very strongly by arguing that the network would not be established if there were not this, shall we say disguising of fees.  So that yes, ultimately the consumer does pay, but it is not only the cardholder who is paying for that.  But of course there is a kinder argument that says, yes, well perhaps there was a logic to this exchange of fees in the early days of the network being established, but once a network is established and once it is clear that in fact there are fees to be earned by different participants for different things and in the interest of transparency should it not now be that once you have established your networks these interchange fees should at least be questioned in terms of the direction as well as the quantum?

So one final point, perhaps I could just make, with regard to that and of course something that we are very interested in and I am afraid I cannot give you a final word on that today, but we do know what has been highlighted by for example the European study interchange, is that there are European country where, there are only a handful of course, such as Finland, Denmark and Luxembourg, where in fact there is no interchange fee whatsoever and yet, as far as we can tell, there are payment card networks operating.  So there are questions to be asked about this interchange fee, it is certainly a legacy fee.

Much of what we have been discussing today in fact are legacy fees.  Things that have been around in the system for a long time.  And very often the arguments that are put forward as to why they continue appear to have an underline logic that suggests that it is because they have been around for a long time, they are justifiable.

MR PETERSEN:  Dr Hawkins, as I understand it, nothing that you are saying to us today is your final word on this subject, this is by way of an introductory presentation.

DR HAWKINS:  That is correct, yes.

MR PETERSEN:  Based upon information that was available to you before the submissions came in on 27 October or shortly afterwards, is that correct?

DR HAWKINS:  That is correct, Sir, the data that we have here, I am afraid, has not been, shall we say enhanced through the process of the submissions.  As you are aware, the submissions, the closing date was 27 October and of course that was a short timing.  So in fact we were not privy to submissions prior to that date and many of them, as you know, there were logistical reasons as to why they came even later than that date.  So yes indeed, these are the questions that I think have been raised through the process of the background research that I have attempted to present to you this morning, showing you really what is in the first instance a statistical view on the banking system and then some of the issues that have come up as a consequence of the Feasibility Report.

These were issues that were raised simply because at the time there was not sufficient information, that is not to say that the parties were reluctant to share some information.  At the time that the work was done there were very many helpful individuals from across the landscape, who provided information.  And I think without their information, of course we would be struggling even more than we are.  But the reality is that in order to drill down into certain of these costs and to understand the pricing decisions and the nature thereof, one requires further information, some of which the industry players may themselves consider to be confidential or at the very least only subject to a very special enquiry process as this one, rather than to any spurious researcher who approaches them, requesting data.

MR PETERSEN:  Consequently you as a consultant to the enquiry, just as the panel members and others on the technical team of the enquiry themselves will be studying the information and arguments contained in the submissions which have come in and we will have to return to these areas and I hope have an opportunity to ask you further questions, so that you can give an indication of your views in the light of that further process of digestion.  So I am going to leave aside altogether questions at this stage on the general issues to do with interchange, until I have at least had the opportunity to study that subject further with reference to the submissions that have been made.

But I would like to ask you one question, just by way of clarification, if you could go back to slides 9 and 10, which deals specifically with ATM withdrawals, which are ofuss in the sense that the card holder is withdrawing from a machine which is being provided by a bank with which that card holder has no direct relationship.  In other words, it is not the cardholder's bank that is providing the ATM and the R100.  Now, I would be right, would I, in thinking that, what is called there the acquiring bank, which has the ATM, is providing the cardholder, let us say myself, with a service.

DR HAWKINS:  Yes.

MR PETERSEN:  First of all an amount of cash, R100, which that bank, the acquiring bank has to be able to recover.  And secondly it is incurring costs, connected with making the ATM machine available, of keeping it full of cash and of engaging in the communications and related activities which enable it to get repaid.  

DR HAWKINS:  Correct.

MR PETERSEN:  Fine.  So if we take the, well, let us look first at the R100, the issuing bank, as I understand it, by virtue of participating in the card scheme, together with the acquiring bank, is undertaking that once it has authorised the transaction, it will stand good for the R100.

DR HAWKINS:  Correct.

MR PETERSEN:  So it will pay over the R100 in the course of subsequent settlement to the acquiring bank.  So the acquiring bank gets back its cash outlay.

DR HAWKINS:  Correct.

MR PETERSEN:  Now when we come to the problem that the acquiring bank has in getting back the costs and perhaps some return on those costs, relating to this transaction, that would appear to occur by way of the flow of interchange.

DR HAWKINS:  Correct.

MR PETERSEN:  Would I be right so far?

DR HAWKINS:  Absolutely correct.

MR PETERSEN:  Right.  And that is by arrangement, either between the two banks concerned or between all the banks on a uniform basis, participating in the scheme.

DR HAWKINS:  Correct.

MR PETERSEN:  Okay.  And that is, if I am understanding you correctly, where you were dealing with the difference between bilateral and multilateral arrangements.

DR HAWKINS:  Yes.

MR PETERSEN:  In the case of a bilateral arrangement it might be agreed just between the two banks.

DR HAWKINS:  Yes.

MR PETERSEN:  As opposed to a uniform or perhaps a default arrangement throughout the scheme.  Now what I would like to ask you is this, are you aware of any instances where an acquiring bank unilaterally sets the charge that it will make to the card holder for the ofuss use of its facility?

DR HAWKINS:  I am not aware …

MR PETERSEN:  Unilaterally.

DR HAWKINS:  Unilaterally?  I am not aware of that at all in South Africa.  The unilateral issue is one that makes me stumble, even in comparative terms in other countries.  My understanding is that it is possible in some of the countries and the country that comes to mind is Australia, where I believe the acquiring ATM and it may not even be a bank, who provides this ATM, will in fact make it clear to the consumer what its unilateral price charge is.  

So in other words it will say to you, if you use my ATM to withdraw 1 000 Australian Dollars, this is what I will charge you.  However, I would imagine that that would not be entirely a unilateral decision, because it could well be that for the acquiring ATM infrastructure to do that there are, in the background a whole host of agreements that this acquiring ATM will still be able to relay messages via an agreed switching service and obtain authorisation from the issuing bank and then in turn be able to charge the customer. So for example the customer may ask for 1 000 Australian Dollars and get 999 Australian Dollars.

MR PETERSEN:  Let me just interrupt you there, I can see that the acquiring bank will have various costs, connected with providing me R100.

DR HAWKINS:  Yes.

MR PETERSEN:  But on the face of it, is there any reason why, just as the R100 eventually appears as a debit on my account with my issuing bank, why a charge to me from the acquiring bank for the use of its service could not equally appear as a debit?  And that the acquiring banks could compete with each other on price to provide their ATM service to customers within the scheme?

DR HAWKINS:  There is no reason of which I know.

MR PETERSEN:  That you are aware of as you stand there?

DR HAWKINS:  No.  Except to say that of course what has been agreed within the payment-clearing house, which deals with ATM transactions, is that that is not how it is going to be.  But in terms of the technology that would exist and presumably the implicit agreement that if I have an acquiring ATM and I am able to interrogate your bank account to say, is this consumer good for the R100 and then obtain authorisation via our switching arrangement, there is nothing as far as I understand, in terms of their technology, that could prohibit that from taking place.  

MR PETERSEN:  Thank you, those are my questions on that point.  Chairman, I do not know whether you will allow me to ask for some clarification of the earlier part of the presentation, which we did not really get into by way of questions.

MR JALI:  Yes, you may.

MR PETERSEN:  Thank you.

MR JALI:  But before you go to the earlier part, let me just attend to a housekeeping issue.  Oh, I forgot this.  Going back to the second lot of the slides which you gave us, those slides will be numbered Exhibit "B".

DR HAWKINS:  Thank you, Chair.

MR JALI:  So that we all know, it is the second lot.  You can go ahead now, we are going back to Exhibit "A", that is what we want to deal with.

MR PETERSEN:  Thank you.  You cautioned us when it comes to comparative statistics, against jumping to conclusions, where it may be quite uncertain whether we would truly be comparing, to use my phrase, apples with apples.  Would you agree that among the reasons why one must be particularly cautious there, when we are trying to understand whether we have a competitive or uncompetitive banking industry, that one does not know whether the other countries with which one is making the comparison, themselves have competitive or uncompetitive banking.

DR HAWKINS:  Absolutely.  One of the concerns that one has when one makes comparisons of this nature is that when one uses rules of thumb and one would say, okay well perhaps South Africa, although we have such a very sophisticated and developed and advanced banking system, the reality is that we are not a developed country, we are an emerging market.  

And so one would have a tendency to then say, well therefore we should compare ourselves to emerging markets.  Because one of the problems with that is that you then perhaps compare yourself with countries like for example India, which has been an exceptionally heavily regulated system, one where there is still substantial state ownership and so on and you are comparing that to now a system which is entirely dominated by the market where there is no state ownership in retail banking.

And of course one could do exactly the same thing with any number of comparisons, which is why are saying, one needs to be fairly rigorous in justifying which comparisons you make.  One needs to explain this, I am comparing them for the following reasons:  Yes, it is a comparative system, yes, it is a comparative consumer base and any other host of variables that may be necessary.  

MR PETERSEN:  But it occurs to me in that regard that even if one makes a comparison with a relatively developed country with a vast and affluent consumer market, one again has to be very careful, because there may be problems with competition in banking in that market.  For example Don Crookshank found a lot to be unhappy about and to make recommendations in regard to it and five years later observed that not very much had changed.  So the extent that we are setting out here to try to improve competition in this sector, to the extent that it realistically can be and needs to be, international comparisons may in fact be of very little use.  Would you agree with that?

DR HAWKINS:  Yes indeed.

MR PETERSEN:  Now it may be difficult for you to bring up a slide from your earlier presentation, so if that is at all difficult, I will simply go to the printout, but I am interested in slide 18.

DR HAWKINS:  Yes, I can do it.

MR PETERSEN:  Of the first part of your presentation this morning.

DR HAWKINS:  Exhibit "A"?

MR PETERSEN:  Exhibit "A", yes.  Perhaps the light could go off again, just for the moment.

MR JALI:  Well, can somebody help us with the lights?

MR PETERSEN:  Thank you.  Now these are illustrative figures drawn from the Task Team Report of 2004 and those figures would themselves have been a little bit old even then.  So we are dealing with illustrations which have not been updated.  Is that correct?

DR HAWKINS:  Correct.

MR PETERSEN:  But it did just occur to me to ask you whether the position on the right-hand side, that is a customer with a bank account and is able to use an ATM?

DR HAWKINS:  Yes.

MR PETERSEN:  It appears to come out as the bottom line that such a person is much better off, but it struck me that here are reflected only the costs of actually using the service, the cost of having a bank account in the first place, to make the service available, has not been added in, has it?

DR HAWKINS:  No.

MR PETERSEN:  So in fact that bottom line might not look nearly as attractive when all those costs are added in?

DR HAWKINS:  That is correct.

MR PETERSEN:  Thank you.

MR JALI:  Can I just follow up on that slide, the cost of cost will also be different if it is an ofuss transfer?

DR HAWKINS:  Yes, it would be very much higher in each case.

MR JALI:  It will be very much higher?

DR HAWKINS:  Yes.

MR JALI:  Okay, no thank you.

MS NYASULU:  May I?

MR JALI:  Yes.

MS NYASULU:  Just, Dr Hawkins, again for, just for clarification, the issue of cards, clearly both debit cards and credit cards can be used to draw cash from ATM's.  I am aware that some people do use credit cards in fact to draw cash from an ATM.  In your experience, is there any differentiation in costs or price, I should say, and charges to the person, depending on whether they drew the cash using a debit card, which assumes, because it is linked to something else, that they do have the cash, as opposed to someone who draws using a credit card, which presumably is borrowing money from the bank?  Are you aware of differentiation in the charges to those …?

DR HAWKINS:  I am not aware of those, as far as I understand it would be what people refer to as the Saswitch charge would therefore be applicable.  So whether you are using a debit card or credit card it would not make a difference.  Of course it is a very interesting point you raise, the reality is of course the way in which the system would deal with you there is that whether you have in fact a positive value in your account and therefore you are using a debit card or in fact you have been effectively granted a loan through the credit card facility.  Both of those refer to spending power.  So in that case there is no discrimination in terms of the charge for the transaction.

However of course, you will be charged for the extension of the credit, should you not fully repay your credit card each month.

MS NYASULU:  Thank you.

MR JALI:  Dr Hawkins, it does not look like we have got any further questions for you.  I look at the time, will this be the ideal time to take the lunche on adjournment or should we carry on to the next session?  How long is the next session likely to be?

DR HAWKINS:  I think it would be the ideal time to take a break, Chair.

MR JALI:  Okay.

DR HAWKINS:  Because the next session will be about an hour.

MR JALI:  Will be about an hour?

DR HAWKINS:  Yes.

MR JALI:  So we will break until 13:45 from now on.

(Enquiry adjourns)

(Enquiry resumes)

DR HAWKINS:  Can I just make on comment?  In the break I had, it is very useful when one involves oneself in a public hearing like this, because whatever you say, people can correct you right on the spot.  And I, when we were talking about the card payments, I have made the statement that we need for a bank, to be able to issue cards they need to have membership of one of the card associations.

MR JALI:  Right.

DR HAWKINS:  And that is true if in general terms if one is looking at say a debit card or a credit card with  …  and the interoperability that most people want from payment cards.  But the exception is a situation where one is only wanting to issue an ATM card, in other words what they call a white label ATM card.  So in other words, apparently there are still some of those in the system.  So for example, ABSA I believe has some of those white label ATM cards in the system, those are not strictly debit cards or credit cards and they do not have either a Visa or Mastercard labelling on them.  

But the point that was raised by Ms Nyasulu about the point of would I be charged a different fee if I use a debit card or a credit card at the ATM, that was correctly answered.  In other words, those fees that apply are the Saswitch fees and of course, if I wanted to issue a white label ATM card, I would have to be a member of the Saswitch PCH.  Okay.  In general terms, as far as I understand though, there are, most of the banks are now issuing, the ATM cards are also either debit cards or it could also be a credit card with a pin.  And thank you very much to Mr Phasa for giving us that advice.

MR JALI:  You may then proceed, unless there is a question emanating from that.  No questions?  Okay, you may proceed then.

DR HAWKINS:  We are going to talk about access to the payment system, this is really one of the key and burning issues that have been raised since the Task Team Report, it was indeed the payment system that was seen to potentially be a complex monopoly by the Task Team Report.  In the Feasibility Report there was much emphasis placed on trying to unravel the role and the relationships within the National Payment System.  Basically one might say that the National Payment System lies at the heart of the banking system.  It is a complex national network that facilitates the transfer of funds between parties who do not know each other and who essentially have no reason to trust each other.

So this interoperability, this situation where I go into a retailer's store, I get a whole trolley-load of groceries, I do not need to know who he banks with.  I can still offer my card and I will be able to pay for those groceries, because of the ubiquity of the network and the interoperability of the system.  So it plays an essential role in the smooth functioning of the economy.  South Africa's payment system is a national network that embraces a number of players and perhaps we can just briefly spend a minute or two on some of these key players.  The first one would be the Reserve Bank's SAMOS System, which in fact is that system that allows the settlement to take place at the end of each day.  It is also the system that is the real time gross settlement system and the way in which it works is that if you have very large transactions they are directed immediately and directly through the SAMOS System.  

So you might say that the SAMOS system is not too different from the Bankserv system in that again we have a switching taking place, but because it is in the jurisdiction of the Reserve Bank and physically housed in the Reserve Bank, it also undertakes the settlement of the system.  And of course, remember that when one talking about a payment system, what is very important about it is not just the facility to make transactions and to try and ensure that because I am part of the same card network or whatever, that I have interoperability of cards and acquiring network and so on.

It is also ultimately to settle the system at the end of each day.  And it is only really when settlement takes place, in other words where there has been an exchange of information that says, Bank A owes Bank B the following in the following payment streams and that those amounts have been settled, that we can actually say that the transaction is fully complete.  In the meanwhile you have many hours ago walked away from the retailer with your groceries in hand and you think that the situation has been dealt with.  It is only once settlement has taken place that in fact we would say the transaction is finally resolved.

We also have a National Payment System Department, the NPSD, which again is a regulatory oversight department, it is housed in the South African Reserve Bank and their jurisdiction is to ensure that we do have systemic soundness and that we do have a well operating and efficient payment system in South Africa.  Then there is BASA, the Payment Association of South Africa, which is an industry body.  It is an industry body that has been granted really self-regulatory status by the National Payment System Department in the sense that it is the payment association of South Africa that is seen as the only official payments system body, it has membership, who are registered banks and it is the body that is engaged with ensuring that the banks comply with various technical standards, in terms of their participation, in the payment clearing houses, which is really the place where the technical agreements for each of the payment streams are established and monitored.

And effectively, if you want to issue a particular payment instrument you would need to be a member of that payment clearing house and you would have to abide by its technical rules.  Then there are the payment clearing house system operators.  I have already spoken to you about Bankserv and the role it plays, but of course there is also something like Straight, which would be the operator for bond and share exchanges.  It would also share bond and share transactions, it would also include potentially Visa and Mastercard, which also have those facilities although they are not widely used by the banks.

Then of course the registered and not only registered banks, but the clearing banks, the banks that have now moved that one step further, that they are not only just registered with the Registrar of banks, but they also have the facility to clear and settle and therefore they must be members of BASA, the Banking Association, they must have a SAMOS account and if they intend to issue debit or credit cards they must be a member of a card association.  And then of course the Post Office, which of course is again a member of the payment system, simply by virtue of its sponsorship role, which is granted to it by one of the clearing banks.  And that of course is an interesting role, because the Post Office or perhaps more correctly the Post Bank, is an entity which allows consumers a facility to deposit and to make certain transactions.

It, up until very recently, was not a member of a card association but recently has announced an alliance with Visa.  And because it is in legal terms really an exempt institution, it does not have to be a registered bank.  So it is the exception of a non-registered entity, engaged in the payment system.  There are one or two other anomalies like the Post Office, for example there is Ithala Bank, which also is not a registered bank persa, but has gained access to the payment system through a sponsorship arrangement with one of the clearing banks.  

A number of payment system processing providers of course are included in this, there are also a number of switches, somebody was saying the other day that there is some 28 switches around the country that can relay various payment instructions and then of course there are also retailers.  So the network is in fact a very vast and broad church, this is not a narrow landscape, this involves very many actors.  I am afraid this screen is probably not terribly readable from where some of the people are sitting, but basically, just to give you a sense of what this slide is trying to do is, to just give you a sense of the population …  

Let me restart that, it is just trying to give you a sense of how one can populate the landscape with these various entities.  There is a regulator, the Registrar of banks of course is important, as well as the National Payment System Department, there is a payment system management body at the moment, as I said before, we only have one and that is the Payment Association of South Africa, the payment clearing houses, the consultative forum, such as SANPAY and NPS Stratcom.  There are business forums such as the South African Payment Strategy Association of Paystrat and the various payment forums.  

There are various payment associations, such as Visa, Mastercard International, Swift, CLS, their payment system operators, such as SAMOS, Bankserv, Visa, Mastercard and Straight.  SAMOS is seen here as a different colour, because of course, as I explained before, although it is an operator it plays a very particular role in the landscape, as that operator that allows for settlement to take place in the system.  All of these other operators will be able to send instructions that effectively lead to clearing, but SAMOS is the settlement operator.  There are other system operators, such as SBV, which is the cash operator, there is IPS.  There is Swift, there are various types of banks, as I mentioned before, they are clearing banks and non-clearing banks.  And then of course there are a whole host of payment service providers.  And basically then the end-users, consumers and businesses.

What the Feasibility Report suggested was that not only the banks but all the payment system participants appear to find their payment system activity profitable.  Indeed this might be the motivation for the clammed to gain access.  There was a real sense when we were researching that work that there was great expectation by a number of players who would like to gain access to the payment system and we are going to talk about that now in terms of what it actually means.  Payment systems around the world and in particular South Africa, tend to be viewed as a privileged banking space.  They play a particular role, the payment systems play a particular role in the monetary transmission process.

And because of the fact that banks create credit and that they regulate it as deposit-takers, they are seen to somehow be appropriate …

However, as I mentioned before, there is a number of other potential entrants into the system, who could include small banks, non-banks and would-be banks.  And to each of those groups of potential entities access may mean some slightly different variant and we will be talking about that now.  In terms of the enquiry process, access may be important to the extent that barriers may be preventing effective provisions of payment services to consumers.  So it is in that context that access does potentially raise interesting questions for the panellists and the enquiry.

Well, the most obvious concern regarding access may be seen as access by would-be or small banks to the payment system.  Others also talk of access, but they appear to me, then they appear to refer to access to only part of the system and these others include a broad ray of non-banks, some of who we will talk about now.  I think it needs to be said at this point that improving access to the payment system does not imply disregarding any necessary distinction between banks as registered deposit-taking institutions and others involved in various aspects of the payment system.

And I do not think that there has been a suggestion so far and I am sure that nobody would like to introduce that suggestion, that when one talks of access to the payment system one would talk of disregarding any of those necessary distinctions that one might place on deposit-taking institutions.  But indeed, even for deposit-taking institutions there are certain concerns that have been raised and one can say that even existing registered banks have raised the concern of access.  Now in this table I have just a very brief description of who is seeking access, what are they seeking access to and for what purposes can we identify their attempt to gain access?

In the first instance one would say that small banks, mutual banks, international banks, as well as possible future dedicated banks may well want to gain access to the system.  What is it that they are looking to gain access to?  Well, if they are non-clearing banks, then they may well be seeking access to clearing and settlement activity.  It is useful to point out that when we talk of clearing activity we are talking about the exchange of payment instructions and the calculation of claims for settlement, that is clearing.  

Settlement itself is discharging of the valid claims between banking institutions and they are very often, in the new technological environment it appears sometimes that these are somehow simultaneously arranged, but traditionally we have always distinguished between the exchange of payment instructions and calculation of claims on the one hand, that is clearing and then the settlement, which is the discharging of those valid claims between banking institutions.  As I have said to you before, a bank needs to be a registered entity before it can even consider …   an institution needs to be a registered bank before it can even consider taking part in the payment system.

But once it has met these requirements, it will only then become a clearing and settlement bank, if it is a member of BASA, at least one payment clearing house and a member of the Banking Association.  It will also need to have a SAMOS account and that is the settlement account, so clearly it needs to not only be able to clear but also to settle, to receive and discharge those valid claims between itself and other banking institutions.  And as I have said here, since the acquiring network in South Africa is card-based it will also need to become a member of a card association that is true, so long as we are not talking about only ATM card issues.  If it is a white label ATM card then in fact it could simply become a member of Saswitch and not a member of one of the card associations.

Why would any bank really be interested in moving into this clearing and settlement activity if it is not doing it right now?  Basically, once a bank has become a clearing and settlement participant it can earn the fees for these activities from customers, rather than paying fees to a clearing bank for carrying them out on its behalf.  And of course, if one is not a clearing bank then one would have to do so.  And there are of course different arrangements that would allow you to ask a clearing bank to act in such a way on your behalf.  And as I mentioned before, one of those would be sponsorship, which of course would allow for entities like Itala Bank to gain access to certain activities within the payment environment.

Sorry Chair, this slide may look somewhat busy, but perhaps I could just use it to illustrate very briefly these concepts of clearing and settlement a little bit more clearly.  Basically we will have cardholders in the system who is making purposes and in this case we have assumed that they are making purchases from merchants and they are using their debit cards or their credit cards to do so.  As they do so they are effectively initiating payment instructions via the merchant's banker, which are relayed via the PCH system operators, in this case typically Bankserv or in the case of say Investec could be Visa.  

So these instructions are then relayed to the PCH system operators and these instructions, these matching instructions really are the exchange of instructions, which we saw was part of the clearing process.  Once Bankserv has actually created a net position in each of those payment streams and we could be talking now about ATM transactions, we could be talking about debit cards, credit cards, cheques, any of those payment streams, it would then, during the course of the evening, so at the end of each day, effectively, as a payment system operator, it would send the net position of each of the PCH members to the Reserve Bank and it does by interacting with SAMOS.

Then instructions are then issued in term which then allow for the settlement, so in other words the exchange of valid discharging of those claims between banks takes place and those are the points for there and there that you see.  So in other words, this process that takes place at this level, we may broadly refer to that as clearing and this process that takes place at that level is really a settlement process.  Given that some of the smaller banks and non-banks and given that the Task Team Report identified the possibility that new would-be banks might somehow not be able to gain competitive or equivalent access to the payment system.  Consideration needs to be given as to whether barriers to participation of small and mutual banks to the clearing and settlement infrastructure could be reduced.  That would be the first issue that arises as a consequence of what some of these smaller players have told us and may well be resubmitting in the process going forward.

Even as regards clearing banks however, there are also issues in terms of disparities in pricing, which may favour the large over the small and act as barriers to small clearing banks, wishing to gain access.  Now the example here is that as we have seen in the diagram so far, Bankserv for example is a very crucial operator in the system, it is really the key operating system for the payment clearing houses and for the banks offering payment instruments for their customers.  However, it is important to note that as far as we know and of course I am sure Bankserv will clarify this for us, but certainly as far as we know Bankserv currently has a volume-based pricing approach.

And effectively that means that if I bring an enormous number of transactions through the Bankserv system I will be charged a fee but it will be a commensurately lower fee than if I bring only a few transactions through the banking system.  And that of course is a volume based pricing approach.  What also comes out of some of what has been said before is that there are potentially issues of representivity within BASA and Bankserv, in terms of even though small clearing banks that are already part of the system.  One of the things that has been raised by those who are indeed already small clearing banks is that they find it difficult that they need to be represented, say either in the BASA management, well the BASA executive structures or in fact in the Bankserv board by one representative member.

So you would have a group of small banks represented by one of their competitors within those structures.  So in the case of Bankserv for example, as I said to you before Dandishelf is one of the five shareholders of Bankserv, it represents some seven small banks but only one of those banks sits on the board at any one time.  And clearly it may well be that within that organisation of seven banks, that there are very desperate views that they would have liked to have brought to board meetings of Bankserv.

Having said that of course, then there may also well be concerns that of course ties in potential concerns that have been raised about control and ownership.  And here we are talking about control and ownership within the banking industry.  As you know Bankserv is majority owned by the big banks, Dandishelf represent some seven smaller banks, but again the current control and ownership of Bankserv has been raised time and time again, because of its key role as this very crucial operator in the system.  If one sees Bankserv then as essential infrastructure because it allows this exceptional system of interoperability and because it plays a role that engenders trust in the system, then it may well be that broader representation on the board of Bankserv is called for.

SAMOS for example, which is another essential infrastructure, is owned by the Reserve Bank and it allows for the cost recovery of operational costs from various users.  So it is, in South Africa we see that we have at least two of these operators that we would easily identify as essential, the one being Bankserv, which is privately owned by the banks and the other SAMOS, which is effectively publicly owned, if that is how you interpret the South African Reserve Bank.  Now of course the concerns are that many people have raised the possibility of other alternatives to Bankserv, why do we just need one operating or key operator?

And of course, when I say that I do acknowledge that of course we do have the alternative of Visa or Mastercard in this particular instance.  But of course there are apparently others who could also play the same role.  Now of course, in something like this system, it has been argued by Bankserv and other commentators, that there is simply not enough volumes in South Africa to allow for another Bankserv type entity.  And that in fact we should not encourage or shall we say impose upon the industry to have more than one Bankserv type player dealing with the majority of the transactions.

I think that the point is well taken, given that it could well be that, Bankserv we know has played an exceptionally important role in the system to date.  However, I think the principle that new operators may be permitted, which is in fact how the current system is, should remain.  There is currently nothing that would prevent a new operator from being playing the role of Bankserv, except of course the rule that two banks must be prepared to indicate that this is an operator they are prepared to work with.  In addition the expansion of board participation with voting rights beyond the Big Four and Dandishelf to include perhaps the regulator or the banking adjudicator, has also been raised as a possible way of addressing some of the governance concerns around this very key operating system in the centre or the heart of the payment system.

Again these are issues which as a panel you may well receive comment, from my own perspective I am very aware that these are issues that remain outstanding.  These are concerns that have been raised and need to be potentially grappled with.  I have already raised this concern about the representation of Dandishelf members at board level in the case of Bankserv.  Now all of those comments there relate to access, potentially addressing possible access concerns of existing bank players.  We are not talking here about non-banks coming into the clearing and settlement system.  However, of course there are some non-banks who talk about access to the payment system and what do they mean.

And in the following couple of slides I have got one or two types of examples of institutions or groups of players who have raised the concern that they require improved access to payment system.  And in terms of how they have expressed themselves, I have tried to set out here again what they appear to be asking access for.  Again I would like to introduce this with a caveat that this is the current understanding, but it may well be that having read and studied some of the submissions made by these different players, that there will be variations in terms of the positions of some of these non-banks, I cannot speak for them, I can only tell you my understanding of their position as it stands.

An example here would be the retailers, in particular here we are talking about the large retailers that process many transactions through their systems and currently we have a system where the retailers tend to use an operator, their own operator or switch that they refer to as Easypay.  And effectively … understand from that they want access to Bankserv.  In other words, they want access to the payment system operator.  One of the retailers in fact expressed this to us as saying they would like Bankserv to be brought in front of the banks.  Now what does that actually mean?  Well it would mean that it would enable the retailer switch and in that case I am referring here to Easypay, to transmit all card transactions to Bankserv, thereby avoiding the interchange fees associated with the interbank transactions.

So in other words, we relay information direct to Bankserv, we do not go via an acquiring bank.  That appears to be the key approach that they have expressed to us to date.  So in this case the retailer switch connects direct to Bankserv and this may result, this may result, we do not know, perhaps this is what the retailers are hoping for, it may result in lower banking charges for big retailers and also consequently a reduced stream of revenue for the banks.  Now why do they want this access?  Well, the retailers, as far as we have been able to establish to date and as I say, I have not yet seen of the new submissions, this is based on my understanding prior to the submissions, is they have argued that they would like access to Bankserv, in other words they would like it to bring in front of the bank for two reasons.

The first reason is to enhance their negotiating power in terms of the bank charges that they pay and in the second is to ensure a more stable system.  Now what do I mean by that?  Well, one or two of the retailers have made it clear that from time to time, because they need to switch their transactions via the acquiring bank, if the system of the acquiring bank should go down, then it makes it very difficult for them to process debit card transactions, which we know must be online, you must be able to show, yes, I do have cash in the bank right now and therefore that can be authorised.  But of course it also may interfere with credit card transactions beyond the threshold level that has been set for credit cards by that retailer.  

What I mean by that is, we know that a credit card allows you access to some level of credit, typically a retailer will say for all amounts up to R200 say I am assuming that you are good for that.  So I can process that without having getting, but I have not got immediate online authorisation.  Now the retailers have argued that from time to time the acquiring bank systems go down and should that happen, then it means that they are unable then to further process the card transactions at their points of sale, for the period of time that the system is down.  Now, they are arguing that because they would say Easypay and Bankserv because they are operators, have in fact far better and rigorous backup systems.

To the extent that that is so is of course potentially arguable and of course we will presumably hear in the future, not only from the retailers but also the banks in this particular case.  In the past, I think it is true to say that the facilitation of transaction switching has been bundled with the banking service that the acquiring bank offered the retailer.  So typically I am the banker of the retailer, I offer the banker, I offer the retailer a current account, I offer him credit, I offer him overdrafts and so on and in addition I will acquire his point of sale transactions and then push them through the system.

However people have argued that existing technology allows for the switching service and the banking service to be separated out and to be provided more effectively on an individual basis.  Of course all of this argument needs to be couched in the view of saying, if there should be any change to the system and I am not pre-empting that, but should there be any change to the system it would be interesting to see the effect on small retailers, in particular relative to large retailers.  Small retailers may well not benefit in the same way that large retailers would from any potential change to the system.  They are likely to continue to rent the point of sale devices from their bankers and they are likely to have all the transactions both onus and ofuss transactions relayed by the bank to Bankserv.  

So it may well be that should there be any change in this environment the situation for small retailers will continue without any change.  Of course there are also a category of individuals that I have not yet mentioned and we may refer to them as super acquirers.  Apparently there are some of those in the system.  These are independent operators and when I say that I mean these are not banks, so in other words they are non-banks who are in a position to provide point of sale devices and of course all the technology and switching that goes with that.  They could potentially offer switching services direct to retailers.  Some have suggested that an increased participation of such super acquirers may increase competition in terms of the acquiring network associated with card transactions.  

Some of the super acquirers, some of which are already in South Africa, is a widespread phenomenon in other countries and of course this again would be an area that would be worthy potentially of consideration in the enquiry.  Another possible example of a non-bank entity that would like to gain or in this case continue to keep access to the payment system are those that we may refer to as private bureau.  Essentially a private bureau is an institution that gathers payment instructions, they are typically debit orders, on behalf of clients such as insurers, to conduct their business without having to go through a bank or banks.  So effectively they would take the debit instructions from a large insurer, they effectively make sure that they are on the system, that they are correctly accounted for each month and they then effectively relay this information in some way to Bankserv.

In the past this information was relayed through a mechanism of mag tapes and Mr Chair, when you do get to visit Bankserv, you will see that there is still a large hole in the wall where it says mag tapes here and you could throw your mag tapes in the hole in the wall in the Bankserv premises and all of these instructions would then be process by Bankserv on your behalf.  However of course, we moved on in terms of technology and now there are other ways of transmitting the information to Bankserv.  But the private bureau were very concerned when the mag tape facility was phased out and they were concerned that they would be excluded from being able to relay this information directly to Bankserv. 

And they argued that if they did not have this access they would typically be unviable, as they would have to now charge their consumers an ofuss premium, because they would have to go through an acquiring bank and the acquiring bank would be able to sort the ofuss and the onus transactions.  All of the ofuss transactions with all the other bank accounts in the system would carry a premium and that would make them unviable.  And they also pointed out that the big banks tend to have their own bureau, so they would be able to be, should we say they would feel in a disadvantage in terms of processing these client orders, if you like, these payment instructions.  

As it stands the private bureau have a legacy of access into Bankserv.  What potentially concerns them is that that would continue going into the future.  And again here we see that they would like to have access to Bankserv because of its very important role that it plays.  Of course we could go through other non-bank players, we could look for example at micro lenders, we could see how they also have requirements in terms of access to some kind of payment mechanisms.  But it appears that certainly in terms of the two examples that we have look at to date, that non-banks typically want access to the official utility company of the banking industry. 

In other words, they want access to Bankserv when they say they want access to the National Payment System.  And indeed this issue appears to have caused some concern by a number of commentators.  Clearly as I said right upfront, one does not want to diminish the necessary distinction between banks and non-banks, banks as deposit-taking institutions and their role in the payment system and non-banks as non-registered deposit-taking institutions and the kind of role they would like to play.  Hence these non-banks want access to the switching service that gives rise to the settlement function without wanting to become banks themselves.

Clearly, if any of these non-banks want an access that potentially could compromise in any way the security or the stability of what we know to be a very stably run and efficient payment system, then they would need to meet whatever regulatory requirements were imposed upon them.  Perhaps then, Chair, I can conclude by just talking about the terms of reference.  Thank you, Chair.  Perhaps I could just in conclusion then highlight the terms of reference, which said that really the enquiry was to look at the level and structure of charges.  I think I have raised some of the concerns about the level and the structure of charges in terms of the different payment service providers.  

I think I have also raised some of the concerns about the costs of providing retail banking and the charges that are then relayed to the consumer and the process by which such charges are set, as well as the level and scope of existing in particular competition in this regard.  Then I think that also there are clear issues that come out of the presentation, relating to the feasibility of improving access by non-banks and would-be banks to the National Payment System infrastructure, so that they can compete more effectively in providing payment services to consumers.  And of course then there is … phrase in the terms of reference which relates top any other aspect, relating to the payment system or the abovementioned charges.  

And in that regard one might say some of the issues that have been touched on, such as control and governance, could fall well within the remit of that third point.  Thank you, Chair, I do not know if there are any questions for me.

MR BODIBE:  Thank you, Chair.  With regard to access by say the retailers to Bankserv, does access to switching not at least depend on also access to bank accounts?  So how will these transactions be averted if the retailers have direct access to Bankserv?  If you have any idea, can you enlighten me on that?

DR HAWKINS:  If one could look at a picture like this, currently we have a system whereby, if you are a cardholder any purchase that you make at a merchant would be relayed effectively through the name of an acquiring bank.  The transaction as it is currently, sorry, the instruction as it is currently relayed, in the name of the acquiring bank to Bankserv and which then would generate a series of actions such as sending a message to another bank and then receiving authorisation for a transaction and then allowing authorisation to the point of sale.  My understanding is that currently this technology that does all of that is not particularly interrogated in any way.  

And I would be happy to be enlightened by anybody who could help us with that regard.  But effectively the transaction is effectively, in terms of practice, already doing precisely what the retailers are asking for.  In other words, Easypay is making, sending an instruction to Bankserv, but when it comes into Bankserv it has the name of an acquiring bank upon it, if you like.  So it has some kind of identity that says, I am sending you this transaction from Pick 'n Pay but it has got ABSA's name on it, if you like.  Now why the retailers argue that they are already effectively doing that is that, my understanding and again I remain to be corrected on this, but my understanding Is currently that that transaction is already in practice being relayed, direct through that way, but it carries an acquiring bank face or name, if you like.

Now they argue that that, the carrying of the acquiring bank face or name on that instruction comes with it, with certain cost obligations and they would argue therefore that should one not rather, instead of using that route of going via Bank A, which and again one would have to obtain guidance from the banking environment, is to say what does it serve, what purpose does it serve, I guess that is the question, for it to go via the Bank A to Bankserv, in terms of name.  That could not be done without in the system.  Currently the way in which it is working is that the acquiring bank is being used as a mechanism to generate, if you like, fees and is being used to buy the issuing bank, in this case potentially to recognise where does this exchange of information come from.  

Now it may well be that the banks potentially argue that it is necessary to retain the acquiring bank infrastructure, simply because they know whom they are dealing with, they know who they are getting the instruction from.  They know this is a registered bank, they know that it is good for its obligations within the settlement system.  But the, my understanding at the moment is that in terms of the relay of information it is not technologically impossible for this to, for Easypay to directly send transactions or instructions to Bankserv, but of course it does beg the question then, why is it over all these years we have had acquiring banks and what role do they play in this environment and that I cannot answer.

MR BODIBE:  Yes, thanks.  Second question will be, do you at least understand volumes carried by Bankserv, Visa and Mastercard, all the system of ratios, do you have at least an idea as to the size of the volume by each?

DR HAWKINS:  Bankserv is big and the rest is small.  Bankserv is very big and the rest are very small, I am afraid, as accurate as I am prepared to be at the moment.

MS NYASULU:  Dr Hawkins, just so that I understand, presumably the reason that an instruction comes from Merchant A and has to be rooted via Bank A, it would seem to me is to ask, is Merchant A asking Bank A, does cardholder B have the funds?

DR HAWKINS:  Correct.

MS NYASULU:  And can I assume then that it is quite possible that the response could come back, even before it went into the PCH system operators, is Bank A able to say to Merchant A, do not give her the T-shirt, she does not have the money?  And so, just to follow up on Mr Bodibe's question, I am assuming that the reason that the instructions proceeds even to that center is because Bank A has already said she does have the funds for the T-shirt and the instruction to then start the relay of paying happens in the center.  Is my understanding correct, could the instruction for instance stop at that red block and come right back and say, decline?

DR HAWKINS:  It absolutely could but then I would need to be a customer of Bank A.  So in other words, if I am a customer of Bank A, then certainly Bank A is the one who is going to decline or authorise.  So in other words, if any of these transactions are onus transactions, they would bounce back at this point.  So in other words, there will always be some level of transactions going through Bank A, where again the decline effectively happens immediately because you are my customer as Bank A.  However, if I was not a customer of Bank A and in fact was a customer of Bank B, then it would have to go via Bankserv for this instruction, this query really, does she have the money for the T-shirt, Bank A would come back with authorisation, yes indeed and I would be able to walk out.

MR JALI:  Dr Hawkins, could you go back to the, I think the first two slides of this presentation?  There was one headed, which way you defined, no the next, the one before that.  That is the one, the one before that, the one you just had before this.  Right.  What I want to get clarification on, which institutions or organisations form part of this complex network?

DR HAWKINS:  All of those, so that includes all the regulators, it includes the clearing houses, it includes the registered banks and it includes the payment processing providers and retailers.

MR JALI:  Okay.  Just for the record, that would be slide 21, in response to that question, of Exhibit "B".

MR BODIBE:  In your knowledge, does Easypay pay more or less the same as banks to Bankserv for their transactions?

DR HAWKINS:  Sorry, I wonder if you could just ask that question again.

MR BODIBE:  Okay, if you can go to one of those slides that has then to assist him.

DR HAWKINS:  Oh sorry, yes, or this one here?

MR BODIBE:  Yes, that also shows the flow, yes, that one.

DR HAWKINS:  Yes.

MR BODIBE:  So I assume that in your, that diagram would have to change if you are to look at Easypay, so it will have like Merchant A and Easypay somewhere in between.  

DR HAWKINS:  Yes.

MR BODIBE:  And then directly link to the PCH system operator.

DR HAWKINS:  Yes.

MR BODIBE:  Now the question I am asking is, at the moment banks pay for that services provided by Bankserv.  So does Bankserv charge Easypay more or less the same as it would charge Bank, of course depending on the criteria or volume?

DR HAWKINS:  Okay, that would, I mean that is a real question of the future, but should any changes be made to the system, because currently the way in which it work is that one really only has the right to be transmitting, shall we say transactions in the name of a bank to Bankserv.  So in this case, although Easypay or perhaps another switch, may in fact be relaying information directly into Bankserv, currently it would only be doing so in the name or the face of an acquiring bank.  And that acquiring bank would already have at the beginning of that year, a fee structure have been set for it, based on its anticipated volumes through the system.  

So currently there would be no way of knowing, should there be a non-bank sending transaction directly through it, without the name of an acquiring bank or face of an acquiring bank attached to it, what that would be.  Because currently all of those costs would be relayed via the acquiring bank.

MR BODIBE:  If I may follow-up, does then Easypay pay the acquiring bank a fee for being able to act as if it was that bank?

DR HAWKINS:  No, it would not pay the bank a fee, remember what happens here is in terms of our flow of funds, Merchant A …  No, let us perhaps just simplify the matter, it could be that I am a small mom and pop shop.  A small mom and pop shop might have a point of sale at the store and that would allow for transactions to go through that point of sale.  In that case typically the point of sale is something that I might either buy from a bank or a provider or I might rent it from my bank.  And that, my acquiring bank in that case would probably typically be my banker and that is whose name would carry all the transactions from my mom and pop shop.  In the case of a very large retailer, because there are so many transactions taking place, the retailers themselves have actually sought to put another operator between themselves and the bank, if you like.  

So it is as if that point of sale is somehow slightly more sophisticated and in this case it provides different IT facilities, which would include a separate netting of the transaction, so that the retailer itself can keep a good record of what has been going on and so on.  In all of those cases, then this, we could actually just sort of see Easypay as if it were the point of sale, so perhaps in a way the, I do not want to be misleading by the presentation and just say, in this case any instruction that is switched from the merchant to the bank to Bankserv is as if it comes from the merchant.  So in other words you need to see Easypay as if it were taking up a corner of a Pick 'n Pay branch, if you know what I mean.

So that in other words it is part of the merchant.  So the acquiring bank and Bankserv does not see it separately from the merchant and its transactions, as it stands now.

MS NYASULU:  Sorry, I just need to clarify one of the comments you made about the retailers, the merchant saying that they would like to put Bankserv, that little oval, before the banks.

DR HAWKINS:  Yes.

MS NYASULU:  Just so that I understand the game, what they are suggesting is that card holder B would buy his T-shirt from Merchant A and the instruction would go that way.

DR HAWKINS:  Yes.

MS NYASULU:  Straight in there?

DR HAWKINS:  That is correct.

MS NYASULU:  So the relaying of the message about whether the card holder has funds would go directly to that place, without ever having gone, is that what they were suggesting?

DR HAWKINS:  That is my understanding of what they are asking for.  So in other words there, it is not a question, so what effectively would happen, here I am a Card Holder B, I shop with Merchant A, the instruction goes direct to Bankserv.  At Bankserv, Bankserv will now identify me by virtue of the digits of my card number and will say, aha, this is a Standard Bank card holder, as opposed to an ABSA card holder and I will now send this instruction to Standard Bank to see if she indeed has funds.

MS NYASULU:  So really all you have achieved then is that the process would still have four stages, the only difference is that instead of going up this way that way it has gone this way, but still has to go to Bank A?

DR HAWKINS:  It may well have to be relayed to Bank A or Bank B in the system.

MS NYASULU:  Okay.

DR HAWKINS:  Remember that if you are arguing this way to actually exclude Bank A from your picture, then presumably you are arguing that because you have in your mind that if you do a direct relay of information here, that to the extent that you are paying a merchant service charge or interchange or some combination of those, that you believe that you could perhaps negotiate down, as a consequence of doing that direct switching then you believe that somehow the fees associated for those transactions may be reduced to you as a retailer.

MS NYASULU: And you are basically shifting the risk then from the bank for that transaction to PCH.  Is that the understanding?

DR HAWKINS:  Well it depends what you mean by risk.  Remember that a debit card instruction can only be authorised if there are funds.  So kindly an instruction will go through to here, it will kindly it goes through to Bank A and then through to Bankserv, does she have cash, yes it is fine that the authorisation is made.    In the case of a credit card again, remember although it is effectively a loaned balance as oppose to a balance that you yourself originated and deposited, effectively it still amounts to spending power.  So again, if one looks at the authorisation, goes through to bank B, yes that in fact she is well within her limit

MS NYASULU:  Sorry, if I may, I am actually glad that you pose this specific question, does she have the funds.  Who answers that question in that diagram?

DR HAWKINS:  It would have to be the bank with whom I bank.

MR  JALI:  If we exclude the bank with whom you bank, then what about Bank A, if you have two Bank A's, then how does that happen, or is that the car holders bank?

DR HAWKINS:  Yes, yes, yes.  Well, kindly in this environment we have got card holder B who is a client of Bank B and because he is working through Merchant A who is a client of bank A, it must go through Bankserv.  We could greatly simplify this picture it was card holder A and therefore a customer of A, we just go straight through to Bank A and come back and say fine.

MR  JALI:  But what is the rule then of bank A, that is what I am trying to understand in all of this?

DR HAWKINS:  Kindly Bank A is playing an enquiring role that says, simply because we have certain rules associated with accepting card payments and kindly, as it stands, if I want to have acceptance of say Visa or Master Card in my store, then I can have quaints of sale but I can only have a limited number of acquiring banks to translate that information for me, effectively in their name through to Bankserv.  

What the retailers are arguing is or asking is,  perhaps precisely the question that you have just raised, which is to say, could we not do exactly the same thing, given the nature of these particular payment instruments which are that they are technologically advanced payment instruments as in cards, within second I can obtain information from another bank to find out if the customer does have money and then allow the purchase to take place.  

But kindly, as it stands, I may not process transactions unless I send it via an enquiring bank. So at the moment this role, I think I raised the question, the role of Bank A is, certainly we know, kindly defined in terms of rules but whether there are in fact additional underlying functions of Bank A in this role, needs to be further clarified.

MR  JALI:  And they charge, banking charges to do the fish  structure, I just want to see, did you have a slide which has the fish structure.  The explanation was contained, it was slide number 26 of Exhibit B, just for the record.  So the fee for Bank A then, will be, I am trying to look at that?

DR HAWKINS:  Okay, sorry, in this case here we would have a merchant, the enquiring bank is the Bank A on that previous picture.  The enquiring bank charges the merchant a service charge per transaction and that is usually an ad velorum charge, so it will be a percentage of the value of the transaction.  In turn,  the enquiring bank pays the issuing bank, that is the bank I got the card from, he pays the issuing bank an interchange fee that is been set on a multilateral basis and at the same time, because it is a card, because I am, it is a debit card instruction we are talking about here, I would typically pay my issuing bank a service or transaction charge per transaction that I make.      

So if we look at the sum total of that, again if we assume we are dealing with a transaction, just for the record, we are now on slide 18, you would see that the consumer pays the issuing bank a certain fee, assuming that the consumer has requested a purchase of up to R100, then the acquiring bank who is Bank A in that previous picture, then pays the issuing bank that interchange fee of 55 cents and the Bankserv or operator fee, in that case the click fee, is round about 9 cents.  And over and above that, the merchant pays the acquiring bank some merchant service charge.  

And as I have pointed out before, this can vary between, well it can be as high as 6%, it could be lower than 1%, but people talk about an average of round about 2.5%.  So that would be the flow of fees associated with that.

MR  JALI:  Okay, thank you.  Thank you, Dr Penelope Hawkins, it looks like I do not have any further questions for you.  And thank you very much for highlighting regarding this aspect.  We may obviously ask you to come back again, after the banks have given us their representations to clarify certain other aspects.

DR HAWKINS:  Thank you, Chair.

MR  JALI:  Thank you.  The next presentation will be from the banking ombudsman, Adv Neville Melville. Thank you Sir for coming.  You can take the podium.

ADV MELVILLE:  I must just add that I was very relieved to hear of your appointment, because up to that point it was very difficult for me to go to dinner parties and so forth, with people complaining about bank fees as son as they realised who I was, and now I can just say, take it to the Competition Commission at their hearing.   Any way, that is by the by just to formerly indicate what I intend doing.  I have already previously on behalf of my organisation submitted some comments which I intend to include in the representations, by specific reference that I am making today.  

And then I am going to comment on certain things.  But just to indicate or position my organisation in the scene, so to speak, the ombudsman for banking services is now an ombud scheme,  which is regulated by statute and also recognised in terms of Section 11(7) of the Financial Service Ombud Scheme Act No. 37 of 2004, and it is actually structured independently of the banking industry as a Section 21 company and on the previous occasion I did submit a list of all the existing members of the board and so forth, but I do not propose to labour on that now..  

The areas that I intend to address of the terms of reference are, areas of concern by bank customers regarding charges by banks.  And then secondly, increased transparency in competition in relevant markets.  And thirdly,  recommending improvements in conditions affecting competition.  As far as the first aspect is concerned, the areas of concern by bank customers, we are obviously well-placed as far as that is concerned, to reflect the sort of views that come to our office, as far as that is concerned.  But I must just indicate that we have some sort of a key-opening view of the world, in that we do not see everything that happens in the banks.  

We are really confined to those concerns that are brought to us.   And the primary interests that we are involved in are areas such as mortgage loans and insurance relating to that and so forth and transactions involved on the ATM's.  I did give a breakdown by way of example in the comments that we made, to give you an indication of the main areas that we are involved in. Fees and charges certainly do come to our attention.  Usually they are incidental to some other aspects.  Say for instance, some one who has had their home repossessed may also have a subsidiary complaint that there were some fees and charges in respect of the recovery fees and the legal fees and whatever, that they also have a complaint about.  

But obviously from our point of view, the main concern is whether or not the bank was justified in repossessing the home, whether they have gone as far as they should have in accommodating a person and so forth.  And again another example, an ATM, someone's card and pin are compromised somehow, their life savings of R3 000 is drawn out of the account on one fell swoop.  They come to us obviously complaining about that and then they may say that the bank has also charged me R30 fees.  So the fees will be very much of lesser interest to us as far as that is concerned.

But I have provided examples, specific examples of complaints that have come through to our office and those that still bear the names and details of the people we have obtained the permission from them,  to actually share those details with you and then we also provided you with some summaries of the type of matters that we have that reach us generally in respect of fees and charges and also some of the interventions that we have been involved in and the outcomes on particular cases.  

And as I have mentioned, both of those have been provided to you and I do not think there will be any useful purpose for me to plough through those at this stage.  But that was in response to an earlier approach from the Commission that we have now been able to provide some examples.  But as I have indicated, it is very difficult for us to sift our system because those are not the flags that we actually have out, because it is very much incidental to the main work. But, subsequent to the previous information that we put before the Commission in terms of our comments,  we have had some sort of a promotion that has been running country wide and certainly anything that came out of it, would not have been statistically accurate, in that it was fairly random.  

That the people that we approached in shopping centres, taxi ranks and so forth, asked them to fill out a card as part of the competition, and one of the questions was, is there any way in which you believe your bank can be improved.  And we have just collated the results of that, and out of 42 000 cards that we completed correctly, 21 343, which is just over 50%, had spontaneously, in other words it was not a tick box, but they acted themselves, saying in what way the bank could improve itself.  So slightly over half of the people had made mention specifically of bank charges. 

So obviously the report upon which this commission is based, or which launch this commission was correct in saying that it is a concern.  And as I indicated in the comments that we submitted previously,  on, if I can refer to them specifically, page 2 of the previous document which is now Attachment 1, people were asked by Mark and all and a survey commission by us in 2004 as part of the promotion that we were running within the banking industry, people were asked what they thought of bank fees generally.  7% thought they were low, certainly those people have never approached us directly, 35% of them thought they were moderate, 48% thought they were high and another 9% were non-committal one way or the other.

And then another question that was put to the people that were interviewed is, whether or not the people believe there was overall quality,  15% indicated excellent, 22% very good, 32% said good and then 31% then collating against that, was value for money, only 7% thought it was excellent, 15% very good, 36% thought it was good and 42% of those, which was the biggest group, thought that the value for money for the services that were rendered, were fair or poor.  So that gives some sort of an indication of the broad views out there.

Obviously as I have indicated, we cannot put that in any sort of a scientific footing, but I do believe it should be of some value to the Commission, to have some idea of what the climate is as far as that is concerned.  As we indicated in our earlier representation which I have referred to as the comments, much of that or certainly a percentage of that would be excluded from our jurisdiction.  So if it is purely a complaint about the level of a fee or a charge of existence of a fee or a charge, that is not something that we deal with and that is not something that ombudsmen world wide would look at.  

But if it relates to a specific fee or charge which was levied and the impact of that, then that is certainly something that we can intervene and look at, whether it was legal, reasonable and many other aspects that we may look at and also make reference to the code of banking practice.  And we have provided there, if I can just quickly find the reference to it, one of the attachments that we have,  is actually a list of the matters of which we have been able to, or some of the matters which we were able to assist as well as some of which it was not possible or we did not find in favour of the particular person.  It is Attachment No. 5 in the pack that were sent through.

So then that gives the broad overview.  Coming now to the question, the second aspect, increasing transparency and competition.  Perhaps a very graphic way in which I can describe the experience of many people, now I am blessed to have a daughter who is still attending school and not so blessed to have to help her sometimes with her projects.  And she was given a project to compare the different accounts at different banks and with reference to the interest rates and also any charges there may be.  And just to illustrate the difficulty.  I have brought along the, some of the brochures that were collected for the purpose,  and as I have indicated, I assisted her in the project and with all of those brochures that we were able to glean, it was impossible to actually find the required information without actually going in to speak to the teller.  

And we did not try that so I do not know whether that would have been effective or without going on to the internet.  And perhaps just to take the point a little bit further, referring to, I think it is Attachment 6 that I have, is one of the complaints that we did receive and you will see it was from, in fact it was from a university professor.  So it seems that,  even having a degree, does not necessarily assist in the process, so as far as that is concerned, certainly we believe and it has been our experience, that a lot of the difficulties that people experience, come from the fact that they do not understand how the fees and structures work. 

They do not know what they are going to be up front and they get all sorts of surprises, and we find this particularly true with the lower income range, the semi-literate and illiterate people and quite frequently we hear form people who come into our office, a complaint along the lines, I had a R100 in my savings account, I went and checked the balance and it is now R90, they have stolen my money.  So there is no understanding or comprehension that the bank has certain administrative fees whilst the money is sitting there, which may actually be greater than any interest that was earned on it.

So I understand that there has been a lot of research done on the number of un-banked people there and the population and it certainly does not entice them to come out of the woodwork so to speak under those sort of circumstances.  So certainly that is an impediment as far as that is concerned.   But if I can now go on to the third aspect, the recommended improvements, and ...

Yes, certainly, anyway as I say it is not, there is a home buyers guide, there is your guide to insurance, some funeral cover, creating your wealth, personal loans, transaction accounts, micro loans, preserving your wealth, debit cards, E-plan, home loans, your guide to saving, investment, some one Student Achiever and then Personal transaction accounts, this one says my bank is my family, get the life you want with a current account, flexi save, electronic fund movement, employee plan, small loan, kontant en dan kits, flexi select and personal accident plan, my bank is my home, that is affordable home loans solution.

It is very easy to see what some of them actually relate to.  Inadvertently they are just a handful of the random pamphlets taken from various banks and I think they are more or less along those lines, the rest of them, as far as I can see.  Business banking we have as well, agriculture, finance your business, your guide to loans, vehicle and asset finance, credit cards, Fifa World Cup card and ... no that is just the complaints proceeding.

As far as increasing transparency and competition is concerned, sorry, on to the next one, recommending improvements, I made reference in broad terms in the previous submission to developments that they have been England and the research that had indicated that there was a perception at least that it was difficult to switch accounts,  and this was seen to be an impediment to competition.   

Then,  just trying to find some of the information that would be of assistance from what we had, I have incorporated into our submission today, an extract again from a Mark & Hall survey in the form of a pie-chart,  which indicates the level of commitment of the customers that were approached, and it indicated 32% were truly loyal, 5% were accessible from what I understand it to mean that they would be open to offers from another bank, 36% were considered to be high risks, so they were actively looking for other offers but 27% of those approached, actually felt for one reason or another that they were trapped.


And certainly, from the experience that we have had in our office, the sort of aspects that people encounter there, is the debit orders failing and the insurance being cancelled and so forth and the loss of the records of a person's credit history.  So you lose your credit history to some extent and so forth if you switch to another bank.  And I think just a general fair that there will be some sort of mal-administration that will take place and your accounts will be messed up and your checks will be returned and this sort of thing.  


I am not saying, whether or not that is founded,  but it is a perception and I think on that same basis the Competition Commission in the UK, admittedly they were looking at small business accounts in respect of that extract that I have included as part of the presentation which would be, if you could bear with me, I think it is Attachment 8 to the documents that we have provided.  So you will see there, in essence,  the main recommendation was that the bank should put in place a mechanism whereby they could guarantee or ensure people that most switches would take place in a set number of days and the consequences that would go with that, would be such as to minimise on any disruption or any inconvenience on accounts.


So I do not propose to plough through all of the fine print there, I may just provide that as a reference point that the commission may wish to take up at a later stage.  And then I must indicate that when we raised this with representatives of the banking industry at one point,  we were told that there was something in place here and I have not been able to verify that, but it would be my submission, even if there is something in place, that it should be something that is well known and advertised to people to allay their fears, so that they would be open to offers on better rates and so forth at other banks.

And then,  just to start drawing to a conclusion, certainly it has been our experience although it is not the main line of our business so to speak, but a sizeable proportion but not the majority of bank customers, are concerned about the level and application of bank fees and charges, and the complaints about the actual levels of fees and charges, although they are outside our mandate, we nevertheless act as a conduit by referring them through to the banks.  So we sensitise them to those issues and obviously, hopefully, they would act upon them appropriately if they are sufficiently sensitive.

And also that, where we are able to assist, is those people who complain about the particular application of fees and charges and I overlooked one particular aspect that we touched upon, is that we are busy at this stage doing a research project on the question of penalty fees, as to the legality and the application and we are getting a legal opinion on that at present.  And we are on the practice of putting out bulletins advising members of the public of their rights and how best to enforce them and also suggesting changes to the banks.  So we may be coming out with something to that effect during the course of the year.  

But then our overall view as was indicated in our earlier submission was, that we believe that market forces could provide a very real downward pressure on fees and charges, and that the propensity of bank customers to take advantage of competitive ofuss, the ofuss is inhibited by the lack of disclosure,  as we indicated, an easily understood manner.  So it is all very well that that be available on the internet,  but that is not quite the same as the poor fellow who goes into the bank and tries to peruse all the brochures and so forth, and certainly this should be applicable to the banks, their cost structures on all the various offerings.

Certainly it would also help obviously outside the banking system if there were people, consumer organisations and so forth who took up that particular issue and made that part of their educational push.  But in addition, as I have indicated, customers fair, the negative consequences of switching accounts from one bank to another, which we believe would contribute to inhibiting competition.  And the recommendation, which we believe,  would go some way to alleviating the situation, would be that for this commission to formulate appropriate provisions relating to these two problem areas, perhaps drawing from the experience oversees and to make recommendations that they be incorporated into, if nothing else, the code of banking practice, which is the document that we enforce and give effect to.

So certainly from our operational point of view that would be of assistance to us, because we operate very much in a vacuum as far as that is concerned at present.  Although as you will see from the cases that we refer to, we do try and find a way and a solution to all those matters that do come to our office.  So I do not propose to labour those points.  That then is the essence of our submission and I throw it open then to questions.

MR  BODIBE: Thanks.  There is quite a number of issues that I think, in your submission, and thanks for your submission.  And of  course we would need some clear engagement as to what it would entail.  But the question I would like to pose is, for example, in your conclusion, your this paragraph, where you make reference to assisting bank customers who complain about application of specifically fees and charges.  Would it be possible just to draw generically what could have been the complaint and what was your determination and maybe probably the outcome of that intervention?

ADV MELVILLE:  Sir, if you could bear with me, I did earlier refer to the attachment there, if I can just find it again.  Right, it is Attachment 5, these are now the matters in which we have intervened, and perhaps I could just read some of them into the record.  The first one, a company applied for a bond through the bank.  After assessing the application and the property, the bank did not approve the application.  The bank however still debited the amount from the company's bank account for the valuation done.  We found no evidence to show that the company agreed to pay a valuation fee, even if the loan was not granted.  

The bank complied with our recommendation that the fee be reversed.  And then the next one, the customer had an account with the bank for a number of years and then discovered that he was not suppose to have been levied with bank charges, due to the significant balance in his saving account.  The bank made an error and continued to debit his account with the bank charges, but the customer should reasonably have noticed that the charges were being levied, despite the type of account he held.  The customer was further reasonably informed regarding the original charge and it was found that the bank's offer to reimburse him half of the fees levied over the years, was reasonable.

And then,  the third one, the customer discovered that he was entitled to free banking from the age of 55 and he claimed reimbursement for all the years he have been charged for banking on his account and it was found that the bank did send out advertisements advising clients of the change and the application procedure.  The fact that the customer was not aware of the product or did not see the advert, could not be held against the bank, and so no recommendation was made for reimbursement in respect of that one.  Obviously these sort of ... and we do not know exactly what drove this particular decision.

The next one, the bank customer was the victim of ATM crime, the customer's card was swopped and his pin observed while he was at the ATM.   On the specific facts of the matter a recommendation was made that the bank reimburse him with half of the loss and half of the fees incurred for all the forged transactions.  So I assume from that one it was assumed that he was in some way responsible for his own loss.  The customer in the next one, did not have sufficient funds in his account to pay a debit order or debit orders that were processed.  The non-payment of the debit orders resulted in the fee of R110 being charged for every returned debit order.  

The total amount charged exceeded the value of the debit orders processed.  The bank agreed on our recommendation that half of the fees be reimbursed.  Then the sixth one, the customer applied for an overdraft and was requested by the bank to produce statements of his account to show the cash flow position.  The customer objected to being charged R25 per statement copy.  During the investigation of the matter we requested the account statement to confirm other aspects of the complaint.  The statements were supplied to the customer at no charge, which in any event settled that part of his complaint and that indicates an example of where it was only incidental to some other aspect of the complaint.    

And the next one, the customer was in arrears with his personal account and the bank took legal action.  The customer objected to the legal fees, penalty interest and other charges levied on the account.  During the investigation of the matter, the bank made an offer to write off all fees and charges on the account, which the customer very wisely accepted.  The customer objected to being charged for depositing cash into his account.  In his particular circumstances it was difficult for him to deposit in any other way.  In the particular circumstances again, we had to confine it, so we do not make a general rule.  We recommended that he be reimbursed for the charges or that a suitable alternative be found,  and what happened is, that the bank in the end agreed to reimburse a portion of the fees charged and to find a possible alternative.

And then,  the last one that we have used as an example here, is the customer transferred her bond from one bank to another, under the impression that the bank would reimburse her for all the fees charged, and then the customer objected when the bank levied her 50% of the costs incurred.  And from the investigation it appeared, that the documents signed by the customer clearly stated that only 50% of the costs will be covered by the bank.  The customer was further a bank employee and should reasonably be aware of the costs.  So in that instance there was no recommendation as to a reimbursement being made.  

And those are the few instances that we have sighted there.

MR  PETERSEN:  Mr  Melville, like my colleagues, I think it will be very important for us if we can engage with you and your office further in the course of this enquiry, and I understand that you have been indicating that you will are willing to help us further, thank you very much for that.  So I will limit what I want  to ask today to a very few points.  It struck me that in the list that you just read out from Attachment 5, your submission, there is a very individual case specific.  If we are looking for typical customer concerns or customer complaints, regarding fees and charges, it struck me that you very helpfully assembled a list of those in your attachment too, which you described as a list of common complaints/queries pertaining to fees and charges.

And you have in fact analysed these into ten different headings.  Your submission is in for the record, but I wonder whether, just to pull it together, you could just read out the headings at least?

ADV MELVILLE:  Right, certainly:

(a)
Number 1 is Valuation Fees

(b) 
Then number 2 is 90 Day Penalty Interest, that is where someone pays off their bond earlier, for instance if they sell.

The third one was a R5,70 per month Admin Fee on bond accounts

Number 4 was Cash Deposit Fees

Number 5 Unpaid Debit Orders including Cheques

Number 6 Unpaid or Return to Drawer Cheques, and then these are the areas that I was referring to in respect of a project that we were involved in

Then there is Overdraft Admin Fees

Number 8 is Credit Cards

Number 9 Provision or Retrieval of Statements, and there was an instance of that in the other list that I read from

And then Electronic Inter Bank Transfers, and that relates to the situation where the monies and the balance between the one account and the other are not extracting any interest from either.

MR  PETERSEN:  Thank you.  I think it is important to stress, you have mentioned it, that your jurisdiction does not in fact extend to the level of fees and charges, which any particular bank contracts to charge of its customer?

ADV MELVILLE:  Only the application of those.

MR  PETERSEN:  So if a field of charges applied when it should not be or is misapplied in some way, then you take that up if the bank itself does not resolve it, but it is only in particular situations where you perhaps prevail on a bank in the general interest of fairness, to waive some part of the charge, which it might legally be entitled to charge?

ADV MELVILLE:  Right, but there would be situations where it was not legally entitled to and it was not able to prove, in which case then we can actually make a binding ruling as far as that is concerned, or determination.

MR  PETERSEN:  And indeed in your terms of reference, and I take this to be what you refer to when you talk about your jurisdiction, in paragraph 3.2.5, it is specifically stated "the ombudsman may not consider a complaint or dispute that relates to a practice or a policy of the bank, for example, a bank's general interest rate policy or fees and charges policy, unless it relates to a field of charges being incorrectly applied by the bank having regard to any scale of charges generally applied by that bank".  That is still the operative provision?

ADV MELVILLE:  Yes, that takes position of that.

MR  PETERSEN:  So to the extent that we have to focus on the level of charges, and if we were to find that competition is not effective for whatever reasons, in holding the level of fees and charges down to a level which is in the best interest of the customers, and at the same time reasonably profitable to the banks, if we are to find, and I do not in any way am raising this prejudge any outcome of this process, that some kind of regulatory intervention might be necessary if competition was not doing its job, you would not be the appropriate market conduct regulator?

ADV MELVILLE: Well, as I have said in my submission, I would submit it would be someone like the Reserve Bank who would actually set the parameters, and I indicated also I understood that in Ireland, that broad bands in between which the banks had to operate, were actually indicated.  So yes certainly, once that had been done, then we would be quite comfortable as we do now, then on the tick box basis, did it apply, did it not apply, was it equitable that it was applied.  The usual sort of approach that we do take.

MR  PETERSEN:  Thank you.  Then just by way of clarification of one or two things in your submission, first of all that, Markinor Survey, I think of 2004, is that right?

ADV MELVILLE:  Yes, it may be different.

MR  PETERSEN:  I had the impression reading your Attachment 1, that there was some kind of follow up survey in 2005?

ADV MELVILLE:  We have done different surveys but I think I quoted only from 2004, the only aspect that we had a follow up on was the information that we gathered ourselves, and I think I just extracted some things that I have not mentioned previously on the 2004 survey.

MR  PETERSEN:  Yes, now the way you described that survey in your Attachment 1, which is the document which you had put in helpfully much earlier, you referred to it as a "survey by Markinor of Big 4 bank customers who had complaints".  I am just trying to understand the nature of the sample?

ADV MELVILLE:  Right.

MR  PETERSEN:  And then I was quite surprised to see that it was a sample of some 42 000.  So I do not know if I am mixing up two different things here?

ADV MELVILLE:  You are mixing them up, yes.

MR  PETERSEN:  Okay, can you clarify that?

ADV MELVILLE:  Yes certainly, the Markinor Survey, what would happen is, each bank would put forward its list of clients who had a complaint within a period, I cannot remember, say six months, and then they would be contacted telephonically, obviously with a view to try and get representivity and so forth, to make it a valid sample.  And if I remember correctly, and I am afraid I, I was actually thinking of it just before I came on, I think it was something like 2000 complaints per bank that they went through.  They kept phoning people until they got positive responses from 2000 people per bank, but that is one of the aspects I could check on and revert to the Commission on, so we can take it beyond the guess work.

MR  PETERSEN:  Thank you, if you could do that, because what in particular I am interested to get clear, is whether the sample was in any way self selected within the framework of the jurisdiction that you have. Do you see what I mean?  If the level of the charges is outside of your jurisdiction, then, and if your sample was confined to people who had actually complained to you, then there might well be an under-representation of people with the level of charges?

ADV MELVILLE:  Right.

MR  PETERSEN:  But on the other hand, if it is a general sample of people complaining to their own bank, it might be helpful to know whether they were thinking of, if they could make complaints about the general level, and that therefore the sample you know, could be indicative for our purposes of a degree of discontent.

ADV MELVILLE:  Right, I am able to assist there, on the first page of Attachment 1 is a breakdown and it was actually to anyone who had a complaint.  So people determined in their own minds whether they had a complaint or not.  Then they were given certain options there,  and on the breakdown, the bar graph that we have there, and I cannot remember if this was, if I took multiple replies or sponsors into consideration, but I think they must have, if I am just looking at the numbers there, lack of communication was 46, or communication or lack of communication, was 40 per 6 overall of any type of complaint, errors or mistakes, admin problems 34 and then pricing charges, the fee was 29%.  

So it is obviously multiple mentions there.  So it was the third highest of people who had any complaint that they had against the bank during that period. 

MR  PETERSEN:  And how does that tie up, just to clear up that confusion that you identified in what I said earlier, how does that tie up with the marketing promotion survey?

ADV MELVILLE:  Right, that is on an on scientific basis where we have gone to the big shopping centres, taxi ranks, universities, all sorts of different places where people are likely to be in any great number, we have been promoting the existence of the office and offering them a card to fill in with the price attached to that or the possibility of a price attached to it, and asking them just to indicate various aspects.  One of the aspects was, and I should have actually brought a card, it will make it a lot simpler, that we can also look into that.  

So one of the questions was, you know, what would you suggest that, what would you like to see your bank improve, and then there was a line or two left for that.  And when we tallied it, about 50% of those then indicated bank charges was a concern.  So it is certainly not a scientific or representative sample, but just a dip stick of public opinion in public places.

MR  PETERSEN:  Thank you.  And then,  just going back then to the Markinor Survey and the, I will not call it a pie charge, because it is not proportional, but the diagrams which is Figure 1 of your submission, just to make sure that, I have understood your explanation of these categories, where it says "high risks", this is from the point of view of the bank, is that right, the high risk of losing the customer?

ADV MELVILLE:  Yes.

MR  PETERSEN:  And "accessible" means that the customer is accessible to an offer from another bank?

ADV MELVILLE:  Right, right.

MR  PETERSEN:  So truly loyal was 32%?

ADV MELVILLE:  They are going no where.

MR  PETERSEN:  And there was an additional 27% that considered, that the bank considered trapped?

ADV MELVILLE:  No the respondents to the survey considered trapped.

MR  PETERSEN:  Thank you.

MS NYASULU:  Adv Melville, just a quick question for clarification.  Attachment 1 of your submission, and I think it is page 6, talks about the fact that you actually debarred from dealing with a complaint or a dispute that has to do with the policy of a bank.  I think it says "the practice or policy of a bank".  Am I to understand then that all a bank would simply have to do is say, it is our policy?

ADV MELVILLE:  As far as charges are concerned in respect of only the setting of it, because it is further explained that with charges specifically, unless there is an exception, unless there was some mal-administration in the application of the ... so then certainly it does not matter what the policy is, we have got to have a look at how it actually operates.  But then we have in addition to that, an overriding consideration of equity which we apply.  One of the requirements in our terms of reference is fairness in all the circumstances.   

So we look at the law, the code of banking practices, banking practice generally, banking practice and overseas jurisdiction and then fairness and all the circumstances which with there is sort of overriding consideration.  So we are not entirely technical in the application of our terms of reference, and that is the practice that we have with the banks.  We are more inclined to send something through to them if we think it has a potential of amounting to something.  Obviously if right from the outset it has the appearance that it is going no where, we will probably knock it out at that point rather than to make resources on it.

But, if it looks on the face of it that it may have some merit, even it was outside the jurisdiction terms of the age or one of the other aspects, we would nevertheless send it through to the bank, and either if it was a long way out of jurisdiction, say look, we are sending this through to you, it is out of your jurisdiction, we would like you to have a look at it any way or if it was a grey area, we will just send it through and unless they object and that very seldom happens, then we would just proceed with the matter In any event.

MS NYASULU:  Okay.  So if I could, with your permission Chairman, just follow up.  In the example and attachment to your first example, where the bank did a valuation which the customer basically did not need, they need it in terms of their own security and then charged the customer.  I am not quite sure reading this, how you ruled.  Did you rule in favour of the customer?

ADV MELVILLE:  Yes, so that that could be refunded.  Let me just check on that.  

MS NYASULU:  It is the attachment to the first example that you gave.

ADV MELVILLE:  Oh no, sorry, that is just Attachment 2, just a list of the different types of complaints.  I think you are referring to Attachment 5 where the company applied for the bond through the bank.  So we recommended that the fee be reversed and it was reversed.  So just to explain the process, we started at a very low level of intervention with a facilitation where we might just phone the bank and say, listen, you know, do the right thing, pay out on this one.  Then the next thing we might do further up is an assessment, we would say look, you have said this, the bank said that, therefore we suggest that you finalise it.  

If we have a full blown investigation, we will go onto then a full recommendation and that would then escalate to determination under the appropriate circumstances, which I personally would make, which would be binding on the bank and which could be made an order of court.  So we try and deal with as many cases at the lower level and have as few filtering through to the high level and it actually does work like that.  So you will see in a lot of these, it was suggested  to the bank and the bank accepted or suggested to the complainant.  So we have not made a court like ruling that,  thou shalt do the following, but,  listen guys, we do not actually know what the signs of this is, but it sounds fair that this is how the two of your should settle it and carry on with your lives together.  So that is how the vast majority of the matters are actually resolved.

MS NYASULU:  Okay, thank you.

MR  PETERSEN:  Sorry, one additional question Mr  Melville, I am  looking through on my notes, perhaps you can just help me.  You talked now about the possibility of a binding determination?

ADV MELVILLE:  Yes.

MR  PETERSEN:  Am I right or wrong in thinking however, that you only have power to make a determination in matters with the value in excess of R10 000?

ADV MELVILLE:  That is right, as it presently stands, and if the facts are clear and as is the law or the code.

MR  PETERSEN:  So in an ordinary case a dispute about bank charges it would not reach that level and you would have to then rely on persuasion of the bank?

ADV MELVILLE:  Yes, I can only think of one instance where there was any quibble and we prevailed upon the CEO of the company that for R4 000 he did not want to get an adverse reference from the ombudsman and the matter went away.

MR  PETERSEN:  Thank you.

MR  JALI:  Thank you for your time, Adv Melville.  This looks like the end of our day today.  We are asking you to resume again tomorrow morning when we will have, if I am not mistaken, consumer representatives and the Nedbank thereafter.  We will resume tomorrow at 9:30 then.  We will adjourn to today.

                                  (Enquiry adjourns until 2 November 2006)
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