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Abstract: 
 
There has been a global trend away from form-based and towards a more effects-based 
approach to competition policy.  However, these effects-based analyses still need to be 
based on the relevant legal framework.   
  
A key theme of several high-profile challenges to the Competition Tribunal’s decisions has 
been the insistence by the Competition Appeal Court (CAC) that competition policy 
investigations must be grounded in the specific language of the Act, the “black letter” of the 
law, and the meaning of that language as intended by the legislature.   
  
One area in which practitioners may find it particularly difficult to reconcile the underlying 
legal requirements with the tests performed in practice is that of econometrics or economic 
quantification more generally.   
  
Through exploring two areas of competition policy, market definition and unilateral effects, I 
discuss the potential for the use of sophisticated quantitative analyses, their relationship to 
the underlying legal questions, and the limitations of apparently simpler approaches or 
heuristics.  
 

                                                
1  NERA Economic Consulting.  This paper was written with the intention of stimulating debate and discussion 

on the best practices that might be applied to economic evidence presented in competition investigations, 
which might assist in reconciling economic best practice with the underlying requirements of the law.  As 
such, it does not represent advice or methodological recommendations and contains unsettled opinions and 
proposals in order to achieve its objective within the constraints of a written paper.  This paper may not 
reflect the views or opinions of NERA Economic Consulting.   
I would like to thank colleagues for helpful comments and suggestions.   



1. Introduction  
 
There has been a global trend2 towards a more effects-based approach to competition policy 
investigations. 
 
In April 2010, the US Department of Justice (DOJ) and Federal Trade Commission (FTC) 
released a draft revised horizontal merger guidelines for public comment,3 introducing 
additional tools and approaches, of which the best known is perhaps the Upward Pricing 
Pressure (UPP) metric of Farrell and Shapiro (2010).4  This revision was prompted as “The 
evolution of antitrust law needs to keep pace with the advancement of economic thinking.”5  
However, this was only the latest development in a series of similar moves: increasing the 
transparency of their decision making processes, the US agencies released, in 2003, merger 
challenges data,6 and, in 2004, horizontal merger investigation data; the US agencies have 
also updated their merger guidelines on several occasions since the original 1984 version, 
separating out Horizontal Merger Guidelines in 1992,7 issuing revisions to the section on 
efficiencies in 1997, and providing a further Commentary in 2006.8   
 
For over ten years the European Commission (EC) has advertised its “more economic 
approach” to competition policy, with the revised block exemption on vertical restraints in 
1999 being a prominent early example, “to ensure that competition policy is fully compatible 
with economic learning.”9  These developments have included new legislation such as the 
modernization of the merger regulation10 (particularly the evolution from a dominance test to 
the standard of “significant impediment to effective competition”); new guidance such as the 
new horizontal11 and non-horizontal12 merger guidelines, as well as guidelines on the 
                                                
2  Following Section 1 (3) of the Act and the approach of the South African authorities, I cross refer throughout 

to experiences from the EU and US, “Any person interpreting or applying this Act may consider appropriate 
foreign and international law”, subject to the caveat noted by the CAC in Federal Mogul “Great care should 
be taken before critically applying principles borrowed from the United States or indeed other competition law 
regimes.” Federal-Mogul Aftermarket Southern Africa (Pty) Limited v The Competition Commission [2005] 1 
CPLR 50 (CAC) 53.  For further cautions on the interpretation of foreign law see Standard Bank Investment 
Corporation Ltd v Competition Commission and Others; Liberty Life Association of Africa Ltd v Competition 
Commission and Others 2000 (2) SA 797 (SCA) at 814F–815A; Patensie Sitrus Beherend v Competition 
Commission and Others (16/CAC/Apr02) [2003] 2 CPLR 247 (CAC).  On the relationship with EC law, see 
for example Davis, DM, Judge President CAC (2009) “Reflecting on the effectiveness of competition 
authority: prioritisation, market enquiries and impact.” available at 
http://www.comptrib.co.za/Publications/Speeches/Judge%20Davis1.pdf, “recourse to the European Union 
became inevitable”.   

3  http://www.ftc.gov/os/2010/04/100420hmg.pdf 
4  Farrell, Joseph and Shapiro, Carl (2010) "Antitrust Evaluation of Horizontal Mergers: An Economic 

Alternative to Market Definition," The B.E. Journal of Theoretical Economics: Vol. 10 : Iss. 1 (Policies and 
Perspectives), Article 9, available at http://www.bepress.com/bejte/vol10/iss1/art9. 

5  Varney, Christine A., Assistant Attorney General, Antitrust Division, U.S. Department of Justice (2010) “An 
Update on the Review of the Horizontal Merger Guidelines”, remarks prepared for the Horizontal Merger 
Guidelines Review Project's Final Workshop, 26 January 2010, Washington, D.C., available at 
http://www.justice.gov/atr/public/speeches/254577.htm 

6  http://www.justice.gov/atr/public/201898.pdf 
7  http://www.justice.gov/atr/public/guidelines/horiz_book/hmg1.html 
8  http://www.ftc.gov/os/2006/03/CommentaryontheHorizontalMergerGuidelinesMarch2006.pdf 
9  Monti, Mario (2004) “A reformed competition policy: achievements and challenges for the future” Centre for 

European Reform, Brussels, 28 October 2004, http://www.cer.org.uk/pdf/speech_monti_oct04.pdf. 
10  Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between 

undertakings: OJ L 24, 29/01/2004, pp. 1-22. 
11  Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of 

concentrations between undertakings: OJ C 31, 05/02/2004, pp. 5-18. 
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http://www.justice.gov/atr/public/guidelines/horiz_book/hmg1.html
http://www.ftc.gov/os/2006/03/CommentaryontheHorizontalMergerGuidelinesMarch2006.pdf
http://www.cer.org.uk/pdf/speech_monti_oct04.pdf


submission of economic evidence,13; procedural changes, such as the setting up of internal 
devil’s advocacy panels; and institutional changes in the creation of a Chief Economist’s 
Team, and the European Advisory Group on Competition Policy (EAGCP).14  In addition, the 
EC’s investigations and decisions across merger, cartel, abuse of dominance, and state aid 
investigations have all been affected by this “more economic approach”.15   
 
The UK agencies have undergone a similar evolution, including legislative changes with the 
introduction of the Competition Act 199816 (focusing on investigations against cartels and 
abuse of dominance) and the Enterprise Act 200217 (modernizing the approach to merger 
control, market investigations and “super complaints”).  In April 2010 the UK agencies, the 
Office of Fair Trading (UK OFT) and Competition Commission (UK CC), jointly released a 
draft for new merger assessment guidelines for comments.18 
 
In South Africa, without the same activity in terms of the formal issuance of guidelines, it is 
clear that the emphasis on effects-based analysis has only grown, as reflected in the 
domestic jurisprudence.   
 
The focus on effects-based analysis is intended to improve the outcomes of competition law 
decision making, and to better align these outcomes with the stated policy objectives of 
improving the efficiency and effectiveness of the economy, to the ultimate benefit of 
consumers.19  Historical form-based, or overly structural approaches, have risked “type 1”20 
                                                                                                                                                  
12  Guidelines on the assessment of non-horizontal mergers under the Council Regulation on the control of 

concentrations between undertakings, Official Journal C 265 of 18/10/2008, p 6 – 25. 
13  Provisional Guidelines: Best practices for the submission of economic evidence and data collection in cases 

concerning the application of articles 101 and 102 TFEU and in merger cases, available at 
http://ec.europa.eu/competition/consultations/2010_best_practices/best_practice_submissions.pdf 

14  Similar developments have also occurred in EU Member States.  For example, Germany introduced a unit 
for “Economic Issues” in July 2007.  See 
http://www.bundeskartellamt.de/wDeutsch/download/pdf/Presse/090707_PM_TB_0708.pdf.   

15  In relation to abuse of dominance, see for example the EAGCP report (2005) “An economic approach to 
Article 82”, July 2005, available at http://ec.europa.eu/competition/publications/studies/eagcp_july_21_05.pdf 
In relation to state aid, see Kroes, Neelie (2006) “The refined economic approach in state aid law: a policy 
perspective”, speech at Brussels GCLC/College of Europe Conference, 21 September 2006, available at 
http://ec.europa.eu/rapid/pressReleasesAction.do?reference=SPEECH/06/518&format=HTML&aged=0&lang
uage=EN&guiLanguage=en, and the Commission’s non-paper “Common principles for an economic 
assessment of the compatibility of State aid under Article 87.3.”, available at 
http://ec.europa.eu/competition/state_aid/reform/economic_assessment_en.pdf 

16  http://www.opsi.gov.uk/acts/acts1998/ukpga_19980041_en_1 
17  http://www.opsi.gov.uk/acts/acts2002/ukpga_20020040_en_1 
18  http://www.competition-

commission.org.uk/about_us/our_organisation/workstreams/analysis/pdf/merger_assessment_guidelines.pdf 
19  For a broader set of policy objectives, see the Preamble to the South African Competition Act.  Particularly in 

relation to efficiency, the Act states as an objective: “That an efficient, competitive economic environment, 
balancing the interests of workers, owners and consumers and focussed on development, will benefit all 
South Africans.”  In relation to the consumer welfare objective of competition policy in other jurisdictions, see 
for example Lowe, Philip, former Director General, EC DG Comp (2007) “Consumer Welfare and Efficiency – 
New Guiding Principles of Competition Policy?”, 13th International Conference on Competition and 14th 
European Competition Day, Munich, 27 March 2007, available at 
http://ec.europa.eu/competition/speeches/text/sp2007_02_en.pdf, “the aim of competition policy is to protect 
competition on the market as a means of enhancing consumer welfare.”; or Cases T-213/01 and T-214/01, 
Österreichische Postparkasse AG v. Commission and Bank für Arbeit und Wirtschaft AG v. Commission 
[2006] ECR II-1601, para 115. “the ultimate purpose of the rules that seek to ensure that competition is not 
distorted in the internal market is to increase the well-being of consumers.”, or Case T-168/01 
GlaxoSmithKlineServices Unlimited v. Commission, para 118, “the objective of the community competition 
rules is to prevent undertakings, by restricting competition between themselves or with third parties, from 
reducing the welfare of the final consumer …” 

http://ec.europa.eu/competition/consultations/2010_best_practices/best_practice_submissions.pdf
http://www.bundeskartellamt.de/wDeutsch/download/pdf/Presse/090707_PM_TB_0708.pdf
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http://ec.europa.eu/competition/state_aid/reform/economic_assessment_en.pdf
http://www.opsi.gov.uk/acts/acts1998/ukpga_19980041_en_1
http://www.opsi.gov.uk/acts/acts2002/ukpga_20020040_en_1
http://www.competition
http://ec.europa.eu/competition/speeches/text/sp2007_02_en.pdf


and “type 2”21 errors, and may have unnecessarily restricted the freedom of action of 
companies, without properly safeguarding consumers from anti-competitive outcomes.   
 
However, each of the authorities is given force by legal provisions, and accordingly their 
decisions are ultimately subject to review against the letter of the law.  Legal challenges are 
now common, particularly in cases where effects-based analytical approaches have been 
adopted.   
 
For example, while the US courts have relied on the effects-based horizontal merger 
guidelines as providing “persuasive authority when deciding if a particular acquisition 
violates anti-trust laws”,22 the (new, draft) guidelines are not “hard law”, as demonstrated by 
the recent case of City of New York v. Group Health Inc.23  
 
In Europe the high profile challenges to three of the EC’s merger prohibition decisions in 
200224 arguably spurred on the push towards a “more economic approach”, described above, 
although these only preceded the more dramatic challenge to a clearance decision in 
respect of a completed joint venture, Sony/BMG, in 2006.25   
 
In South Africa, notable challenges dealing with the substance of competition inquiries 
include merger decisions such as Schumann Sasol/Price Daelite, Mondi/Kohler and 
Primedia/Capricorn/Nail,26 as well as abuse of dominance appeals, Nationwide Poles, Mittal 
Steel and Senwes.27   
 
A theme in several of the high-profile challenges to the Tribunal’s decisions has been the 
insistence by the CAC that competition policy investigations must be grounded in the specific 
language of the Act, the “black letter” of the law, and the meaning of that language as 
intended by the legislature.28 
 

                                                                                                                                                  
20  “False positives” in which agencies intervene to penalise conduct which does not actually contravene the law.   
21  “False negatives” in which agencies fail to intervene against conduct which does contravene the law.   
22  Chicago Bridge & Iron Co. NV v. FTC, 534 F. 3d 410 - Court of Appeals, 5th Circuit 2008 
23  The City of New York v. Group Health Inc. et. al., No. 06-cv-13122 (S.D.N.Y. May 11, 2010). Judge Richard 

Sullivan of the US District Court in Southern New York dismissed the case attempting to challenge a merger 
between the New York City's two primary health plan providers, the HIP Foundation and Group Health 
Incorporated.  The merger challenge had failed to properly define the market, and had instead tried to 
substitute a UPP calculation.   

24  Case T-342/99 – Airtours v Commission, 06/06/2002; Case T-310/01 - Schneider Electric v Commission, 
22/10/2002; Case T-5/02 – Tetra Laval v Commission, 25/10/2002. 

25  EC case M3333 Sony/BMG, Case T-464/04 Impala v Commission [2006], OJ C 224 of 16.09.2006; and 
Case C-413/06 P Bertelsmann and Sony Corporation of America v Impala [2008], OJ C 223 of 30.08.2008. 

26  Schumann Sasol (SA) (Pty) Ltd v Price's Daelite (Pty) Ltd (10/CAC/Aug01) [2002] CPLR 84 (CAC) 
Mondi Limited v Kohler Cores and Tubes (20/CAC/Jun02) [2003] 1 CPLR 25 (CAC),  
African Media Entertainment Ltd v Lewis NO and Others ( 68/CAC/MAR/07) [2008] 

27  Sasol Oil (Pty) Ltd v Nationwide Poles CC (49/CAC/Apr05) [2005]  
Senwes Ltd v Competition Commission of South Africa (87/CAC/FEB09) [2009]  
Mittal Steel South Africa Limited and Others v Harmony Gold Mining Company Limited and Another 
(70/CAC/Apr07) [2009]  

28  The quotations which follow are not intended as a judgement of the Tribunal’s decisions either in general or 
in the specific cases, but rather an illustration of the underlying principles of review within the relevant legal 
framework.   



“When the judgement is produced, the order must be justified in terms of the 
evidence as understood and the application of the applicable provisions of the Act.”29 
 
“Unfortunately, the Tribunal did not follow this cautious approach but, instead, applied 
its a priori view on the role of a competition authority, that is its ‘conceptual approach’, 
to almost the complete extension of an engagement with the legislative texts.”30 
 
“none of these difficulties permits a disregard of the provisions of the Act.”31 
 
“The Tribunal’s idea […] finds no support in the Act.”32  
 
“In any event great care should be taken to ensure that a purposive approach to the 
interpretation of the Act engages with the wording of the Act and its overall 
architecture, rather than seeking to ignore the latter in order to promote a particular 
policy objective which is both contested and controversial.”33 
 
“The Tribunal correctly read an open ended provision […] in the light of the definition 
of exclusionary act”34 

 
The push towards effects-based analysis is laudable.  However, as is clearly reflected in the 
South African case law, there remains a risk of over-reach by decision makers, without due 
regard for the underlying legal provisions which give their decisions force.  While deference 
is given to the Tribunal and Commission on account of their composition and expertise,35 
their discretion does not extend beyond the underlying legal requirements.    
 
There is, however, also a similar risk to decision makers from not taking sufficient 
consideration of the substantive effects of practices under investigation, in that simpler 
heuristics or analytical short cuts might arrive at conclusions that are significantly further 
removed from the underlying legal requirements of the Act.  In balancing these two risks, 
effects-based analyses must remain within the boundaries of the underlying legal provisions.   
 
One field in which the application of competition law increasingly uses effects-based 
analyses is the economic quantification of particular phenomena.  Two areas of competition 
policy in particular lend themselves to a discussion of economic quantification: market 
definition and unilateral effects, or incentives analysis more generally.   
 

                                                
29  Davis, DM, Judge President CAC (2009) “Reflecting on the effectiveness of competition authority: 

prioritisation, market enquiries and impact.”, available at 
http://www.comptrib.co.za/Publications/Speeches/Judge%20Davis1.pdf 

30  Mittal Steel South Africa Limited and Others v Harmony Gold Mining Company Limited and Another 
(70/CAC/Apr07) (29 May 2009), para 27.   

31  Mittal Steel South Africa Limited and Others v Harmony Gold Mining Company Limited and Another 
(70/CAC/Apr07) (29 May 2009), para 29.   

32  Mittal Steel South Africa Limited and Others v Harmony Gold Mining Company Limited and Another 
(70/CAC/Apr07) (29 May 2009), para 32.   

33  Goldfields Ltd v Harmony Gold Mining Company Ltd and Another 43/CAC/Nov04, p 39.   
34  Senwes Ltd v Competition Commission of South Africa (87/CAC/FEB09) [2009], para 51.   
35  See for example Schumann Sasol (SA) (Pty) Ltd v Price's Daelite (Pty) Ltd (10/CAC/Aug01) (27 June 2002) 

at pages 13 -14, or TWK Agriculture Limited and Competition Commission & Others (67/CAC/Jan07) (7 
August 2007) at para 32, or African Media Entertainment Ltd v Lewis NO and Others ( 68/CAC/MAR/07) (1 
December 2008) at para 8.    

http://www.comptrib.co.za/Publications/Speeches/Judge%20Davis1.pdf


While other areas might also be informed by economic quantification, they are not 
specifically addressed in the following sections. 
§ The measurement of the net anti-competitive effect of agreements under Sections 

4(1)(a) and 5(1)36 might involve similar questions of economic quantification.  
However, the case law is less well developed in relation to these Sections,37 and 
the burden of proof is split between the measurement of the anti- and pro-
competitive effects.38  Furthermore, in relation to the legal requirement to show the 
“effect” of such agreements, arguably the more important requirement is for a 
robust and coherent theory of causation, quite apart from quantification.   

§ The measurement of the net anti-competitive effect of an act by a dominant firm 
might also be required under Sections 8(c) and 8(d) and Section 9.  However, 
such determinations often also depend heavily on the underlying theoretical 
framework, and so are less amenable to a discussion of quantification alone.39   

§ Finally, there might be some role for economic quantification of the “effect” of 
practices in the assessment of administrative penalties,40 although this is not a 
simple damages exercise, as underlined by the Tribunal’s discretion shown in 
cases such as Federal Mogul and Pioneer Foods.41 

 
                                                
36  “An agreement […] is prohibited if […] it has the effect of substantially preventing, or lessening, competition 

[…] unless a party to the agreement […] can prove that any technological, efficiency or other pro-competitive 
gain resulting from it outweighs that effect;…” 
South African Competition Act, Chapter 2, Prohibited Practices, Part A, Restrictive Practices.   

37  See, for example, the extensive discussion in American Soda Ash Corporation CHC Global (Pty) Ltd v 
Competition Commission of South Africa and Others (12/CAC/Dec01) [2003] and Competition Commission 
and Tracetec (Pty) Ltd v Netstar (Pty) Ltd and Others (17/CR/Mar05).   

38  By contrast, in the assessment of mergers the determinations of the likelihood of a substantial prevention or 
lessening of competition, and the assessment of the likelihood of any greater technological, efficiency or 
other pro-competitive gain, both appear to rest with the agencies.  See Section 12A Consideration of 
Mergers, and Schumann Sasol (SA) (Pty) Ltd v Price's Daelite (Pty) Ltd (10/CAC/Aug01) (27 June 2002) 
from page 3. 

Similarly, the determination of the net anti-competitive effect appears to rest with the complainant in relation 
to Section 8(c), “It is prohibited for a dominant firm to […] (c) engage in an exclusionary act, other than an act 
listed in paragraph (d), if the anti-competitive effect of that act outweighs its technological, efficiency or other 
pro-competitive gain;”. See Senwes Ltd v Competition Commission of South Africa (87/CAC/FEB09) [2009], 
at para 68, “section 8(c) places an onus on the complainant, in this case, to demonstrate that the anti-
competitive effect outweighs the gains which may emanate from the justifications contained in the provision. 
However, some justification is required from the dominant firm in order to engage in this process.” 

In relation to Section 9, the onus is again on the complainant, although no offsetting pro-competitive effect is 
separately mentioned, “An action by a dominant firm, as the seller of goods or services is prohibited price 
discrimination, if – (a) it is likely to have the effect of substantially preventing or lessening competition” see 
Sasol Oil (Pty) Ltd v Nationwide Poles CC (49/CAC/Apr05) [2005].   

In relation to Section 8(d), however, the burden appears to again be split, with the complainant required to 
demonstrate the existence of an exclusionary act, and its anti-competitive effect, and the respondent 
required to show offsetting gains, “It is prohibited for a dominant firm to […] (d) engage in any of the following 
exclusionary acts, unless the firm concerned can show technological, efficiency or other pro-competitive 
gains which outweigh the anti-competitive effect of its act”.  

39  See for example: Sasol Oil (Pty) Ltd v Nationwide Poles CC (49/CAC/Apr05) [2005], 
Senwes Ltd v Competition Commission of South Africa (87/CAC/FEB09) [2009], 
Competition Commission and Another v British American Tobacco South Africa (Pty) Ltd (05/CR/Feb05) 
[2009]. 

40  Particularly Section 59 (c), which refers to, inter alia, “the nature, duration, gravity and extent”, “any loss or 
damage suffered”, and “the level of profit derived”.  See Competition Commission and South African Airways 
(Pty) Ltd (final) (18/CR/Mar01) [2005], Table 4 and Table 5, 

41  See Federal-Mogul Aftermarket Southern Africa (Pty) Limited v The Competition Commission [2005] 1 CPLR 
50; and Competition Commission v Pioneer Foods (Pty) Ltd (15/CR/Feb07, 50/CR/May08) [2010].   



Before leaving these other areas in which the quantification of net anti-competitive effects 
might be relevant, I would like to make one brief aside in relation to a measurement issue 
which can arise in these contexts, by way of an example – measuring the price impact of an 
agreement under Section 4(1)(a) of the Act (e.g. a standard setting agreement).  If the legal 
requirement of the Act is to measure the effect of a given practice, this implies that some sort 
of causation is necessary, as well as the isolation of that effect from other confounding 
factors.  Simple tests, such as comparing prices before and after the implementation of an 
agreement, might not achieve these two aims.42 
 
Returning to the primary focus of the following sections, which is market definition and 
unilateral effects, I motivate the relevant economic tests as capable of resulting in a 
significantly different result compared with perhaps more familiar short cuts, and importantly, 
leading to results that are more in line with the underlying legal requirements.  I then briefly 
discuss some of the short-comings, risks and limitations of apparently simpler approaches or 
heuristics.   
 
A major challenge in undertaking and presenting economic analyses in this area is to 
communicate the methodology and results in an understandable form, and so I use non-
technical exposition throughout, while leaving further details to footnotes and references.43 
 
 
2. Market definition – degree of substitutability 
 
The first area concerns market definition.44  The market share thresholds specified in Section 
7 of the Act45 imply that market definition could be a pre-requisite for an investigation of a 
                                                
42  To crystallise two examples:  

First, if a test on prices takes into account the implementation of the agreement, but does not acknowledge 
other factors that affect prices (such as the level of imports), the test will almost certainly lead to a biased 
estimate of the effect of the agreement.  
Second, even if other factors, such as imports, are accounted for, if there exist more complex causal 
relationships between, say, imports and prices (e.g. imports might increase in response to rising domestic 
prices) then again the estimate of the effect of the agreement is likely to be biased.   

43  In particular, I do not deal with the measurement techniques that are required to estimate the necessary 
inputs, or to implement many of the economic quantification exercises that are discussed below.  For some 
introductory texts covering the relevant considerations, see Gujarati (1995) Basic Econometrics, International 
Edition, McGraw-Hill, Inc., or Wooldridge (2006) Introductory Econometrics: A Modern Approach, 
International Edition, Thomson.   

44  I do not address the merits of market definition in this paper.  While recognising that this was a review and 
not an appeal case, the CAC was clear in African Media Entertainment Ltd v Lewis NO and Others 
( 68/CAC/MAR/07) [2008] that the focus of a review should be on those determinations that have an 
important impact on the ultimate decision, see para 9: “To find that the failure on the part of the Tribunal in 
every determination, expressly, to deal with every single point of evidence or argument put before it amounts 
to reviewable irregularity would paralyse the exercise of its merger control functions and undermine the 
policies of the Act.”  In some sense it is not clear that market definition is even necessary for unilateral 
effects analysis (see for example Baker, Jonathan B. and Salop, Steven C. (2001) “Should Concentration Be 
Dropped from the Merger Guidelines”, in Perspectives On Fundamental Antitrust Theory, ABA Section of 
Antitrust Law 2001, Werden, Gregory (1997) “Simulating the Effects of Differentiated Products Mergers: A 
Practical Alternative to Structural Merger Policy” 5 George Mason Law Review 363, and Vickers, John, then 
Director General of Fair Trading, (2002) “Competition economics and policy” a speech on the occasion of the 
launch of the new social sciences building at Oxford University, 3 October 2002, available at 
http://www.oft.gov.uk/shared_oft/speeches/spe0702.pdf, “How people define the market has no effect on the 
competitive reality, just as whether or not they wear glasses has no effect on the weather.”  Nevertheless I 
proceed on the assumption that, at least in practical terms, market definition has relevance to the ultimate 
analysis in question, either through assisting in identifying the most immediate constraints, or through 
allowing the more accurate formulation of rebuttable presumptions concerning the interaction with other 
factors, and likely outcomes.  See for example Baker, Jonathan (2007) “Market definition: an analytical 
overview”, Antitrust Law Journal, 74: 129-173: “Throughout the history of U.S. antitrust litigation, the outcome 
of more cases has surely turned on market definition than on any other substantive issue.” 

http://www.oft.gov.uk/shared_oft/speeches/spe0702.pdf


potential abuse of dominance,46 and the case law quickly developed to clarify, if such 
clarification was required, that market definition was also a necessary first step in merger 
investigations:  
 

“The test must be applied to the relevant market which is the actual market and not a 
hypothetical or idealized market.”47 

 
The South African Competition Act does not define the principles to be applied in market 
definition, although some hint is given in the definition of goods and services: 
 

“(xii). ‘goods or services’, when used with respect to particular goods or services, 
includes any other goods or services that are reasonably capable of being 
substituted for them, taking into account ordinary commercial practice and 
geographical, technical and temporal constraints”48 

 
Again, case law, such as Primedia/Capricorn/Nail 49 clarified that the degree of 
substitutability is at the heart of market definition, and Patensie Sitrus includes a discussion 
of the SSNIP (small but significant, non-transitory increase in price) test.50   
 
This echoed developments in Europe, where the Court of Justice has consistently ruled, 
since Continental Can in 1973, that a market must be defined as the starting point of 
investigations in dominance and merger inquiries: 
 

“32 For the appraisal of SLW' s dominant position and the consequences of the 
disputed merger, the definition of the relevant market is of essential significance, for 
the possibilities of competition can only be judged in relation to those characteristics 
of the products in question by virtue of which those products are particularly apt to 
satisfy an inelastic need and are only to a limited extent interchangeable with other 
products.”51 

 

                                                                                                                                                  
45  “7. Dominant firms 

A firm is dominant in a market if – 
(a) it has at least 45% of that market; 
(b) it has at least 35%, but less than 45%, of that market, unless it can show that it does not have market 
power; or 
(c) it has less than 35% of that market, but has market power.”   
South African Competition Act, Chapter 2, Section 7.   

46  Technically, an exception appears to be where a firm was shown to have “market power”, in which case a 
precise market share is not required.   

47  Schumann Sasol (SA) (Pty) Ltd v Price's Daelite (Pty) Ltd (10/CAC/Aug01) [2002], para 87.  Also note the 
frequent references to markets in Section 12.A of the Act.   

48  South African Competition Act, Chapter 1, Section 1, Definitions and Interpretation 
49  African Media Entertainment Ltd v Lewis NO and Others (68/CAC/MAR/07) [2008], see discussion from para 

31. 
50  Patensie Sitrus Beherend v Competition Commission and Others (16/CAC/Apr02) [2003] 2 CPLR 247 (CAC) 

“The SSNIP test is increasingly being made use of by competition authorities throughout the world.” 
51  Europemballage Corp and Continental Can Co Inc v Commission (case 6/72) [1973] ECR 215.  Note, as an 

aside, that particularly under the hypothetical monopolist or SSNIP test, which was later introduced into the 
EC market definition guidelines, demand for the products in a given market need not be “inelastic”, in the 
sense that the market elasticity is less than 1 in absolute value, but just that demand is sufficiently inelastic 
to satisfy the SSNIP test.  An exception to the pre-requisite for market definition is in a finding of a cartel by 
“object”, see Case T-62/98 Volkswagen AG v Commission [2000] ECR II-2707, paragraphs 230 to 232.   



The EC Notice on market definition later supported the focus on interchangeability, or 
substitutability.52 
 
The US Supreme Court has similarly maintained a consistent line that markets are defined 
prior to competitive assessment,53 and the US 1982 Merger Guidelines formalized the 
approach to the SSNIP or hypothetical monopolist test, which has, at its heart, the notion of 
substitutability, and particularly a methodology for calibrating a required degree of 
substitutability for market definition.54   
 
Although many techniques have been used to infer or support market definitions, it is 
important to bear in mind the legislative and jurisprudential requirements that should still 
provide the ultimate test for the relevance and interpretation of these techniques.  In the 
remainder of this section, I briefly discuss the limitations of common approaches to three 
aspects in relation to market definition, by reference to the relationship between these 
aspects and the underlying legal requirements.  These three aspects are: 
§ current conditions of supply, 
§ price levels, and 
§ price movements.  

 
While these considerations might provide some evidence that is consistent with a given 
market definition, without further assumptions these approaches do not directly target the 
key question of market definition, which is one of substitutability.  Any test that is presented 
must ultimately be held against this requirement.   
 
Following the discussion of these aspects, I briefly outline the potentially unsettled question 
of the speed of adjustment required in relation to market definition.   
 
Current conditions 
 
Fundamental errors can occur when considering only current conditions of supply (or, indeed, 
demand).  Returning to the EC Notice on market definition:  
 

“A relevant product market comprises all those products and/or services which are 
regarded as interchangeable or substitutable by the consumer, by reason of the 
products' characteristics, their prices and their intended use.” 55 

                                                
52  Commission Notice on the definition of relevant market for the purposes of Community competition law, 

Official Journal C 372 , 09/12/1997 P. 0005 – 0013 
53  The “determination of a relevant market is the necessary predicate” to a merger challenge, United States v. 

E.I. duPont de Nemours & Co., 353 U.S. 586, 593 (1957), and “Courts generally begin their analysis of a 
Section 7 case by defining the relevant market.” FTC v. CCC Holdings Inc., 605 F. Supp. 2d 26, 37, 39–40 
(D.D.C. 2009), at 37, although, “this analytical structure does not exhaust the possible ways to prove a § 7 
violation.” FTC v. Whole Foods Mkt., Inc., 548 F.3d 1028, 1036 (D.C. Cir. 2008). 

54  For references to similar approaches in Canada, New Zealand and Australia, see Werden, Gregory J. (2002) 
“The 1982 Merger Guidelines and the Ascent of the Hypothetical Monopolist Paradigm”, 20th Anniversary of 
the 1982 Merger Guidelines: The Contribution of the Merger Guidelines to the Evolution of Antitrust Doctrine, 
available at http://www.justice.gov/atr/hmerger/11256.htm#N_4_.   

55  Commission Notice on the definition of relevant market for the purposes of Community competition law, 
Official Journal C 372, 09/12/1997 P. 0005 – 0013. 
It is important to note that what actually drive market definition are customer preferences, not objective 
characterizations of the features of products.  Errors can occur when a practitioner uses their own judgement 
of “product characteristics, prices and intended use”, instead of referring to actual decisions about 
substitutability made by customers (which might or might not be based on objective assessments of these 
factors).  The crucial role of customers’ perceptions is well understood in the management literature - see for 
example Drucker (1985) “Quality in a product or service is not what the supplier puts in. It is what the 
customer gets out and is willing to pay for. A product is not quality because it is hard to make and costs a lot 

http://www.justice.gov/atr/hmerger/11256.htm#N_4_


 
A focus on the current supply position ignores the whole logic of substitutability, which 
analyses a prompted change in behaviour.  Customers may each currently purchase only 
one brand of a given product.  Without information on how those customers might alter their 
behaviour in response to relative price changes, a full range of conclusions could be 
plausible, from each brand being in its own separate market, to the inclusion of all brands in 
the same market.  Similarly, in a geographic dimension, tests based on the existing degree 
of imports or exports ignores the fundamental requirement, which is to interrogate how 
substitution might take place, in the event of a change in market circumstances (relative 
prices).  Supply substitution (often given less weight in market definition than demand 
substitution on an assumption that suppliers are less able to respond rapidly to a change in 
relative prices) and output expansions (particularly by producers of similar products or from 
neighbouring regions) are also only likely to be visible when considering analogous historical 
prompts in the form of changes to the status quo.   
 
Price levels 
 
A comparison of price levels might be justified with reference to Marshall: 

 
“[a market is] the entire territory of which parts are so united by the relations of 
unrestricted commerce that prices there take the same level throughout, with ease 
and rapidity”56  

 
or Stigler: 
 

“a market for a commodity is the area within which the price tends to uniformity, 
allowance being made for transportation costs.”57 

 
Such a comparison might be meaningful in some sense if products were perceived by 
customers to be homogenous.  However, market definition has been given legal meaning in 
terms of (the required degree of) substitutability,58 and substitutability does not require 
product homogeneity. 
 
Note that two products could still be within the same product market at differing price levels, 
for example if the price differential accounted for a perceived quality differential, so long as 
customers would substitute sufficiently readily between the products in the event of relative 
price changes.  Accordingly, observing similar price levels are neither necessary nor 
sufficient for concluding that two products are part of the same market definition.59   

                                                                                                                                                  

of money, as manufacturers typically believe. This is incompetence. Customers pay only for what is of use to 
them and gives them value. Nothing else constitutes quality.” Drucker, Peter (1985) Innovation and 
entrepreneurship, Harper & Row. 

56  Marshall, Alfred (1920) Principles of Economics, 8th ed. London: Macmillan. 
57  Stigler, George J. (1942) The Theory of Competitive Price, New York: Macmillan. 
58  In the SSNIP test.  Indeed, the wording used to define goods and services in Section 1 of the Act, including 

those “reasonably capable of being substituted for them”, further supports the notion of a required degree of 
substitutability.  See also African Media Entertainment Ltd v Lewis NO and Others ( 68/CAC/MAR/07) (1 
December 2008), para 39 “the relative degrees of proximity between stations in one’s attempts at market 
definition required close election” 

59  Examples in which price levels have constituted the only consideration in a market definition are fortunately 
rare.  In the review by A.C. Whitcher (Pty) Limited of the MTO Forestry (Pty) Limited/Boskor Saagmeule 
(Pty) Limited/Boskor Ripplant (Pty) Limited merger, Case No.: 84/CAC/Jan09, while there are references to a 
comparison of price levels, transport costs are also mentioned, although the CAC held that the Commission 
had not clearly justified, nor was there sufficient evidence to support, its analysis of market definition.   



 
Price movements 
 
An examination of the co-movement of prices amongst various products in a candidate 
market might be meaningful if the co-movement in prices can be shown to be due to the 
threat of substitution between products, rather than any other factors, and that the threat of 
substitution is sufficiently large to justify the proposed market definition.  The analysis of 
price movements, at least on an intuitive level, might give the perception of a consideration 
of prompted responses, which was lacking in the consideration of current supply conditions, 
above.   
 
However, it is important to be aware of the potential for problems of both spurious and non-
spurious but insufficient correlation, both of which could prevent any decisive interpretation 
of the results of these tests in favour or against a given market definition.  Criticisms of price 
correlation analyses are well known, see for example Werden and Froeb (1993).60   
 
It is trivial to concoct examples of: 
§ Correlated series that are not in the same market: either due to spurious 

correlation via a common effect, such as inflation, or non-spurious but insufficiently 
strong correlation.  Unfortunately, there is no simple rule as to the degree of non-
spurious correlation that is consistent with the market definition threshold, as this 
would depend on the relative magnitude of small deviations and more fundamental 
shifts in the price series under consideration.61   

§ Non-correlated series that are in the same market: where strong substitutability 
causes prices to remain very close to one another, and where the fundamental 
changes in price levels are very limited, and hence are overwhelmed by relatively 
large random noisy fluctuations, low correlation coefficients might be observed.   

 
Similarly, cointegration tests, viewed in isolation, might provide neither a necessary, nor a 
sufficient condition for market definition.  As recognized by Mncube et al (2008),62 
cointegration implies a stable long term relationship.  Accordingly: 
§ Substitution might not be sufficiently strong to result in a sufficiently rapid return to 

that long term relationship, so that cointegrated series might not be in the same 
market.  

§ The long term relationship might change over time, so that even prices of products 
in the same market might not appear to be cointegrated.   

 
Again, without further information, we are left with a test which is neither necessary nor 
sufficient for market definition.   
 

                                                
60  Werden, Gregory J. and Froeb, Luke M. (1993) “Correlation, Causality, and All that Jazz: The Inherent 

Shortcomings of Price Tests for Antitrust Market Delineation”, Review of Industrial Organization, 8: 329-353. 
61  Nevertheless it is at times not necessary to determine the exact market.  If the correlation was indeed non-

spurious, and driven by fundamental competitive considerations, then if the merging parties’ products are 
less constrained by one another than by a third product, and inclusion of that third product takes the merged 
entity’s share to a de minimis level, then either there is no overlap at all, or the overlap is de minimis (in 
which case additional factors would be required to weigh very heavily against the merging parties in order to 
result in any significant likelihood of competitive harm).   

62  Mncube, Liberty, Khumalo, Junior, Mokolo, Rakgole and Njisane, Yongama (2008) “Use of price correlation 
and stationarity analysis in market definition - lessons from a recent merger” Second Annual Conference on 
Competition Law, Economics and Policy in South Africa, University of the Witwatersrand. 



How quickly can they get here? 
 
The logic behind the SSNIP test is generally well understood.  However, the discussion 
above, and particularly the realization that even evidence of some degree of substitution 
may not be sufficient to meet the market definition threshold, raises an additional important 
point about the application of the SSNIP test.  What is the required speed of adjustment in 
response to a relative price change (SSNIP)? 
 
The US guidelines state that the hypothetical monopolist’s price rise is “non-transitory”, 
which is described as “for the foreseeable future”.63  However, the question is over what 
period is the profitability of the hypothetical monopolist’s price rise assessed?64  In this 
respect, the EC considers demand and supply-side constraints that are capable of acting in 
the “short term”, but has not specified the time period for the profitability assessment. 
 

“16. … competition from these other products and areas affect or restrain sufficiently the 
pricing of the parties' products in the short term. 
20. Supply side substitution…in those situations in which its effects are equivalent to 
those of demand substitution in terms of effectiveness and immediacy. … This means 
that suppliers are able to switch production to the relevant products and market them in 
the short term65 without incurring significant additional costs or risks in response to small 
and permanent changes in relative prices.” 66 
 

Less immediate constraints such as entry or potential competition are often taken into 
account after the market definition exercise, at the stage of competitive assessment.  The 
EC notes that “entry is normally only considered timely if it occurs within two years”.67   
 
The UK OFT also uses a two year threshold in relation to these less immediate constraints 
such as entry,68 and considers market definition over a one year time horizon,69 as does the 
International Competition Network (ICN).70   
 
Leaving this unsettled question of timing to one side, to conclude, it is clear that subjective 
assertions of market definitions, made on the basis of current patterns of supply miss the 
underlying requirement of substitutability, as set out clearly in the legislation and case 
precedent.   
 

                                                
63  US DOJ and FTC (1997) Horizontal Merger Guidelines (rev. ed. 1997) available at 

http://www.justice.gov/atr/public/guidelines/hmg.htm#11, section 1.21.   
64  As an extreme example, if we consider the profitability of a price rise over a very short period of time, 

customers might not choose to switch purchases to another store if they are already in the store when the 
prices change.   

65  Footnote (4) of the notice states “That is such a period that does not entail a significant adjustment of 
existing tangible and intangible assets (see paragraph 23).” 

66  Commission Notice on the definition of relevant market for the purposes of Community competition law, 
(1997). See para 16 (demand-side substitution) and para 20 (supply-side substitution). 

67  Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of 
concentrations between undertakings (2004); para 74. 

68  Mergers – substantive assessment guidance (2003); para 4.23.   
69  Merger References: Competition Commission Guidelines (2003); para 2.7. Mergers – substantive 

assessment guidance (2003); para 3.14.   
70  International Competition Network: “ICN Merger Guidelines Workbook” (2006); footnote 12, available at 

http://www.internationalcompetitionnetwork.org/uploads/library/doc321.pdf 

http://www.justice.gov/atr/public/guidelines/hmg.htm#11
http://www.internationalcompetitionnetwork.org/uploads/library/doc321.pdf


Although direct tests of substitutability might not be feasible, particularly within the timeframe 
of a merger investigation, so that tests based on price levels or co-movements are the only 
available evidence, these weaker tests must be presented in the light of the necessary 
assumptions to relate their results to the underlying legal requirement, and accordingly the 
results of these approaches might not match the market definition threshold as defined.  If 
evidence on these necessary assumptions is lacking or implausible, this should affect the 
weight accorded to this evidence.  In the next section I discuss some scope for the review of 
candidate market definitions during the stage of competitive assessment.   
 
 
3. Unilateral effects – effect on competition 
 
The second topic deals with the assessment of unilateral effects arising from a merger.   
 
The South Africa Competition Act sets out the first step to be undertaken in the consideration 
of mergers: 
 

“12A. Consideration of Mergers 
(1)  Whenever required to consider a merger, the Competition Commission or 

Competition Tribunal must initially determine whether or not the merger is 
likely to substantially prevent or lessen competition…” 

 
Merger investigations in various other jurisdictions are subject to similar provisions:71 
 

US: No acquisition will be permitted where “the effect of such acquisition may be 
substantially to lessen competition, or to tend to create a monopoly.”72 

 
Europe: A merger should be prohibited if “it would significantly impede effective 
competition in the common market or in a substantial part of it, in particular as a 
result of the creation or strengthening of a dominant position.”73 

 
UK: The UK CC shall decide whether a merger “may be expected to result, in a 
substantial lessening of competition”74 

 
France: The Autorité tests whether the merger «est de nature à porter atteinte à la 
concurrence, notamment par création ou renforcement d’une position dominante ou 
par création ou renforcement d’une puissance d’achat qui place les fournisseurs en 
situation de dépendance économique ».75 

 
At the heart of these tests is a consideration of the effect of a merger on competition.  To 
contain the scope of this discussion, I will consider non-coordinated or unilateral effects 
arising from a merger of substitutes (often labeled a horizontal merger).76  Furthermore, 

                                                
71  Each of these provisions encompasses their own idiosyncrasies, although a discussion of those is beyond 

the scope of this paper.   
72  Clayton Act, Section 7, 15 U.S.C. §§ 18 
73  Art. 2(3) Council Regulation (EC) No 139/2004 of 20 January 2004, [2004] OJ L24/1.  
74  Enterprise Act, 2002, Part 3, Chapter 1, para 35.   
75  Article L.430-6 of the Code de Commerce, as referenced by the French merger guidelines, at 

(http://www.autoritedelaconcurrence.fr/doc/ld_concentrations_dec09.pdf), para 282.   
76  Although note that the economic interpretation of a merger of substitutes might not apply mechanically to all 

so called “horizontal” mergers, i.e. where two firms are at a similar level of the supply chain.  Similarly, 

http://www.autoritedelaconcurrence.fr/doc/ld_concentrations_dec09.pdf)


given the Act’s focus on consumer welfare, I will initially take the short cut of considering a 
summary measure of the outcome of competition, here prices (alternatively output levels), as 
a basis for estimating the effect on competition, although later I return briefly to wider 
considerations.   
 
Although the Act makes several references to the fact that a merger assessment must be 
undertaken with reference to the relevant “market”,77 the Act does not specify market share 
thresholds, and guidance has not emerged that any particular market share threshold might 
be problematic.  Indeed it seems widely accepted that over-reliance on structural 
presumptions would be an outdated, and potentially misleading approach, particularly when 
considering mergers involving differentiated products.78  Similar criticisms might apply to 
other structural indicators, such as HHI (or MHHI calculations)79 which have arguably been 
given too much attention in South African merger investigations.80 
 
More fully, an assessment of the likely price effects of mergers might require a consideration 
of a number of factors.  Seen in the guise of a sequential investigation, moving from a quick 
first screen towards a more complete and coherent analysis, a merger investigation might be 
considered as a number of steps, starting with market definition: 
 

1. Market definition.  Definition would allow the calculation of the total market size.81    
2. Market shares.  The relative size of firms can be calculated and firms can be ranked 

according to size.   
3. Closeness of competition.  Closeness of competition can illuminate situations in 

which firms are particularly close competitors or particularly distant competitors (in 
which case they behave towards one another out of proportion to their market 
shares).    

4. Customers’ price sensitivity.  Customers’ sensitivity to prices might scale the likely 
effects of a horizontal merger – extremely price sensitive customers might mitigate 
much of the potential anticompetitive effect of a highly concentrative merger.82   

                                                                                                                                                  

economic substitutes might be supplied at different levels of the supply chain, even though a merger 
between these suppliers might be naively characterised as “vertical”.   

77  Section 12A (2) “When determining whether or not a merger is likely to substantially prevent or lessen 
competition, the Competition Commission or Competition Tribunal must assess the strength of competition in 
the relevant market, and the probability that the firms in the market after the merger will behave competitively 
or co-operatively, taking into account any factor that is relevant to competition in that market…” 

78  See Shapiro, Carl (1996) “Mergers with Differentiated Products”, Antitrust, Spring 1996, available at 
http://faculty.haas.berkeley.edu/shapiro/diversion.pdf; 
Walters, Chris (2007) “Diversion ahead! Approximating diversion ratios for retail chain mergers”, November 
2007, available at http://www.competition-commission.org.uk/our_role/analysis/diversion_ratios.pdf; 
Section 2 of the US Horizontal Merger Guidelines "market share and concentration data provide only the 
starting point for analyzing the competitive impact of a merger.", available at  
http://www.justice.gov/atr/public/guidelines/hmg.htm 

79  While these measures might helpfully summarise structural information, their correct interpretation depends 
on the validity of certain assumptions about how competition works.   

80  See for example African Media Entertainment Ltd v Lewis NO and Others (68/CAC/MAR/07) [2008]  
Mondi Limited v Kohler Cores and Tubes (20/CAC/Jun02) [2003] 1 CPLR 25 (CAC),  
JD Group Limited v Profurn Limited (28/CAC/May03) [2004] 1 CPLR 31 (CAC),  
A.C. Whitcher (Pty) Ltd v Competition Commission of South Africa and Others (84/CAC/Jan09) [2009]. 

81  This exercise might also provide an indication of the degree of substitutability between those products in the 
market, and those outside of the market.   

82  Note that this is a more granular analysis that that which might be required in market definition.   

http://faculty.haas.berkeley.edu/shapiro/diversion.pdf;
http://www.competition-commission.org.uk/our_role/analysis/diversion_ratios.pdf;
http://www.justice.gov/atr/public/guidelines/hmg.htm


5. Additional constraints and the mode of competition.  Different competitive settings, 
firm and institutional constraints might result in more or less intensive competition, 
depending on the resulting mode, or type of competition.   

6. Dynamic and strategic factors.  In addition, more dynamic factors, such as the entry 
of new competitors, or strategic repositioning by existing competitors might mitigate 
potential harm.   

 
Various authors have emphasized the importance of diversion ratios, as a measure of the 
closeness of competition, and as an extension of the traditional focus on market shares.83  
Diversion ratios can indeed be used to modify market shares, to provide an idea of how 
competition might be altered compared with the benchmark of equally close competitors.84  
However, the focus on the closeness of competition only partly addresses the shortcomings 
of market share driven approaches.  The underlying legal test remains one of an effect on 
competition, which brings into consideration the full range of factors noted above.   
 
If we leave steps 5 and 6 to one side, to focus on the short run price effect of mergers in a 
familiar setting where firms compete by setting prices, without capacity constraints or other 
significant complications, then we see that the two key extensions to the familiar market 
share based analysis are closeness of competition (for example as identified through 
diversion ratios), and an appreciation of customers’ price sensitivity.  Indeed, the early 
attempts at quantifying merger effects explicitly incorporate both of these effects.85   
 
How far do we need to go? 
 
Returning to the underlying legal requirements, the first question that is often posed is how 
to balance the test in the Act, i.e. an assessment of the effect on competition, with the timing 
and resource constraints typically applicable to merger control?86  
 
The intuition behind papers that advocate pushing the analysis beyond market shares, such 
as looking at closeness of competition and/or customer price sensitivity, is that significant 
errors can occur if increasing market shares are associated with more benign movements in 
other factors (or vice versa) – for example, despite high market shares, two merging firms 
might be quite distant competitors, or despite high market shares, customers are very price 

                                                
83  Walters, Chris (2007) “Diversion ahead! Approximating diversion ratios for retail chain mergers”, Topics in 

Competition Policy, available at http://www.competition-
commission.org.uk/our_role/analysis/diversion_ratios.pdf, “diversion ratios between the acquired and 
acquiring outlets are a good way to measure the horizontal competitive constraint removed by such 
mergers.”  

84  For example, if the two merging parties each have a market share of 10%, but are especially close 
competitors, the effect of the merger might be similar to a situation in which each had a share of 20%.   

85  See for example Shapiro, Carl (1996) “Mergers with Differentiated Products,” Antitrust, Spring 1996, at 
http://faculty.haas.berkeley.edu/shapiro/diversion.pdf; 
Hausman, J., Leonard, G. and Zona, J.D. (1994) “Competitive analysis with differentiated products” Annales 
d’Economie et de Statistique 34, 159–180; 
Werden, Gregory J. and Froeb, Luke M. (1996) “Simulation as an Alternative to Structural Merger Policy in 
Differentiated Products Industries” in Malcolm Coate and Andrew Kleit (eds.), The Economics of the Antitrust 
Process, New York: Kluwer Academic Publishers. 

86  In addition to this tension between thoroughness and resource constraints, other authors have discussed the 
need to balance potentially more accurate decision making (which should reduce the likelihood of type 1 and 
type 2 errors), against predictability and so called “legal certainty”, which drive the important deterrent effects 
of the law.  See Forwood, Nicholas (2009) “The Commission’s ‘More Economic Approach’ – Implications for 
the role of the EU Courts, the Treatment of Economic Evidence and the Scope of Judicial Review”, in Claus-
Dieter Ehlermann and Mel Marquis, eds., European Competition Law Annual 2009: Evaluation of Evidence 
and its Judicial Review in Competition Cases, forthcoming, Hart Publishing 

http://www.competition
http://faculty.haas.berkeley.edu/shapiro/diversion.pdf;


sensitive.  For example Bailey et al (2010)87 demonstrate how different gross margins might 
alter the presumptions arising from market shares alone within a UPP framework.   
 
Considering the factors of closeness of competition and price sensitivity, the following figure 
demonstrates the kinds of interactions which might be of interest in a merger investigation.  
This figure shows the post-merger market shares that would be consistent with an exact 
balance of zero UPP, on receipt of the “standard efficiency credit” of a 10% marginal cost 
reduction.  It is clear that larger market shares are “acceptable” under such a test if the 
merging parties are more distant competitors, and/or customers are more price sensitive.   
 

Figure 1 – Unilateral Effects Illustration 
 

 
Note:  The surface plots the post-merger market shares that are consistent with zero UPP, 

on receipt of the “standard efficiency credit” of a 10% marginal cost reduction, based 
on a range of parameter values in relation to customer price sensitivity and closeness 
of competition.   

 
The question that is rarely asked, other than by recourse to anecdotes, is how likely is it to 
find such situations in real life?  To crystallize some examples - how often is the post-merger 
share high but the merging parties are only distant competitors (examples might include 
strongly differentiated products, in which the two parties have focused on different customer 
niches), or post-merger share is high but customers are very price sensitive (examples might 
include markets in which supply involves economies of scale, resulting in only a few 

                                                
87  Bailey, Elizabeth M., Leonard, Gregory K., Olley, G. Steven and Wu, Lawrence (2010) “Merger Screens: 

Market Share-Based Approaches Versus “Upward Pricing Pressure”, Antitrust Source, February 2010, 
pages 1-10, see Figure 1 on page 9. 



suppliers, but where large customers possess strong buyer power, and could easily switch to 
alternative suppliers).   
 
Any practical approach to merger control is likely to involve some sort of trade-off between 
thoroughness and resource constraints.  However, when choosing to restrict the analysis, 
reconciliation to the underlying legal test reveals the assumptions that are implicitly made in 
place of the further analysis of a complete review.  For example, taking the analysis only as 
far as the calculation of market shares and then using some kind of threshold (which might 
arguably be seen as some kind of “first screen” of the presumptive effects of the merger), 
carries with it an implicit assumption that all other steps are “at some default level” (e.g. 
every unit of demand is homogenous, products are all equally close competitors, customers 
have some default level of price sensitivity, and there is some default likelihood of entry or 
other strategic factors).  These assumptions are necessary before one can use market 
shares to opine about the effect on competition.   
 
Some quantitative models use assumptions to implement the final steps in the calculation of 
a potential merger specific price rise.  However, this approach risks quantification for 
quantification’s sake.  Where no additional information can be drawn, it might be preferable 
to stop at a particular stage and then relate the outcome of that analysis with some 
appropriate benchmark or presumption applicable to that stage.  Merely calculating further 
figures for the sake of “having a number” seems to add very little, and can often lead to 
nonsensical results, particularly if the assumptions applied in later stages of the analysis 
have not been sense checked against the outputs of preceding stages of the analysis.88  
 
For example, once market shares and perhaps diversion ratios have been calculated, these 
should only be “converted” into predicted price rises if there is some information on the 
subsequent assumptions that are necessary for this calculation. 
 
This difficulty in measuring the required parameters of competition is one of the motivations 
for the UPP approach advocated by Farrell and Shapiro (2010).89  This methodology 
attempts to take only information on gross margins and diversion ratios to compute a result 
that is related to the underlying legal question of the effect on competition.  The result in this 
case is to test whether a given efficiency gain would be sufficient to offset any price rising 
incentive.  By focusing on the binary question of whether or not a given efficiency would be 
sufficient, the UPP method aims to avoid complicated questions surrounding the ways in 
which customers respond to price changes (and how these relationships might vary with 
those price changes).  This approach is not new, indeed approaches to calculate such 
“compensating marginal cost reductions” date back at least to Werden (1996).90  Given the 
prominence that this approach has achieved recently, however, several comments are worth 
making: 

                                                
88  See for example UK CC (2005) “Somerfield plc and Wm Morrison Supermarkets plc: A report on the 

acquisition by Somerfield plc of 115 stores from Wm Morrison Supermarkets plc”.  The methodology applied 
led to illustrative price rises up to 1,898%.  See Appendix E, available at http://www.competition-
commission.org.uk/rep_pub/reports/2005/fulltext/501ae.pdf 

89  Farrell, Joseph and Shapiro, Carl (2010) "Antitrust Evaluation of Horizontal Mergers: An Economic 
Alternative to Market Definition" The B.E. Journal of Theoretical Economics: Vol. 10 : Iss. 1 (Policies and 
Perspectives), Article 9, available at http://www.bepress.com/bejte/vol10/iss1/art9.  

90  See Werden, G.J. (1996) “A robust test for consumer welfare enhancing mergers among sellers of 
differentiated products” Journal of Industrial Economics 44, 409–413; 
Froeb, Luke M., Werden, Gregory J. (1998) “A robust test for consumer welfare enhancing mergers among 
sellers of a homogeneous product” Economics Letters 58, 367–369. 
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§ First, the results are heavily dependent on the quality of the inputs.  As noted in 
Bailey et al (2010),91 the implementation of these tests might require short cuts, 
either for the estimates of diversion ratios, or gross margins.  Similar to the case of 
other quantitative exercises, if poor quality inputs, or those based on unsupported 
assumptions or assertions are used, the results are unlikely to be illuminating with 
respect to the underlying legal question.   

§ Second, while a number of variants have arisen,92 this test does not take into 
account a number of potential complications (such as capacity constraints or 
multiple-product externalities).   

§ Third, UPP achieves an efficiency of not requiring information on customer 
demand at the cost of not being able to quantify the likely extent of any price 
rises.93 

§ Fourth, the UPP formula as advocated,94 includes a short cut for greater 
“transparency”, and does not necessarily provide the mathematically correct result 
(even given the stated assumptions).  While the formula is proposed as a screen, it 
is important that the inherent limitations of techniques such as this are not 
forgotten in their application.  Such an approximation might not be sufficiently 
robust to support a final decision.95    

 
What can we presume? 
 
This leads to the next question, which is to what extent should decision makers be allowed 
to use assumptions to join the given facts to a conclusion relevant to the primary question of 
the effect on competition?   
 
Given the probabilistic and predictive nature of merger assessment96 it seems that 
authorities should be allowed some framework of analysis, at least as a starting point.  
Frameworks are even used in retrospective competition analyses, such as cartel 
investigations.97  Such a framework could certainly be challenged by evidence of an 
alternative, more relevant framework, but absent indications to the contrary, a prevailing 
framework of analysis can be used to move from observations to likely effects.   
 

                                                
91  Bailey, Elizabeth M., Leonard, Gregory K., Olley, G. Steven and Wu, Lawrence (2010) “Merger Screens: 

Market Share-Based Approaches Versus “Upward Pricing Pressure”, Antitrust Source, February 2010, 
pages 1-10, 

92  See http://www.ftc.gov/os/comments/horizontalmergerguides/index.shtm for various applications to different 
competitive models, including price setting (Bertrand), quantity setting (Cournot), and competition 
characterized by a bidding process.   

93  Similar approaches, such as the calculation of compensating marginal cost reductions, might allow some 
ranking of similar mergers, although the translation to price effects is not simple.   

94  Equation 4 in Farrell, Joseph and Shapiro, Carl (2010) "Antitrust Evaluation of Horizontal Mergers: An 
Economic Alternative to Market Definition" The B.E. Journal of Theoretical Economics: Vol. 10 : Iss. 1 
(Policies and Perspectives), Article 9, available at http://www.bepress.com/bejte/vol10/iss1/art9. 

95  Although the authors note that the short cut results in a conservative test.   
96  See for example Mondi Limited v Kohler Cores and Tubes (20/CAC/Jun02) [2003] 1 CPLR 25 (CAC) at para 

38, “The section enjoins the Tribunal to forecast a likely possibility; that is, it makes a predictive judgment, 
based on evidence which has been placed before it.”, and extensive discussion throughout this decision on 
the “The issue of the proper theoretical framework”.   

97  See for example Whinston, Michael D. (2004) “Lectures on Antitrust Economics Chapter 2: Price Fixing” 
CSIO Working Paper #0040, in relation to pro-competitive rationales for cartels “while possible, they appear 
improbable, and a sound policy must also consider the costs of administration.” 
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However, accepting an analytical framework is different from populating that framework with 
arbitrary, even if analytically convenient, parameter values or assumptions.  As noted above, 
to extrapolate from market shares to quantifying ultimate consumer harm without any 
information on the necessary intermediate parameter values adds little, if anything, to the 
assessment.   
 
Similar questions relating to the appropriate frameworks for analysis, and reasonable ways 
of populating them have arisen in debates amongst practitioners, for example whether gross 
margins might be used to infer customers’ price sensitivity in critical loss analysis.98  It 
seems that if agencies are not able to make assumptions such as “firms will act to exploit 
profitable opportunities”,99 that would leave the agencies vulnerable to the most specious 
defenses against anti-competitive mergers.  Furthermore, two crucial points constrain the 
agencies: 
§ First, it seems obvious that a respondent in such a merger investigation should 

have the opportunity to demonstrate some additional complexity, or feature of the 
market which invalidates the agencies’ stated assumptions, and substitutes 
another, more suitable, analytical framework. 

§ Second, if such an assumption is used to estimate the effect on competition, then 
such calculations would require evidentiary support for the appropriate data (e.g. 
margins)100 and models (e.g. a profit maximizing condition).101    

 
To continue the example of critical loss analysis, it seems reasonable that a decision maker 
could assume, absent other facts, that firms maximized short run profits.  However, that still 
leaves open to the parties to provide evidence to refute this assumption, and still requires 
the decision maker to justify their choice of inputs into their model, such as diversion ratios 
and gross margins.   

                                                
98  The critical loss is the proportional loss in the volume of sales that would be required to just counteract the 

profitability of a given price rise (often a hypothetical price rise by one or more of the products within a 
candidate market).   

The debate centred on whether or not it might be valid to use information concerning pre-merger outcomes 
(particularly gross margins) to infer certain parameter values (particularly customers’ price sensitivity) based 
on assumptions about how firms behaved pre-merger, and then to use these parameter values to calculate 
the likely behaviour of consumers in the event of a price rise.  See O’Brien, Daniel and Wickelgren, Abraham 
(2003) “A Critical Analysis of Critical Loss Analysis” Antitrust Law Journal 71 161; 
Katz, Michael L. and Shapiro, Carl (2003) “Critical Loss: Let’s Tell the Whole Story” Antitrust, Spring 2003, at 
49; 
Scheffman, David and Simons, Joseph (2003) “The State of Critical Loss Analysis: Let’s Make Sure We 
Understand the Whole Story” Antitrust Source, Nov. 2003, available at http://www.abanet.org/antitrust/at-
source/03/11/scheffman.pdf; 
Katz, Michael L. and Shapiro, Carl (2004) “Further Thoughts on Critical Loss” Antitrust Source, Mar. 2004, 
available at http://www.abanet.org/antitrust/at-source/04/03/katzshapiro.pdf; and 
O’Brien, Daniel and Wickelgren, Abraham (2004) “The State of Critical Loss Analysis: Reply to Scheffman 
and Simons” Antitrust Source, Mar. 2004, available at http://www.abanet.org/antitrust/at-
source/04/03/obrienwickel.pdf. 

99  For example, see US Horizontal Merger Guidelines Section 0.1, available at 
http://www.justice.gov/atr/public/guidelines/horiz_book/01.html, “Throughout the Guidelines, the analysis is 
focused on whether consumers or producers "likely would" take certain actions, that is, whether the action is 
in the actor's economic interest.” 

100  On the differences between economic costs and profits and accounting costs and profits, see, for example, 
Fisher, Franklin M. and McGowan, John J. (1983) “On the Misuse of Accounting Rates of Return to Infer 
Monopoly Profits” American Economic Review 73, 82.  Returning to the critical loss example, economic 
assessments might be required for an estimation of the relevant margin. 

101  Important considerations might include the presence of co-products (in production) or relationships of 
substitutability or complementarity with other products of the merging parties, and the speed of action of 
various constraints.   
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One of the protagonists from the critical loss debate notes: 
 

“It is not uncommon – particularly in branded products mergers – to get demand 
elasticity estimates that indicate that current prices are above “monopoly” prices. 
Economists need to think more about implications of this”.102 

 
Furthermore, and reflecting the discussion of market definition above, the seemingly benign 
assumption of short run profit maximization raises two further questions: 
§ First, and reflecting similar timing considerations to those raised in relation to market 

definition, how long is short run – what do firms consider as the relevant time horizon 
over which to maximize profits within the market context that is being analysed (and 
how might this change post merger)?103   

§ Second, how do firms deal with uncertainty – given that firms make decisions today 
that will affect their profits in an uncertain future, what appreciation is given to their 
ability (or incentives) to act today so as to target future profit maximization (the degree 
of uncertainty, as well as firms’ attitudes might also change, post merger).104   

 
How robust does it have to be? 
 
Several natural robustness checks are possible between the stages of analysis, and 
between the multiple pieces of evidence that are commonly generated in the course of 
merger assessments.  Such checks can serve to significantly improve the robustness of the 
overall conclusion.   
 
Following an analysis of closeness of competition or customer price sensitivity, one 
candidate test would be to reconcile the outputs of these tests to pre-merger outcomes – for 
example the behaviour of multi-product firms, or the margins implied by a particular model of 
competition.105   
 
On a more fundamental level there is a relationship between the closeness of competition 
and market definition.106  While this relationship is understood,107 a reconciliation that is not 
often utilized in practice would relate the outputs of a diversion ratio analysis to an assumed 
candidate market definition.  Specifically, there is a limit to the diversion ratio that is 
consistent with a given market definition, as long as the parties are not merging to monopoly.  
                                                
102  Scheffman, David (2003) “Critical Loss Analyses” Presentation to EU Merger Task Force, available at 

http://www.ftc.gov/speeches/other/criticalloss.pdf 
103  This consideration seems an important element to the “critical loss” debate noted above, which concerned 

the information on customers’ price sensitivity that one might be able to usefully (and reliably) extract from 
information on gross margins.   

104  Although these considerations are beyond the scope of this paper.   
105  For example see the approach adopted in Nevo, Aviv (2001) “Measuring Market Power in the Ready-to-Eat 

Cereal Industry” Econometrica, Vol. 69, No. 2. (Mar., 2001), 307-342. 
106  Such reconciliation might be helpful given the weight often attached to market share estimates.  One 

potential example from the case law might include Schumann Sasol (SA) (Pty) Ltd v Price's Daelite (Pty) Ltd 
(10/CAC/Aug01) (27 June 2002) in which imported wax was not considered part of the relevant market 
during market definition, although during the competitive assessment imports were considered a “viable” 
alternative for customers “which could be increased depending on demand”.  While the treatment of the 
import constraint within the competitive effects analysis, as opposed to market definition, should not alter the 
fundamental conclusion, consistency in applying the legal definition of a market might be better served by 
such reconciliation.   

107  Farrell, Joseph and Shapiro, Carl (2010) “Recapture, Pass-Through, And Market Definition” Antitrust Law 
Journal, Volume 76 - Issue 3  
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For a given set of parameters, beyond a critical value a diversion ratio will result in the 
conclusion that the merging firms are alone in a market properly defined according to the 
SSNIP test; and equally, below a critical value a diversion ratio will result in the conclusion 
that the two products belong to separate relevant markets.108  
 
Wider considerations  
 
I now briefly return to raise a number of points beyond the scope of the discussion above, 
which maintained a narrow focus on the best estimate of the likely price rise arising from a 
given merger.   
 
First, beyond the best estimate of a merger specific price rise, the question might arise as to 
the degree of confidence required in a particular estimated price rise, and how this might 
arguably depend on the standard of proof required in a given forum.  Several examples 
involving the estimation of unilateral price effects have presented confidence intervals as 
one attempt to provide checks against the robustness of these estimates.109  The position in 
at least one set of guidelines is to emphasise only those findings estimated with a given 
statistical significance,110 although estimates at a lower degree of confidence might still have 
relevance, depending on the underlying question.   
 
Second, is it likely that a consumer harm threshold will develop? As noted in the introduction 
to this section, some jurisdictions include market share thresholds in their guidance.  Taking 
this one step forward, from the discussion above there may be mergers involving similar 
market shares, but where the closeness of competition is different in each case, resulting in 
radically different competitive outcomes.  The UK CC has applied diversion ratio thresholds 
in the context of a particular sector of the economy.111  However, situations might also arise 
in which the diversion ratios are the same, but where customers’ price sensitivity is markedly 
different, which would invite the next step to be taken in defining a threshold for a predicted 
price rise, or even consumer harm.  While recognizing that this would still have to be 
reconciled with the legal requirement of the effect on competition, this might be a more 
coherent step towards that goal than a diversion ratio threshold.   
 
Third, in that case it is worth asking the question whether consumer harm is held to a relative 
or absolute standard.  In some cases involving particularly large markets either by number of 

                                                
108  Further reconciliation between substantive assessment and market definition might be possible, dependant 

on the degree of substitutability between products within and products outside of the candidate market, as 
defined.   

109  See for example Lagardere/Natexis/VUP, EC Case No COMP/M.2978 in which a confidence interval was 
calculated for an estimated price rise – see para 702.    

110  See for example EC Provisional Guidelines: “Best practices for the submission of economic evidence and 
data collection in cases concerning the application of articles 101 and 102 TFEU and in merger cases”, 
available at 
http://ec.europa.eu/competition/consultations/2010_best_practices/best_practice_submissions.pdf, 
paragraph 34.   
Also in relation to standard of proof, see the ECJ in Tetra Laval, Case C-12/03 P Commission v Tetra Laval 
(“Tetra Laval II”) [2005] ECR I-978, in which the ECJ held that EC merger decisions must comprise a 
“precise examination supported by convincing evidence”, and that the investigation must consider the 
outcome that was “most likely” based on the evidence. 

111  UK CC (2005) “Somerfield plc and Wm Morrison Supermarkets plc: A report on the acquisition by Somerfield 
plc of 115 stores from Wm Morrison Supermarkets plc,” available at http://www.competition-
commission.org.uk/rep_pub/reports/2005/501somerfield.htm.  A diversion ratio threshold was applied in 
conjunction with an illustrative price rise threshold see para 7.12 “[…] We therefore examined whether those 
stores identified as giving rise to an SLC on the basis of a 5 per cent ‘illustrative price rise’ (as described in 
paragraph 7.5) had revenue diversion ratios in excess of 14.3 per cent.” 
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customers or total revenues, decisions have emphasised that while estimated price rises 
might appear relatively small, these could still equate to significant absolute consumer harm 
when considered over a large number of customers.112  The logical question is then whether 
higher relative price increases might be tolerated in smaller markets.   
 
Fourth, in the assessment of mergers competition agencies may have more than price rises 
in mind, even setting aside the public interest aspects of the Act, which I do not deal with 
here.113  On one level, concerns are frequently raised across a number of output variables, 
for example the so-called “PQRS” of price, quality, range and service within retailing;114 
concerns are also raised about output levels (quantities), the potential for future 
competition,115 investment, innovation and R&D.116  On a more philosophical level, it might 
be argued that competition concerns go further than summary outputs such as prices and 
quantities, and even longer term benefits, such as innovation and investment, and that 
competition policy is concerned with the very activity and uncertainty of competition, such 
that a less efficient, but uncertain, duopoly, would be preferred to a more efficient, but certain, 
monopoly.   
 
This consideration is particularly relevant in South Africa, given the broadly stated purpose of 
the Act, and the interpretation that “harm to competition was understood to include harm to 
the competitive process”.117  Traces of this thinking might also be seen in the EC 
investigation of the Ryanair/Aer Lingus merger,118 and its approach to efficiencies more 
generally:   
 

“It is highly unlikely that a merger leading to a market position approaching that of a 
monopoly, or leading to a similar level of market power, can be declared compatible 

                                                
112  See for example EdF/British Energy, Case No COMP/M.5224 - EDF / BRITISH ENERGY 22/12/2008, at 

para 31.  “Indeed, even though they may appear relatively low, the numbers provided by the parties are not 
negligible when the impact on consumers is considered. For example, a […]% increase of the price of 
electricity for all hours would lead to a loss of surplus for consumers of […] of pounds sterling per year.” 

113  See for example Smith, Patrick (2003) Competition policy in South Africa: the impact and role of the public 
interest, St John’s College, Oxford.  

114  See UK CC (2005) “Somerfield plc and Wm Morrison Supermarkets plc: A report on the acquisition by 
Somerfield plc of 115 stores from Wm Morrison Supermarkets plc,” available at http://www.competition-
commission.org.uk/rep_pub/reports/2005/501somerfield.htm, at para 6.1 “The SSNIP test would include not 
only the scope to increase prices profitably, but also to reduce the quality, range and service provided in a 
store—price, quality, range and service (referred to by one retailer as PQRS, by which we also abbreviate 
price, quality, range and service below) being among the main ways in which stores compete once location 
is fixed.” 

115  See for example Sasol/Engen/Petronas, 101/LM/Dec04 Sasol Limited, Engen Limited, Petronas International 
Corporation Limited And Sasol Oil (Pty) Ltd, Engen Ltd, available at 
http://www.comptrib.co.za/%5Ccomptrib%5Ccomptribdocs%5C451%5C101LMDec04.pdf, at para 167 “This, 
combined with the prospect of deregulation of the retail petrol price, is the standard against which the merger 
must be judged.” 

116  See for example Hofer, Paul and Williams, Mark (2007) “Minding Your Ps and Qs: Moving Beyond 
Conventional Theory to Capture the Non-Price”, in Economics of Antitrust: Complex Issues In a Dynamic 
Economy, ed Wu, Lawrence, National Economic Research Associates, Inc. 

117  Davis, DM, Judge President CAC (2009) “Reflecting on the effectiveness of competition authority: 
prioritisation, market enquiries and impact.”, available at 
http://www.comptrib.co.za/Publications/Speeches/Judge%20Davis1.pdf, 

118  See Gadas, Richard, Koch, Oliver, Parplies, Kay and Beuve-Méry, Hubert (2007) “Ryanair/Aer Lingus: Even 
“low-cost” monopolies can harm consumers” Competition Policy Newsletter, Number 3, pages 65-72.   
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with the common market on the ground that efficiency gains would be sufficient to 
counteract its potential anti-competitive effects.”119 

 
The value placed on the inherent uncertainty of competition might also be reflected in the 
Asnef-Equifax judgment of the ECJ: 
 

“such agreements are incompatible with the rules on competition if they reduce or 
remove the degree of uncertainty as to the operation of the market in question with 
the result that competition between undertakings is restricted.”120 

 
Even when restricted to a focus on a single outcome variable, such as prices, the analysis of 
the unilateral effects arising from a merger is can involve a number of complex 
considerations.  While a balance needs to be struck between thoroughness, timing and the 
inherent uncertainty in predicting future events, the underlying assumptions and 
extrapolations that are necessary to relate intermediate analyses with the legal question of 
the effect on competition, should be stated clearly, and subjected to appropriate scrutiny.  
While there is a role for an analytical framework, this does not provide a licence for 
populating such a framework with arbitrary or unsupported assumptions.   
 
Merger investigations will often generate multiple pieces of evidence, each of which only 
partly or indirect address the underlying legal test.  There is a need both to aggregate these 
into sensible conclusions, as well as to test for the consistency between the outcome of 
various quantitative tests, a coherent competitive theory, and any qualitative evidence.   
 
 
4. Conclusion 
 
There has been a global trend towards a more effects-based approach to competition policy.  
This evolution has been motivated by a desire to better reflect the objectives underlying 
competition law in decision making practice.   
 
In this paper I particularly focus on two areas of competition policy which have been the 
subject of developments and debates in relation to economic quantification: market definition 
and unilateral effects analysis, although similar principles extend to other areas, as briefly 
outlined in the introduction.   
 
Robust effects-based analysis can modify and even reverse the conclusions of simpler form-
based tests and other short cuts in these areas.  Indeed, decision makers risk significant 
divergence from the underlying legal requirements if sufficient consideration is not taken of 
the underlying economic phenomena that I have described.   
 
A focus on effects does not provide unlimited scope for a positive analysis, however correct 
that may be from a particular economic perspective, and even when aligned with the 
ambitious and broadly stated set of policy goals contained in the Act.  Rather, the wording of 
the specific provisions of the act, and the developing jurisprudence, provides a framework 
within which quantitative economic analysis must be performed, and the reference point to 
which relevant results must be related.   
 
 

                                                
119  Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of 

concentrations between undertakings (2004/C 31/03), para 84.   
120  Case C-238/05 Asnef – Equifax v Ausbank [2006] ECR I-11125, at paragraph 51. 


