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A LONG AND EXPENSIVE WAIT – ASSESSING THE PROCEDURE FOR 

ADJUDICATING COMPLAINTS1  

 

Paul Coetser and Rudolph Raath 

 

1 Introduction 

 

1.1 "Slow justice is no justice", to quote from a 2010 speech by Mr Norman Manoim, 

the recently re-appointed chair of the South African Competition Tribunal (the 

"Competition Tribunal ").2 Sadly complainants and respondents alike have to wait 

many years for our competition law adjudication process to come to finality – with 

some of them no longer around when the matter is decided.  

 

1.2 Interlocutory proceedings should carry a fair share of the blame but it is perhaps 

time to assess the current adjudication procedure for improvement opportunities 

in the system. 

 

1.3 Competition law is all about efficiencies, but are the processes by means of which 

it is applied efficient? This is not a mere philosophical question: section 52(2)(a) of 

the Competition Act No 89 of 1998 (the "Competition Act") requires that the 

Competition Tribunal must conduct its hearings "as expeditiously as possible". As 

has been pointed out, markets are dynamic and protracted litigation may result in 

an irrelevant outcome.3 

 

1.4 When Mr Manoim gave his speech in 2010 the statistics showed an unsatisfactory 

situation: out of thirteen opposed prohibited practice cases, two took five years to 

resolve, two three years, with the shortest (which hearing lasted one day) nine 

months. To this must be added the time taken by the South African Competition 

Commission (the "Competition Commission") to investigate the complaint before 

                                           

1
 The authors do not intend for this to be an academic paper but rather a discussion focused on practical 

considerations and experience relating to matters of procedure. Also, the views expressed in this article are 
theirs and not necessarily that of Werksmans Inc where they practice law as directors. 

2
 Norman Manoim: Speech to annual Law Society of the Northern Provinces Competition Law Committee 

Breakfast 19 October 2010 ("Manoim 2010"). 

3
 Ibid 
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deciding to refer it, which is often two to three years. Despite Mr Manoim's call for 

improvements to the system, there is still no noticeable difference four years later. 

 

1.5 It is not only the frustration of having to wait so long but also the price tag 

attached to intensive, drawn out proceedings that raises concern. Anti-trust 

litigation is known to be one of the most expensive and labour intensive types of 

litigation, a fact often weighed by accused firms when assessing whether or not to 

defend complaint referrals. 

 

1.6 The second (and current) version of the Rules for Conduct of Proceedings in the 

Competition Tribunal (the "Tribunal Rules") came into effect on 1 February 2001.4 

After having been in service for more than thirteen years, now may be a good time 

to take stock of how the Tribunal Rules have fared in practice. 

 

1.7 It seems that there are two areas, in particular, where there are opportunities for 

improvement: discovery of documents and factual witness evidence. In both 

cases there appear to be an unnecessary, time consuming and costly repetition of 

efforts. 

 

1.8 Cutting down on the time absorbed by discovery and factual witness evidence will 

bring about a marked reduction in the period between the pre-hearing and 

hearing, which averages between six to eight months, a period Mr Manoim 

considered "unacceptably long" in his 2010 plea for innovative approaches to 

curtail proceedings.5 

 

1.9 This paper considers ways to improve the efficiency of the adjudication process 

and to reduce the amount of time and costs it consumes. Complainants with 

damages claims and defendants wanting finality are both likely to applaud an 

expedited procedure. 

 

                                           

4
 Published in Government Gazette 22025 and replacing the original Rules introduced in 1999 in Government 

Gazette 20386 ("original Tribunal Rules"). 

5
 Manoim 2010. 
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2 Complaints procedure in SA at present 

 

2.1 Although independent institutions, there are good reasons to take a combined 

view of the processes followed by the Competition Commission and the 

Competition Tribunal when considering issues of efficiency. 

 

2.2 The investigative phase for which the Competition Commission is responsible 

involves the following –  

 

2.2.1 the Competition Commission receives or initiates a complaint and appoints 

an inspector/s (the "investigating team").6 There is no obligation to notify the 

accused firm of the existence of the complaint;7 

 

2.2.2 a screening phase follows to determine if a formal investigation is warranted. 

Often affected parties will be requested to provide information on a voluntary 

basis; 

 

2.2.3 when a formal investigation follows the Competition Commission uses its 

wide reaching investigative powers8 to summons documents, interrogate 

persons under oath and to conduct search and seizure operations; 

 

2.2.4 the accused firm may make submissions to persuade the Competition 

Commission that the complaint has no merit. However in the authors' 

experience, other than providing its high level view, the Competition 

Commission does not engage in a discussion with the accused firm on the 

merits of the matter; 

 

2.2.5 the investigating team then assesses the merits of the complaint and makes 

a recommendation to the Competition Commission’s executive committee to 

refer or non-refer the matter to the Competition Tribunal for adjudication; 

 

                                           

6
 Section 49B of the Competition Act. 

7
 The Competition Commission v Yara (South Africa) (Pty) Ltd [2013] ZASCA 107 [24]. 

8
 As per sections 46 to 49A of the Competition Act. 
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2.2.6 once a decision is made to refer the complaint the Competition Commission 

normally briefs outside counsel to prepare the complaint referral; 

 

2.2.7 with the filing of the complaint referral, the Competition Commission’s 

investigative powers cease. 

 

2.3 The adjudicative phase for which the Competition Tribunal is responsible entails 

the following -  

 

2.3.1 there is an exchange of what may loosely be called "pleadings", in which - 

 

2.3.1.1 a complaint referral is filed, accompanied by an affidavit setting out - 

 

2.3.1.1.1 "a concise statement of the grounds of the complaint"; and 

 

2.3.1.1.2 the material facts or points of law relied on;9 

 

2.3.1.2 the accused firm answers with an affidavit admitting or denying each 

material fact in the complaint referral.10 Denials must be qualified or 

explained if the circumstances require.11 In other words, bald denials 

are not permitted; 

 

2.3.1.3 a replying affidavit may then be filed to deal with new grounds or 

material facts raised in the answering affidavit. Failure to file such 

affidavit constitutes a deemed denial of all new issues.12 Notably, there 

is no equivalent requirement for denials to be qualified or explained: 

bald denials are in order; 

 

                                           

9
 Tribunal Rule 15(2) 

10
 Tribunal Rule 16(4)(c). If the accused firm wants to raise an exception is should do so before filing its answer. 

11
 Tribunal Rule 16(6). 

12
 Tribunal Rule 17(2) and (3). 
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2.3.2 thereafter a pre-hearing conference is called by the Competition Tribunal13 

where it may (and usually does) give directions on – 

 

2.3.2.1 discovery and production of documents.14 Although enquiries with the 

Competition Tribunal's registrar indicate that the very early complaint 

referrals did not involve discovery,15 it has since become the norm to 

set dates in advance for discovery and even to provide dates for 

requests for further and better discovery and for applications to compel. 

In the authors' experience the discovery related part of the time 

schedules determined at pre-hearings average between three to four 

months (excluding the resolution of disputed discovery requests). The 

actual time consumed by this effort is often much longer;  

 

2.3.2.2 "the exchange of summaries of expert opinions or other evidence that 

will be presented at the hearing".16 No express reference is made to 

factual witness statements but it may well be read as falling under 

"other evidence". Filing dates for factual witness statements are 

commonly included in the timetable (as are expert witness statements 

when applicable). In the authors' experience the time allocated in pre-

hearing time schedules for the filing of factual witness statements 

amount to about a month (with a similar amount of time consumed by 

expert witness statements). This presupposes, however, that the 

parties commence with preparation already during the discovery phase, 

if not earlier;  

 

2.3.3 the Competition Tribunal has in the past permitted requests for further 

particulars but considers that the need for these should be obviated by the 

                                           

13
 Tribunal Rule 22. 

14
 Tribunal Rule 22(1)(c)(v) . 

15
 The Competition Commission v Patensie Sitrus Beherend Beperk 37/CR/Jun01 decided on 8 April 2002. 

16
 Tribunal Rule 22(1)(c)(vii)(aa). 
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filing of witness statements unless they are so devoid of content that further 

particulars are required to ensure a fair hearing; 17 

 

2.3.4 discovery takes place before the exchange of factual witness statements, 

which precede the filing of expert witness statements, altogether accounting 

for between four to six months of the time schedules typically issued at pre-

hearings; 

 

2.3.5 the Competition Tribunal holds an oral hearing where witnesses confirm their 

statements under oath and usually give additional oral evidence-in-chief 

before being cross-examined as would occur in a court of law. Despite the 

inquisitorial powers of the Competition Tribunal, its panels tend to allow the 

process to unfold in an adversarial form with minimal intervention; 

 

2.3.6 written and oral argument is presented once all parties’ witnesses have been 

called, whereafter a decision is ultimately made; 

 

2.3.7 the Competition Tribunal’s decisions may be appealed to the Competition 

Appeal Court but that court is bound to the record of the proceedings and 

does not entertain new evidence that was not before it. (It is also possible to 

apply to the Competition Appeal Court to review and set aside a decision of 

the Competition Tribunal based on facts outside the record of proceedings 

but this rarely happens).18 

 

2.4 Factual evidence: a hybrid system  

 

2.4.1 The Tribunal Rules are sui generis and combine aspects of both action 

proceedings and motion proceedings available to litigants in South African 

courts.19 

                                           
17

 Sutherland & Kemp Competition Law of South Africa (updated December 2013) page 11-73 and Pioneer 
Foods (Pty) Ltd v the Competition Commission 15/CFR/Feb07 21 May 2009 decision at paragraph 51 and 
The Competition Commission v SAA (Pty) Ltd 18/CR/Mar01 31 October 2003 decision at paragraph 14. 

18
 Section 61 of the Competition Act regulates appeals and reviews of Competition Tribunal decisions. 

19
 Brassey et al Competition Law 1 ed Juta (2002) 308. See also Paramount Mills (Pty) Ltd v Competition 

Commission 112/CAC/SEP11 par 56 – where it was held that Competition Tribunal proceeding are not 

equivalent to motion proceedings. 
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2.4.2 A complaint referral and the rest of the pleadings constitute evidence under 

oath, as one finds in motion proceedings. However, evidence is still 

presented and tested orally, resulting in a hearing comparable to that in 

action proceedings. 

 

2.4.3 The original Tribunal Rules required the complaint referral affidavit to set out 

"a detailed statement of the particulars of the complaint".20 (emphasis added) 

 

2.4.4 During the review of the original Tribunal Rules the question was raised21 

how this requirement differed from the (b) part of the Rule, which required 

the "material facts relevant to the complaint and relied on" for the complaint 

referral to be contained in the affidavit as well.22 

 

2.4.5 The revised Rule now requires "a concise statement of the grounds of the 

complaint" instead,23 with the (b) part of the Rule remaining unchanged in so 

far as evidence is concerned. (emphasis added) 

 

2.4.6 Not only does the prevalence of factual disputes mean that complaint referral 

proceedings do not fit the mould of motion proceedings, where evidence is 

represented on affidavit alone, but section 53(1)(a)24 of the Competition Act 

entitles parties to put oral questions to witnesses at hearings. 

 

2.4.7 The question arises, however, why one would have such a hybrid process of 

written and oral evidence? The authors of this article could not find the 

original motivation for this phenomenon. On the face of it, it appears that 

there was a desire to "beef-up" ordinary pleadings. It may well be that there 

                                           

20
 Original Tribunal Rule 17(2)(a).  

21
 "Comments on the draft rules on the conduct of proceedings in the Competition Commission and Competition 

Tribunal 10 October 2000", submitted on 7 November 2000 by the Competition Law Committee of the then 
Law Society of the Transvaal – page 6. 

22
 Original Tribunal Rule 17(2)(b). 

23
 Tribunal Rule 15(2)(a), replacing original Tribunal Rule 17(2)(a). 

24
 Section 53(1) of the Competition Act "[The Competition Commission, complainant, respondent and other 

interested parties] may participate in a hearing, in person or through a representative, and may put questions 
to witnesses and inspect any books, documents or items presented at the hearing…" 
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was a sense that accused firms should be forced to commit themselves to a 

particular version of facts up front, which is not the case with pleadings in 

action type proceedings. There may perhaps have been a feeling that 

accused firms would otherwise be at liberty to file bald and meaningless 

answers or even to change their defences as the case developed. This 

inference is supported by the requirement that accused firms may not give 

bald denials25 (a requirement that does not apply to the party referring the 

complaint). 

 

2.4.8 Ironically, it has not so much been the accused firms as it has been the 

Competition Commission who has shown a tendency over the years to 

change its case and to introduce new grounds as the matter progresses.26  

 

2.4.9 Although not prescribed by the Tribunal Rules, over time it has become 

practice for pre-hearing directives to order the parties to file factual witness 

statements prior to hearings (enquiries with the Competition Tribunal's 

registrar indicate that no witness statements were filed in early matters as, 

for instance, in the case of Patensie Sitrus27). Witness statements are filed 

after making discovery (discussed separately below) and before the filing of 

expert witness statements (if any).28  

 

2.4.10 This means that complaint referral proceedings currently involve three 

occasions where evidence is presented by the parties: in affidavits, in 

witness statements and during oral evidence. Such a three phase system 

impacts materially on the pre-hearing timeline and costs of a complaint 

referral. 

                                           

25
 Tribunal Rule 16(6). 

26
 See for instance Competition Commission v Senwes Limited [2012] ZACC 6, where a complaint of 

exclusionary conduct against farmers was changed to one of exclusionary conduct through margin squeeze 
against downstream grain traders. Also see Competition Commission v DPI Plastics (Pty) Ltd and Others 
[2012] ZACT 47 [184] which was a cartel complaint concerning price fixing of PVC and HDPE pipes, where 
the oral evidence and cross-examination of the Competition Commission in respect of one of the 
respondents, Amitech South Africa (Pty) Ltd, introduced and focused almost entirely on GRP type pipes.  

27
Also, Brassey, published in 2002, makes no reference to witness statements in its discussion of the pre-hearing 

phase of complaint referrals at page 309. 

28
 James Hope Witness statements: the cost of gilding the lily http://www.cdr-news.com/ categories/expert-views 

(2014).  

http://www.cdr-news.com/
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2.4.11 Experience of the manner in which factual evidence is presented in our 

system reveals that – 

 

2.4.11.1 complaint referral affidavits are not as focused on setting out the 

essential elements of the complaint as are required in action procedure 

pleadings. Often one finds much background information and examples 

of the alleged of objectionable conduct combined with an explanation of 

how the Competition Act is allegedly being contravened. This leaves 

the accused firm uncertain, on the one hand, about the exact elements 

of the conduct that the Competition Commission considers to constitute 

the contravention and, on the other hand, of the full extent to which the 

accused firm is said to have contravened. In other words, it is left with 

neither the clarity of a pleading in action proceedings nor the 

exhaustiveness of a founding affidavit in motion proceedings;  

 

2.4.11.2 in the authors' view this is a major reason for the numerous exceptions 

that the Competition Tribunal has had to hear; 

 

2.4.11.3 answers to complaint referrals are much more time consuming and 

expensive documents to produce than pleadings in action proceedings, 

particularly, because of their expanded factual ambit and the need to 

obtain a correct understanding of the evidence long before (and in 

anticipation of) the day of cross examination; 

 

2.4.11.4 the affidavits, however, mostly become white elephants when the more 

comprehensive factual witness statements are filed, with little or no 

reference made to the affidavits at the hearing of the matter; 

 

2.4.11.5 the affidavits seem to attract most attention during interlocutory 

applications but lose their relevance when the Competition 

Commission’s complaint is supplemented or its evidence shifts as its 

case develops when it files its factual witness statements, submits its 

expert reports or leads it witnesses at the hearing; 
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2.4.11.6 the role of the affidavits as pleadings has indeed been reduced by the 

Competition Tribunal's approach, as endorsed by the Constitutional 

Court in Senwes, to permit the complainant's case to develop and stray 

beyond the ambit of the complaint referral in pursuance of the 

Competiton Commission's public duty. In fact, even before the filing of 

factual witness statements, the Competition Commission has asked, 

and the Competition Tribunal granted, discovery requests in respect of 

documents falling outside the ambit of the complaint referral affidavit;  

 

2.4.11.7 an answer to a complaint referral is unlikely to persuade the 

Competition Commission to withdraw the matter as it would in most 

instances already have received submissions from the accused firm 

during the investigation phase motivating against a referral; 

 

2.4.11.8 the residual function of the answering affidavit has become to serve as 

cross-examination fodder against the accused firm’s main witness, who 

is usually the deponent to the answering affidavit as well, and who then 

has to explain any apparent discrepancies between the affidavit and 

subsequent witness statement and, eventually, his/her oral evidence; 

 

2.4.11.9 as the Competition Commission never calls its deponent to the 

complaint referral affidavit as a witness (in contrast to the practice in 

criminal trials where the State leads the investigating officer in 

evidence), this is another one sided consequence of the Tribunal Rules: 

no doubt many would want an opportunity to cross-examine the 

Competition Commission’s deponent in order to test assertions made in 

the affidavit and to explain perceived changes to the Competition 

Commission’s case;  

 

2.4.11.10 witness statements vary greatly in the amount of detail they contain. 

Comments from the Competition Tribunal at pre-hearings indicate that it 

expects sufficient detail at least to avoid the need for a request for 

further particulars;  

 

2.4.11.11 typically, factual witness statements filed by the Competition 

Commission tend to be brief, leaving a fair amount of additional 
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evidence to be introduced during evidence-in-chief, where the practice 

has been to permit not only the confirmation of the witness statement 

under oath but also to clarify or supplement it; 

 

2.4.11.12 it is not uncommon to find that witness statements are not aligned with 

the complaint referral, requiring the accused firm to revisit the 

formulation of its defence;  

 

2.4.11.13 in contrast, some accused firms tend to repeat their answering affidavit 

in their main witness statement, supplemented by additional information 

that has been identified in further preparation for the matter or that has 

become necessary due to new developments in the formulation of the 

complaint; 

 

2.4.11.14 although there is not universal clarity about the extent to which a 

witness may venture beyond the contents of the witness statement, 

there has on occasion been complaints, in particular by the Competition 

Commission, about evidence introduced during oral testimony that has 

not been foreshadowed by a witness statement;  

 

2.4.11.15 conversely, the Competition Commission has also objected to a party’s 

decision not to call a factual witness for whom a statement has been 

filed; 

  

2.4.11.16 cross-examination in complaint proceedings before the Competition 

Tribunal do not differ noticeably from that in our courts. If anything, 

witnesses are subjected to in-depth questioning by counsel in order to 

test the veracity of their accounts in their witness statements. 

 

2.4.12 Given the overlap between the affidavits and witness statements, the cost 

consumed by both and the freedom that the Competition Commission has 

been given to deviate from its affidavits , it is not clear what benefit this 

twofold recordal of evidence has, other than to allow the parties' legal 

representatives more time to prepare and to reconsider their case. Whether 

or not there is a meaningful role for the affidavits, in particular, is highly 

questionable. 
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2.4.13 There thus appears to be a clear opportunity to increase the efficiency of the 

system by finding a way of dispensing with the unnecessary duplication 

found in the current affidavit - witness statement - testimony format of 

presenting evidence. 

 

2.5 Discovery: overlapping procedures and a de facto re-investigation 

  

2.5.1 During the investigation phase of a complaint the Competition Commission 

makes wide use of its investigative powers, including its ability to call for 

documents. 

 

2.5.2 Where the documents received in response to a first request point to other 

documents that may be of relevance or the response to a first request does 

not yield a satisfactory result, the Competition Commission will ask for 

additional documents. There is no limit to the number of times it may do so. 

 

2.5.3 Sometimes firms under investigation are given an opportunity to provide 

documents voluntarily but the Competition Commission does not hesitate to 

issue summonses to compel compliance with its documentary requests.29 

 

2.5.4 Although firms may challenge the ambit of documents demanded, the 

Competition Tribunal is mindful of the fact that the Competition Commission 

performs a public duty and is therefore not easily persuaded that a summons 

is too broad, onerous or far removed from the complaint under investigation. 

 

2.5.5 All of this means that when the Competition Commission decides to refer a 

matter it does so with the benefit of having called for and considered all the 

documents it requires. Its decision to refer a complaint must be based on the 

evidence, including documents, its investigation has yielded. This is 

confirmed by the Computicket decision30 that ordered the production of the 

                                           
29

 Section 71 makes failure to comply with a summons an offence.  

30
 Computicket (Pty) Ltd v The Competition Commission 118/CAC/APR12. 
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reports, recommendations and supporting evidence on which the complaint 

referral decision was based.  

 

2.5.6 If the Competition Commission were to refer a complaint merely based on a 

suspicion, it would mean that its investigation had amounted to nothing more 

than a "screening phase" itself and, that the proper investigation remained to 

be conducted in the course of preparing for the Competition Tribunal 

hearing.  

 

2.5.7 It is, of course, so that the Competition Tribunal has the power to call for 

documents itself, before or during the hearing, although it hardly ever does 

so. It may also consider and grant applications for further and better 

discovery.  

 

2.5.8 Whilst its inquisitorial powers permits the Competition Tribunal to identify and 

summons documents, it does not exercise those powers where it receives 

and grants applications for access to documents that it is not itself interested 

to see. Instead, such interlocutory applications are determined very much on 

an adversarial basis. 

 

2.5.9 Notwithstanding these inquisitorial powers, the Competition Commission 

calls for discovery as a matter of course and the Competition Tribunal 

regularly grants requests for further and better discovery against accused 

firms. 

 

2.5.10 Compliance with section 49A summonses and with discovery requests are 

time consuming and expensive. They may take up the attention of certain 

members of an accused firm’s staff for prolonged periods of time and impact 

significantly on general productivity. There is therefore a need to balance the 

demands of investigating a complaint properly and of avoiding unnecessary 

constraints on firms’ productivity.  

 

2.5.11 Although the discovery obligation appears at first to be of equal application 

to all parties it, in fact, operates in a rather one sided manner: it is really only 

the accused firm that carries the burden of discovery (after already having 

had to comply with section 49A summonses during the investigation) as the 
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Competition Commission can only produce the documents it obtained during 

its investigation (with most such documents emanating from the accused 

firm to start with). The accused firm cannot use the discovery process to 

obtain documents from a third party complainant (other than what it provided 

to the Competition Commission) and has to rely on Competition Tribunal 

summonses instead to call for such documents. 

 

2.5.12 A final point to consider is that in criminal proceedings, where the State has 

a higher onus of proof, the prosecution relies on the evidence amassed by 

the investigating officer before a decision was taken to prosecute. 

 

2.5.13 In the authors' view, it is highly inefficient (after the Competition Commission 

has formulated the alleged contraventions) to require an accused firm to 

fine-comb its records again in order to identify additional documents which 

may confirm the Competition Commission's decision to refer the complaint. 

There is much scope to cut out this expensive repetition of efforts and to 

expedite matters. 

 

2.5.14 Moreover, discovery and follow-up requests for further and better discovery 

occupy a material part of the standard pre-hearing timeline that follows after 

a complaint is referred.  

 

3 Comparison of complaint adjudication processes in other jurisdictions 

 

3.1 European Union and United Kingdom 

 

3.1.1 The procedures followed by the European Commission and by the United 

Kingdom’s Competition and Markets Authority (“CMA”) are by and large the 

same for purposes of this assessment.  

 

3.1.2 Both authorities not only investigate but also decide whether or not there has 

been conduct in contravention of their competition laws. Their functions 

therefore compare partly to that of the Competition Commission and partly to 

that of the Competition Tribunal.  
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3.1.3 In essence the European Commission’s complaint assessment process  

entails the steps set out in the following paragraphs - 

 

3.1.3.1 Initial assessment 

 

3.1.3.1.1 After a complaint to the European Commission or facts coming to 

its attention that warrant the opening of a case there follows an 

informal assessment31 similar to the screening phase followed by 

the Competition Commission.  

 

3.1.3.1.2 The European Commission may gather information by way of 

requests for information and other investigative measures. 

 

3.1.3.1.3 Where appropriate it may already at this stage give the firm under 

investigation an opportunity to comment on a non-confidential 

version of the complaint.32 

 

3.1.3.2 Opening of Proceedings  

 

3.1.3.2.1 Should the European Commission conclude that the case merits 

further investigation and that its scope has been sufficiently 

defined, it will "open proceedings".33 

 

3.1.3.2.2 Later, if additional evidence were to necessitate it, the European 

Commission is at liberty to amend the scope of the investigation.34 

 

3.1.3.2.3 The Competition Commission does not have a similar formal step 

to mark the end of its screening phase. 

 

                                           

31
 Commission Notice on Best Practices for the Conduct of Proceedings concerning Articles 101 and 102 TFEU 

(2011/C 308/06) ("Best Practices") paragraph 12. 

32
 Best Practices paragraph 71. 

33
 Best Practices paragraph 17. 

34
 Best Practices paragraph 23. 
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3.1.3.3 Investigation 

 

3.1.3.3.1 What follows is an in depth fact finding exercise where the 

European Commission will use its broad investigative powers to 

call for information and inspect premises. 

 

3.1.3.3.2 It may also conduct interviews with individuals but this can only be 

done on a voluntary basis.35 The Competition Commission’s 

investigative powers go beyond this in that it is also entitled to 

summons individuals and to interrogate them under oath.36 

 

3.1.3.3.3 It is during this part of the process that the European Commission 

collates the evidence on which its finding will ultimately be based. 

 

3.1.3.3.4 The parties under investigation will be invited to the first of a 

number of "State of Play" meetings where the European 

Commission will explain its preliminary views on the competition 

concerns identified and, potentially, use the opportunity to clarify 

certain issues and relevant facts.37 If it has not done so yet, the 

European Commission will afford the parties under investigation 

an opportunity to comment on the complaint.38 

 

3.1.3.3.5 In contrast, the Competition Commission generally does not 

engage with firms under investigation on this level or even on the 

status of the investigation itself. In fact, it is not required to inform 

a firm of an investigation until the referral of a complaint to the 

Competition Tribunal.39 

 

                                           

35
 Best Practices paragraph 48. 

36
 Section 49A of the Competition Act. 

37
 Best Practices paragraph 63(2). 

38
 Best Practices paragraph 71. 

39
 Yara paragraph 24. 
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3.1.3.4 Statement of Objections 

 

3.1.3.4.1 Upon the conclusion of its investigation the European Commission 

may come to the preliminary view that there has been prohibited 

conduct.40 

 

3.1.3.4.2 If so, it will prepare a "statement of objections", setting out its 

preliminary position based on its in-depth investigation of the 

complaint. 

 

3.1.3.4.3 The purpose of the statement of objections is to ensure that the 

accused firm’s "right to be heard" is respected.41 

 

3.1.3.4.4 For this reason it is a requirement that the statement of objections 

must contain all of the essential factors taken into consideration, 

including the alleged facts, their classification and the evidence 

relied on,42 combined with a legal assessment of the facts. This 

rule is applied strictly. Should additional facts or contraventions 

come to the attention of the European Commission subsequently 

and it want to take those into account in its decision, then it has to 

issue a "letter of facts" or "supplementary statement of objection" 

recording these additional considerations. 

 

3.1.3.4.5 The statement of objections is therefore a much more 

comprehensive document than the South African referral affidavit. 

 

3.1.3.5 Defence 

 

3.1.3.5.1 The accused firm is now in a position to defend itself and must do 

so by way of a written reply to the European Commission. It will be 

                                           

40
 Best Practices paragraph 75. 

41
 Best Practices paragraph 78. 

42
 Practice Note: “Procedural rights of parties, complainants and interested third parties in Article 101 or 102 

administrative proceedings”  Practical Law Competition: European Union Jurisdiction 
(http://uk.practicallaw.com/2-501-6679) ("PLC EU") page 3. 
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afforded four weeks to two months (and up to four months in 

complicated matters) to do so.43 

 

3.1.3.5.2 In order to prepare its reply the accused firm is granted access to 

the European Commission’s file for the matter, with the exception 

of any confidential documents or internal correspondence. The 

firm can therefore see the documentary evidence at the European 

Commission’s disposal.44 

 

3.1.3.5.3 The written reply will include such documents as the accused firm 

requires the European Commission to consider in order to 

disprove the complaint.  

 

3.1.3.6 Oral Hearing 

 

3.1.3.6.1 The accused firm is entitled to request an oral hearing which takes 

place shortly after the submission of its written reply.45 

 

3.1.3.6.2 The hearing is not open to the public and is used to focus on 

particular aspects of the written reply or to clarify certain issues 

pertaining to the defence. 

 

3.1.3.6.3 The accused firm can present oral evidence and argument at the 

hearing. 

 

3.1.3.6.4 The oral hearing allows the European Commission to judge the 

witnesses’ credibility and interpret the submissions and the 

background to conduct, strategy or transactions.46 

 

                                           

43
 Best Practices paragraph 100. 

44
 Best Practices paragraph 92. 

45
 Best Practices paragraph 107. 

46
 PLC EU page 7. 
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3.1.3.6.5 There is, however, no leading or cross-examining of the European 

Commission’s witnesses. 

 

3.1.3.7 Decision 

 

3.1.3.7.1 After the written reply and oral hearing the European Commission 

prepares its final decision (appealable to the General Court). 

 

3.1.3.7.2 Although the European Commission has to obtain certain internal 

comments and approvals there is no further opportunity for the 

accused firm to influence the decision.  

 

3.1.3.8 Appeals 

 

3.1.3.8.1 The European Commission’s decisions can be appealed to the 

General Court for a review of points of both facts and law.  

 

3.1.3.8.2 The General Court is  empowered to order –  

 

3.1.3.8.2.1 the personal appearance of parties; 

 

3.1.3.8.2.2 the provision of information and documents; 

 

3.1.3.8.2.3 the hearing of oral testimony; 

 

3.1.3.8.2.4 the filing of expert reports; and 

 

3.1.3.8.2.5 inspections in loco.47 

 

3.1.3.8.3 However, apart from requests for information and documents 

(called for by the General Court after it has assessed the 

                                           
47

 Ivo van Bael "Due Process in EU Competition Proceedings" (2011) Judicial Review Chapter 6 [5]  
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pleadings48), the Court has made little use of its investigative 

powers in competition cases.49 

 

3.1.3.8.4 The General Court's judicial review pertains to the legality of the 

European Commission’s decision rather than to a re-examination 

of the merits. Over time the European courts developed a "theory 

of judicial deference" in respect of "complex economic 

assessments" by the European Commission, which they will only 

review if a decision is tainted by "manifest error".50 

 

3.1.3.8.5 Van Bael concludes that despite their wide ranging powers, the 

courts have "often been reluctant to scrutinize the use the 

European Commission has made of its discretionary powers in 

competition cases."51 

 

3.1.3.8.6 It therefore seems fair to assume that the real investigation into 

facts and into documentary evidence happens during the 

European Commission’s investigation before the statement of 

objections is issued, as supplemented by the written replies 

thereto by the accused firms. 

 

3.2 United States of America ("USA") 

 

3.2.1 The USA is similar to South Africa in that there is a separation of powers in 

so far as the investigation and the adjudication of prohibited anti-competitive 

conduct is concerned.  

 

                                           
48

 Ritter & Braun European Competition Law: A Practitioner’s Guide 3 ed Kluwer Law International (2004) 1025 - 
1176. 

49
 Ibid 

50
 Van Bael, Chapter 6, paragraph F. 

51
 Van Bael, Chapter 6, paragraph 2. 
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3.2.2 There are two agencies that review anti-competitive conduct, the Federal 

Trade Commission (the "FTC") and the Department of Justice (the "DOJ").52 

 

3.2.3 DOJ investigations differ from South Africa in that adjudication is not the 

responsibility of a competition authority (such as the South African 

Competition Tribunal) but handled by its court system instead. FTC 

complaints are heard by an Administrative Law Judge whose decision may 

be appealed to the FTC itself and thereafter appealed to an appellate court.53 

 

3.2.4 There is no set procedure and timetable for the investigation of prohibited 

anti-competitive conduct. The expected phases of investigation are54 -  

 

3.2.4.1 a preliminary investigation phase where the agency conducting the 

investigation may invite parties to submit information and documents 

voluntarily. This is similar to the Competition Commission’s screening 

phase; 

 

3.2.4.2 a formal investigation phase where the agency uses its compulsory 

process powers to obtain documents, testimonies and interrogatory 

responses from all concerned. The Competition Commission is armed 

with similar powers for purposes of its investigation; 

 

3.2.4.3 a post-investigation phase where the agency commences adversarial 

action where defendants are afforded the opportunity to mount a 

vigorous defence. This process involves broad ranging discovery and 

cross-examination, in line with the ordinary conduct in civil litigation in 

the USA.  

 

                                           

52
 Alicia Batts, John Ingrassia & Rhett Krulla “Restraints of trade and dominance in the United States: overview” 

Practical Law Competition: Multi-Jurisdictional Guide 2014/15 [paragraph 1] www.global.practicallaw.com/6-
567-9285. 

53
 Ibid paragraph 8. 

54
 Ibid 
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3.3 Australia 

 

3.3.1 The Australian Competition and Consumer Commission (the "ACCC") 

initiates investigations55 but does not adjudicate on them. 

 

3.3.2 It performs a preliminary assessment of a third party complaint or self-

initiated investigation, making use of its extensive evidence gathering 

powers, which include the power to demand information and documents, 

interrogate persons under oath or affirmation and to conduct search and 

seizure operations.56 Its powers are therefore similar to that of the 

Competition Commission. 

 

3.3.3 The rules of natural justice require that the entity under investigation be 

given an opportunity to be heard by the ACCC before it decides to institute 

proceedings against the entity.57  

 

3.3.4 If the ACCC considers that the country’s competition laws have been 

breached, it will decide to start proceedings in a Federal Court58 and not 

before another competition authority as is the case in South Africa.  

 

4 Observations on the use of witness statements 

 

4.1 Witness statements are not used in South African action proceedings but have 

been in use in arbitration proceedings for a long time and were adopted for use in 

the English courts in the mid-1990’s.59 

 

                                           
55

 Sharon Henrick & Wayne Leach “Restraints of trade and dominance in Australia: overview” Practical Law 
Competition: Multi-Jurisdictional Guide 2014/15 [par 6] (www.global.practicallaw.com/1-568-4449).  

56
 Ibid paragraph 10. 

57
 Ibid paragraph 8. 

58
 Ibid 

59
 Hope page 1. 
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4.2 They offer several apparent advantages. Witness statements, amongst other 

things are thought to – 60 

 

4.2.1 save time and costs; 

 

4.2.2 eliminate the element of surprise and force parties to "place their cards on 

the table" in respect of their factual witness evidence in the same way that 

documentary discovery does, for which reason it is considered to be an 

extension of pre-trial discovery; 

 

4.2.3 promote pre-hearing settlement by educating parties in advance about the 

relative strengths and weaknesses of their own and the other side’s case; 

 

4.2.4 identify the real issues at stake; 

 

4.2.5 encourage parties to admit facts they would normally delay doing until the 

hearing; 

 

4.2.6 reduce the number of interlocutory applications such as for further and better 

particulars and even for further and better discovery; 

 

4.2.7 improve the process of cross-examination. 

 

4.3 Whilst the benefit of "cards on the table" litigation is still broadly accepted, the 

same does not necessarily go for the rest of these considerations. Lord Woolf 

investigated the state of access to justice in England in 1995 and is said to have 

reported that written witness statements were "having a devastating effect on 

costs", for which reason he suggested a flexible approach with shorter, less 

expensive witness statements that could be amplified during evidence in chief.61 

In 2009 a follow-up report by Lord Jackson reportedly noted that whilst working 

                                           
60

 Hope page 5. 

61
 Hope page 6. 
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well in smaller cases, witness statements in larger cases often "spiral out of 

control" in terms of length and costs.62 

 

4.4 In complaint proceedings, which, unlike the focused enquiry normally found in civil 

litigation, often require a broad ranging and in depth explanation of the inner 

workings of the accused firm and an entire market, it is not possible to capture in 

a witness statement all the evidence that may potentially become relevant.  

 

4.5 Having said that, it will serve little purpose to exchange witness statements that 

do nothing other than to announce the names of each party’s witnesses. 

 

4.6 It is therefore suggested that witness statements should be drafted in such detail 

as to deal with the issues that the party intends to address in evidence but without 

the need to pre-empt developments that may arise from the witness statements 

received from the other side or at the hearing of the matter.  

 

4.7 At the very least, the witness statements should confirm all of the material facts 

that a party relies on for its case, so as to avoid the need for a request for further 

particulars. 

 

4.8 It does not appear advisable to have a requirement to file witness statements in 

answer to issues raised in the other side’s witness statements, as that is likely to 

result in a never ending exchange of documents. 

 

5 Proposed Procedural Reforms 

 

5.1 There is an opportunity to simplify, expedite and reduce the cost of finalising 

prohibited conduct complaints by removing the duplication one finds in respect of 

factual witness evidence and discovery. 

  

5.2 This becomes evident when one takes a combined view of the Competition 

Commission’s investigation and Competition Tribunal’s adjudication of a 

complaint. 

                                           

62
 Hope page 7. 
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5.3 If one does so, the process followed by the European Commission (and the CMA) 

offers much to be commended. Whilst it is so that the Competition Commission 

and Competition Tribunal are two independent institutions, it is also true that they 

are "sister" organisations, both created specifically to implement the Competition 

Act. It is therefore not only possible but also sensible to co-ordinate their functions 

to optimise the system in which they both play a part, provided that each 

institution’s independence remain intact. 

 

5.4 Based on the aforegoing the following approach can be considered, which will not 

require a change to the Competition Act but will affect the Tribunal Rules - 

 

5.4.1 a complaint is laid or initiated in the same way as before; 

 

5.4.2 the Competition Commission will still conduct a screening phase; 

 

5.4.3 the Competition Commission’s formal investigations will still be fact finding 

exercises (comprising of documentary requests, interrogatories and "search 

and seizure operations") but with the clear aim of establishing whether or not 

there is evidence that proves the alleged contravention under investigation; 

 

5.4.4 firms under investigation should be invited to "State of Play" meetings not 

only to inform them of the status of the investigation but also to –  

 

5.4.4.1 show the complaint to the firms under investigation;  

 

5.4.4.2 create a forum where the Competition Commission can impart its 

preliminary view on the merits of the complaint; and 

 

5.4.4.3 allow firms under investigation to engage in a meaningful discussion 

with the Competition Commission on the particular issues that raise its 

concern;  

 

5.4.5 the Competition Commission’s decision to refer a complaint must be based 

on compelling evidence, which, in its view, ought to be sufficient for the 

Competition Tribunal to uphold the complaint. A complaint should not be 
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referred on the basis of a suspicion and a sense that damning evidence is 

likely to be unearthed from the discovery and factual witness testimonies; 

 

5.4.6 the requirements for a complaint referral should be amended to emulate a 

statement of objections and should include – 

 

5.4.6.1 a summary exposition of the facts relied on and the legal conclusions 

reached; 

 

5.4.6.2 factual witness statements of the witnesses the Competition 

Commission intends to call; 

 

5.4.6.3 the expert report/s that the Competition Commission will rely on at the 

hearing of the matter; 

 

5.4.6.4 a reference to all documents the Competition Commission relies on to 

prove the complaint referral; 

 

5.4.6.5 access for the accused firm/s to the Competition Commission’s indexed 

file in respect of the complaint (excluding confidential and 

internal/privileged documents); 

 

5.4.7 the answer to the complaint referral must contain –  

 

5.4.7.1 a summary exposition of the essential elements of the defence in order 

that the Competition Commission may understand which of the 

components of the alleged contravention and of the theory of harm the 

accused firm denies;  

 

5.4.7.2 factual witness statements of the witnesses the accused firm intends to 

call; 

 

5.4.7.3 the expert report/s that the accused firm will rely on at the hearing of 

the matter; 
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5.4.7.4 a reference to all documents the accused firm relies on to disprove the 

complaint referral; 

 

5.4.8 pre-hearings will be held mainly for setting dates for the oral hearing; 

 

5.4.9 the hearing of oral evidence, cross-examination and argument; 

 

5.4.10 the giving of the Competition Tribunal’s decision. 

 

5.5 Discovery will then effectively take place through –  

 

5.5.1 compliance with the Competition Commission’s summons calling for 

documents; 

 

5.5.2 access to the Competition Commission’s investigation file; and 

 

5.5.3 attachment to the witness statements of the documents that the parties 

intend to rely on. 

 

5.6 Factual witness evidence will no longer be dealt with in three phases but be – 

 

5.6.1 summarised at the commencement of the complaint referral; and 

 

5.6.2 tested at an oral hearing that should follow relatively shortly afterwards. 

 

5.7 For the reasons already mentioned, it does not seem prudent to require that 

witness statements should become so comprehensive that evidence in chief may 

be done away with.  

 

5.8 The implications of the suggested approach is that – 

 

5.8.1 complaint proceedings will be truncated, removing between four to six 

months of the typical time schedules issued at pre-hearings; 
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5.8.2 all parties will be required to put their cards on the table up front, which 

should result in a reduction of exceptions and bring about even more time 

savings; 

 

5.8.3 an accused firm will have to prepare its defence comprehensively for 

purposes of filing its answer to the complaint referral (but the "State of Play 

meetings" during the investigation will mean that it will not be taken by 

surprise); 

 

5.8.4 this approach will place more time pressure on the parties than the current 

system and the filing periods should be set so as to accommodate this 

change. However, in the absence of interlocutory matters much less time will 

be lost between the filing of the complaint referral and the hearing of the 

matter; 

 

5.8.5 the combination of not having to make formal discovery and of the overall 

time savings will reduce costs materially for litigants. 

 

6 Potential points of criticism 

 

6.1 The suggested approach may perhaps be criticised for potentially lowering the 

quality of the preparation for and the presentation of the parties’ cases. It may 

also be said that new information often comes to light after a complaint referral is 

made.  

 

6.1.1 This may be so but a balance needs to be struck between allowing a diligent 

investigation of the complaint (and a defence thereto) and achieving 

finalisation of matters without inordinate delays.  

 

6.1.2 Theoretically speaking it is possible to improve the quality of preparation 

ever further by adding more phases to the process, for instance, by requiring 

parties to comment in advance on the content of the other side’s witness 

statements. The cost, resources and time required to form a perfect 

understanding of the facts, however, can delay proceedings to such an 

extent that the system will lose its ability to protect complainants and 

become utterly esoteric.  
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6.1.3 To quote again from Mr Manoim's "Slow Justice" speech: "Economists want 

to develop economic models to prove their side's case or to disprove the 

others. Models require documents, documents beget discovery and 

discovery begets endless dispute. By the time the saga has played itself 

out… the models are out of date and so more documents must be called for, 

interpreted and responded to…"63  

 

6.1.4 As the Competition Tribunal will retain its inquisitorial powers, the proposed 

streamlined process will not deprive it of the opportunity to call for specific 

documents or other evidence when it develops an interest therein (similar to 

the European General Court's conduct during appeals). In fact, moving away 

from the structured process of exchanging discovery and witness statements 

may well serve to stimulate the exercise of these inquisitorial powers in 

appropriate cases. 

 

6.2 There may be a concern over the effect of section 50(2)(a), which affords the 

Competition Commission one year to refer a complaint laid by a complainant other 

than itself. The proposed procedural reforms will increase the time required to 

finalise a complaint referral. In response to this concern it should be noted that the 

complainants regularly have to (and do) agree to extensions of the Competition 

Commission’s investigation period. The risk that complainants will become 

unwilling to grant such further extensions as may be required in the interest of 

accelerating the adjudication of their complaints seem unlikely, particularly if they 

are kept apprised of the progress made with the formulation of the complaint 

referral. 

 

6.3 It may also be said that the proposed procedural reforms do not accommodate 

private referrals.64 It is indeed correct that a complainant in a private referral does 

not have the benefit of the Competition Commission’s investigative powers and 

will therefore be reliant on a discovery process (which is likely to be one of the 

reasons why so few complainants do refer privately). There is, however, no need 

                                           
63

 Manoim 2010 

64
 In terms of section 51(1) of the Competition Act. 
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to treat private referrals procedurally the same as complaint referrals by the 

Competition Commission. In fact, the disadvantaged starting position that a 

private complainant finds itself in relative to the Competition Commission only 

underscores the need to have differences in the procedures for adjudicating their 

complaint referrals. Whether there is a need for a standard set of procedures for 

private referrals or whether the Competition Tribunal should assess each case 

and respond to its own needs is open to debate. 

 

6.4 It may also be asked why South Africa should give preference to the European 

and UK models where one institution investigates and adjudicates a complaint as 

opposed to those in other countries where these functions are split. Whilst it is so 

that the Competition Tribunal and Competition Commission are two independent 

institutions they are more closely aligned than is the case in jurisdictions where 

the competition watch dog refers a competition law complaint for adjudication in 

that country’s ordinary court system. Given our competition authorities’ shared 

and focused purpose of promoting the enforcement of competition law there is an 

opportunity to harmonise and streamline their procedures without detracting from 

their independent functioning. Furthermore, the proposed procedural reforms still 

afford parties much more procedural scope to test each other’s versions and to 

present evidence than the European and UK models do.  

 

6.5 There may be a concern that the upfront production of witness statements may 

result in them tending to become more terse and devoid of particularity. This will 

only be the case if the standard applicable to European statements of objections 

is not imported into our reformed system. If not, the Competition Tribunal will have 

to respond by developing minimum standards for parties to comply with in order to 

avoid exceptions or requests for further particulars. As motivated above, witness 

statements should not be required to be exhaustive of all evidence a witness 

could potentially give but deal with the issues the party intends to address in 

evidence, including all the material facts relied on for that party's case.  

 

7 Concluding remarks 

 

7.1 Rules of process and procedure are difficult to devise in the abstract and it takes 

time to observe how well a particular arrangement works. 
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7.2 With more than a decade having passed after the implementation of the Tribunal 

Rules, now is a good time to assess their effectiveness of in practice. 

 

7.3 Unfortunately experience shows that the process of bringing complaint 

proceedings to finality is rather lengthy and expensive. The question is how this 

can be improved. 

 

7.4 As it is difficult to cater for ad hoc interlocutory interventions by parties, the most 

profitable improvements to complaint proceedings are to be made in respect of 

the standard pre-hearing steps that are followed in each case. 

 

7.5 Although the Competition Commission and Competition Tribunal are independent 

institutions, there is merit in adopting a combined view of the way in which a 

complaint is first investigated and then adjudicated. 

 

7.6 The authors have identified two procedural issues where there is, in their opinion, 

unnecessary duplication in the process that could fruitfully be eliminated, namely 

factual witness evidence and discovery -  

 

7.6.1 when the Competition Commission decides to refer a complaint, its 

investigative powers cease. It should by then have obtained all the evidence 

it requires to prove a contravention; and 

 

7.6.2 although much time and money are spent on the affidavits, they serve little 

practical purpose. 

 

7.7 Procedural reforms are therefore proposed in which – 

 

7.7.1 the complaint referral (and the answer) should be required to include witness 

statements summarising the testimonies the parties intend to rely on during 

oral evidence; and 

 

7.7.2 the documents obtained in response to documentary requests, summonses 

and from dawn raids be taken to satisfy the need for formal discovery. 
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7.8 This would truncate significantly the time period that currently elapses after the 

referral of a complaint by avoiding what may be regarded as a “re-investigation” of 

the matter during the adjudication phase. 

 

7.9 The inquisitorial powers of the Competition Tribunal are such that where, in 

individual cases, a need does arise for further and better discovery or for greater 

particularity on the evidence that a witness will present, the Competition Tribunal 

will not be hamstrung by the proposed procedural changes. 

 

7.10 It would also save substantially on the costs and time parties have to spend in 

running a case. 

 

7.11 As with any procedural arrangement, the authors’ proposed procedural reforms 

attempt to strike a balance between ensuring that complaints and defences are 

properly ventilated and that the complaint proceedings are finalised without delay 

– in accordance with section 52(2)’s imperative to conduct proceedings as 

expeditiously as possible and in the very spirit of competition law. 
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