
Fostering competition and saving 
state resources by combatting bid-
rigging - By Mziwodumo Rubushe Competition Commission SA  

Experience of the Competition Commission of South Africa in developing and 

institutionalising a bid-rigging detection program  

1. Competition problem identified  

The South African economy emerged from Apartheid with high levels of industrial concentration, 

remnants of state-sanctioned collective marketing in agricultural product markets and an economy 

largely controlled by a small group of politically connected white businessmen. South African 

competition law developed against this history of systemic economic exclusion of the black majority 

and was seen as a tool to introduce dynamism into the economy and to encourage economic 

transformation.   

Against the background of high levels of industrial concentration, low levels 

of new business formation, a historical lack of a culture of 

competition/competitive rivalry amongst large businesses protected by the 

state, and in line with the egregious nature of cartel conduct, the 

Competition Commission of South Africa (“CCSA”) prioritised the 

investigation of cartel conduct in its 2006 ‘Prioritisation Framework’.  The 

CCSA dedicated further resources to prosecuting cartel conduct by 

instituting a Corporate Leniency Policy in 2004 and establishing a dedicated 

Cartels Division in 2009. 

Since inception, the Competition Commission has developed a reputation for successfully busting 

long-standing cartels. Notable successes include the cartel in the supply of intravenous medication 

to the state, the bread and milling cartel, the dairy cartel and most recently, a number of construction 

cartels. In total, the Commission has made a finding against 139 firms for hard-core cartel conduct 

since its inception a short 12 years ago.  

Over the years, the CCSA has discovered that bid-rigging of (lucrative/large) state tenders seems to 

be a common occurrence. This behaviour is particularly concerning given that much of the affected 

state spending is aimed at providing the social and economic infrastructure required to reduce 

massive inequality and unemployment in South Africa and to crowd-in private investment. This is 

particularly evident in the case of the construction cartels.  

The Commission’s concern with public sector bid rigging is further heightened when we consider 

the information asymmetries at play; civil servants are often unable to evaluate the fair market value 
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of a particular product or service that is subject to a tender, but assume that the design of the tender 

process will mitigate this shortcoming. The bargaining power of the state is further reduced by its 

commitment to spend its budgets during a particular fiscal year, limiting its ability to institute a 

protracted investigation to establish whether bidders’ tenders represented fair value in each case of 

significant state spending.  

Pervasive bid-rigging in the public sector also raises barriers to entry and barriers to expansion for 

new and small entrants within the private sector who are not part of the existing networks of 

patronage. In addition, bid-rigging limits greater efficiency associated with inter-firm rivalry, 

negatively affecting the competitiveness of the South African economy.  

  

 

Figure 1: Number of Cartel Cases Referred 

 

  

 

 

 

 

 

1 1 

5 

3 3 

10 

6 

13 
12 

18 

12 

19 

15 

21 

0

5

10

15

20

N
u

m
b

e
r 

o
f 

c
a

rt
e
l 
c

a
s

e
s

 r
e
fe

rr
e

d
  

Financial Year  

Number of Hard-Core Cartel Cases Referred  

CAGR: 28.9%  



 

 

The extent and the uncontested negative effect of cartel conduct in the South African economy 

provided the basis for prioritising the detection and prosecution of cartels. The Commission decided 

to develop and implement a public sector bid-rigging detection program to enlist public 

procurement officials in its fight against cartel conduct. In tandem with its investigative efforts, this 

would vastly increase awareness of the extent and effects of cartel conduct, and would mobilise 

significant additional resources in aid of a more competitive economy.  

2. What were the goals of our intervention?   

The objectives of the bid-rigging detection program were twofold: to raise awareness of the existence 

and effects of bid-rigging and to implement measures to eliminate bid-rigging and ensure prompt 

referral of bid-rigging to the CCSA for prosecution.   

Importantly, the intervention would contribute to more effective use of limited state funds, the 

removal of anticompetitive barriers to private sector competition, and would contribute to a more 

fair and efficient economy.   

3. The advocacy strategy 

There were three pillars to the advocacy strategy. We started by raising 

awareness amongst procurement officials about the existence and effects 

of bid-rigging. The Commission provided training to targeted 

departments on how to identify and detect bid rigging. 

The second step was institutionalising the detection of bid-rigging 

through a policy intervention. In partnership with the National Treasury, 

the Commission developed a ‘Certificate of Independent Bid 

Determination’ designed to ensure that firms bidding for a state tender 

are aware of the consequences of bid-rigging and confirm that they have 

prepared their bids independently.  

Interestingly, the Commission uncovered that many small firms were unaware that sharing 

information with competitors related to a bid was illegal. The Certificate of Independent Bid 

Determination thus became an advocacy tool in the private sector too. Through the introduction of 

the certificate, the Commission ensured that detection of bid-rigging becomes a standard part of the 

public procurement process.  

The final step was aimed at ensuring the sustainability of the Commission’s intervention. In 

partnership with the Public Administration Leadership and Management Academy, the CCSA 

developed a compulsory bid-rigging training course for all procurement officers across the public 

sector. This will ensure that detection of bid-rigging become embedded within the public sector.  
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Table 1: Specific Advocacy Activities Conducted 

Date  Training Intervention  Department/Agencies Trained? Number of 

persons 

reached? 

23 

August 

2010  

 

Introductory workshop on nature, 

extent and effects of bid-rigging 

National Treasury & Auditor-

General  

80 

Nov 2011  

 

Introductory workshop on nature, 

extent and effects of bid-rigging  

National Department of Public 

Works  

266 

2011/ 

2012 

Introductory workshop on nature, 

extent and effects of bid-rigging 

Metropolitan municipalities and 

district municipalities in: 

 

• Gauteng (Sedibeng);  

• KwaZulu Natal 

(Ethekwini);  

• Western Cape (City of 

Cape Town);  

• Eastern Cape (Nelson 

Mandela Bay Metro);  

• Free State (Mangaung 

Municipality), and  

• Mpumalanga (Mbombela 

Municipalities). 

185 

24 – 25 

August 

2010 

Introductory workshop on nature, 

extent and effects of bid-rigging; 

particularly  

• identifying and detecting 

bid rigging 

• designing procurement 

specifications 

State-Owned Corporations  

 

 ESKOM 

 TRANSNET 

 DENEL 

120 



• bid rigging patterns;  

• international cases and  

• case studies for application 

2011 Development of curriculum for bid-

rigging training in conjunction with 

OECD 

Ongoing training of all 

procurement officials, started on 

20 Feb 2013  

50 

  

4. Relationships established during the advocacy intervention  

In December 2009, after the conceptualisation of the advocacy strategy, the 

Commission discussed its advocacy plan with the Organization for 

Economic Co-operation and Development (“OECD”). The OECD expressed 

immediate enthusiasm for the project and offered to assist the Commission 

in defining, articulating and sharing international best practice in ways to 

detect and prevent bid-rigging. The OECD provided experienced 

competition experts to assist the CCSA during its workshops and 

negotiations with government departments that eventually led to the 

inclusion of bid-rigging detection in procurement protocols.  

In addition to an enduring international relationship with the OECD, the Commission also built 

solid working relationships with numerous influential government departments and agencies. These 

include National Treasury, who assisted in rolling out new procurements processes, the Auditor-

General of South Africa, who introduced bid-rigging detection as part of its public sector audit 

process, the Public Administration Leadership and Management Academy, responsible for training 

South Africa’s senior civil servants, and the South African Local Government Association which 

assisted in rolling out the bid-rigging training at the most local (municipal) government level.  

As a direct result of the bid-rigging engagements, the Commission and the Auditor-General started 

negotiating a memorandum of understanding to regulate the working relationship between the two 

agencies. This indicates support for competition principles and represents an implicit 

acknowledgement of the importance of the work of the CCSA. The institutionalisation of 

cooperation between the two agencies is a positive spin-off from the bid-rigging intervention. 

Subsequent to the engagements, the Auditor General has updated its audit procedures to include 

test for indicators of collusive tendering. This has enabled the Commission to receive information on 

collusive tendering from annual government audit reports.   
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5. Main messages conveyed 

The bid-rigging workshops introduced public procurement officials to the benefits of competitive 

markets; the efficiency losses associated with bid-rigging, and affirmed the importance and 

responsibility of public officials to ensuring the best use of limited state resources.  

The competition message was conveyed in a manner that placed the procurement official at the 

centre of improvements in the utilisation of state funds and of combatting corruption more broadly. 

The Commission ensured that the message remained relevant to the daily work of the officials and 

emphasised the significant impact they can have on economic activity.  

6. How successful was the advocacy intervention?  

The Commission has seen a steady flow of complaints from national and local government entities 

since the completion of bid-rigging training in December 2010. A total of 8 bid rigging complaints 

have been received; one from National Treasury, one from the Department of Defence and 5 from a 

municipality.  

The National Treasury complaint concerns a tender for ~R100m worth of HIV test kits procured on 

behalf of the National Department of Health in December 2010. National Treasury detected 

suspicious bidding patterns in the tender, as outlined during the training of Treasury procurement 

officials. They contacted the Commission directly, via its Head of Advocacy, Mr Rubushe, who had 

been instrumental in developing and rolling out the bid-rigging training. The CCSA found sufficient 

evidence of collusion and referred the case to the Competition Tribunal on the 27 February 2013. In 

June 2013, one of the cartel members (Hosannah) agreed to cooperate fully with the Commission and 

paid an administrative penalty of R37 597. The other member of this cartel (Shekinah) paid an 

administrative penalty of R143 143.69 representing 4% of its affected turnover for the financial year 

ending February 2012. 

The Competition Tribunal has confirmed another case of collusive tendering that arose as a direct 

result of the bid-rigging training. The case involved a rigged tender to supply animal feed to the 

government, across all nine provinces in the country. The firms in question did not dispute the 

conduct, but did indicate that the contravention was inadvertent as they were not aware of the bid-

rigging provisions in the Competition Act. The Tribunal thus levied relatively small administrative 

penalties on the firms, amounting to a collective R60 000. Despite the small fine, the CCSA considers 

the penalties an effective deterrent as the CCSA’s intention is to discourage anticompetitive 

behaviour and not to induce the exit of offending firms by levying prohibitive penalties.   

7. How did others view our success?  

The Commission conducted a survey to evaluate the success and usefulness of our interventions in 

May 2012. This was seen as an important step in our continuous evaluation of the impact and 

success of our advocacy interventions.  



The survey respondents were National Treasury; the National Department of Transport; National 

Department of Health; the Department of Trade and Industry; the Office of the Auditor General; 

ESKOM and Denel.1   The evaluation found that procurement officials were able to detect rigged 

bids by using the guidance provided in the bid-rigging detection training.  

Feedback was overwhelmingly positive with most lauding the clear guidelines for detection; the 

design of the workshops; the insights from international examples and the case studies as the 

highlight of the CCSA’s training.  

The highlight for the CCSA has been the open admission by the procurement officials that they see 

these curious patterns in bidding everyday but did not know that the behaviour could constitute 

illegal/anticompetitive behaviour, nor did they know what to do about this behaviour. The 

Commission’s bid-rigging interventions have essentially empowered procurement officials to detect 

collusive activity and prevent the attendant inefficient use of limited state resources. It has also 

saved the state R240 740.69   in just two short years, and has contributed to awareness of bid-rigging 

amongst small private sector firms. The successes will continue, as the impetus of the advocacy 

intervention is assured by the inclusion of bid-rigging detection in the normal procurement process 

and in the state’s compulsory training for procurement officials.  

 

 

 

                                                           
1 ESKOM is the South African state-owned electricity utility. DENEL is the South African state owned aerospace and defence 
technology conglomerate 


