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ABSTRACT 

 

It is the argument of this paper that competition law is not independent from political 

economy, and cannot be qualified as neutral.  Competition authorities could play a crucial 

role in fighting poverty and the promotion of economic growth. Moreover, convergence 

towards a particular competition policy should be driven by a country’s specific agenda that 

reflects its interest.  Contrastingly, the developed countries advocation of convergence 

expects that competition policy is applied in the same manner amongst all jurisdictions of the 

world.   Such advocacy suggests that the objective of competition policy should be the 

promotion of competition, consumer welfare and the enhancement of efficiency.  However, 

the consequence of the trend to more convergence could have the unintended effects of 

leading to a sole focus on efficiency considerations in competition policy application in 

developing countries. Enforcement that deviates from this norm would automatically become 

suspicious.  Besides the common goals of competition, “non-economic goals”, such as 

ensuring fairness and equality, reducing poverty, ensuring access to basic needs, increasing 

the economic opportunities of historically disadvantaged persons and state security are 

considered as relevant non - economic goals of developing countries.   

Against this background, this paper will explore the promotion of non - economic goals 

applied in the formulation and imposition of conditions in the facilitation of mergers and 

acquisitions in developing countries in the Southern African Customs Union (SACU) with 

specific reference to Namibia.    Merger case law and an analysis of the relevant sections of 

the Namibians Competition Act (Act no 2 of 2003)
  

will be the focal point of this paper.  

Parallel to this, the extent to which the recent merger conditions are in line with the 

legislative goals of the Act
 
will be investigated.    

  

 

 

 

 

 



 
 

SECTION 1 

OVERVIEW OF COMPETITION REGIME IN SACU MEMBER STATES 

 

I. INTRODUCTION   

This paper postulates for a divergence competition policy application in developing countries 

such as those in the Southern African Customs Union (SACU). Within this context, this paper 

aims to investigate the design and implementation of remedies in merger cases in Namibia, a 

SACU member state. The paper is divided into four sections.  Section 1 gives a brief 

overview of the competition regime in SACU member states.  The discussion then centres on 

the provisions of competition law in particular merger remedies.  Section 2 discusses the 

Namibian competition regime and the non-economic goals of its Competition Act.   Section 3 

looks at remedies that have been imposed in Namibian merger cases and provide summaries 

of some illustrative cases, to conclude this paper.  

 

II.  BRIEF OVERVIEW OF SACU COMPETITION REGIME  

 

Competition law has grown exponentially in the past twenty years.  An estimated amount of 

ninety jurisdictions had competition law by the year 2000, and this number continues to 

grow.  Of significance is the increase in the number of jurisdictions and them being 

developing countries.  Many developing countries have the salient characteristics of first, 

smaller sized industries that could be sub -optimal in some markets because of limited market 

demand that constrains the development of a critical mass of domestic productive activities 

that are necessary in order to achieve the lowest cost of production. Secondly, they face the 

constraint of minimal scale economies and high entry barriers and thus could face a lack of 

support of few competitors in most of their industries even where productive efficiency can 

be achieved.  Thirdly, the prevalence of concentrated market structure adversely impacts 

price, output, and research levels of many goods and services, with knock-on effects where 

they are also inputs in production.  Consequently these characteristic could imply that 

developing countries faces different welfare maximisation issues than developed countries.    

Hence for achieving and maintaining a balance between permitting firms to be large and 

integrated to enjoy scale economies, and to ensure effective rivalry, developing countries  

faces different challenges that warrant a different outlook on their competition policy and its 



 
 

application.  These salient features point  towards  the adoption of endogenous policies that 

offset the disadvantage of size effect.  Moreover, the nature of competition policy requires the 

application of policy to suit the goals of the law in each category of cases that it might apply.  

Moreover, the effect of small size on market interaction, suggests a distinct market 

phenomena making the proposition of convergence an unattractive solution.  Although 

convergence has its benefits; small economies should focus on competition policy that 

regulates “their markets” efficiently. In addition, recognising poverty as a social problem, the 

nations of the world reiterated their commitment in 2000 through the Millennium declaration 

and the World Summit on Sustainable Development in 2002.  Coincidentally enhancing real 

choices is a core element of consumer welfare, which is the rationally in a most simplistic 

term of competition policy and law.  (Robert H, 1987).   

The richest trade bloc in Africa is the Southern African Development Corporation (SADC)
1
, 

in which the Southern African Customs Union (SACU) is the largest. SACU is the oldest 

custom union in the world and was formed in the early 1900s. SACU consists of Botswana, 

Lesotho, Namibia, South Africa and Swaziland. SACU faces the particular challenge of 

uneven development within the region as well as significant economic diversity.  This 

particularity has motivated a global strategy to achieve sustained economic growth by 

improving economic growth on the basis of export and investment expansion.
2 

Its members 

concluded a new customs union Agreement in 2007.   One of the objectives of the 2007 

SACU Agreement provides for the promotion of the integration of member states into the 

global economy through enhanced trade and investment. This agreement requires that all 

members of SACU have a competition policy and that they collaborate in the implementation 

of that policy. The new SACU Agreement and its competition policy provisions are important 

first, in the context of regional integration developments in Southern Africa; secondly, the 

countries of the customs union have a long history of economic integration and thirdly  

because of the impact and extensive interest of South African enterprises in all the member 

countries
3
.   

The significance of the footprint of competition policy in SADC is the commitment made by 

Doha WTO members to begin negotiations towards a multi lateral agreement on competition 

                                                           
1 They also have a Common Monetary Area (CMA), which excludes only Botswana. 

 
2 United Nations Millennium Development Goals 
3
 Recently, enterprises in the smaller SACU member states have raised complaints about the behaviour of South African 

enterprises in their countries, with requests for assistance via trade remedies 



 
 

policy as far back as 2005, and SACU is no exception.    Signatories to the latest 2007 SACU 

Agreement committed themselves to have a competition policy. Although the primary 

concern of competition policy is the promotion and maintenance of competition; the 

accommodation and even active pursuit of development needs and priorities in competition 

policy is gaining ground among developing countries, including countries in SACU.  

Currently, three member states of SACU have an operational competition policy and law.   

South Africa passes their law in 1998, whilst the Namibian Competition Commission started 

in 2009. Both Swaziland and Botswana have finalised their competition law, whilst Lesotho 

has embarked on an economic mapping exercise and the development of an inventory of laws 

affecting competition.   

From a competition perspective a study done by CUTS (2009) on the market structure of 

developing countries, with specific reference to Southern Africa found that seller cartels 

targeting basic necessities of people, including dietary staples
4 

 were common.  Coupled with 

evidence of buying cartels that are rampant.  These include cartels that exploit small farmers 

and producers
5
.  Moreover, evidence exists of a highly concentrated beer market that 

threatens to exploit buyers in Namibia.  In many of these countries, vertical agreements tie up 

scarce inputs and scarce channels of distribution.  In summary, developing countries in 

Southern Africa are impacted by cartels and monopolistic practises, abject poverty, a third of 

its citizens are farmers, the predominant activity of extracting resources and slender 

manufacturing industry with the potential for growth, necessitates the application of a 

divergent competition policy.     

The application of competition law and policy should not undermine efficiency but rather 

strive toward breaking through blocked and opaque markets to create competition and 

competitive opportunities.   This can be achieved through amongst others merger regulation.  

Research carried out by SADC in its member states (CUTS, 2003)
  
revealed that in countries 

without the enforcement mechanism of competition rules, mergers have produced market 

structures that have made it easier for a group of firms to cartelize the market, and this has 

enable the merged entities to act more like a monopolist.   It was also observed that most of 

the SACU countries have very few firms in their markets; hence, it is attractive for these few 

firms to merge in order to avoid competition among or between them.  The conditional ties 

set in many cases in Namibia are illustrative that competition law is able to direct foreign 

                                                           
4 In Zambia, the dominant producer of day old chickens required the biggest buyer to stay out of the production market, and 

the buyer agreed to the requirement. 
5 Tea and coffee growers in Malawi 

 



 
 

direct investment (FDI) coming into a country, and that the law can be used to stimulate 

development into sectors which were currently foreclosed.    The SACU states require an 

effective merger control regulation coupled with deliberation on non-economic goals, given 

the advanced stage they have reached in integrating economic activities of the region, 

particularly in the area of trade co-operation.  Cross border transactions, including investment 

and business concentrations and alliances, are now becoming the norm in the region, thereby 

justifying merger control at a country as well as a regional level.    Moreover, the majority of 

developing countries will find it difficult to stop anti competitive behaviour by local 

subsidiaries or merging multinationals in industrial countries without national competition 

law in line with their economic characteristics.   These multinational corporations may 

behave competitively in Europe because of the effective competition rules but may indulge in 

anti competitive practises in developing countries.  Moreover, SACU experience has shown 

that competition issues is not easy to avoid at bilateral negotiations as SACU is currently 

negotiating a free trade agreement with the United States and Europe.  Against this 

background, competition policy is definitely on the agenda.  Thus a competition agenda for 

SACU would include the promotion of non-economic goals, in line with its broader 

development agenda.    Cross border business transactions, including investment and business 

concentrations and alliances are now becoming the norm in the SACU region, further 

justifying effective country specific merger control.   

The challenge for Namibia and other developing countries is to fashion a competition law and 

policy that would be effective and adaptive in its reflection of the realities and peculiarities of 

its country and economy.   Different countries may have different views about how far the 

free market should be tempered or supplemented with a social component.  Concentration, by 

magnifying the power of dominant corporations, diminishes the possibility that citizen voices 

will be heard in the management of public business.     

 

 

 

 

 

 



 
 

SECTION 2 

 

THE NAMIBIAN COMPETITION REGIME AND GOALS OF THE ACT 

 

I. NAMIBIAN COMPETITION REGIME  

Namibia is inhabited by just over two million people
6
 on a land area of 832,690 square 

kilometres – which is more than double the size of Germany and nearly seventy percent that 

of South Africa.  It shares borders with South Africa, Botswana and Angola.  To the west, 

Namibia abuts the Atlantic Ocean.  At independence, Namibia inherited a dual economy 

faced with the challenges of low economic growth, a high rate of poverty, inequitable 

distribution of wealth and income and high unemployment
7
.  Consistently throughout its 

development plans, the Namibian government firmly enforces its commitment to the 

reduction in these four challenges. Although the economy has made considerable progress in 

some areas, such as macroeconomic stability and prudent fiscal and monetary policy, 

economic growth has been variable over the past twenty two years since independence.  At 

the same time, the gross domestic product (GDP) increased at a higher rate than the 

population did, and this resulted in a reclassification of Namibia as an upper middle-income 

country in 2009.  Moreover, some key indicators show that the economy has lagged behind.  

In 2011, Namibia’s Human Development Index (HDI) of 0.625 was below the world’s HDI 

average of 0.682.   The country ranked 120 of 187, while it was classified as an upper 

middle-income country.  Of grave concern is the official rate of unemployment hitting a high 

of 50% in 2007-8 (Ministry of Labour and Social Welfare, 2008).    Numerous successes 

have been achieved by the government and most notable are Namibia’s successes in creating 

strong institutions, good governance, upholding the rule of law and the protection of property 

rights. Competition regulation in Namibia is an integral part of the overall macroeconomic 

policies of Namibia. It complements the development of the white paper on industrial policy 

in 1992, the export processing zone (EPZ) Act no 9 of 1995, the foreign investment act no 24 

of 1993, the enactment of a small and medium enterprises (SME) policy in 1996, as well as 

the drafting of the Transformation Economic and Social Framework (TESEF).   Competition 

law is important in increasing competitive markets, increasing firm level efficiency and 

international competitiveness.  The Namibian competition law forms an important part of 

                                                           
6
 World Bank figure for 2008 was 2.13 million. 

7
 Alweendo, Tom. National Development Plan 4, July 2012. 



 
 

economic reforms aimed at addressing the historical economic structure and the enhancement 

of broad based economic growth and development.  The Namibian Competition Commission 

(NACC) is tasked with promoting competitive market conditions through investigation and 

prosecution of anti-competitive activities, reviewing and approving mergers and exemption 

applications.  Namibia’s competition law not only covers the three major competition 

concerns of anti-competitive agreements, abuse of dominance, and anti-competitive mergers, 

but it also takes into account the public interests provisions on protecting consumers by 

safeguarding competitive prices and product choices, as well as promoting employment and 

advancing the social and economic welfare of Namibians.  It also has special requirements of 

its economy, which are the protection and promotion of small undertakings, as well as 

promoting a greater spread of ownership of historically disadvantaged persons. The NACC is 

created by the State to implement the Competition Act 2 of 2003.   Prior to Namibia’s 

independence in 1990, the regulation of competition issues in Namibia was done through the 

South African Regulation of Monopolistic Conditions Act 24 of 1955.  After its 

independence from South Africa, the government recognised the urgency for competition law 

that could address the needs of its economy, and with the assistance of the European Union 

(EU), a feasibility study was commissioned, followed by the drafting of a Competition Bill in 

1996.  A steering advisory committee on competition was tasked to discuss the Bill with all 

stakeholders.  The Competition Bill was passed by the Parliament of the Republic of 

Namibia, and the resultant Competition Act (Act No.2, of 2003)(hereinafter referred to as 

‘the Act’),  was signed by the President of the Republic of Namibia on the 3
rd

 of April 2003.  

The Act came into operation on the 3
rd

 of March 2008 following the determination by the 

Minister of Trade and Industry, Honourable I Ngatjizeko, by notice in the Government 

Gazette in terms of section 70(1) of the Act.  The Namibian competition law broadly 

resembles competition laws of other countries in particular the South African Competition 

Act of 1998.  The Act is a combination of efficiency objectives and redistributive objectives 

as applied in Section 47 (d)-(h).  The first set of objectives is pure competition policy 

objectives and the second are pure industrial policy objectives.  The United Nations 

Conference on Trade and Development (UNCTAD) (2009) defines industrial policy as 

“government measures applied to sectors or industries in order to advantage them”, whilst 

competition policy is also a government measure that serves to “ preserve or promote 

competition among market players and to promote other government policies and processes 

that enable a competitive environment to develop” In addition, competition law is aimed at 



 
 

encouraging the process of competition in order to promote efficient use of resources while 

protecting the freedom of economic action of various market players (UNCTAD, 2009).   

 Institutions involved in the implementation of competition policy and law in Namibia are: (i) 

the Commission itself; (ii) the Minister of Trade and Industry; and (iii) the law courts.  The 

Commission is a quasi-judicial body with both adjudicative and investigative functions.  The 

Commission’s adjudicative functions rest with the Board of Commissioners, while 

investigative functions are performed by its Secretariat (“Commission”).  The Board of 

Commissioners also gives the Commission policy guidelines.   The Commission, which is 

comprised of full-time professional staff, investigates restrictive business practices, and 

mergers and acquisitions, and makes recommendations on its findings to the Board of 

Commissioners
8
.    The Board of Commissioners makes final determinations on competition 

cases investigated by the Commission.  The broad objective of the Commission is to 

safeguard and promote competition in the Namibian market, and its specific functions in 

terms of section 16 of the Act are as listed in Annexure 1.  Chapter 3 (Restrictive business 

practises) and Chapter 4 (Mergers) of the Act governs the core competition enforcement 

activities and operations of the Commission.   Chapter 3 of the Act is in divided into three 

main parts:  (i) Part I (restrictive agreements, practices and decisions); (ii) Part II (abuse of 

dominant position); and (iii) Part III (exemption of certain restrictive practices).   Since the 

establishment of the Commission until the end of the 2011 financial year, a total number of 

56 competition cases were considered, of which 8 involved restrictive business practices and 

48 were mergers and acquisitions (NACC, 2012). Complimentary to experiences in other 

competition authorities the amount of mergers determined is much greater than the cases 

handled under the provisions of Chapter 3 of the Act. In addition, the most common 

complaint received i.t.o the Chapter 3 offences were abuse of dominant position complaints 

at sixty percent of the total complaints received.   The enforcement of the provisions of 

Chapter 4 of the Act is the main function of the Commission’s mergers and acquisitions 

division.    

Section 42(1) of the Act defines the occurrence of a merger “when one or more undertakings 

directly or indirectly acquire or establish direct or indirect control over the whole or part of the 

business of another undertaking”. In addition, section 42(2), defines the achievement of a 

merger contemplated in subsection (1) as being- 

 

                                                           
8
 Comprise of part-time professionals 



 
 

(a) purchase or lease of shares, an interest, or assets of the other undertaking in question; or 

(b) amalgamation or other combination with the other undertaking. 

Moreover, subsection (3) defines the control of an undertaking by a person as the situation 

where that person – 

(a) beneficially owns more than one half of the issued share capital of the undertaking; 

(b) is entitled to vote a majority of the votes that may be cast at a general meeting of the 

undertaking, or has the ability to control the voting of a majority of those votes, either 

directly or through a controlled entity of that undertaking; 

(c) is able to appoint, or to veto the appointment, of a majority of the directors of the 

undertaking; 

(d) is a holding company, and the undertaking is a subsidiary of that company as contemplated in 

the Companies Act, 1973 (Act No.61 of 1973); 

(e) in the case of the undertaking being a trust, has the ability to control the majority of the votes 

of the trustees or to appoint the majority of the trustees or to appoint or change the majority 

of the beneficiaries of the trust; 

(f) in the case of the undertaking being a close corporation, owns the majority of the members’ 

interests or controls directly or has the right to control the majority of members’ votes in the 

close corporation; or 

(g) has the ability to materially influence the policy of the undertaking in a manner comparable 

to a person who, in ordinary commercial practice, can exercise an element of control referred 

to in paragraph (a) to (f). 

In terms of section 45 of the Act, the commission is required to consider and make a 

determination in relation to a proposed merger within 30 days after the date on which it 

receives the merger notification.  The merger examination period may however be extended 

if the Commission requires further information for its examination, or if a conference is 

required in relation to the proposed merger. In making a determination in relation to a 

proposed merger the Commission may in terms of section 47(1) of the Act either: (i) give 

approval for the implementation of the merger; or (ii) decline to give approval for the 

implementation of the merger.  The Commission can also approve mergers with certain 

conditions aimed at alleviating or lessening the identified competition concerns in the 

transaction, or to increase the transaction’s public interest benefits. The Commission uses 

first, the substantive test in the examination of mergers considering the prevention or 

lessening of competition in the relevant market, or the restriction of trade or provision of any 

service, or the endangering of the continuity of supplies or services in Namibia, secondly,   

the commission may prohibit a notified concentration if it is to be expected  that it creates or 



 
 

strengthen a dominant position unless the undertaking concerned provide evidence that the 

concentration will lead to an improvement of the conditions of competition on the market as 

provided for in section 47 (b).   Thirdly, public interest considerations in merger examination 

are also provided for in the Act.  The Minister of Trade and Industry can in terms of section 

49 of the Act review the Commission’s decision on a merger, on application by a party to the 

merger.  In terms of section 49 of the Act, the Minister of Trade and Industry can review the 

Commission’s decision on a merger, on application by a party to the merger.  Two 

applications for the Minister’s review of the Commission’s decisions on mergers were made 

since the operationalisation of the Commission. Both applications involved the Commission’s 

conditional approval of the transactions.   One was on the Wal-Mart Stores/ Massmart 

Holdings merger
9   

and the other was on the Uramin Namibia/ United Africa Group merger. 

Decisions of the Commission are appealable to the High Court of Namibia in terms of section 

52 of the Act.  Even though section 52 of the Act makes reference to the jurisdiction of the 

High Court and the Supreme Court and against the background of the inherent jurisdiction in 

terms of Article 78(4) of the Namibian constitution, read with sections 2 of each court’s 

respective enabling statute, each court have the authority to hear and adjudicate any matter, 

unless the Constitution or any other Act of Parliament provides otherwise.  As an 

administrative decision-making body, the Commission, in the exercise of its functions, must 

comply with the principles of administrative justice (Article 18 of the Constitution) which 

impose a duty to act reasonably and fairly, and requires that decision-making bodies of such 

kind give reasons for their decisions.  In addition, the aforementioned principles also provide 

persons aggrieved by such decisions to redress before a competent court or tribunal.  Since 

the enactment of the act and the establishment of the commission, a total of 35 mergers were 

reviewed and determinations were made on all the reviewed cases.   

 The commission has approved twenty merger applications from its establishment to the end 

of the 2011 financial year, whilst one transaction has been prohibited outright.   Some of the 

conditions incurred severe criticism from the merging parties and the higher courts, who 

questioned whether the commission has applied sound antitrust criteria in its analysis.   

                                                           
9 Wal-Mart Stores Inc v Chairperson of Namibian Competition Commission and Others (A 61/2011) [2011] NAHC 126  

(28 April 2011)  



 
 

SECTION 3 

THE ROLE OF MERGER REMEDIES IN NAMIBIA 

 

I. REMEDIES IN MERGER REGULATION   

Remedies are defined as interventions that are designed to avoid the anti competitive effects 

of a merger, while not impeding its anticipated efficiency gains (Davies and Lyons, 2007).  

The effectiveness of a remedy ultimately depends on whether it achieves the pre-merger level 

of competition in the market and eliminates any harm the merger might otherwise have 

caused consumers.  In terms of classification, remedies are generally classified into structural 

and behavioural remedies.  Structural remedies modify the allocation of property rights, 

whilst behavioural remedies set constraints on how these property rights are exercised 

(Motta, 2004).  Typically structural remedies are irreversible, whilst behavioural remedies 

can be modified over time as market conditions change.  A pertinent feature of behavioural 

remedies is the requirement of ex post monitoring.  Where remedies transfer property rights 

by contract they are sometimes referred to as quasi-structural remedies.  Each type of remedy 

has certain advantages and disadvantages.  In general, behavioural remedies can be tailored to 

fit both individual defendants and specific markets circumstances and are less controversial 

than structural remedies (e.g. divestiture).  However, behavioural remedies are sometimes 

criticised because they do not address market power and concentration issues directly.  In 

addition, they require ongoing and sometimes extensive oversight and intervention by the 

competition authorities.  On the other hand, structural remedies generally have the ability to 

eliminate market power rapidly, while creating or reviving competitors such as for example, 

divestiture, which is considered the most drastic and controversial type of remedy.  In 

addition, divestiture could be easier to design and requires only a single intervention, as 

opposed to other remedies.   However, evidence shows that competition authorities tend to 

preferred behavioural remedies over structural remedies especially in merger cases, whilst 

structural remedies are generally preferred in horizontal merger cases
10

.   

 

 

                                                           
10

 Motta (2004) argues that the key distinguishing feature between the distinguished categories is their treatment 

of property rights.   



 
 

First, although merger control is regulated, the hazards involved in the implementation of 

antitrust programs may be particularly high for developing countries (Kovaic, 1998 and 

Correa, 1998).
 
 Secondly, although the economic analysis of mergers may be considered one 

of the simplest analytical exercises in the antitrust field; it frequently involves pitfalls.  

Thirdly, within the Namibian context, the interplay between the conditions set and the 

conflict with industrial policy makes it difficult to advance non-economic goals.   Finally, 

merger control activities affect market structure and firm behaviour in all industries; they also 

seem to be a propitious environment for the reintroduction of interventionist ideologies from 

price controls to picking winners.  Many of the so-called non-economic goals relate to market 

failures. This in turn refers to situations in which the market does not yield optimal outcomes.  

Generally, there are two extreme views on the interplay and importance of efficiency against 

social objectives.  The general stance of the United States of America (US) antitrust policy 

centres around its greatest concern in achieving economic efficiency and this advocacy in 

terms of convergence advanced as a global stance for competition policy.  The concern of 

achieving economic efficiency is broadly based on the Chicago school of thought who 

suggests that if markets are allowed to operate freely, economies of scale can be maximised 

and economic efficiency can be achieved.   

The essence of the view is the emphasis on achieving higher consumer welfare even if it 

means excluding other firms on the grounds of intense competition resulting from increase 

efficiency and innovation.  On the other hand, competition authorities should specifically 

seek to protect smaller firms from bigger, more dominant firms.  This approach implies that 

smaller firms should be able to compete with dominant firms when free and fair competition 

exists. A pertinent feature of this stance is that fair competition must go with free competition 

(Fox, 2003).  Many SACU countries adopted a balanced approach and Namibia is no 

exception. The objectives of the Act merge both economic efficiency as in section 47 (a-d) as 

well as the fulfilment of public interest, such as section 47 (e-f).  Although one may argue 

that antitrust to a certain extent can be considered a discipline which allows similarities in the 

formulation of its prohibitions (Gal, 2009) and the definitions of the goals its pursues, it 

should take into account the fact that some countries are small open economies that faces 

different development levels, differences in market structure and institutional capacities that 

necessitate different enforcement agenda.   

In order to advance the postulation made in this paper, a closer look at Namibia’s recent 

experience may help in understanding the difficulties of implementing sound merger control 



 
 

in developing countries.   This section reassesses three Namibian merger cases as a basis for 

discussing some key difficulties that may arise in applying economic principles to anti- trust 

enforcement in developing countries.  One of the cases involves classic antitrust issues, 

pertinent in SACU, and conclusions reached by the courts are to some degree controversial, 

providing good material for discussion.  Moreover, each case gives the opportunity to address 

issues that are particularly relevant to developing countries. 

 

II. MERGER REMEDIES IN NAMIBIA 

 (a) Non–economic goals under the Namibian Competition Act.   

Competition policy is designed to protect, promote and encourage the competitive process.  It 

is valued for its effectiveness as a dynamic device for controlling the allocation of society’s 

resources, for the enforcement of market discipline by the market pressures from alternative 

sources of supply, and because of the desire to keep ahead of rivals.  Moreover, competition 

may be valued for social and political reasons and within the developing country context its 

role in distributive justice, by ensuring that one firm cannot alone reap the benefits of serving 

the market and that all firms have an equitable opportunity to compete in the market.  The 

Act shows particular similarity with the South African Competition Act no 98 of 1998 in the 

inclusion of public interest objectives as part of the assessment of competition issues.  The 

discretionary component for determining whether a merger is required for non- economic 

objectives is under the authority of the independent NACC.   

The Competition Act 2 of 2003 is written in a manner that explicitly acknowledges the 

importance of non economic goals, hence providing a role for the consideration of factors 

that go beyond the boundaries of competition as outlined in the Preamble which is as follows:   

  “to safeguard and promote competition in the Namibian market; to establish the Namibian 

Competition Commission and make provision for its powers, duties and functions, and to provide for 

incidental matters.”   

In addition, section 2 of the Act describes the purpose of the Act, which is to enhance the 

promotion and safeguarding of competition in Namibia in order to -      

(a) promote the efficiency, adaptability and development of the Namibian economy; 

(b) provide consumers with competitive prices and product choices; 

(c) promote employment and advance the social and economic welfare of Namibians; 



 
 

(d) expand opportunities for Namibian participation in world markets while recognising the role 

of foreign competition in Namibia; 

(e) ensure that small undertakings have an equitable opportunity to participate in the Namibian 

economy; and  

(f) promote a greater spread of ownership, in particular to increase ownership stakes of 

historically disadvantaged persons.   

Furthermore, non economic goals are stipulated as a consideration in the assessment of 

exemptions and the assessment of mergers. The key themes outlined in section 2 echoes 

throughout the act and develop   further with respect to mergers and exemptions.  In hindsight 

the meaning of section 2 does not raise any controversy, since it seems clear and 

straightforward, however its application does seem to create controversy yet to be settled.  

The inclusion of these goals as an explicit purpose in section 2 and outlined in section 47, are 

intrinsically linked to the history of the Namibian economy, the discriminatory policies 

practised by the South African apartheid regime and the existence of state owned monopolies 

under the apartheid regime.  This history of protection of dominance and the industry social 

structure implies that competition authorities should lower the barriers to entry and ensure 

that small players are able to survive in the Namibian economy.  It is not the argument of this 

paper that intervention should harm the competitive process, but rather that it is important for 

the competition authorities to be responsive to broader developmental objectives of their 

governments. The recent High Court and Supreme Court decision in the Wal-Mart//Massmart 

case illustrates exactly the difficulties in the application of section 2 of the Act.  A pertinent 

question in many of the similar cases brought before the commission begs the question on 

whether the commission can successfully rely on the provision of section 2 to promote the 

goals as intended by the legislature. In other words, is the commission legislatively 

empowered to rely on this provision to achieve the purpose set out therein?  Moreover, since 

the facilitation of mergers and acquisitions through the imposition of conditions are not 

precluded from the act, to what extent can merger remedies be used as a means to achieve the 

broader economic goals envisaged by the legislature?     

(b) Merger activity in Namibia  

The Competition Act describes three outcomes that can be expected from a merger case, 

approval, condition approval and prohibition.  In cases where the Commission found that a 

merger would contravene the Act, the Commission may approve the merger conditionally 



 
 

and attempt to impose a remedy, before deciding that it be prohibited.  Below follows three 

case studies.   

Case 1: Acquisition of Massmart Holdings Limited by Wall Mart Stores Incorporated.   

Retail giant Wal-Mart has three retail formats in the form of discount stores, supercentres as 

well as neighbourhood markets.  In addition, the company has a chain of warehouse stores 

called Sam’s club, which sells groceries and general merchandise mostly in bulk. 

Internationally at the time of the transaction, Wal-Mart operated in 15 countries
11

.  The 

primary target firm in the case was Massmart Holdings (“Massmart”), a company 

incorporated under the company laws of the Republic of South Africa and listed on the 

Johannesburg Stock Exchange (JSE).  Massmart had an excess of 10 subsidiaries in South 

Africa and around the African continent.  Massmart is a wholesaler and retailer of grocery 

products, liquor and general merchandise sold in its four divisions
12  

In November 2010, the Commission received notification of the proposed acquisition of 

Massmart Holdings Limited in terms of section 44(1) of the Act. The proposed acquisition 

included its subsidiary in Namibia, Massmart.  In essence, the proposed transaction would 

result in the acquisition of sole control over Massmart by Wal-Mart, or a wholly owned entity 

controlled by it.  More particularly, Wal-Mart had made a preliminary, non-binding proposal 

which, if successful, could result in Wal-Mart acquiring the entire issued share capital of 

Massmart.  The transaction was a merger as defined in terms of section 42 of the Act and was 

thus notifiable to the Commission.  The Commission’s evaluation of the proposed transaction 

found that since Wal-Mart had no operations in Namibia, there was no competitive overlap 

between the activities of the merging parties.  The merging parties submitted that the 

proposed transaction would have no negative effect on employment as no job losses, 

including redundancies and retrenchments, would result following the implementation of the 

merger, but made no binding commitments to that effect.  In addition, competitors
13

 in the 

relevant market did not express any concerns over the transaction.  However interest groups 

in the wholesale industry submitted their concerns about the opening of Wal-Mart in Namibia 
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as it would likely price smaller undertakings out of the market.  Their concerns were levelled 

in terms of the growing retailing and wholesale industry that would be closed down, 

consequently, leading to thousands of Namibians being retrenched in the near future.  To 

assist these businesses and any potential suppliers who would be interested in supplying 

goods and services to the merged entity, it was suggested
14

 that the merging parties could 

consider putting in place a supply development fund to develop a local supply chain for their 

operations in Namibia.  The merger was approved with the following conditions:  The first 

condition was that the merger should allow for local participation in accordance with section 

2(f) of the Competition Act, 2003.  Secondly, that there should be no employment losses as a 

result of the merger and thirdly, that the merger should not create harmful effects on 

competition that may give rise to risk of market becoming foreclosed to competitors, 

especially for small and medium enterprises (SMEs).  Fourthly, the approval of the Minister 

of Trade and Industry is required in terms of section 3(4) of the Foreign Investment Act (Act 

No.27 of 1990), since the transaction was a retail business transaction.   

The Commission contended that the conditions seek to  first  “address” the goals set out in 

section 2(f), secondly ,the considerations in section 47(2)(e); and thirdly, the goal in section 

2(e) as well as the consideration in section 47 (2)(f).   Wal-Mart was dissatisfied with the 

conditions imposed by the Commission and in March 2011 filed an application for review 

with the Minister of Trade and Industry, in terms of section 49(1) of the Act.    The merger 

parties requested that the Minister finalise the review within a period of 10 days on the basis 

of urgency, whereas the Act prescribes a period of up to four months.  The Minister was 

reluctant to deviate from the Act and as a result Wal-Mart approached the High Court of 

Namibia on an urgent basis to seek the invalidation of the conditions that were imposed by 

the Commission.  The High Court, pronounced itself on first, the issue of exhausting the 

internal remedies provided for in terms of section 49 of the Act.  Section 49 of the Act 

prescribes the ministerial review procedure before seeking an order that the conditions 

imposed when a merger is approved were invalid.  The High Court ruled that Wal-Mart 

should have exhausted the section 49 ministerial review procedures before seeking an order 

that the conditions imposed when the merger was approved were invalid.   It accordingly 

ruled that the ministerial review should have preceded the application to the court.  With 

regards to the first condition, Wal-mart contended that that it is in direct conflict with sub 

section 3(3) of the Foreign Investment Act. Wal-Mart contended that the conditions imposed 
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were arbitrary and irrational, and founded on facts that the Commission seem not to have 

created against any basis for an apprehension. In its ruling the High Court held that the mere 

existence of the conflict between the condition and the cited section 3(3) of the Foreign 

Investment Act, is sufficient to invalidate the condition on its own.    Sub section 3(3) of the 

Foreign Investment Act provides “(3) no foreign national engaged in business activity or 

intending to commence a business activity in Namibia shall be required to provide for the 

participation of the government or any Namibian as a shareholder or as a partner in such a 

business or for the transfer of such business to the Government or any Namibian. Provided 

that it may be a condition of any license or other authorisation to or any agreement with a 

foreign national for the grant of rights over natural resources that the Government shall be 

entitled to or may acquire an interest in any enterprise to be formed for the exploitation of 

such rights”.  It was thus a question of legality as prescribed by law as opposed to a condition 

imposed via mere administrative exercise leaving no room to debate as regard which is 

stronger in law, namely the legislative provision.  However, this was not the only basis for its 

invalidity. The High Court also upheld the challenge that the condition was arbitrary and 

irrational.    The High Court found that there in the absence of such an apprehension, the 

Commission would have a basis to request rectification thereof before approval.  The court 

also ruled that where a need exist for a condition to be imposed prior to notification of the 

intention to do so is a requisite, on the basis that the omission constituted a procedural defect 

which impacted on the fairness of the procedure followed by the Commission.   In terms of 

the vagueness of the condition, the court ruled that the Commission should define when and 

how the condition should be met, as well as establish a reasonable apprehension before 

requiring rectification thereof can be approved.   The significance of the High Court ruling is 

the courts view that the Commission had no power to impose the first condition and that the 

condition is not conferred by section 2(f) of the Act.  A closer look at the section gives the 

impression that the section itself does not contain such power, but merely an express 

reference to the purpose sough to be attained.  

 Against the background of the High Court judgement on the conditions imposed in the Wal-

mart case the following inferences can  be made: first, the Commission should avoid conflict 

with the provisions of enacted laws, in particular, it should exclude as a condition , the 

participation of the government or a Namibian citizen as a shareholder or partner in an 

envisaged business, unless such relates to natural resources as provided for in the provision of 

section 3(3) of the Foreign Investment Act.  Secondly, the ground of arbitrariness, vagueness 

and irrationality can be remedied if the Commission identify and communicate its intention to 



 
 

impose conditions, and its inclusion of Namibians who are previously disadvantaged, 

provided that a reasonable apprehension exist  that the merger parties may  not be committed 

to  this goal.   By doing this the Commission would avoid being challenged on the grounds of 

procedural fairness.  With regards to the constitutionality of the Competition Act on local 

participation as referred to in section 2 (f) and section (47)(2)(f), section 47(2) sets out 

matters that the Commission may consider when making a determination whether to approve 

or decline to approve a proposed merger.  These sections are valid and constitutional, in that 

they are not at variance with the provisions of the Constitution.   

However, these sections do not require the Commission to impose a condition on merger 

parties to provide for local participation, as shareholder or partner in business or to transfer 

business to previously disadvantage persons, as a condition for granting approval for a 

proposed merger. Rather, the Commission under the provisions of the Act can require 

additional information from the merger parties when making a determination and this 

information can be used to ensure that ownership stakes of historically disadvantage persons 

are promoted for example, requirements  to furnish affirmative action compliance certificates.     

 

Case 2: Acquisition of Ohorongo Cement (PTY) Limited// Afri Sam Namibia Cement (PTY) 

Limited. 

In the most general sense of the word, cement is a binder, a substance that sets and hardens 

independently, and can bind other materials together
15

.   Cement used in construction is 

characterized as hydraulic or non-hydraulic. Hydraulic cements (e.g., Portland cement) 

harden because of hydration, chemical reactions that occur independently of the mixture's 

water content.  It can harden even underwater or when constantly exposed to wet weather. 

The chemical reaction that results when the anhydrous cement powder is mixed with water 

produces hydrates that are not water-soluble. Non-hydraulic cements (e.g. gypsum plaster) 

must be kept dry in order to retain their strength.  The most important use of cement is the 

production of mortar and concrete (the bonding of natural or artificial aggregates) to form a 

strong building material that is durable in the face of normal environmental effects. Most of 

the cement used in Namibia was at the time of notification imported from South Africa, and 

in particularly the hydraulic cement industry, that was largely an importer of cement
16

.  This 
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situation was worsened by the closure of the African Portland Cement factory several years 

ago.   Several attempts at importation was made for example, in 2005, Cheetah  Cement 

Factory, which was a joint venture of Whale Rock Cement of Namibia and CP Cimento e 

Participacoes S.A. of Brazil, proposed to import cement from Brazil until a 500,000-ton/yr-

capacity cement plant near Otjiwarongo was built. 

In late 2005, Cheetah Cement imported 36,000 metric tons (t) of cement from Brazil, but 

most of the cement was lost when Cheetah Cement’s warehouse was flooded in early 2006. 

As a result, planning for the construction of the new cement factory was suspended.   When 

application was received from the parties to the transaction,   Ohorongo was in the process of 

constructing a cement plant in Namibia, which would effectively have made it the only 

manufacturer of cement in Namibia. The proposed Ohorongo Cement/ AfriSam Namibia 

Cement merger was the only merger transaction that was prohibited by the Commission 

during the period 2009-2011
17

.  The significance of this prohibition illustrates the 

Commission’s application and enforcement of the merger control provisions of the Act.  

The proposed merger included Ohorongo Cement and AfriSam Namibia cement entering into 

an agreement under which AfriSam Namibia cement would sell and distribute cement under 

the management and brand of Ohorongo in Namibia and neighbouring countries. The 

proposed transaction involved the acquisition of Ohorongo Cement (Proprietary) Limited of 

the shares of African Portland Cement Holdings (Proprietary) Limited and African Portland 

Cement Limited from AfriSam (SA) Properties Limited, which is a wholly owned subsidiary 

of AfriSam Limited.  African Portland Cement Holdings (Propriety Limited), the holding 

company of AfriSam cement Namibia (Proprietary Limited), which is the Namibian 

distribution entity of the South African cement manufacturer, AfriSam.  The main 

shareholder of Ohorongo Cement at that time was the German cement manufacturer, 

Schwenk Zement KG.
18  

 The proposed acquisition would have increased the shareholding of 

the Namibian government through the Development Bank of Namibia. Generally, the growth 

in the manufacturing of cement is significant for Namibia and the region at large
19

.  In 

addition, suspensive conditions
20

 were proposed in terms of the sale of shares agreement.  
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The agreement was characteristic of a vertical arrangement, where in the first instance, it 

represented an upstream manufacturing concern to enter with AfriSam Namibia Cement, a 

dominant supplier into a supply agreement determining the inventory and pricing conditions 

to supply cement in Namibia.   

The relevant product market under consideration was identified by the Commission as the 

supply and distribution of cement, while the relevant geographic market was identified as the 

whole of Namibia.  The cement market was characterised as a monopolistic competitive 

market, and one that was highly concentrated.  Given the larger market share of AfriSam 

Namibia Cement, the Commission concluded that the firm was a significant competitor in the 

market and exercised considerable dominance in accordance to Rule 36 of the 

Commencement of the Competition Act, No 54 of 2008.   The Commission viewed the 

proposed agreement between the merging parties as exclusive in the context of the provisions 

of the Act.     Exclusive agreements exist when a firm agrees with another firm to purchase all 

the goods or services it requires exclusively from one seller with no indication of time 

duration.  Normally, the importance of exclusive agreements are made on the basis of 

investments made by  both parties on grounds of technological, efficiency or other pro-

competitive gains such as consumer benefit in terms of competitive prices and wider product 

choices.   Moreover, the supply agreement that was to be entered into between AfriSam and 

Ohorongo represented a potentially anti-competitive effect of exclusivity.  The potentially 

anti-competitive effect of exclusive agreements related to the obligatory conditions that were 

concluded between the buyer and seller on supply inventories and pricing terms.    The 

Commission resolved that the agreement was therefore exclusive in the sense that it tended to 

ensure exclusivity to one supplier with the intended producer, thus precluding other suppliers 

from dealing with Ohorongo Cement.   The supply and pricing conditions outlined in the 

agreement had further relevance as to how it impacted the consumer in terms of competitive 

pricing and wider choice of cement.  The Commission argued that the pro-competitive 

benefits that are to be made are outweighed by potential anti-competitive effects when the 

power of the seller is substantial, which related to AfriSam Namibia Cement in this case.  The 

Commission in its reasoning submitted that such exclusive agreements distorted the spirit of 

competition in the relevant market and gave rise to vertical arrangements (between the 

producer and the supplier).  The exclusive agreement would therefore have a significant 

snowball effect of preventing or lessening competition or restrict trade or the provision of any 

service or of endangering the continuity of supplies or services as provided for under section 

47(2)(a) of the Act.  The Commission resolved that the proposed merger would give rise to 



 
 

increased market power which would put the merging parties in a strong market position to 

an extent that they would be able to determine inventory supply and pricing of cement 

independently from its competitors and potentially distort the monopolistic competitive 

situation evolving in the cement market.    The merger parties submitted several efficiencies 

but the Commission dismissed those as either not being merger specific or those that 

remained was questionable on the basis of the distributive requirements established in section 

47.  The commission reinforced this interpretation by referring to the 2008-2010 spike in the 

Namibian prices caused by the importation of cement.       

Shortly, after the prohibition of the merger, the cement industry underwent major changes in 

terms of government intervention when the Minister of Finance announced a special tax 

proposal to introduce additional duty on the importation of Portland or other Cement into 

Namibia for a period of 8 years.  The aim of this additional duty was to protect the local 

cement manufacturing industry from competition from cement imports.  The Ministry aimed 

at setting a condition to ensure that the “additional duty is not used by local cement producers 

to act in a monopolistic way”.   

 

Case 3: Uramin Namibia (Pty) (Ltd) (trading as Areva Resources Namibia// Erongo 

desalination company (Pty) Ltd.    

The Uramin Namibia/Erongo desalination company merger was a landmark merger 

transaction in the implementation of merger control policy in Namibia.   In terms of section 

44(1) of the Act, the merging parties gave notification of the proposed acquisition by United 

Africa Group (Pty) Limited (UAG) of a 50% shareholding in Erongo Desalination Company 

(Pty) Limited (EDC), and the remaining 50% shareholding be owned by Uramin Namibia.  

The transaction involved the transfer of a reverse osmosis water desalination plant business 

from Uramin Namibia (Pty) Limited (t/a Areva Resources Namibia) to EDC.  EDC was an 

entity established by Uramin Namibia to own and manage the desalination plant.  The 

purpose was to have EDC as an independent company to own and manage the desalination 

plant independently from Uramin Namibia’s mining business.  To achieve that, a 50% 

shareholding in EDC was proposed to be sold to UAG, a private company whose sole 

shareholder was the Haddis Tilahun Family Trust.  As a result of the transaction, EDC would 

be owned in joint 50/50 partnership by Uramin Namibia and UAG.  Since the final goal was 

to have the desalination plant owned and managed independently of Uramin Namibia upon 

completion of the transaction, the desalination plant business and its related assets would then 



 
 

be transferred from Uramin Namibia to EDC.  The core business of the seller (Uramin 

Namibia (Pty) Limited) was the mining and prospecting of minerals, especially uranium.  The 

core business of the buyer (EDC) was proposed to be the supply of bulk potable water from 

the desalination plant to Areva Processing Namibia (Pty) Limited and Namwater upon 

successful completion of the transaction.  The transaction was a merger as defined in terms of 

section 42 of the Competition Act, 2003. The relevant market under consideration was 

identified as the supply of bulk desalinated water (narrowest market definition) and the 

geographic market was identified as the Erongo region, Namibia.  The proposed transaction 

was evaluated as a conglomerate merger in the sense that there was no functional link 

between the merging parties’ operations in the bulk water supply sector.  The Commission 

asserted that conglomerate mergers pose little or no risk to competition as they give no rise to 

horizontal concerns.  Various stakeholders were consulted and concerns over water quality 

from the desalination plant as well as the water tariff charges above the regulated water 

supply tariffs were raised.  The Commission  found that in terms of public interest, the 

intended pricing of water by the merging parties which at the time was not approved, was 

inconsistent with the regulated bulk water supply tariffs and that the merger  parties did not 

obtain permission from the Ministry of Agriculture, Water and Forestry allowing them to 

supply bulk water to Namwater.  Given the above public interest concerns, the Commission 

on the 8
th

 of February 2011 approved the merger with the following conditions: 

(i)  the merging parties should obtain a permit/licence from the Ministry of Agriculture, 

Water and Forestry to enable them to supply bulk water; 

(ii) the merged entity should ensure that the quality of water from the desalination plant is 

fully complaint to the Namwater model of quality for bulk water supply and not to 

compromise it; 

(iii) the water tariffs to be charged by the merging parties should be based on the outcome 

of the negotiations between Namwater, the Ministry of Agriculture, Water and 

Forestry and the merging parties.  The outcome of the negotiations should ensure that 

public interest is protected with regard to the pricing of bulk water supply from the 

desalination plant.  

In arriving at the above conditions, the Commission considered public interest concerns in the 

sense that by the time the Commission made its determination there was no indication from 

the merging parties that they were in possession of a licence/permit or any form of approval 

from the regulatory authority.  Regarding the second and third conditions, during the 



 
 

Commission’s consultations with Namwater and the Ministry of Agriculture, Water and 

Forestry it was pointed out that the Areva Desalination Plant was not a solution to the water 

problem in Erongo region.  As such, the Commission was informed that Namwater was 

pursuing its plan of establishing its own desalination plant and have issued tenders to that 

effect.  Namwater acknowledged that its negotiations with EDC were ongoing but only aimed 

at finding a temporary solution to the water problem in the Erongo region. Subsequently, the 

commission regarded the conditions as purely non economic and not necessarily competition 

related.  Subsequent to its determination on the Uramin Namibia/ United Africa Group 

merger, the Commission received a merger review application in terms of Section 49 of the 

Competition Act.  The grounds for the review as presented to the Minister by the merger 

parties are in Box 2, Annexure 2.  A stakeholders conference was held following the 

application for review.  The Commission conceded that the first two conditions can be 

discarded and the Minister set the third condition aside.   

 

III. CONCLUSION 

SACU member states legislation and adoption of competition law including a non economic 

rights agenda within the context of competition law and policy, illustrate the recognition that 

competition law can serve as a meaningful instrument of redistributive justice bound by their 

Acts.  In addition, SACU countries that share a unique history might justify specific pillars of 

public interest.  This is true especially for SACU countries that are faced with the challenges 

of market development, centred in some cases on an emerging, rather than a robust, private 

sector. The approach taken by the South African Competition Commission in its merger 

remedies imposed as well as the merger remedies imposed by the Namibian Competition 

Commission, in for e.g. the Wal-mart case, underscores this point. These cases also illustrate 

that the application of non economic goals are hampered by an emphasis on convergent 

economic and legal approach in these countries.   In addition, the historical background and 

development challenges of Namibia, justifies their delineation of four pillars of non-

economic goals and or public interest considerations namely, small and medium enterprise 

(SME) development and black economic empowerment (BEE), employment, impact on a 

particular industry or region, and the ability of national industries to compete in international 

markets.  In the implementation of competition law thus far, it is in the area of merger 

control, that these four pillars have been implemented and heavily contested.  Although it 

may be desirable to include public interest considerations explicitly to limit the scope of 



 
 

interpretation, as in the Uramin case, care has to be taken both in the drafting of the law and 

the implementation of the law.  There may be occasions where the promotion of public 

interest objectives will be better served by policy interventions other than competition policy, 

and the competition authorities should be bold enough to hold back on such decisions.  

However, effective and consistent implementation of competition law is perhaps the most 

important advocacy tool in developing countries but caution should be practised to ensure 

that decisions are credible and amplified by a consistent body of case law within the letter of 

the law. The promotion of non economic goals is clearly specified in merger review; however 

the courts and merging parties have been cautious in its consideration.  

If the credibility of the Competition Commission is to be established in the application of 

non-economic goals a balanced approach is recommended.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 
 

4. REFERENCES  

 

1. Bernal, R.L (1998), “The Integration of Small Economies in the Free Trade Area of 

the Americas”, CSIS Policy Papers on the Americas, Volume IX).  

2. Baumol, W. (1992) Contestable markets: An uprising in the Theory of Industry 

Structure, American Economic Journal, 72:1-5. 

3. Bork, R (1978).  Antitrust paradox:  A policy in War with itself. New York, Basic 

Cuts, 2008.  Enforcing the Competition Law in Namibia: A Toolkit.   

4. Competition Commission, (2012), Annual Report 2009\2011  

5. Fox, E., (2007). Economic Development, poverty and antitrust-the other path, South 

western Journal of Law and Trade. Vol 13.   

6. Fox, E., (2009). Linked,-In: Antitrust and the Virtues of a Virtual Network, The 

International Lawyer, Vol 43, no 1, 2009, p 151.    

7. Gasparikova, S.   (2008), Enforcing the Competition Law in Namibia: A Toolkit, 

CUTS C-CIER.   

8. Gall, M. (2009).  Convergence of Competition Law Prohibitions: Foundational Issues, 

Edward Elgar, 2009. Pp 175-190, s.p.177.    

9. Gerber, D.J. (2010).  Global Competition: Law, Markets, and Globalisation. Oxford 

University press.   

10. Government Gazette no 4004.  March 2008.   

11. Hartzenberg, T. (2002).  Competition policy in SADC. Trade and Industrial policy 

strategies. , 2002 Annual forum, Muldersdrift, South Africa.   

12. Jacobs, M.S., Symposium: “Morph Mania: A Recipe for Mergers and Acquisitions”: 

Foreword: Mergers and Acquisitions in a Global Economy: Perspectives from Law, 

Politics, and Business, 13 DEPAUL BUS. L.J. 1, 2 (2001)).   

13. Kanter, R.B.  (1997). World Class: Thriving locally in the global economy. 94-97  



 
 

14. Khemani,S and Dutz, M.A (1995). The instruments of competition policy. In: 

Frischtak C, ed. Regulatory Policy and Reform: A comparative perspective. 

Washington, D.C., The World Bank.  

15. Khemani, S ( 1996), A Brief note on the Role of Competition policy in Economic 

Development, Paper presented at the Conference Competition policies for an 

integrated World Economy, Oslo, 13-14 June 1996, Norwegian Competition 

Authority.   

16. Kovaic W.E. and Shapiro C ( 2000).  Antitrust controls on acquisitions in emerging 

economies.  University of Cincinnati Law review, 1075.   

17. Kovacic, W. (2001).   Institutional foundations for economic legal reform transition 

economies:  The case of competition policy and antitrust enforcement, 77 Chi-Kent L. 

Rev. 265, 281.   

18. Kuznets, S.  (1960).   “Economic Growth of Small Nations” (Economic Growth of 

Small Nations” in E.A.G. Robinson, ed. 1960. Economic Consequences of the Size of 

Nations.) 

19. Lipimile, G. (2002) Opening Address, Regional Seminar on Competition Law and 

Policy, 2-3 December, Livingstone, Zambia.   

20. Lockhart J.S (1999) the role of economies and economists in competition cases.  

OECD Journal of Competition Law and Policy, 1(1)  

21. Organisation for Economic Co-operation and Development (2000).  When should 

regulated companies be vertically separated? DAFFE/CLP/WP2/(99)6/REV1.  Paris, 

OECD.    

22. Posner, R.A (2000) Antitrust in the new economy. John M. Olin Law & Economics 

working paper no 106. The law School, The University of Chicago.  

23. Porter, M. (1986).  Competition in global industries. 2-3 (1986)  

24. Riordan, M.H and Salop S.C. ( 1998).  Evaluating vertical mergers:  A post Chicago 

approach.  Antitrust Law Journal, 63 (2): 513-568.   

25. Stieglitz, J. (2002).  Globalisation and its discontents, Penguin Books. London.   



 
 

26. Wood D.P. (1999). The role of economics and economist in competition cases. OECD 

Journal of Competition Law and Policy, 1 (1):  82-104.    

 WEBSITES  

1. UNCTAD (2009).   The relationship between competition and industrial policies in 

promoting economic development. Available at:   

http://www.unctad.ch/en/docs/ciclp2009partIIen.pdf.  [last accessed on 31 July 2012].   

2. Ministry of Trade and Industry website, http://www.mti.gov.na/subpage.php.link no 

85 [last accessed: 02 August 2012].   

3. Ministry of Labour and Social Welfare website, 

http:///www.mti.gov.na//subpage.php.link.no.87 [last accessed: 10 August 2012] 

 

5. TABLE OF CASES  

 

Ohorongo Cement (PTY) Limited// Afri Sam Namibia Cement (PTY) Limited. 

Uramin Namibia (PTY) Limited T/A Areva Resources Namibia//Erongo Desalination 

Company (PTY) Limited.  

Wall mart//Massmart holdings Wal-Mart Stores Inc v Chairperson of Namibian Competition 

Commission and Others (A 61/2011) [2011] NAHC 126 (28 April 2011) 

 

 

 

 

 

 

 



 
 

6. ANNEXURES 

 

Annexure 1:  Functions, Powers and Duties of the Commission  

 

The Commission is responsible for the administration and enforcement of the Competition 

Act and, in addition to any other functions conferred on the Commission, it has the following 

powers and functions: 

(a) to disseminate information to persons engaged in trade or commerce and the public 

with respect to the provisions of the Act and the functions of the Commission; 

(b) to liaise and exchange information, knowledge and expertise with authorities of other 

countries entrusted with functions similar to those of the Commission; 

(c) to carry out research into matters referred to the Commission by the Minister; 

(d) to advise the Minister on matters referred to the Commission by the Minister; 

(e) to implement measures to increase market transparency; 

(f) to be responsible for investigating contraventions of this Act by undertakings and for 

controlling mergers between undertakings; 

(g) either on its own initiative, or at the request of the Minister, to consult with the 

Minister on any matter which is of great economic or public interest; 

(h) to advise the Minister, and any other Minister responsible for a relevant industry, in 

relation to international agreements concerning competition matters governed by the 

Act. 

 

Source: Centre for Competition, Investment and Economic Regulation (CUTS), 2008.    

 

 

 



 
 

Annexure 2: Grounds for Review of the Commission’s Determination of  Uramin Namibia/ 

United Africa Group Merger 

 

 

The merger parties challenged the Commission’s determination on the following grounds: 

 Ad point in limine: 

Paragraph 3 of the Commission’s Form 41 (Notice of Determination made by the 

Commission  in Relation to the Proposed Merger) states that “the conditional approval of the 

proposed merger is subject to the conditions listed below …”.  The merger parties argue that 

this is ultra vires the provisions of the Act, as the Act does not permit a conditional approval. 

 Ad Conditions: 

(a) The first condition stipulate: “The merging parties obtain a permit/licence from the 

Ministry of Agriculture, Water and Forestry to enable them to supply bulk water.” 

This condition was  challenged on the basis that: 

(i)    No legislation exists in terms of which such application can be made; 

(ii)   No legislation exists in terms of which the Ministry can grant such permission; 

(iii)  It is not necessary to obtain such a permit to enable the merged entity to supply bulk 

water.  It is so permitted by the Constitution. 

(iv)   No legislation exists in terms of which the right to trade in sea water is limited; 

(v)     The condition does not relate to the competition outcome of the merger, as it is not 

related to the objects of the Act; and 

(vi)     The condition is unauthorised in terms of section 47 of the Competition Act 

(b) The second condition states that the merger parties should ensure that the quality of 

the water from the desalination plant is fully complaint to the  Namwater model of 

quality for bulk water supply and not compromise it. 

 



 
 

 

This condition was  similarly challenged on the basis that it does not relate to competition law 

and that it is unrelated to the competitive outcome of the merger. 

(c) The final condition stipulates that “the water tariffs to be charged by the merging 

parties should be based on the outcome of the negotiations between Namwater, the 

Ministry of Agriculture, Water and Forestry and the merging parties.  The outcome of 

the negotiations should ensure that the public interest is protected with regard to the 

pricing of bulk water supply from the desalination plant.” 

The merger parties challenge this condition on the basis that: 

(i)    It assumes a definite outcome of the negotiations.  It may be impossible for the merged 

entity to comply with the condition as Namwater and the Ministry may never be satisfied 

with the pricing. 

(ii)   The condition does not concern the competitive effect of the merger itself and is not 

based on the power of the Commission as envisaged in Section 47 of the Act. 

(iii)   Further that the Commission transgressed one of the fundamental principles of the 

Competition Act, as instead of reducing the possible distortion caused by the abuse of 

dominant position of Namwater in the water market, the condition enhances it.  

 

Source: NACC, 2012.   

 

 

 


