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“Every cultural mode of thought has its own concept of market, competition, 

economy in general (…). Unless we understand, and respect, those modes of 

thought, we are not entitled  to superimpose our concept of market and 

competition, and our understanding of  economy, belonging and efficient 

behavior upon other, non-Western, cultures. Doing so leads to cross cultural 

misuses, confusion, and strife”.  

 

Wolfgang Fikentscher   

  
 

Introduction  
 
“Spoke people for developing countries often express the need for an antitrust paradigm 

different from that of the developed world. Spoke people for the developed world tend to 

argue for universal norms, which may apply differently when facts are different. Moreover, 

they commonly describe antitrust as `for efficiency`”
2
. This statement by Professor Eleanor 

Fox showcases the tension between the developed and the developing world on how 

competition law is perceived and how is should be applied.  “Universal norms” and 

uniform standards of application are not reconcilable with development goals that might 

require a different kind of competition law and a different way of enforcing it. These 

diverging approaches that this article aims to analyze are what we have termed “a dual 

language in modern competition law”.  
Competition law and policy is relatively new in developing countries´ legal landscapes. It 

has been implemented through different channels. The converging efforts of international 

organizations such as the UNCTAD, the OECD, the World Bank, and the push toward 

more competition legislations by the European Union (EU)
3
 have contributed to the 
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unprecedented development of competition laws in developing countries in the past recent 

years.  

In the 1990´s, the exposure of the harmful effects caused by international cartels in 

developing countries
4
, which did not have the legal tools to neither discover nor to 

sanction, convinced policy makers of the urgency to enact competition laws in the context 

of an ever increasing interaction of the economies; a result of globalization. Less and less 

considered as an external imposed policy, competition law started to gain support from 

developing countries´ policy makers. The fall of the Berlin wall symbolizing the triumph 

of the market economy have, also, contributed a great deal to the development of 

competition law and policies
5
 since antitrust is central to the market oriented economy

6
.   

One would have expected developing countries competition laws, in the definition of their 

goals and the formulation of their principles, to be different from developed countries 

competition legislations. Hence, the differences in their development level, in the structure 

of their respective markets, in their institutional capacities, would have dictated a different 

orientation of their competition law. This is not the case however. Hence, it is striking to 

notice how similar western competition legislations and developing countries competition 

laws are in the definition of their principles. The goals are formulated in the same way
7
; 

the prohibitions are defined in the same manner. However, the way these competition 

legislations are enforced might be different
8
.  

The ICN report on the objectives of unilateral conduct laws, Assessment of 

Dominance/Substantial Market Power, and State-Created Monopolies
9
 reveals the 

convergence between developed and developing countries around the goals such as 

ensuring an effective competitive process, enhancing efficiency and protecting consumer 

welfare
10

.  

With regard to the formulation of the prohibitions, one may content that antitrust, to a 

certain extent, can be considered a discipline which allows similarities in the formulation 

of its prohibitions
11

 and the definition of the goals it pursues. Protecting competition as an 

institution as such, promoting consumer welfare, and enhancing efficiency are relevant in 
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every jurisdiction, regardless of whether it‟s developed or underdeveloped. A hard core 

cartel or an abuse of dominant position has the same effects on consumer welfare 

regardless of whether it takes place in a developed or in a developing jurisdiction, a small 

market economy or a large economy, in a national or regional market. Pursuing efficiency 

in its static and dynamic approach makes economical sense for a developed and a 

developing economy.   

This similarity in theory, in the formulation of the substantive prohibitions, might lead to a 

convergence in practise; in competition law enforcement. In the international arena, we 

seem to be heading to a “new deal”
12

 which could be summed up in the catchword 

“convergence”. Nowadays, “convergence”
13

 is advocated in many areas of competition 

law, under the leadership of the International Competition Network (ICN)
14

. Developing 

countries which are still at the learning stage in introducing and applying competition laws 

are not left behind in the converging process in competition law. Their competition law 

and policies should be in line with the “international standards”. Economic theory has been 

a driving factor of competition law enforcement in advanced jurisdictions. The focus in 

efficiency based analysis in competition law currently prevails the enforcement of 

competition rules in the EU and the US
15

. The so called “more economic approach” which 

dominates the competition law enforcement in the EU at the moment evidences the strong 

focus on economic theory in competition law
16

.  

 

The trend to more convergence in competition law enforcement in the ICN could have the 

consequence of leading to the sole focus on efficiency considerations in antitrust 

application in developed and developing countries. The use of economics in dealing with 

antitrust cases with the focus on efficiency seems to constitute an uncontested approach in 

modern antitrust in developed jurisdictions
17

. The relevance and pertinence of this 

efficiency paradigm in the context of developing countries is however very questionable
18

.  

  

Paralleled to this trend, and often overlooked in the scholarship on developing countries´ 

competition policy, is the emergence of a new antitrust language, embodying different 

goals, orientation, perception and expectation from antitrust, which might make developing 

countries competition policies look different or be applied differently
19

. This can be seen 

when we look at some developing countries competition law goals. Beside revealing what 
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we have termed common goals of competition law
20

 (protection of competition, 

efficiency, consumer welfare), it results from the ICN report and a review of some 

developing countries competition legislation that “non economic goals” such as ensuring 

fairness and equality, reducing poverty, ensuring access to basic needs, increasing the 

economic opportunities of historically disadvantaged persons (S.A.), state security (China 

Antimonopoly Act) etc. may pop up as a goal of a given competition policy in developing 

countries
21

. These so called non economic goals would play a central role on how 

developing countries competition policies are applied. More importantly, taking account of 

them in the assessment of a case is not reconcilable with the efficiency enforcement 

approach advocated in developed jurisdictions.  

 

In addition, the literature exploring competition as a potential legal tool to fight poverty
 

and to promote economic development in general in its different aspects is gaining a 

growing audience. UNCTAD´s work on competition law in developing countries proves 

this orientation. This seems to constitute a new antitrust language specific to developing 

countries´ situation. We will closely look on that evolution.  

 

With an efficiency approach, “non economic considerations” seem to be at odds with the 

theory and practice of modern antitrust. Does the diverging language and goals only 

express a mere need for developing countries to have “a competition law language” 

adapted to their environment? Is the emergence of a new antitrust language for developing 

countries real or apparent? Does this potential diverging language and goals express a 

deeper conflict between developed jurisdictions paradigms and developing countries 

orientations? This paper aims to wrestle with those questions.  

 

Competition has become international so have antitrust cases. International undertakings 

seek certainty, non discriminatory and predictable application of antitrust law. Setting up 

uniform international enforcement standards based only on economic theory would be in 

their interest. It is therefore not surprising to notice how the evolution of the Chinese 

competition law is followed at the international level. The Coca Cola case has provoked 

vivid debates and raised suspicions of potential discrimination in the application of 

Chinese Antimonopoly Law.     

 

Considered against the backdrop of the international framework, a potential diverging 

antitrust language in the practise (enforcement) of antitrust between developed and 

developing countries would certainly have a strong impact on a potential international 

framework on competition law. The issue is being debated, proposals are made but there is 

still no international framework on competition law. From Havana to Cancún, the prospect 

to reach an agreement on international competition law is at best uncertain. A dual 

language in modern competition law, if established, would certainly have an impact on a 

potential international framework on competition law. This study will closely look on that 

aspect.  
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This paper is divided into four parts: Part I describes the trend towards convergence in the 

theory and practise of antitrust. Part II assesses the progressive emergence of a new 

antitrust language in developing countries. In Part III we shall analyse the significance and 

relevance of this phenomenon. Part IV of the study deals with the impact of this diverging 

orientation on a potential international framework on competition law.  

 

I. The trend toward convergence in the theory and practice of 

competition law  
 

1. Convergence in competition law:  driving forces, forms and direction  
 

Cross border antitrust issues involving cartels or mergers are common place in this 

globalized economy. Efforts to address those issues by an international agreement have not 

so far produced satisfactory results. “Convergence” seems to constitute the only viable and 

accepted solution to address cross-border competition issues that involve different national 

or regional markets and involving jurisdictions which do not apply the same enforcement 

standards. However, conflicts might arise despite converging competition policies. There 

have been many initiatives to find multilateral solution to cross-border competition issues. 

Yet, the absence of a multilateral framework on competition law characterizes the current 

situation. This absence of agreement on how to deal with cross border competition cases 

expresses a tension, and different visions, on how competition law is perceived and applied 

in different jurisdictions. Developed countries do not necessarily share the same antitrust 

vision, and developing countries are still in search of “their” competition policy.  

From the earlier tentative to conclude a binding multilateral agreement with the Havana 

Charter of 1947, to failure of the European initiative on multilateral competition law at the 

WTO in Cancún
22

, the different tentative to reach an international agreement on 

competition law have failed. The historical opposition of the US to any binding 

multilateral agreement on competition law
23

 and the distrust of developing countries to the 

EU proposal at the WTO compromise any hope of a multilateral agreement on competition 

law. The US is not ready to surrender its leadership and to compromise its antitrust vision 

by agreeing on an international framework on competition law. As observed by a 

commentator, “according to the US officials, global competition laws should be defined in 

Washington and in Washington only”
24

.  

Strategies to overcome reluctances to enter into a binding agreement are turned toward 

different channels. Bilateral agreements on competition law addressing specific issues and 

progressive convergence of national competition laws seem to constitute the only 
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p. 105.    
24

 Angela Wigger, Ibid, p. 2. The author pointed out that “…the underlying reason for (the US) disapproval is 

rooted in a deeply held distrust with regard to the competition culture practiced elsewhere”.  

http://www.arccgor.nl/uploads/File/The%20Convergence%20Crusade.pdf
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mechanism that hold promises for transnational solutions on cross-border competition 

issues.  

Substantial developments have been made on the concept of “convergence”
25

. The 

objective of our analysis of this concept is not to repeat or summarize what has already 

been said. Rather, our analysis would be done from the particular angle of developing 

countries. What convergence would mean for developing countries and what would be the 

implications for their competition laws? To answer that question, it is necessary to analyze 

the dynamics of the convergence process, the methods used to converge, the driving forces 

behind convergence, and the directions towards which we are converging in competition 

law.  

 

What are the driving forces of convergence? Competition law aims to control economic 

power. The way a given competition policy is designed, perceived and applied is 

embedded in a broader economic framework. Politics define economic visions and goals. 

Therefore, competition law is not independent from political economy. In this regard, 

competition law cannot be qualified as “neutral”
26

 as such although the strong reliance on 

economics in competition law could lead to qualify competition law as neutral. In this 

regard, it is argued that “there is no such thing as „ultimate‟ competition laws and 

practices. Competition law and practices form part of a highly normative regime on how to 

organize public intervention in private market conduct and generally tend to be embedded 

in broader economic objectives. Each vision on how competition governance should be 

organized may be ingrained in a particular market-structure and serve particular socio-

economic goals”
27

. Converging towards a particular type of competition law is a process 

primarily driven by countries with a specific competition law agenda; an agenda which 

naturally reflects their interests. In the current international context, the developed 

jurisdictions, especially the US and the EU are the driving forces of this convergence 

process. Convergence means for them, implementing their competition law vision and 

agenda. They are the “‟chief socializers‟ crafting a common understanding on competition 

principles around the world”
28

. Convergence certainly reduces the tensions and diverging 

views between the US and the EU competition regimes. These countries are politically and 

economically strong enough to determine the extent to which they wish to converge and on 

which aspects of competition law they want to have a common vision.  

Convergence for developed jurisdictions does not mean agreeing on competition law 

standards that they do not want to follow or which are not conform to their economic 

interests. They are defining the substance of convergence, according to their own 
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competition law vision. Assuming that developing countries have also engaged in the 

convergence movement and that their preoccupations are different from those of the 

developed world, a first point of tension emerges.   

From the stand point of developing countries however the implications of convergence are 

different. Convergence would mean adopting competition law standards that are defined 

for them. Taking part to the process would basically mean following the competition law 

standards of the US and the EU.   

 

How is convergence achieved? Convergence in competition law is nowadays associated 

with the ICN which is considered as the forum where “best practices” in competition law 

emanate
29

. Resulting from a US initiative, the ICN is one of the most influential circles, if 

not the most influential, where competition law issues are discussed among competition 

authorities. The virtual character of ICN did not undermine its success in bringing 

competition authorities together and reducing the gap and divergences in the practice of 

competition law. As pointed out by Professor Eleanor Fox, ICN has by far reached its 

primary goal
30

.   

 ICN´s work and functioning is not without raising questions on the very objective and 

methods of the network
31

. Although developed and developing jurisdictions are 

represented, the agenda of the ICN is defined by developed jurisdictions. For various 

reasons, developing countries do not have a strong voice within the ICN
32

. This has a 

consequence on the types of norm or practices that are qualified as “best”, and that 

members are encouraged to implement. Hence, the “rule” making process as well as the 

“rules” are primarily dictated by developed jurisdictions vision.  

The diverging views surrounding the work and achievement of ICN reflects an underlying 

conflict, the diverging language, between advanced jurisdictions and developing 

jurisdictions. Depending on the standing point from which competition law is approached, 

ICN can be pictured as an angel, working for convergence in the practice of competition 

law, or the devil, a tool used by advanced jurisdictions to dictate their competition law 

principles to developing countries. Developing countries, for diverse reasons are not at all 

influential within the ICN. They seem to be mere followers, trying to become “good 

students” and be “accepted” in the global competition community.  

In an era of globalization with ever increasing interactions of the economies, a minimum of 

convergence around some principles is necessary. This is particularly true with regard to 

merger procedure for instance. However, when convergence goes beyond closeness some 

undisputed principles and involves the orientation and substance of competition law
33

, 
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especially for developing countries, it becomes problematic. Defining and influencing 

substantive competition rules of its member states seems to be where ICN is heading. 

Professor Fox has expressed the fear of ICN gaining power and influencing its member‟s 

competition policies
34

. What developing countries and some developed countries have 

opposed in the WTO seems to be slowly and unnoticeably making its way through ICN. 

Convergence within the ICN is achieved essentially though soft law with the best practices 

that members are encouraged to implement. With a diffuse and very persuasive force, soft 

law tends to become hard law when adopted. ICN members are at the same time persuaded 

to adhere to ICN enforcement standards. If convergence is a voluntary adherence to given 

standards of competition law, in practice developing countries do not have a choice, but to 

follow what are being defined for them as being „best‟ practices.   

The recent initiative of the creation of an African Competition Forum (ACF)
35

 which 

purses the same objectives as the ICN, but limited to an African level, might expresses a 

starting of a split within the ICN. Such initiative might express the act that ICN does not 

take fully into account the interests of developing countries. However, under current 

leadership, ICN is very interested in hearing/inviting more voices. May be developing 

countries have not found it possible or high enough priority to speak en mass with a single 

voice in the ICN.    

ICN is the more visible channel through which developed jurisdictions competition laws 

principles are introduced. However, bilateral agreements requiring trading partner to enact 

competition law is another convergence channel. In the EU for instance, candidate to the 

accession are required to polish their legal competition framework and make them conform 

to the EU competition law
36

.  

More recently, we have noticed an increased development of negotiation between the EU 

and some developing countries requiring the introduction of competition law. This is the 

case of the EU/CARIFORUM agreement. Ongoing negotiations between the EU and some 

ACP countries involve enactment of competition law model to the EU´s.  

 
Convergence on what kind of competition law? “Postulating the „appropriate‟ scope and 

content of competition law control is in its very nature a political contested issue”. “The 

discussion on convergence immediately poses the question of an envisaged reference point 

towards which entities tend, wish or then are pressured to move”
37

.   

Convergence towards western conceptions models automatically means that developing 

countries developmental concerns are not taken into account. The focus would be on 

efficiency and consumer welfare. Adherence to the ICN principles would mean for 

developing countries an exclusive focus of efficiency. At this point one might ask whether 

a competition policy focusing only on efficiency is suitable for developing countries. Are 

development goals and non economic considerations such as fairness and redistribution 

could be accommodated by an efficiency focused approach of competition law?  

Substantive competition rules in developed and developing jurisdictions might look the 

same. And they are often similar. Banning cartels as harmful to consumer welfare, 
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37
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pursuing efficiency and regulating merger could be achieved by using the same language 

as the developed jurisdiction‟s competition laws. In this vein, convergence of the 

substantive law would not raise issues. Competition can be considered a discipline that 

allows similarities in the formulation of the principles. However, goals and preoccupations 

that go beyond a mere consideration of efficiency could lead to clash when enforced. 

Taking into account notions of “public interest” and the objective to save “employments” 

when assessing a merger would create different standards in competition law enforcement. 

Tensions and conflicts between developed and developing jurisdictions are likely to 

happen at the enforcement stage of developing countries competition laws. Multinationals 

seek uniform standards and predictability in competition enforcement which is not 

guaranteed by a competition policy integrating non economic considerations. China‟s 

antimonopoly law on its face only takes into consideration economic perspective when 

assessing a merger. In practice however the reality might be completely different. The 

Coca-Cola case that the MOFCOM has decided has attracted lot of attention. The case 

raised suspicions of protectionism, double standards and industrial policy by the Chinese 

competition officials
38

. However, there is however no convincing argument that the 

Chinese competition official undertook and analysis that departs from the streamline those 

western competition officials apply
39

.   

This case shows that, in line with the convergence policy advocated, the developed 

jurisdictions and companies expected that competition laws are applied in the same 

manner. An enforcement of a competition law which departs from the way the analysis is 

done would automatically become suspicious. This means that competition authorities are 

expected to apply competition law in the same way. This issue is not exclusive to the 

debate between developed and developing countries. The GE/Honeywell
40

 case evidences 

that different enforcement standards may exist between advanced jurisdictions. The 

rapprochement of the EU to the US competition law and the bilateral cooperation 

agreements concluded between the two competition authorities reduce the gap between 

their enforcement standards and help avoid conflicts.  

The picture is however different if we consider the western approach which is economic 

focused, and the fact that developing countries include non economic goals in their 

competition laws. Taking into account non economic goals, it is argued, would bring 

uncertainty and unpredictability that would prejudice the interest of multinational 

corporations.  While the UE may be economically powerful enough to resist an eventual 

pressure from the US to apply certain standards of competition law, this is not the case for 

developing countries which may be easily pressured to implement and enforce best 

practices.  

To sum up, we contend that convergence towards a certain kind of competition law would 

mean for developing countries to follow the type of competition law designed for them, 

following developed jurisdictions models and interests. Although a certain degree of 

convergence (in the protection of competition law as an institution at the international 

level) is in the interest of developing countries, the current trends towards a sole economic 

focus on competition law does not necessarily meet their interests.  

 

                                                 
38

 Wang, Mark, Gerber, Fox  
39
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40

 Background of the case and Gerber´s comments.   
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2. Developing countries and convergence: mere followers or influential 

actors?   

 
Are developing countries passive or active actors in the convergence process in 

competition law? In other words are their developmental preoccupations taken into 

account? Are they mere followers in the convergence process?  

Developing countries do not have leading positions in decision making circles on how a 

“common competition law” should look like. It is mainly the western competition officials 

who are setting the agenda on convergence. This fact can be justified by a number of 

reasons. Competition law is relatively new in developing countries which are still in search 

of “their” model of competition law. One has to bear in mind that developing countries are 

among the “new players” in the competition law. Although some developing countries 

actually had well before competition legislations, it was in the 1990´s that they started 

adopting competition laws in line with the market principles. Developing countries were 

totally excluded from the early discussions on an international framework on competition 

law. The debate was mainly dominated by the competition law giants; the EU and the US. 

Only when the issue was brought in the WTO, developing countries started to have their 

voice heard. Their opposition to the EU proposal is fresh in the memories. The US 

opposition to a multilateral framework might have given a strong visibility to developing 

countries´ opposition. It would have certainly been different if the EU and the US had 

agreed on the shape and principles of an international agreement on competition law in the 

framework of the WTO. They would, maybe, have agreed to such agreement. The situation 

is different nowadays. It‟s been only a couple of years since Cancún. However, developing 

countries have started to be aware of their role and the impact they could have on a 

potential framework on competition law. Developing countries have played a very 

marginal role in the past. At the current context however, no international framework on 

competition law is possible without their assent. In this vein, Professor Gerber point out 

that: “(…) it is difficult to imagine that these other states will willingly accept and actually 

implement a global competition law regime that does not represent their interest and in 

which they have no voice. These `other´ countries hold the key to the future development 

of competition law, and in order for a global competition law strategy to be effective, it 

will have to serve their ends as they understand them. If it does not, they will either not 

accept it or, if induced to accept it, they are not likely to give it support, in which case 

competition law would remain a “fantasy” in much of the world as it so often has been in 

the past”
41

.  

Developing countries appear to be mere followers in the convergence process. However, 

this can change if they are better organized and able to speak with one single voice
42

.  

   

 

 

 

 

 

                                                 
41
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42
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II. The progressive emergence of a new competition law language? 

antitrust as a development tool 
 

1. Questioning the EU competition law approach: Cancún and the failure of 

the European competition agenda     
 

The 1990´s have witnessed two important developments in competition law in the 

international arena. On the one hand developing countries have started to enact 

competition laws at a very fast speed. On the other hand, they rejected the European 

agenda for an international framework in the WTO
43

. Although the US opposition
44

 to the 

EU proposed agenda for an international competition law made  a success of the EU´s  

proposal unlikely, developing countries
45

, by refusing to negotiate on Singapore issues at 

Cancún gave a strong signal. They were no longer willing to merely follow the EU´s 

orientation on competition law. Having learned from their “experience” with the TRIPs 

agreement, developing countries were concerned that the proposed framework at the WTO 

would merely constitute an additional market access tool for European, US and Japanese 

enterprises
46

. As can be seen, development concerns, and an international competition 

framework that takes duly account of their development needs were the underlying 

justification of their opposition. At this stage however, developing countries, under the 

leadership of India, merely oppose the EU proposal on the ground of their development 

concerns without clearly formulating how an international framework on competition law 

would help them reach their development goals. Without taking a proactive stand, 

developing criticisms on the EU proposal put forward no alternatives that could take duly 

in account their development concerns. Their opposition from a competition policy stand 

point
47

, were merely defensive. What is important to notice for our analysis is that fact that 

developing countries´ opposition to the EU agenda is a strong signal that the EU 

competition law approach is not necessarily in line with their interests. Questioning the 

suitability of the EU agenda to their development concerns, although limited at the 

international level
48

, is a starting point of the progressive emergence of new approach of 

antitrust that do not merely follow the EU or the US models. The message was clear: 

antitrust principles they were willing to follow should be tailored to their developments 

needs. Although the enactment of competition laws in developing countries did not stop 

with the failure on a European agenda in Cancún, it does have an impact on how 

competition law is perceived and introduced there. The EU model didn‟t seem to be the 

best competition approach for them. The way competition legislations are drafted has 

started to change, influenced by the impetus of an emerging literature interfacing 

competition law and development
49

. The time had come for developing countries to enact 

competition laws not only for the sake of having one, but with the specific objective of 

fostering economic development.      

                                                 
43
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2. UNCTAD´s work and the emergence of a “development oriented 

competition law” scholarship 

 
Following the criticisms concerning the EU proposal and with the aim to address 

developing countries´ concerns, some authors have started to make proposals on 

international antitrust principles that address the development concerns of developing 

countries. The discussion pertaining to an international framework is paralleled by a 

growing scholarship focusing on the situation of developing countries with regard to 

competition law
50

. What seems to be agreed upon in the scholarship is the necessity to 

fully take into account the specificities of developing countries, not only in the 

international arena, but also when they draft their national competition laws. Those two 

aspects are not in fact stand alone issues since an international framework would certainly 

imply obligations on national competition policies. Two important aspects need to be 

highlighted in this development oriented debate of competition law. First the work of the 

UNCATD. Second the main trends and ideas developed in the scholarship on how 

competition law should incorporate development concerns.   

 

2.1. UNCTAD´s development oriented work on competition law  
  

UNCTAD´s work on competition law and policy mainly focus on the situation of 

developing countries. It conducts studies and research and provides technical assistance to 

developing countries. As pointed out, UNCATD “mandate focuses on the needs of 

developing countries and its agenda is driven largely by them”
51

. UNCTAD´s 

preoccupation of bettering developing countries economic situation and providing them a 

support on trade and development related domains is not new, even in competition law. 

Hence, the “Set of Principles and Rules on Competition” that was adapted in 1980 under 

the umbrella of UNCTAD constitute the first and important achievement toward the 

control of anticompetitive practices affecting developing countries and the recognition of 

the developmental dimension of competition law
52

. At this stage however, although the 

development dimension was recognized, there was still no clear guidance on how 

development concerns should be taken into account in developing countries´ competition 

legislations. The first idea was to control anticompetitive practices that affect developing 

countries.  

Over the years, UNCTAD´s work on competition law in developing countries, with the 

impetus of scholars sensible to developing countries situation; have started to be more 

competition policy oriented in the sense that the focus has shifted on how competition law 

could be tailored to the development needs of developing countries. UNCTAD´s different 

publications on the nexus between competition law and development clearly indicate the 

aim to foster economic development through competition law
53

. However, only stand alone 

issues pertaining to competition law and development are dealt with. No clear general 

approach on competition law should be applied in a consistent way; taking into account 
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development concerns is articulated yet. Let‟s turn now to the assessment of the 

scholarship on competition law and development. 

 

 

2.2. The emergence of a development oriented competition law scholarship  
 

Much has been written on the nexus between competition law and development. There 

seems to be an agreement among the authors that the socio-economic, political cultural and 

institutional context of developing countries should be taken into account when crafting 

and implementing their competition law and policies. “´No one size fits all` is an oft-

repeated mantra”
54

 and “context matters in designing and applying competition law and its 

supporting institutions for developing countries”
55

.  

The principle that “context informs design”
56

 in competition law seems to be accepted. But 

how to take duly account to the specific “context” of developing countries when designing 

their antitrust policies is a more challenging issue. This part of the study does not aim to 

summarize or compile all theories and approaches developed on how development 

concerns could be addressed by competition law. Instead, we will try instead to identify 

general features and leading orientations and ideas on how developing countries could 

incorporate development concerns in their competition legislations.  

 

Redistribution, inclusion and competition law: Cartels and monopolistic practices 

originating from inside or from transnational companies
57

, deficient institutional setting, 

systemic poverty, state involvement in the market and lack of economic opportunities for 

the majority of the population are amongst the competition related issues developing 

countries are dealing with. Looking at those general and shared features of developing 

countries markets and economic situation, Professor Eleanor Fox, in a very insightful 

article, argues that “antitrust for developing countries must be seen in a larger context. The 

canvas includes the dire economic conditions of developing countries and the treatment 

they receive from the world community”
58

. As pointed out, an antitrust orientation that 

only focuses on aggregate wealth or welfare goal would not necessarily be welcome or 

suitable for developing countries. Access to basic needs and participation to the economy 

is no longer a big concern in developed countries. However, developing countries are still 

dealing with those basic concerns. To be meaningful, competition law in developing 

countries cannot afford to disregard distributional and inclusion concerns. The control of 

economic power is one aim of competition law. Although, globalization and free markets 

increase wealth and make more business opportunities available to many, they also make 

the stronger economic actors more powerful and the small businesses weaker
59

. 

Disregarding distributional issues by only focusing on efficiency and aggregate wealth, or 

“enlarging the size of the pie”, would not suit the situation of developing countries. 

Professor Fox pointed out: “To the extent that „efficiency‟ as the goal of antitrust implies 
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disregard of distributional values, it may not be the centerpiece that developing countries 

would choose”
60

.  

The author does not however question the power of market economy to fight poverty and 

foster development. She made the argument that market-freeing measures that address 

anticompetitive practices and firms rivalry in the market place are of paramount 

importance in the development process. The potential of the market based economy to 

secure development is widely acknowledged. This argument is not new since it is deeply 

rooted in the dominant antitrust view. In addition to a strong reliance to the market, 

professor Fox argues that control of economic power and distribution of wealth are sine 

qua none goal and it should be taken into account in an antitrust for developing countries. 

In this vein, she contended that “(…) if policy is to be friendly to economic development, it 

must look poverty dire in the eye. This means not only harnessing markets forces to keeps 

prices competitive; it also means building a ladder of mobility from the lowest rung up to 

enable mobility, incentivize entrepreneurship, and stimulate innovation”
61

.  

It stems from Professor Fox´s argument that an antitrust policy which is not inclusive and 

which does not increase the business opportunities of the majority would not be suitable to 

developing countries. Market conditions in developing countries make inclusion and 

participation difficult. Hence, high market concentration, high entry barriers and strong 

State involvement in the economy limit business opportunities. What Professor Fox termed 

“the mobility imperative” could be for instance achieved by reducing state involvement 

and barriers to free market entry. The argument is sound. However, determining the nature 

and the extend to which State involvement could be tolerated and practically how to 

achieve inclusion are challenges to be overcome. This idea of inclusion and participation to 

the economy is not necessarily in line with a western conception of antitrust which only 

focuses on efficiency. The idea of inclusiveness reminds of the issue of fairness
62

 and the 

protection of SMEs and competition law. Hence, and often made argument is often made 

that developing countries´ infant industries should be protected from stiff competition by 

multinationals until they become strong enough to face competition from larger firms. This 

question is still much debated. It is worthy of note that Professor Fox does not argue for a 

discriminatory or “blind” protection of all businesses.  According to her “protecting 

mobility and opportunity on the merits need not and should not imply protecting inefficient 

competitors from competition and handicapping efficient firms”
63

. The idea of protecting 

mobility and ensuring participation can be analyzed as an expression of the protection of 

economic freedom in the context of developing countries
64

. Redistribution concerns and 

fairness as we know is one of the main features of South African competition policy
65

.  

Some developing countries competition authorities seem to follow this inclusiveness 

approach of competition law. This is the case of a fairly new initiative, the African 

Competition Forum (ACF)
66

 which is still in the process of being set up. The AFC would 

be built in a form of network similar to the ICN, focusing on experience sharing between 

African competition authorities and addressing African competition concerns. One of the 
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rationale and core objectives of the ACF is to “promote the adoption of competition 

principles in the implementation of national and regional economic policies of African 

countries, in order to alleviate poverty (emphasis added) and enhance inclusive economic 

growth (emphasis added), development (emphasis added) and consumer welfare by 

fostering competition in markets, and thereby increasing investment, productivity, 

innovation and entrepreneurship”
67

. Its stems from this statement that growth should be 

based on market oriented principles and include participation. This approach clearly shows 

a focus on the issues of development and inclusion in economic growth.  

To sum up, inclusion, participation and ensuring more business opportunities should 

constitute a foundation of a suitable antitrust for developing countries. This language 

diverges from a sole efficiency oriented approach of competition law.    

 

Optimal competition and development: What degree of competition is optimal for 

developing countries? Should developing countries protect the competition process as 

such, as an institution, without any intervention whatsoever from the State or should 

competition be kept to an optimal level and be combined with cooperation in order to 

achieve optimal economic performance? The question of the degree of competition that 

fosters economic performance still raises a great deal of controversy
68

. Proponents of a 

competition focus approach consider any intervention in the market as undermining 

economic performance. As pointed out by Singh, “economic orthodoxy posits a monotonic 

positive relationship between the two variables (competition and economic development) 

and suggest that the greater the intensity of competition the better economic 

performance”
69

. This position is however challenged, according to Singh, by modern 

economic analysis which “suggests that maximum competition is not necessarily the 

optimal degree of competition for promoting either economic welfare in the static sense, 

or, more importantly, in the dynamic sense, maximizing the long-term trend-rate of growth 

of productivity in the economy”
70

.  

In line with this approach, proponents of a development oriented approach of competition 

law argue that the protection of competition as such is not a suitable policy for developing 

countries. In other words, maximum competition would not be suitable for economic 

development. Singh, for instance argue that a competition law for developing countries 

should not promote competition as a good thing per se, rather it should be used as a tool to 

foster economic development. According to Singh, “a developing country cannot (…) 

afford to have maximum competition; rather it must operate with an optimal degree of 

competition or with an appropriate blend of competition and cooperation to achieve its 

long term goals of faster and sustained economic growth”
71

. The competition policy of 

Japan and Korea which combine competition and cooperation has been considered as more 

suitable for developing countries.   

A policy combining competition and cooperation, which could lead to a discriminatory 

application of a given competition law, would not be easy to implement in this 

international context where multinational firms seek a non discriminatory application of 
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competition law. This issue of was hotly debated in the perspective of an international 

framework on competition law. One reason for developing countries´ opposition to the 

EU´s proposal lies in their desire to discriminate in favor of domestic companies when 

applying their national competition laws. This possibility would have been incompatible 

with the national treatment principle of the WTO. A competition policy does not need to 

be discriminatory in order to take into account cooperation development concerns. 

Competition law is flexible enough in term of exceptions to include such goals
72

.  

Setting up an optimal degree of competition involves to some extent state intervention in 

promoting or limiting competition when and where necessary. This raises the question of 

industrial policy and competition law
73

. 

 

Industrial policy and competition law:  is industrial policy development friendly? (to 

be completed)  
 

3. Diverging goals? The “development oriented goals” in developing countries 

competition laws  
Goals of competition law inform the substantive rules, the enforcement orientation and 

institutional design. Pursuing efficiency and consumer welfare and protecting free 

competition constitute the most common goals of competition law in either developed or 

developing jurisdictions. Although the US and the EU competition policies had, at a time, 

integrated non economic goals such as fairness and protection of the SMEs
74

, the current 

streamline objectives of developed countries competition laws focus on only economic 

goals with efficiency as a guiding principle. Developing countries competition law also 

pursuit those “common competition law goals”. In addition however, pursuant their 

development objectives, they integrate additional goals which are often qualified as non 

economic. Those so called non economic goals often reflect specific preoccupations and 

issue of the hosting jurisdictions. In South Africa for instance, the notion of “public 

interest”
75

 is taken into consideration in merger cases. In addition, promoting employment, 

advancing social and economic welfare, ensuring to SMEs an equitable opportunity to 

participate in the economy and increasing the economic opportunities of historically 

disadvantaged persons are among guiding objectives of South Africa‟s competition law
76

. 

It has been said about South African competition that it “applies a limited measure of 
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affirmative action”
77

. Indonesian competition law‟s objectives are also concerned with 

equity issues
78

.   

 

In China the notions of “state security”, is a criteria that the MOFCOM could take into 

account when analyzing a merger case. Goals such as leveling the playing field for SMEs, 

promoting fairness and equality, promoting consumer choice, achieving market 

integration, facilitating privatization and market liberalization, promoting international 

competitiveness may pop up as a goal of a given competition law
79

. Access to basic needs 

is protected by competition in Mexico and Costa Rica
80

.  

This trend enlarges the scope of the objectives assigned to competition law. Integrating 

non economic goals into developing countries competition laws contrasts with the narrow 

focus of developed jurisdictions´ competition law on efficiency. Integrating non economic 

criterias in the competition analysis may create tension especially if international 

corporations are involved. 

These diverging and conflicting goals pose unique enforcement challenges to developing 

countries competition authorities. How to tip a balance between efficiency and non 

economic goals is the dilemma young competition authorities of developing countries have 

to face. In other words, how development concerns could integrate an efficient approach. 

Developing countries need to apply the concept of efficiency in a particular manner.  

    

4. Development oriented goals and efficiency: The need to achieve “efficient 

development”    
A development oriented language of competition law which involves inclusiveness, 

combines cooperation/competition, integrates fairness; protects the weak against the 

stronger seems, at first sight, not to compatible with an efficiency
81

 focused enforcement of 

competition law if efficiency is approached as aggregate social welfare. This conclusion 

based on a single the assumption that there is one conception of efficiency is misleading. 

Hence, the concept of efficiency may have a different meaning and applied in a different 

way in developing countries. Striking a balance between efficiency and non economic 

goals is the challenge developing countries competition authorities would have to face.  

Taking into account development goals would require a different approach in the 

application of the concept of efficiency. Economics of competition law that take into 

account development concerns would look different. The concept of efficiency would have 

to be applied differently. In this vein, development preoccupations or non economic goals 

could be taken into account by reinventing an approach to efficiency that combine a sound 

economic analysis built into a larger framework of development concerns. This could be 
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termed as an efficient development. An efficient development approach would suit the 

need of developing countries to achieve economic development built in an efficient 

framework. Developing countries seek efficient development, and efficient development is 

inclusive development. There is no one efficiency model. The concept of efficiency can be 

approached and applied differently depending on the context and the goals that a 

competition law wants to achieve. The developed world uses efficiency in a very 

particularized way. Efficiency preserves freedom of firms with power. Developing 

countries however seek an efficiency approach more inclusive. Efficiency would mean for 

them “efficient development”. This approach, as we will see later in this paper, would 

allow developing countries´ competition authorities to pursue efficiency, while taking into 

account development concerns and non-economic goals.    

Non-economic goals are not always irreconcilable with efficiency. Hence, certain 

enhanced economic opportunities, certain imperative of access to basic needs are 

reconcilable with developmental efficiency. It is only in the cases where efficiency does 

not correspond with non-economic goals that the competition authority might want to 

consider whether competition law is the best instrument of whether it would require 

undesirable tradeoffs between efficiency and access to basic needs. Competition law can 

fully supply this approach. As to the objective of protecting jobs, it should be pursued only 

to the extent that it does not frustrate attempts to build or induce modern businesses and 

jobs.    

 

5. An African competition forum (ACF) and its potential relationships with the 

ICN   
 

A recent initiative, very unique by its goals and the context in which it is created, deserves 

some reflections as to its potentials in taking into account the interests of some developing 

countries in the current international framework. The mechanisms to set up the ACF were 

discussed at the African Stakeholder Workshop (ASW) held in Nairobi, Kenya in March 

2010
82

. It was agreed during that meeting that the ACF would be run as a virtual network. 

This reminds of the ICN. Not less than 34 officials from the African competition 

authorities, the regional and international organizations, the consumers groups and the 

academia attended the workshop. A steering committee which has an interim mandate was 

tasked with the mission to draft the “organization and governance structure, funding, and 

membership of the ACF”. The Committee is also in charge of preparing “a draft business 

and strategic plan to direct the ACF over the next 3-5 years, and identify and propose 

projects and activities to be undertaken”.  

The initiative is very recent and is still in a design stage to be fully analyzed as to its 

potentials on helping African countries agenda on competition law. However, the future 

design of the ACF, its rationale and objectives provides some hint on how this “kind of 

African ICN” would work.  

The ACF which is “African driven” has the primary objective to help African countries 

“(…) identify and address obstacles to fair competition”
83

. What fair competition means 

requires clarification. As to its potential, the ACF “(…) would facilitate exchange of 

information, dissemination of knowledge and experience, building staff and institutional 
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capacities through provision of technical assistance, conducting various studies and 

related programs to promote the development and strengthening of competitive 

markets”
84

.  Foremost, the view was shared by the initiators of the ACF that the ACF, 

unlike other forums (reference was certainly made to the ICN without mentioning it), 

would give priority to “addressing issues impacting on poverty and economic development 

in African countries as against focusing on competition law and policy per se”
85

.  

As to its relationships with existing forums, the ACF aims at enhancing participation of 

member countries in various international forums “to represent and put forward „African‟ 

points of view”
86

. A program coordinator is to be hired and different working groups are to 

be created.  

Is the ACF a reaction to the ICN´s orientation on competition law? Are African 

competition authorities only concerned with the objective of strengthening their 

competition policies and sharing experiences? A sound answer to those questions would be 

too early. However the mere fact of setting up such a forum in a time where there seems to 

be an “agreements” around ICN´s work on bringing worldwide competition authorities 

together is full with symbol and significance.  

If African competition authorities felt the need to set up an ACF, it means that their 

developmental concerns and their vision of a fair competition were not fully taken into 

account within the ICN. This is evidenced by the objective of the ACF to put forward and 

support an African competition agenda in international organizations.  

Could the creation of the ACF be considered a split of the ICN? The answer to this 

question would very much depend on the success of the initiative in the future. If the 

organization grows strong and influential by creating an African competition law agenda 

that takes into account their development needs, it would certainly undermine the 

“authority” and leadership of the ICN. However, the ACF would have to overcome a 

number of challenges to be successful. The network would need strong leadership. The 

presence of members of relatively advanced competition authorities in Africa, South 

Africa, Zambia, and Egypt in the steering committee is certainly a positive factor for the 

success of the initiative. After its establishment, the network would have to overcome the 

challenges of bringing all African competition authorities, academics and stakeholders 

together. This would require funding that the network would need to get.  

Would the ACF work parallel to the ICN or would it constitute a means to strengthen 

African countries negotiation bargaining power in the international framework? The 

network could and should undertake those different functions. It can certainly help African 

countries foster their position within the ICN and others international negotiations 

frameworks.      
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III. Apparent diverging language or paradigm shift in the theory and 

practice of antitrust in developing countries?   

  
Could the recent evolution related to competition law in developing countries lead to a 

conclusion of a dual and diverging language between the developed jurisdictions´ 

competition policies and developing countries competition policies? This question may be 

answered differently, depending on the credits and weight given to the different above 

analyzed factors related to competition law in developing countries. The answer would 

also be bias, certainly. Proponents of a development paradigm of competition law would 

argue for a development language of competition law which is different from the economic 

language of developed jurisdictions competition laws. The facts are however constant. 

Development oriented competition law which suit the needs of developing countries would 

certainly be different from a western model. The visions of antitrust are different. Different 

visions produces tension if one model is pushed and a different and opposing model get off 

the ground. This is what is happening currently.  

The difference would be less in the substance of the law than on how the law is applied. 

Whereas developed jurisdictions enforcement paradigms seems to be well established, this 

cannot be said about an enforcement of a development oriented antitrust law for 

developing countries. The law is still in its conceptual stage. And the enforcement 

mechanisms are not sophisticated in developing countries. The lack of resources of 

developing countries competition authorities and their deficient institutional setting have a 

negative impact on the enforcement of competition law
87

.  

The image of competition law in developing countries is still very murky. Developing 

countries are still in search of direction in competition law. Lack of consensus on how 

competition law should be designed is the point of convergence. There is no intellectual 

framework on how competition law in developing countries should be applied. The 

economic paradigm is still relevant. But how to associate efficiency with inclusion and 

fairness is not defined yet. At this stage we are still at the staring point which is 

questioning the adaptability to western principles to developing countries´ economic 

situation..  

What is clear at this stage is that the perception of antitrust in its potential role is different 

in developing countries. Antitrust is not only considered an efficiency based discipline 

which does not take into account present needs and aspirations. Developing countries 

expect from antitrust enforcement to solve their development issues. This view might be 

reflected in the way those competition laws are applied. Developing countries competition 

authorities could not afford to only take into account efficiency considerations when 

dealing with a competition case
88

. The development dimension must be present. This is 

expressed through saving employment, reducing the price of basic needs, giving more 

business opportunities to peoples, reducing poverty. Those objectives would not 

necessarily fit with efficiency per se focused enforcement. However it is conceivable to 

build a framework where efficiency takes into account development concerns. An efficient 

development could help achieve this objective.   

                                                 
87

 On this aspect, see, Michal Gal, The Ecology of Antitrust: Preconditions for Competition Law enforcement 

in Developing Countries, in, UNCTAD, Competition, Competitiveness and Development: Lessons from 

Developing Countries, p. 21 et suiv., available at: http://www.unctad.org/en/docs/ditcclp20041_en.pdf.  
88

 David Lewis  

http://www.unctad.org/en/docs/ditcclp20041_en.pdf


 21 

The case law in developing countries does not give a comprehensive analytical framework 

on how development objectives could be balanced with an economic analysis. What is 

however clear at this stage is that the integrating development oriented goals in dealing 

with competition case would make antitrust enforcement in developing countries different 

although the substantive law may look the same as western substantive competition rules.   

  

 

IV. Diverging language and the impact on  a potential framework on 

international antitrust  

 
Given the alternatives routes that are currently explored with bilateral cooperation 

agreements and soft law (with convergence in the ICN), the likelihood of having a binding 

international framework on competition law in the near future is uncertain. The strong 

preference of the US for a soft law mechanism and its reluctance to enter into any kind of 

binding agreement which would undermine its freedom to apply and export its competition 

law according to its standards diminishes the likelihood of an international agreement. On 

the top, at an international scale, there is a stand still situation. On the periphery however, 

internationalization of antitrust is taking place essentially through closeness of national 

competition laws.  

Is the current stand still situation, at the top, in the interest of developing countries? If we 

consider the fact that a binding agreement would put strong obligations on the shoulders of 

developed countries to protect international competition by binding export cartels and 

sharing discovery information with developing countries competition authorities for 

instance, it would be beneficial for developing countries to have a binding international 

agreement. The parallel initiatives to internationalize antitrust put obligation only on 

developing countries.  Although some EPAs encompasses obligations for the EU, these 

would be difficult to enforce.  

An international agreement is a multifaceted issue. If the application of the principle of non 

discrimination combined associated a requirement for developing countries to adopt 

binding competition law rules as proposed by the US at the WTO, an international 

competition law would only constitute another market access tool. Are developing 

countries better off with the current situation and the trend of introducing binding 

competition law principles through different channels? It is not sure that developing 

countries are better off. A couple of reasons would justify such an answer. Developing 

countries do not have any bargaining position when negotiating bilateral agreements 

embodying competition rules. The underline strategy of the bilateral agreements consists 

of harmonizing developing countries competition law in line with the EU model.  

Given the wishful idea of an international framework on competition law, developing 

countries would better strengthen their negotiation position in the current international 

arena. This should first be done within the ICN, the EPAs and their regional competition 

policies.   
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V. Suggestions for strategies for developing countries  

 
1. Regional integration: a “competition law voice for developing countries?” 

 

The positive effects that regionalization of competition policies may have to developing 

countries in term of bargaining power in the international context is still to be proven. 

Theoretically regional competition policies hold a lot of potential for developing countries 

which justifies the interest it has attracted recently
89

. The argument is often made is that 

regional competition policy would help developing countries fight international cartels and 

cross border anticompetitive practices taking place in a common market. It would help to 

better monitor the market if the resources were pulled together at the regional level instead 

of creating weak national competition authorities
90

. Indeed these arguments hold true in 

theory. In practice, however, regional competition experiences in developing countries are 

not always successful. This is for diverse reasons
91

.  

Common markets are large and attractive to multinational corporations. A sound regional 

competition law with a strong regional competition authority would certainly give more 

bargaining power to developing countries competition authorities in the international 

context. Moreover, a developing countries competition network could be more feasible 

starting with regional competition authorities. Given the fact that developing countries´ 

regional competition authorities do not necessarily have the resources and competence 

needed, this process should start by strengthening first regional competition authorities.    

 

2. Following the current network or creating a network for developing countries?  

 

It has been suggested that developing countries create their own network on competition 

law that addresses their own issues. This would take the form of a developing countries´ 

ICN. If such a network is strong with many members, and influential leadership it would 

be able to constitute another competition law voice beside the ICN. This is certainly the 

wish of the African competition network which is in the process of being set up. The idea 

of a network for developing countries is very appealing indeed. However its success would 

pretty much depend on the interest and the involvement of the members. As to the African 

competition network, it suffers from a congenital flaw on being continental, limited to 

Africa. Competition law, apart from South Africa of course, is still at a nascent stage of 

many African countries despite the wave of competition law in the recent years. A network 

following the path of the ICN, limited only to African members, is unlikely to compete 

with the ICN, although it could break the unilateralism of the ICN. To be successful, such 

a network should include all developing countries´ competition authorities.   

The limited resources of developing countries constitute a potential limit for such an 

enterprise. Would developing countries have the necessary resources to undertake a similar 

work done within the ICN? Besides financial resources, the competences on identifying 

relevant issues and dealing with them in deep fashion could also become an issue.  
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“Networking is the new world order”
92

. Developing country need to network too. Since the 

existing competition networks are dominated by developed jurisdictions, “a world-wide 

developing-country on competition law would be useful”
93

. Would it be easy to set up a 

network for developing countries?  

Creating a separate network would not be the best option for developing countries at this 

stage, unless all developing countries adhere to the initiative. Bringing all developing 

countries together around a network that is devoted to their interests is not easy. 

Developing countries themselves do not share the same competition characteristics and 

interests. They are diverse
94

.  As evidence by the ICN, a developing countries network on 

competition law would require leadership and resources. A commitment of advanced 

competition authorities of developing countries, such as South Africa, would be very 

helpful. David Lewis has been a strong voice within the ICN. Developing countries need 

such an influential voice to have their saying.  

If there is a battle to fight, it should be within the ICN first. In the long run, when they are 

influential enough, they could part out, without the risk of being isolated, if their interests 

are not taken into account enough.  

A couple of actions could help developing countries to have their voices heard. Since 

national and regional competition authorities do not have the necessary competences, they 

should be assisted by NGA sensible to their interests. The agenda of the ICN should also 

not only be set by the developed jurisdictions.  

 

Conclusion  

 
With convergence in competition law, we seem to be heading to a single antitrust 

language; a language of efficiency. The competition law language of developing countries 

that is emerging establishes a duality in modern antitrust language. Antitrust for 

developing countries mean an efficient development which is inclusive. In the future, the 

picture may be more complex and the reference points in antitrust multiple. Hence, the 

BRICs (Brazil, Russia India and China) may establish an antitrust policy different and 

specific to their own preoccupations, and some Asian countries might choose more 

industrial policy. This would go beyond a dual language, but a multifaceted language on 

antitrust. This is likely to happen. China for instance is slowly developing enforcing it 

Antimonopoly Law. The years to come would shed some light on the real Chinese 

perception and application of competition law. A new language might emerge.  

Competition law is part of the developing countries legal landscapes. Enacting and 

enforcing competition law would develop in the future.  What would be important is less 

how the law is drafted than how competition authorities enforce the law. As observed by 

Professor Gerber, “in the future, the issue of whether a country has „some kind of 

competition law‟ on its book will be far less important than the question „what kind of 

competition law does it have and how it is implemented”
95

.  
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