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Abstract:  
 
Section 4(5) of the Competition Act introduces the concept of the "single economic 
entity" in the context of restrictive horizontal practices by providing that firms which 
fall within that rubric in turn cannot be found to have colluded with one another.   
 
The proposition that a firm cannot collude with its own flesh and blood is logical 
enough, but a clear, consistent and justiciable application of the doctrine has on most 
occasions eluded the authorities.  The proceedings against Loungefoam and others 
have for some time been threatening to flush out a ruling on the issue insofar as 
section 4 is concerned, but it remains mired in procedural purgatory.   
 
The Tribunal's obiter remarks in the Life Healthcare Group (Pty) Ltd / Joint Medical 
Holdings Limited merger represent the low-water mark of thinking in this regard, and 
have dire implications for merger control.  In contrast, the Commission's approach in 
the recent decision involving SAB appears to reflect a more nuanced view of the 
matter, albeit through the lens of "characterisation".  Other cases have mentioned the 
doctrine, but none have grasped the nettle.   
 
The paper will traverse the extent to which the South African authorities have engaged 
with the notion of a single economic entity, in the specific context of collusion and also 
in other contexts such as minimum resale price maintenance, abuse of dominance 
and merger control.   
 
The apparent reticence of our authorities to pin down the issue can be contrasted with 
the position in other jurisdictions, and the U.S in particular, where a decent body of 
precedent has developed that our authority can draw on.   
 
The paper will argue that for the sake of certainty, there ought by now to be room in 
the South African enforcement paradigm for a more clearly defined approach to single 
economic entity arguments in various enforcement contexts, as well as merger 
control. 
 

 
Introduction: The Single Economic Entity Doctrine in South Africa  
 
Like most jurisdictions, the South African Competition Act outlaws cartel conduct2 on 
a per se basis.  Unlike agreements between competitors that otherwise substantially 
prevent or lessen competition and which can be justified with reference to efficiency 
gains3 cartel conduct brooks no argument as to the extent of the harm to competition 

                                                
1 Chris is a director in the Competition Department of Cliffe Dekker Hofmeyr Inc.  The views 
expressed herein are his own and do not necessarily reflect the Firm's views on all matters 
raised here.  They also do not amount to legal advice.   
2 That is: price fixing, market division and collusive tendering as contemplated in section 
4(1)(b) of the Competition Act.  
3 As contemplated in section 4(1)(a) of the Competition Act.  
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(that is presumed) or whether it can be justified through efficiencies (it cannot).  
However, section 4(5) of the Competition Act provides an important exception to the 
per se prohibition contained in section 4(1)(b).4  It reads as follows:  

(5) The provisions of subsection (1) do not apply to an agreement between, or 
concerted practice engaged in by –  

(a) a company, its wholly owned subsidiary as contemplated in 
section 1(5) of the Companies Act, 1973, a wholly owned subsidiary 
of that subsidiary, or any combination of them; or 

(b) the constituent firms within a single economic entity similar in 
structure to those referred to in paragraph (a).  

 
Section 4(5) is clearly intended to provide a measure of certainty based on which 
potential complaints of horizontal restrictive practice might be "screened out" ab initio.  
However, while section 4(5)(a) is clear enough - a firm and its wholly owned subsidiary 
will always escape the provisions of section 4(1)(b) – section 4(5)(b) is cause for 
considerable speculation as to what, if any, lesser form of agglomeration might be 
covered by the exemption.  
 
The question of whether a company and its shareholder with less than a majority 
shareholding (or two or more firms linked in a different way) form a single economic 
entity, like most competition law questions, should be determined with reference to 
the specific facts at hand. 
 
A factual approach is clearly suggested as appropriate by Lawrence Reyburn.5  
Reyburn, also a previous panel member of the Tribunal, writes inter alia that that 

"section 4(5) should be read to apply to single economic entities that are like 
the economic entity that exists where a company has wholly owned 
subsidiaries.  But that that does not mean that a single economic entity 
cannot exist where the shareholding of the controller does not even come 
close to 100%.  Even collective control by a subset of companies would be 
able to trigger the application of this subsection."   

Reyburn goes on to write that  

"[t]he actual integration of business activities, management, the autonomy of 
the subsidiary and the flow of funds ought to be important factors in 
determining whether the contracting parties comprise a part of a single 
economic entity.  Whilst the size of the shareholding of the parent in the 
subsidiary company is a factor to be evaluated, it should not be the 
conclusive factor."   

 
In Europe, the single economic entity has long recognized the doctrine.  In the 
Dyestuffs case6 the European Court of Justice ("ECJ") applied the concept to state 
that – 

                                                
4 Although it applies equally to section 4(1)(a) 
5 In Competition Law of South Africa, op cit fn Error! Bookmark not defined. 
6 ICI v Commission of the European Communities (48/69) [1972] ECR 619 



Draft August 2014 

"In the circumstances the formal separation between these companies, 
resulting from their separate legal personality, cannot outweigh the unity of 
their conduct on the market for the purposes of applying the rules on 
competition."   

 
In this regard, Jones and Sufrin7 write that –  

"the relevant question is not therefore whether two given companies are 
separate legal persons but, rather, whether they behave together as a single 
unit on the market." 

 
It is perhaps interesting to note that European authorities have extended the doctrine 
to hold that –  

"under certain factual circumstances, natural persons connected by familial 
and commercial ties may constitute a group of common interests that acts as 
single decision making centre, so that formally distinct firms controlled by 
these persons can be considered to have constituted an economic unity for 
the purposes of competition law."8  

 
Jones and Sufrin9 further write that –  

"[a] difficulty is to determine the boundaries of the doctrine.  The Cases 
indicate that whether or not the entities constitute an economic unit or 
whether one has sufficient freedom of action to be considered a separate 
entity is a question of degree and will depend on a number of factors, for 
example, whether the parent has control of the board of directors, the amount 
of profit taken by the parent, and whether subsidiary complies with the 
directions given by the parent on matters such as marketing and investment.  
It appears to boil down to the question of control.  Where a parent has a 
majority shareholding... there is a presumption that the subsidiary is not 
independent and that the parent exercises decisive influence over it.  In 
contrast, where a subsidiary is not wholly owned, it seems that the parent 
company must be able to influence the subsidiary's policy."   

 
In Gosme10 the European Commission found that an agreement between a parent 
and its 50% owned joint venture company fell within the scope of Article 81(1) (ie, 
amounted to collusion between the parent and joint venture company).  However, this 
finding was based on evidence that the joint venture company was able to operate to 
a large extent autonomously of its parent.  It might be inferred that if the corollary were 
true (ie that the joint venture was incapable of acting autonomously of the parent) then 
the single economic entity doctrine should apply.  
 
This is echoed by Richard Whish11 who writes – 

                                                
7 EC Competition Law (2008) p 141 
8 See Himli Bolatoglu: The Concept of Economic Unity in Merger Cases: Lifting the Corporate 
Veil [2009] ECLR 362  
9 Op cit fn 7 
1010 Gosme/Martell –DMP [1991] OJ L185/23 
11 Competition Law (6th ed, 2009) 92-3 
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"The crucial question, therefore, is whether parties to an agreement are 
independent in their decision-making or whether one has sufficient control 
over the affairs of the other that the latter does not enjoy 'real autonomy' in 
determining its course of action on the market.  For these purposes it is 
necessary to examine various factors such as the shareholding that a parent 
has in its subsidiary, the composition of the board of directors, the extent to 
which the parent influences the policy of or issues instructions to the 
subsidiary and similar matters."  However, it should be noted that Whish does 
go on to state that "What is not clear is whether a minority shareholder might 
be held to have sufficient control to negate autonomy on the part of the 
subsidiary... The case law has yet to explain whether the notion of control 
[by a minority shareholder] should be applied to the "single economic entity" 
doctrine..."     

 
The ECJ in the Akzo Nobel case12 indicated that relevant factors to be taken into 
account in determining whether two companies in fact constitute a single economic 
entity include economic, organisational and legal links between the parent company 
and subsidiary. 
 
In South Africa, the doctrine of a single economic entity, although popping up from 
time to time, has perhaps not gained the traction that it has in Europe.  A number of 
cases have referred to the concept only for so long as it takes to dismiss it as being 
inapplicable to the case at hand.13  This, and its rather inscrutable nature elsewhere, 
has led many practitioners treat the notion as altogether vestigial.  An exception is 
Competition Commission v Loungefoam and others14 where, in response to a charge 
of collusive price fixing and market division, the 1st, 2nd and 6th respondents had sought 
to plead that they are all subject to control by the 4th respondent and that they 
accordingly form part of a single, economic entity.15  The matter became bogged down 
in procedural technicalities in 2009 and the merits of the single economic entity 
defence in this context have yet to be considered.   
 
Nevertheless, the game is afoot, and this paper is intended to show that the single 
economic entity doctrine may have a vibrant future in developing South African 
competition law.   
 

                                                
12 Case C-97/08, in which the ECJ dismissed Akzo Nobel's appeal of a 2007 judgement of the 
Court of First Instance. 
13 See Bulmer SA (Pty) Ltd v Distillers Corporation (SA) Ltd [2001-2002] CPLR 448 (CT); 
Patensie Sitrus Beherend Beperk v Competition Commission and others [2003] 2 CPLR 247 
(CAC);  
14 Case No: 103/CR/Sep08 
15 The Commission in its counter application have covered this base by alleging that even if 
certain respondents are found to form part of a single entity, that entity nevertheless colluded 
with other entities outside of the single firm, and moreover that a finding of a single economic 
entity renders would render the parent companies equally liable under competition law.  It will 
be interesting to see how the Commission's gambit to use single economic entity as a 
prosecutorial tool will play out, if the matter ever revives.     
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The Single Firm Doctrine in US Law16 
 
The Competition Act expressly provides that it may be interpreted by considering 
appropriate foreign and international law. 17  It is therefore instructive to consider the 
origin and development of the single economic entity in other jurisdictions, particularly 
the USA. 
 
As with many competition law concepts, the United States can take credit for 
introducing them, but also for making them inscrutable to those not familiar with how 
jurisprudential system operating there develops the law through persuasive 
precedent, insofar as "the act of deciding a case becomes a limited form of lawmaking 
in itself".18  
 
Section 1 of the 1890 Sherman Antitrust Act prohibits "every contract, combination in 
the form of a trust or otherwise, or, conspiracy, in restraint of trade".  This suggests 
bilateral action between more than one firm.19   
 
However, section 2 in turn prohibits individual firms from engaging in monopolisation.  
This dichotomy led the Supreme Court in Copperweld Corporation v Independent 
Tube Corporation20 to opine, syllogistically, that:  

"it is not enough that a single firm appears to "restrain trade" unreasonably… 
Congress authorised Sherman Act scrutiny of single firms only when they 
pose a danger for monopolization".    

 
The single entity doctrine was thus borne out of a need to root a "restraint of trade" 
violation in a "contract, combination… or, conspiracy" in the existence of more than 
one distinct, entity.    
 
The watershed moment for US antitrust law came with the Copperweld21 where the 
Supreme Court held that, just as two officers within the or employees of the same 
company cannot stand accused of conspiring to violate competition law –  

 "…for similar reasons, the coordinated activity of a parent and its wholly-
owned subsidiary must be viewed as part of a single enterprise for purposes 
of s1 of the Sherman Act.  A parent and its wholly owned subsidiary have a 

                                                
16 For a helpful trawl through the development of the law in the USA, see Williamson 
"Organization, Control, and the Single Entity Defense in Antitrust" Journal of Competition Law 
and Economics 2009 5(4) 731 and also Van Cleyenbreugel "Single Entuty Tests in U.S. 
antitrust and E.U. Competition Law available at http://ssrn.com/abstract=1889232  
17 Section 1(3) 
18 http://en.wikipedia.org/wiki/Law_of_the_United_States "It is now sometimes possible, over 
time, for a line of precedents to drift from the express language of any underlying statutory or 
constitutional texts until the courts' decisions establish doctrines that were not considered by 
the texts' drafters." 
19 As an aside, it is perhaps ironic in the context of the notion of a single firm defence to 
allegations of "restraints of trade" that the Sherman Act, and indeed the very term "anti-trust" 
was originally ranged against a situation where a single conglomerate firm controlled (too) 
much of the economy through various subsidiaries and affiliated companies.  In the 1950's, 
the US Supreme Court pursued a notion that was in fact the opposite of the single economic 
entity defence – referred to as the "intracorporate conspiracy doctrine".  See Williamson op cit  
20 467 U.S. 752 (1984) 
21 Fn 20 supra 

http://ssrn.com/abstract=1889232
http://en.wikipedia.org/wiki/Law_of_the_United_States
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complete unity of interest.  Their objectives are common, not disparate; their 
general corporate actions are guided or determined not by two separate 
corporate consciousnesses, but one.  They are not unlike a multiple team of 
horses drawing a vehicle under the control of a single driver... If parent and 
a wholly-owned subsidiary do agree a course of action, there is no sudden 
joining of economic resources that had previously served different 
interests..." 

 
Unlike in South Africa, where the express wording and architecture of the statute 
distinguishes between per se and rule of reason, in US anti-trust law the default 
analytical framework for infringements is a rule of reason analysis.  When there is talk 
of "per se" violations, it seems this is really a reference to the far end of the spectrum 
of a rule of reason – ie, one can see by looking at it that it ought to be prohibited and 
there is no need to waste time on further analysis.  In this way, certain infringements 
(such as naked cartels) have become effectively per se prohibited.  Furthermore, for 
conduct that appears to be anticompetitive and which would otherwise be per se 
outlawed, the American courts apply a so-called "quick peek" or "truncated rule of 
reason" test which waters down any per se presumption against cartel behaviour.  The 
"quick peak" test is essentially a compromise between per se prohibitions and full-
blown rule of reason analyses:  conduct is initially categorised as "bad" but a quick 
look reveals that it is "not so bad".  By way of illustration, the spectrum on which any 
alleged infringement might fall can be depicted as follows:  
 

 
 
In keeping with the U.S. analytical framework, the court in Copperweld applied a rule 
of reason to come to the conclusion that there can be no question of a conspiracy 
between a company and its wholly-owned subsidiary. The result is effectively a per 
se presumption in favour of a company and its wholly owned subsidiary.   
 
Simple enough.  But naturally, the approach in Copperweld led to numerous 
opportunities to consider whether some lesser form of agglomeration might similarly 
escape scrutiny – something the court specifically left open.  The debate is where on 
the spectrum such alternative arrangements should fall for the purposes of analysis.   
 
From a policy perspective, a per se "safe harbour" allows potential plaintiffs (including 
the competition authorities) to immediately screen out of contention any alleged 
collusion by a single economic entity.  That avoids protracted litigation on 
technicalities.  On the other hand, if the exemption is too broad, it could allow cartels 
to flourish under the cloak of a single economic entity. 
 
The "wholly owned subsidiary" concept applied in Copperweld has since been applied 
and expanded by numerous lower courts in the U.S. to include less than wholly-owned 
subsidiaries.  In addition, the US DOJ in 1988 published Antitrust Enforcement 
Guidelines for International Operations, which inter alia addressed the single 
economic entity doctrine in the context of ownership of less than the majority of the 
stock of the subsidiary company, and provided that –  

per se exemption
truncated rule of reason 

"quick peek"
full rule of reason per se prohibition
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"if a parent company controlled a significant, but less than majority, share of 
the voting stock of a subsidiary, the Department would make a factual 
enquiry to determine whether the parent corporation actually had effective 
working control of the subsidiary."   

 
Although these guidelines have been repealed, they indicate that the U.S. approach 
is to conduct a factual analysis aimed at determining to what extent the constituent 
firms evidence a complete unity of interest (as opposed to a sudden joining of 
economic resources for the purpose of reducing competition) such that they might be 
considered part of a single economic entity. 
 
For a long time, the courts appeared to have settled on a model whereby parent 
companies and their wholly-owned subsidiaries are excluded from scrutiny on a per 
se basis, but any other form of affiliation was analysed according to the rule of reason.  
However, what has so far eluded scholars and judges alike is to settle on the criteria 
to be taken into account in conducting the analysis.22   
 
The U.S. Supreme Court's 2010 decision in American Needle, Inc v National Football 
League23 was anticipated to clarify a framework to assess single economic entity 
claims.  However, the decision served to rather increase the scope for debate.  The 
case centred on a decision by the US National Football League (NFL) to grant an 
exclusive license to Reebok for the manufacture of hats and caps incorporating teams' 
logos.  American Needle sued in 2004, alleging that the decision amounted to a 
conspiracy in restraint of trade, in contravention of section 1 of the Sherman Act 
(market division, in South African parlance).   
 
The NFL alleged that its teams formed a single economic entity and were therefore 
unable to conspire.24 The lower courts agreed, finding that as the NFL teams 
collectively produce the league, the teams also function as a single source of 
economic power when it comes to licencing intellectual property belonging to the 
"league".  
 
The Supreme Court overruled that decision, largely on the basis of a detailed rule of 
reason analysis that found that while for some conduct, the NFL might be seen as a 
single entity (such as negotiating television rights) in other contexts, the teams were 
at large to act independently without compromising the league.  In other words, even 
if the NFL was in many respects a single firm, this did not provide blanket immunity 
as –  
 

"…when the parties to the agreement act on interests separate from those of 
the firm itself… the intra-firm arrangements may simply be a formalistic shell 
for ongoing converted action."25 

 
It has been suggested that the decision in American Needle represents a swing away 
from a Copperweld-based per se exemption as a point of departure,26 and rather 

                                                
22 Writers such as Williamson refer to this as "operationalizing" the single economic entity 
defense.  
23 (2010) 130 S. Ct. 2206 
24 Courts in the U.S. had previously granted exemption status to the National Baseball League. 
25 American Needle 2216 
26 See Van Cleynenbreugel at 18 



Draft August 2014 

advocates for a nuanced rule of reason approach in all instances.  In this writer's view, 
the distinction is probably academic, as it appears that wholly owned subsidiaries will 
still escape scrutiny based on a truncated rule of reason – that is, a (very) quick peek 
to confirm that the subsidiary is wholly owned.  For other forms of affiliation, a rule of 
reason will still apply, either in truncated (for example, in the case of arrangements 
where one firm clearly controls the other entity in all material respects and competition 
is not lessened by the conduct itself) or full-blown form (where the subject of the 
agreement appears to restrict competition in itself).  The "analytical spectrum" 
depicted above appears still to apply.   
 
Ultimately, the precise scope of the doctrine in the U.S. remains undefined, and while 
academics have applied much time and rigour in seeking to develop a framework, it 
seems that each case will fall to be determined on its own facts.   
 
Meanwhile, back in South Africa… 
 
That is all very well for a jurisdiction such as the U.S. where a rule of reason approach 
is par for the course and well accepted when dealing with possible cartel 
infringements – ultimately a quick peek or full-blown rule of reason can be brought to 
bear at any point so that raising a single economic entity defence fits neatly within the 
analytical paradigm – it will either end the debate if accepted, or further evidence will 
be heard.  
 
The situation in South Africa is not as simple.  On the face of it, section 4(5) appears 
to mirror very closely the default position in the U.S. circa 1999 (when the South 
African Act came into force) – that is, an automatic exemption for a company and a 
wholly owned subsidiary, with a residual possibility of exemption for a "single 
economic entity" in circumstances that are not defined and would need to be 
analysed.     
 
The concern with importing the U.S paradigm into the local Act is that something 
important is lost in translation:  unlike the in the U.S., the South African Competition 
Act purportedly excludes the rule of reason analysis from being applied to cartel 
conduct.   Under the Sherman Act, the rule of reason paradigm allows even prima 
facie cartels to be subjected to a quick peek and if necessary, a full analysis to 
determine whether the arrangement hurts competition.  If not, it may qualify for single 
economic entity treatment (ending the debate on a truncated rule of reason) and if so, 
it can still be subjected to a full-blown analysis to determine whether the agreement 
is a naked restraint of trade.  In South Africa, an agreement between competitors that 
fails to meet the single economic entity test (whatever that may be) should fall to be 
prosecuted as per se prohibited conduct.      
 
The result is that so much more turns on the single economic entity conclusion in 
South Africa – which is perhaps why the Tribunal here has been reluctant to fully 
engage with the concept and where it has done so, has been conservative.  
 
This leaves parties that are not in a parent/wholly-owned subsidiary relationship, but 
who nevertheless find themselves affiliated in some material way, in a quandary.  If 
they are unable to find safe harbour, they will find themselves on the end of a cartel 
complaint.  The problem is made more acute as the U.S. experience tells us that 
absolute certainty on the single economic entity side is not likely in our lifetime.   
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A possible solution is to borrow more heavily from the U.S and extrapolate the single 
economic entity paradigm into a framework that more closely equates to the U.S 
philosophy on rule of reason.  One might propose this in one of two ways:  a more 
explicit "characterisation" approach to cartels with elements of a single economic 
entity; and more judicious use of the merger control regime where the context allows.   
 
Recent decisions of the Tribunal arguably reflect a predilection for the former, with the 
latter, simpler option curiously being eschewed.   
  
Single Economic Entity and Characterisation 
 
In the U.S. a rule of reason prevails in terms of which an alleged cartel can be 
subjected to a "quick peek" to see if it might not amount to a single economic entity.  
If the "quick peek" is inconclusive, a further analysis can take place to interrogate a 
variety of potentially relevant elements such as control rights (both positive and 
negative), the extent of diverse entrepreneurial interests, the extent to which the 
parties are actual or potential competitors and the context of the agreement (does it 
go to limiting competition that would otherwise apply?) and how that relates to the 
parties' relationship outside of the agreement.  In short, there always remains the 
possibility of "characterising" the arrangement to see if it should be prohibited under 
section 1 of the Sherman Act.   
 
In South Africa, the characterisation test is slowly gaining ground, and in the context 
of a single economic entity question, two cases spring to mind: American National 
Soda Ash Corporation and another v Competition Commission of South Africa and 
others27 and Competition Commission v South African Breweries and others28  
 
ANSAC was formed by five American-based producers of soda ash for the purpose 
of jointly selling soda-ash into foreign markets. Since the price of soda ash produced 
by the individual members was determined through the joint venture, an infringement 
of section 4(1)(b)(i) was the technical result, and was seized upon by a local 
competitor, Botash, in notifying a complaint.  
 
Despite evidence that ANSAC was a cost-saving, efficiency-producing joint venture, 
whose savings allowed it to market North American soda ash more cheaply than local 
competitors in South Africa, ANSAC was precluded from leading such evidence on 
the basis that evidence concerning any pro-competitive gain is inadmissible in terms 
of the per se language of section 4(1)(b).  This finding went on appeal from the 
Competition Appeal Court to the Supreme Court of Appeal.  
 
While the SCA confirmed that the per se nature of the prohibition precluded evidence 
aimed at justifying the conduct described in section 4(1)(b), it indicated that it was 
nevertheless appropriate to allow evidence aimed at "characterising" the conduct 
complained of to determine whether it coincides with that contemplated in the 
prohibition.  In that respect, the SCA expressly invoked U.S case law:  
 

As the majority of the United States Supreme Court pointed out in Broadcast 
Music, Inc v Columbia Broadcasting System, Inc 441 US 1 (1978) at 9:  

                                                
27 [2005] 1 CPLR 1 (SCA) 
28 CT 134/CR/Dec07 
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“Literalness [when interpreting the phrase ‘price-fixing’] is overly 
simplistic and often overbroad. When two partners set the price of 
their goods or services they are literally ‘price fixing,’ but they are 
not per se in violation of the Sherman Act . . . Thus, it is necessary 
to characterise the challenged conduct as falling within or without 
that category of behaviour to which we apply the label ‘per se price 
fixing.’ That will often, but not always, be a simple matter.”29  

 
It strikes one that paragraphs 54 and 55 of the judgement might well have been written 
by an American court in the context of a single economic entity defense enquiry:  

"It is, for instance, not difficult to envisage a bona fide joint venture that is 
embarked upon by competitors for a legitimate purpose, through the vehicle 
of a separate entity, which must necessarily set a price for goods that it 
supplies (emanating from the competitors) merely as an incident to the 
pursuit of the joint venture.  

There is in our view no a priori reason to assume that such an arrangement 
constitutes prohibited price-fixing as contemplated by section 4(1)(b) of the 
statute. (We emphasise that we make no finding as to whether or not it is.) 
If, on a proper construction of section 4(1)(b), such an arrangement does not 
constitute prohibited price-fixing, then it might well be necessary to enquire 
beyond the mere terms of the competitors’ agreement in order to establish 
whether it is or is not merely a sham: to establish, in other words, whether 
the vehicle for the joint venture is in truth a single entity supplying its own 
goods to the market (albeit that the source of the goods is the competitors) 
for which a price must necessarily be set by the joint venture vehicle; or 
whether the vehicle for the joint venture is merely a cloak for what is in truth 
collusive action designed to ensure that the goods of competitors are 
supplied to the market at non-competitive prices." 

 
The SCA left it to the Tribunal to consider whether the scope of the per se prohibition 
might be narrowed to encompass only agreements that can be characterised as 
hardcore attempts to limit competition and as the matter was eventually settled out of 
court, the SCA decision in ANSAC is tantalising but not conclusive.   
 
At the beginning of 2014, however, the Tribunal embarked on an analysis in the SAB 
case that has revitalised the prospects of a rule of reason approach to allegations of 
collusion.   
 
In a long running complaint, the Tribunal was called upon to consider the joint conduct 
of SAB and its appointed distributors (ADs). A key issue among others was the fact 
SAB granted its ADs exclusive territories within which to distribute SAB product.  
Insofar as SAB was also involved in distribution, the Commission charged SAB and 
the Ads with a per se contravention of section 4(1)(b)(ii) (market division).30 

 
In analysing the conduct, the Tribunal recognised that:  

                                                
29 ANSAC para 50. 
30 Although the ADs did not contract with each other, a "hub and spoke" conspiracy was 
posited, with SAB as the common denominator to secure a horizontal agreement.   
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"shorn of economics, the horizontal case looks a straight-forward violation of 
section 4(1)(b)(ii).  But a closer economic analysis suggests otherwise. 

Legally the ADs are firms separate from SAB and one another.  But this case 
raises the question of whether one views the 'firm' for the purposes of the 
Act, solely as a self-standing legal entity or whether it has to be additionally, 
a self-standing economic unit".31  

 
The defendants in the SAB case did not see fit to raise a single economic entity 
defence, and so the Tribunal was not required to determine the ambit of section 4(5) 
in the context of SAB and the ADs.  Nevertheless, the decision gets about as close to 
an American Needle rule of reason analysis as is possible to get.  The Tribunal 
endorsed the characterisation approach laid out in ANSAC and cited the BMI case in 
the U.S.32 on the principle that –  

"considering whether a practice leads to an increase or decrease in output is 
instructive.  We go on to conduct such an exercise…"33 

 
Ultimately the Tribunal concluded that –  
 

"the ADs do not comprise a single economic entity with SAB; but we also 
conclude that they are not sufficiently independent of SAB in the manner that 
would make them competitors in the distribution of its products nor 
competitors of one another, in the sense that competitors are a requirement 
for section 4(1)(b) to apply."34 

 
The Tribunal found that for various reasons35  
 

"the ADs cannot be considered autonomous economic actors independent 
of their supplier which but for the agreements in question would otherwise be 
in a competitive relationship with one another"   

 
Finally, the Tribunal's dicta from paragraph 91 to 92 are instructive:  
 

                                                
31 SAB paragraphs 80and 81 
32 The same case cited with approval in the ANSAC case above.  
33SAB paragraph 71 
34 SAB paragraph 87 
35 These twelve factors may be summarised as follows – (i) The ADs are a creation of SAB 
and not created autonomously. (ii) The ADs have never acted autonomously. (iii) No mergers 
or sales of the ADs occur without agreement from SAB. (iv) The ADs have never sold any 
product other than SAB product, despite the restriction on this having been removed. (v) All 
key business decisions in the ADs such as pricing, marketing and allocation of customers are 
made for the ADs by SAB. (vi) All ADs have SAB staff sitting in their offices, mostly to control 
their marketing. (vii) Information isn't given to the ADs unless it is to the benefit of SAB. (viii) 
SAB controls the financial pipeline to the ADs. (ix) The arrangements between the ADs and 
SAB are intended to lower prices, not raise prices as collusion would normally be aimed at. (x) 
The arrangements are aimed at increasing supply which is also unlike a collusive intention. 
(xi) If the AD system was said to be unlawful then SAB would likely do the distribution 
themselves. (xii) There is very little daylight between the economic operation of a depot – a 
wholly owned SAB operation – and ADs from a competition perspective. 
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"Had this case decided that the arrangements fell under section 4(5) ie, SAB 
and the ADs constituted a single economic entity this would have ended our 
consideration.. But we have made a less categorical finding that although the 
ADs and SAB are akin to one of a single economic entity in many respects 
they are still not the same. Our finding is that after characterisation such 
conduct should not be assessed on a per se standard… 

This does not mean that it should not still be considered under the rule of 
reason standard.  Characterisation is conducted to avoid the error of being 
categorical about denying the defence of justification to arrangements of 
which one has less experience."  

 
The analysis conducted by the Tribunal in SAB falls squarely within the rule of reason 
spectrum analysis described above:  namely a refusal to adopt a per se approach to 
equivocal conduct; a "quick peek" to check for single economic entity or other factors 
that suggest something less than collusion (such as a lack of autonomy in this case) 
and then a full-blown rule or reason analysis to assess the anti-competitive effects.   
 
In taking that approach, the Tribunal has arguably rewritten the law on how certain 
types of conduct between firms might be analysed in the South African context.  Those 
who favour a strict per se framework for the prosecutorial certainty it provides will 
lament this; but those who long for a more nuanced approach will be heartened.36   
 
The final word on this is not yet written by the courts.  At the time of writing the 
Commission's appeal to the Competition Appeal Court against the Tribunal judgement 
in SAB was pending.  It remains to be seen whether the CAC will allow the rule of 
reason spectrum analysis to become part of the South African competition law 
landscape.    
 
Single Economic Entity and Merger Control 
 
In previous paper,37 this writer proposed that parties to an approved merger ought to 
enjoy the same immunity from scrutiny as parties that qualify as a single economic 
entity.  This is not to say that a merger creates a single economic entity for the 
purposes of section 4(5), but rather that the fact of merger approval creates its own 
exemption for the merging parties to act in concert – after all, when analysing a merger 
the regulator is enjoined to consider the effects of a removal of actual or potential 
competition between merging parties and, having blessed the union, it would be 
anomalous to proceed to prosecute the same parties for proceeding to exercise 
control.   
 
There is clear precedent for this view.  The decision of the Competition Appeal Court 
in the ANSAC matter38 includes the observation that joint ventures that might 
otherwise give rise to horizontal restrictive practices may be exempted under Chapter 

                                                
36  
37 C Charter (2010) Some observable legal anomalies in respect of merger notification, group 
restructures and other changes in control  available at 
http://www.compcom.co.za/assets/Uploads/events/Fourth-Competition-Law-
Conferece/Session2B/Some-merger-anomalies-C-Charter-18.08.10-.pdf  
38 American Soda Ash Corporation and another vs the Competition Commission and Others 
(Case 12/CAC/DEC01) 

http://www.compcom.co.za/assets/Uploads/events/Fourth-Competition-Law-Conferece/Session2B/Some-merger-anomalies-C-Charter-18.08.10-.pdf
http://www.compcom.co.za/assets/Uploads/events/Fourth-Competition-Law-Conferece/Session2B/Some-merger-anomalies-C-Charter-18.08.10-.pdf
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3 of the Competition Act (merger control).  In the Distillers39 case, the Tribunal stated 
that  

"A merger cannot be implemented until it has been approved or conditionally 
approved.  Once approved, a transaction is immunized." 

 
However, the Tribunal has not always been as perspicacious.  In Life Healthcare 
Group (Pty) Ltd and Joint Medical Holdings Ltd40 the Tribunal stated, obiter dicta, that 
–  

"Nor does the fact that the controlling firm acquired the substantial interest 
as part of a previously notified merger entitle it to immunity from section 4(1).  
Where the notified merger contemplates only partial control the acquirer is 
not entitled to the status of sole controller unless it notifies the fact of sole 
control to the authorities.  This is because the merger analysis is performed 
on the basis of a merger notification as lodged and not what might later 
become the prevailing form of control… This does not mean that the 
controller, not contemplated in section 4(5), cannot lawfully exercise some 
manner of control over the subordinate firm.  What it does mean is that 
control, where firms are in a horizontal relationship, cannot extend to conduct 
that is unlawful in terms of section 4(1)… The relevance of this… is that Life 
was not entitled to set prices in conjunction with JMH."41    

 
Although the Tribunal's comments here are in the context of a failure to notify a merger 
and the effect of that on the relevant counterfactual for assessing a later full merger42 
the Tribunal, with respect, appears to have gotten confused.  While a reluctance to 
grant immunity to potential competitors that deign to act together without seeking 
permission by way of merger approval43 is understandable, to suggest that those that 
do seek approval might nevertheless be precluded from exercising the very change 
of control duly notified is highly problematic.  Although the Tribunal posits the valid 
exercise of control over matters unrelated to pricing, this is easier said than done as 
control may give rise to information exchange or other interaction to be expected 
between merged parties that could, on the Tribunal's version, nevertheless lead to a 
prosecution under section 4(1). 
 
Again, the U.S. case law offers some useful thinking.  In United States v Yellow Cab44 
the Supreme Court denied Yellow Cab single economic entity status despite common 
ownership. However, the court in Copperweld pointed out that Yellow Cab's sin lay in 
implementing a merger that would have been prohibited if it had been considered.  
Viewed in that context, the question of single economic entity is irrelevant – because 
the control is illegitimate, the parties cannot rely on the fact of control to enjoy an 
exemption for conduct that restricts competition.  
 

                                                
39 See note 13 above, at page 19 of the judgment  
40 Case No: 74/LM/Sep11 
41 Life Healthcare paragraphs 57 and 58  
42 The conclusion being that the counterfactual for the merger analysis in casu was not 
legitimate joint control and thus legitimate price coordination, but rather a situation where the 
parties did not coordinate prices, as they did not have permission to do so.  . 
43 The facts described in life Healthcare suggest that the parties were not always forthright in 
describing the extent of their affiliation on previous enquiries by the Commission.   
44 (1947), 67 S. Ct 1595 
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That makes good sense; would that the Tribunal had drawn the distinction in Life 
Healthcare.  
 
Perhaps the answer is for competing merging parties in the case of an acquisition of 
control of a measure below that of a wholly-owned subsidiary to expressly notify the 
transaction on the basis that competition between them will be removed, rather than 
to allow the regulator to labour under the apprehension that an element of competition 
can be expected to remain.  
 
Conclusion 
 
The glance at recent case law that this paper permits illustrates that the development 
of the single economic entity doctrine in South Africa appears to be reaching a level 
of nuance that puts it in line with the half-century of development of the concept in the 
U.S.  This is to be welcomed although as in the U.S, elucidating the doctrine remains 
fraught with ongoing challenges and disparate factual scenarios.   
 
The analogous thinking on the merger control side of things, thanks to Life Healthcare, 
leaves much to be desired by comparison.  It is hoped that the deeper thinking brought 
to bear in the SAB case will inform future reasoning in merger control.   
 
For as long as merger control and the presumption in section 4(5) operate side by 
side, the competition authorities and businesses alike will need to continue to grapple 
with the complexities of regulating relationships between ostensible competitors.  To 
do so judiciously will require clear heads, clear policy and a clear sense of purpose.    
 


