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1. Introduction and Background 

One of the few aphorisms which inevitably finds consistent application in competition law practice is the 

notion that cartel conduct is generally considered to be the “most egregious form of anti-competitive 

behaviour”. The practice of rival firms actively engaging therein and agreeing to subvert the competitive 

process runs against the central tenets of what competition law and policy sets out to achieve. 

It is not surprising therefore that so broad a variety of theoretical and legislative enforcement mechanisms 

have been conceived across a multiplicity of jurisdictions in order to deal with what is a universally 

understood and pervasive evil. The issue of how best to uncover and prosecute cartels and institute 

preventative measures to dissuade the formation of cartels has long been a central preoccupation of global 

competition law enforcement and in this regard, South Africa is no different. 

At the core of any successful cartel enforcement programme is the effective management of incentives. 

Cartels are notoriously difficult to expose due to the fact that they are by their very nature secretive and, to 

varying degrees, incentivised by secured levels of profit and a “safe haven” mentality which allows for the 

firms involved to achieve some form of collective benefit. To this end, an effective enforcement policy must 

be able to remove or greatly diminish the incentive for parties to collude by imposing penalties which have 

real and serious implications for those firms involved, whilst concomitantly, creating an adequate incentive 

for firms and individuals to disclose their involvement in cartel conduct to the competition authorities. 

Typically, the trade-off made by competition authorities in this regard is to offer some form of immunity to 

those firms or individuals who disclose and cooperate with the competition authorities in the exposure of 

cartel conduct.  

The Competition Commission’s (the “Commission ”) Corporate Leniency Policy (the “CLP”) has been the 

applied weapon of choice in combating the deleterious effect of cartel conduct in South Africa. Firms which 

are first to disclose cartel behaviour are eligible to secure immunity from prosecution from the competition 

authorities, whilst the competition authorities are able to make use of the disclosing firm’s “insider” position to 

effectively expose and eradicate the cartel arrangement in question.  

The success of the CLP in exposing and combatting cartel behaviour has been well documented, and the 

Commission’s recent successes in the prosecution and settlement of the various collusive practices engaged 

in by firms in the construction industry has served once again to highlight the extent of the entrenchment of 

cartel arrangements in several industries in South Africa.  

Whilst immunity granted in terms of the CLP extends to all forms of prosecution initiated and enforced by the 

competition authorities in terms of the Competition Act, No 89 of 1998 (as amended) (the “Competition 

Act ”), such immunity which does not extend to various parallel criminal offences engaged in by individuals 

employed by the firms who have been found to have engaged in cartel behaviour. By way of example, 

individuals involved in certain types of cartel conduct may be guilty of the general offence of corruption, as 
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expressed in various provisions of Parts 1 to 4 of the Prevention and Combatting of Corrupt Activities Act4 

(“POCA”) as well as the common law crime of fraud.  

This issue has come to the fore in the Commission’s construction cartel investigation, in which it was 

discovered that a number of key players in the industry had essentially engaged in collusive tendering 

activities over a protracted period of time in order to ensure that certain firms were guaranteed to ‘win’ 

specific construction tenders across a variety of infrastructural projects, including the Coega Harbour Project 

and the construction of the 2010 FIFA World Cup Stadia.  

The public outcry has been pronounced, and the potential financial and reputational damage incurred by the 

various firms is set to increase with growing public and governmental pressure on the National Prosecuting 

Authority (the “NPA”) and its Specialised Commercial Crimes Unit (“SCCU”) to institute criminal action 

against the various firms and individuals involved, as well as the emergence of a number of aggrieved 

parties seeking civil damages arising out of the losses or inflated costs allegedly resulting from the operation 

of the cartel. 

Lending support to the notion that authorities are duty bound to take a tougher approach to cartel 

enforcement, is government’s New Growth Path, a broad government policy framework first presented to 

Parliament by President Jacob Zuma during his inaugural State of the Nation address in 2009. One of the 10 

key factors identified as a driver of sound microeconomic policy is the development of South Africa’s existing 

competition policy. In particular, the New Growth Path calls for increased cooperation between law-

enforcement agencies and the Commission with a view towards addressing the so-called “pervasive” 

breaches of competition law.  

Coupled with these distinct policy directives came the Competition Amendment Act (the “Amendment 

Act ”),5 assented to by President Zuma in 2009, which provides for, inter alia, the codification of the CLP into 

the Competition Act, as well as the imposition of individual criminal liability for directors and managers of 

firms involved in cartel conduct. More specifically, in terms of the proposed section 73A of the Amendment 

Act, directors/managers of firms who are found either to have caused a firm to engage in, or knowingly 

acquiesced to a firm engaging in cartel-type conduct, will be held individually criminally liable, facing a fine of 

up to R500 000 or a term of imprisonment not exceeding ten years.  

Whilst the above provisions have yet to come into force, the imposition of individual criminal liability in terms 

of the Competition Amendment Act has already been the subject of various critiques, ranging from the 

constitutionality of section 73A to the policy concerns pertaining to the effective imposition of these 

sanctions. 

                                                      

4 Act No 12 of 2004. 
5 Act No 1 of 2009. 
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Even absent the consideration of the proposed section 73A of the Amendment Act, criminal liability of 

individuals alleged to be involved in cartel conduct on other bases (e.g. the common law crime of fraud or in 

terms of POCA) is very much in the spotlight at present.  Media reports have emerged regarding cartel 

members and their directors purportedly entering into state-witness type arrangements with the NPA and/or 

making other submissions for purposes of pending criminal action, and the public call for retribution has been 

unprecedented. 

Whilst the New Growth Path advocates co-operation between the Commission and the NPA in these 

circumstances, it begs the question whether the Commission, a creature of statute, is in fact able to co-

operate with the NPA in its drive to prosecute individuals involved in cartel conduct for, by way of example, 

the crime of fraud. 

The core inquiry does not in our view pertain to the manner in which the Commission is able to effectively 

cooperate. Rather, the antecedent question is whether or not the Commission is capable of cooperating, in 

light of the enforcement imperatives of the Competition Act, as well as the fundamental constitutional rights 

of individuals. 

To this end, the broader social and developmental policy goals which informed the Competition Act are 

unique, both in terms of the context in which they arose, and the role and impact which effective competition 

policy and enforcement was envisaged to achieve in post-apartheid South Africa. Central to this analysis are 

the provisions contained in section 49A(3) of the Competition Act, which provides as follows: 

“49A. Summons 

(1) … 

(2) … 

 (3) No self-incriminating answer given or statement made to a person exercising any power in 
terms of this section is admissible as evidence against the person who gave the answer or 
made the statement in criminal proceedings, except in criminal proceedings for perjury or in 
which that person is tried for an offence contemplated in section 72 or section 73(2)(d), and 
then only to the extent that the answer or statement is relevant to prove the offence 
charged.” 

On the basis of the foregoing, any person summonsed to provide evidence to the Commission who has 

made a self-incriminating statement as regards his or her conduct is afforded protection from criminal 

prosecution or enforcement arising from the statement in question, as it is entirely inadmissible in any 

criminal proceedings by virtue of the above provision. This section gives effect to a fundamental 

constitutional entitlement (the right not to be compelled to give self-incriminating evidence) without 

compromising the ability of the Commission to gather evidence against and prosecute a firm engaged in 

cartel conduct in terms of the Competition Act. 

At the time that the Competition Act was drafted, the CLP, a policy which affords immunity to a firm in 

exchange for the voluntary (as opposed to summonsed) submission of evidence of cartel conduct, was not 



 5 
 

 

contemplated therein, and this has muddied the proverbial competition waters somewhat – does this mean 

that individuals that voluntarily submit information to the Commission in terms of the CLP are exposed to 

criminal prosecution, whereas those individuals at rival firms who are summonsed to provide evidence by the 

Commission on the strength of the evidence provided by a whistle-blower in terms of the CLP are immune 

from criminal prosecution on the basis of section 49A(3) of the Competition Act? Clearly, the impact of this 

provision has potentially drastic and seemingly iniquitous results. 

Our analysis begins by identifying the core aims and enforcement imperatives which were initially identified 

at the inception of the Competition Act. Thereafter, we move on to assess the degree to which cooperation 

between the Commission and the NPA may occur by having regard to the provisions of the Competition Act 

and constitutional imperatives.  

We also assess the impact of the foregoing on the current competition law cartel enforcement regime and 

the CLP and the manner in which section 49A(3) may be interpreted so as to ensure equity for individuals 

providing evidence voluntarily on behalf of leniency applicants.  

We then consider whether the imposition of criminal liability for cartel conduct in the Competition Act is in fact 

necessary in light of current exigencies. 

2. The Competition Act in the new Constitutional Era 

In the aftermath of apartheid, a number of key markets in the South African economy had been 

characterised by monopolies and high levels of concentration6. Many of these monopolies were the 

beneficiaries of state concessions during the economic isolation of the apartheid regime7. If South Africa was 

to emerge from the ruins of an historically isolated economy, characterised by restrictive economic policies, 

not only would it have to embrace free trade but would also have to adopt a new competition policy to foster 

economic development through rigorous and fair competition between commercial rivals, whilst seeking to 

redress the severe economic inequalities entrenched as a result of the apartheid system. 

As such, whilst the Competition Act fundamentally sought to address the primary concerns relating to the 

establishment of effective competition law policy, the developmental goals of the newly democratic 

government, coupled with the transformative aims of the South African Constitution8 in redistributing wealth 

and addressing the inequalities inherent in the concentration of ownership and control in the South African 

economy were also of foremost importance. These policy goals are afforded explicit reference in sections 

2(c) and 2(f) of the Competition Act, which serve to emphasise that the redistributive aims of the new 

constitutional order were central to what South African competition law and the South African competition 

authorities had set out to achieve. 

                                                      

6 Jordaan, L and Munyai, P The Constitutional Implications of the New Section 73A of the Competition Act 89 of 1998 (2011) SA Merc 
LJ 197 – 213 at 197. 
7 Ibid. 
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Not only did a number of powerful monopolies operate and effectively control the majority of the South 

African economy at this point in time,9  but cartels formed by major stakeholders and industry leaders were 

an entrenched and endemic feature of the South African economic landscape. As such, the penal provisions 

of the Competition Act were designed to suit a corporate type of offender perfectly. The administrative 

penalty provisions of 10% of annual turnover were conceived as a method to deter firms from engaging in 

such activities, and to punish firms where they would feel it most.10 Implicit in these penal provisions was the 

acknowledgement that the Competition Act is essentially concerned with the monetary penalisation of firms 

for derogation from its substantive provisions, rather than seeking to act directly against those individual 

employees or directors of a firm implicated in allegedly anti-competitive behaviour. 

In essence therefore, the Competition Act maintains the characteristic of being a quasi-civil piece of 

legislation, intended to achieve broad socio-economic and redistributive policy objectives, rather than the 

individualised prosecution of criminal conduct which coincides with certain types of cartel conduct 

contemplated in the Competition Act. The quasi-civil nature of the Competition Act is further entrenched by 

the fact that the applicable standard of proof for any proceedings in terms of the Competition Act is on a 

balance of probabilities, as specifically provided for in section 68 of the Competition Act.  

Effectively, and at the time of the drafting of the Competition Act, the battle against entrenched monopolies 

and cartel activities was accorded the highest priority. The remedying and exposure of anti-competitive 

practices such that open, efficient and competitive markets could be developed was a far greater policy 

objective than the criminal penalisation of the individual employees or directors of the firms involved therein.  

Thus the criminalisation of such conduct is not an objective of the Competition Act currently in force. 

It is in this context that section 49A(3), as well as the broader legislative framework of the Competition Act, 

falls to be assessed. 

Section 49A(1) outlines a process whereby the Commissioner may summons any person who is believed, 

inter alia, to “be able to furnish any information on the subject of the investigation”, to provide such 

information during the course of the investigation. A person is required to answer truthfully and to the best of 

his ability, but is not obliged to answer any question if to do so would be self-incriminating. Furthermore, any 

self-incriminating answer given or statement made to the Commissioner is “inadmissible as evidence against 

the person who gave the answer or made the statement in criminal proceedings” [our emphasis].  

Accordingly, should a person giving evidence to the Commission under subpoena be placed in a position 

where he or she would be making a self-incriminating statement, such person may refuse to provide any 

response to the Commission on the grounds that the response would be of a self-incriminating nature. 

Moreover, should such a person provide any self-incriminating response, such response would be 

inadmissible in any subsequent criminal proceedings. No provision is made in the Competition Act for the 

                                                      

9 Lewis, D Thieves at the Dinner Table – Enforcing the Competition Act, Jacana, 2012 at p6. 
10 Luke Kelly The Introduction of a ‘‘Cartel Offence’’ into South African Law (2010) 21 Stellenbosch LRat 321-2 
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competition authorities to co-operate with and share such incriminating information with other law 

enforcement agencies.  

In fact, it may well be unconstitutional for the Commission to do so. The exception to this prohibition on the 

admissibility of such self-incriminating statements applies only in the case of perjury, or where the 

information given was false or misleading, and even then only to the extent that the answer or statement is 

relevant to prove the offence charged.  

We are of the view that section 49A(3) was specifically drafted and included in the Competition Act in order 

to enable the Commission to gather evidence to prosecute firms for engaging in cartel conduct without 

compromising an individual’s fundamental constitutional rights. This interpretation is supported by section 

56(4) of the Competition Act. Section 56(3) states that the Competition Tribunal (the “Tribunal ”) may order a 

person to answer any question, or to produce any article or document, even if it is self-incriminating to do 

so11. However, section 56(4) states that section 49A(3) applies to evidence given by a witness in terms of 

section 56, and accordingly such evidence would not be admissible in any criminal proceedings. 

In this regard, the above provisions effectively operate as a statutory acknowledgement of the fundamental 

constitutional right against self-incrimination as embodied in section 35(3)(j) of the Constitution, but still allow 

for an effective quasi-civil prosecution of firms for cartel conduct. 

The right against self-incrimination has long been an accepted fundamental right of all accused persons in 

terms of South African law. As early as 1925, in the case of R v. Camana,12 Innes CJ observed as follows: 

"Now, it is an established principle of our law that no one can be compelled to give evidence incriminating 

himself. He cannot be forced to do that either before the trial, or during the trial.”  

The application of the right against self-incrimination where a person has been compelled by operation of a 

statute to disclose self-incriminating information was further upheld by the Constitutional Court in the case of 

Ferreira v Levin.13 The majority judgment penned by Ackermann J, provided that self-incriminating 

information received by way of summons during testimony regarding the winding up of a bankrupt company 

was inadmissible in subsequent criminal proceedings.14 The court held that to admit such evidence would 

clearly violate the right against self-incrimination and accordingly, that such testimony given was 

inadmissible. Similar to the operation of section 49A(3), the information disclosed was by way of summons, 

and one would imagine that such protection would naturally be extended to information received by way of a 

summons issued by the Commission in terms of section 49A(1) of the Competition Act. 

                                                      

11 This may well infringe a person’s constitutional right to remain silent and not to be compelled to give self-incriminating evidence, the 
analysis of which falls outside of the ambit of this paper. However, this section may be redeemed by section 56(4). 
12 1925 AD 570 at paragraph 575. 
13 Ferreira v Levin NO and Others; Vryenhoek and Others v Powell NO and Others (CCT5/95) [1995] ZACC 13; 1996 (1) SA 984 (CC); 
1996 (1) BCLR 1. 
14 Ibid at paragraph 156. 
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It is clear therefore that section 49A(3) neatly serves an effective dual purpose in respect of the quasi-civil 

enforcement aims of the Competition Act. Firstly, the incorporation of the provision serves to reinforce an 

individual’s constitutional right against self-incrimination. Secondly, where a person is summonsed to provide 

evidence to the Commission, such person is free to make self-incriminating statements and accordingly, be 

able to disclose the full extent of their own involvement as well as the involvement of a firm in any conduct 

contravening the provisions of the Competition Act, without fear of any utilisation of the self-incriminating 

statement made in criminal proceedings (albeit of course that criminal charges may be brought against such 

a person, and that such a person may be prosecuted and found to be guilty on the basis of other evidence 

adduced against him which is unrelated to the statement in question). 

The expression of the constitutional right against self-incrimination by way of section 49A(3) therefore 

enables the competition authorities to adduce evidence against firms involved in cartel conduct from 

individuals involved therein, who are safe in the knowledge that the content of any self-incriminating 

statement remains inadmissible in parallel criminal proceedings. It would thus appear that the inclusion of the 

provision constitutes a crucial and necessary protection in considering the overall policy aims of the 

Competition Act. Disclosure of anti-competitive activity is afforded primacy over the need to seek criminal 

punishment for corruption or fraud of persons allegedly engaged in anti-competitive behaviour.   

3. Co-operation of the NPA and the Commission 

Government’s New Growth Path envisages active cooperation between the NPA and the Commission as 

regards the prosecution of anti-competitive conduct. In light of the above exposition, the fundamental 

question arises as to whether there can in fact be cooperation between the NPA and the Commission. If we 

are to accept that in terms of section 49A(3), all self-incriminating statements made by any person under 

summons issued by the Commission are deemed to be inadmissible in any criminal proceedings, to what 

extent would the Commission be afforded, either in pragmatic or formal legal terms, the opportunity to 

engage with and assist the NPA in its prosecution of allegedly criminal activities engaged in by the 

individuals and directors of the firms in question? 

Aside from section 3(1A)(1), which provides for “negotiations” between the competition authorities and other 

industry-specific regulatory agencies in respect of the management of concurrent jurisdiction, the 

Competition Act goes no further in outlining any attempt at co-operation with the NPA. This is not surprising 

having regard to the fact that the Competition Act is quasi-civil in nature and specifically contemplates the 

inadmissibility of self-incriminating statements made to the Commission and Tribunal.  Certain media reports 

have suggested that the Commission may enter into a Memorandum of Understanding with the NPA as 

regards prosecution of cartelists, particularly in light of the evidence unearthed during the course of the 

construction cartel investigation. However, the fundamental protections afforded in terms of section 49A(3) 

and the constitutional right against self-incrimination are clearly incapable of being circumvented in terms of 

any proposed agreement between the two authorities. 
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With that being said however, whilst it remains clear that self-incriminating information provided by directors 

or employees of firms under summons from the Commission during the course of an investigation cannot be 

used by the NPA in the prosecution of criminal wrongdoing, there would appear to be a lacuna as regards 

information freely and voluntarily provided to the Commission during the course of settlement negotiations or 

in terms of the CLP (assuming of course that such individuals have been informed of their right not to self-

incriminate and understand that they are waiving such right when voluntarily submitting such information to 

the Commission.)15. 

During the course of the construction cartel investigation, a number of firms were invited by the Commission 

to settle their cases through disclosure of their own and other firms’ involvement in the bid-rigging activities 

under investigation. As such, where parties freely and voluntarily provided information to the Commission, 

not having been summonsed to do so, it would appear that this information could ostensibly be used by the 

NPA in pursuing criminal prosecutions under the various broad corruption offences contained in POCA.  

Certain of the individuals making such statements appreciated this fact, which no doubt lead to their 

apparently approaching the NPA with affidavits seeking amnesty from possible criminal prosecution by 

offering to make full disclosure to the NPA16. 

Whilst the above may prove to be a feasible solution insofar as future cooperation between the two bodies 

are concerned17, the exact manner in which the two bodies are envisaged to cooperate regarding criminal 

prosecutions remains uncertain, especially as the Commission may only co-operate with the NPA in 

circumscribed instances. Leaving aside the precise manner of such cooperation for the time being, the 

impact upon the Commission’s objectives in encouraging and seeking disclosure of cartel activities where 

the real threat of criminal prosecution arises from voluntary statements made to the competition authorities 

may well be deleterious. 

It appears that, to date, little thought has been given by individuals to their potential criminal exposure when 

voluntarily making statements to the Commission as regards their involvement in cartel activities. This is 

wholly unsurprising, as such statements are made to a quasi-civil authority seeking only to prosecute the firm 

involved in such cartel activity.  In many instances such individuals have been given amnesty by their firms in 

that, if they fully disclose their involvement in cartel activity, they will not face disciplinary proceedings or 

worse, face the risk of losing their employment should such activity subsequently be discovered.  They do 

not consider their criminal liability as, after all, section 73A of the Amendment Act is not yet of force and 

effect.  However, the involvement of individuals in certain types of cartel conduct may meet the elements of 

fraud, a common law crime, or may constitute an offence in terms of POCA.  Individuals will become 

                                                      

15 In many instances individuals may well not be aware of this, as the disclosure to the Commission does not take place in a criminal 
context but in a quasi-civil one.  One would then have to consider whether in these circumstances such evidence would be inadmissible 
in criminal proceedings. The consideration of this issue falls outside of the ambit of this paper. 
16 Article in the Mail & Guardian “Construction cartel barons still in the saddle” by Chantalle Benjamin, 12 July 2013 
17 Albeit somewhat inequitable; individuals who voluntarily provide information the Commission in leniency applications who assist the 
Commission in prosecuting other cartel members are exposed to criminal charges by virtue of their statements, whereas the individuals 
representing such other cartel members who are subpoenaed to provide evidence subsequent to the submission of the leniency 
application do not face this risk.   
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increasingly aware of this (and at a minimum should be informed of their right not to self-incriminate), and 

where they are not provided with assurances that information disclosed to the Commission may not be used 

in parallel criminal proceedings, such individuals will be highly disincentivised to assist the Commission in 

busting cartels.   

Without the protection offered by the inadmissibility of self-incriminating disclosures made to the competition 

authorities, a fundamental shift in the process of engagement between alleged cartelists and the competition 

authorities may well be seen to arise in the near future, and the investigative and adjudicative burdens 

placed upon the competition authorities are also likely to become far greater.  In considering this issue, it is 

useful to have regard to the CLP and its historic development.  

4. The Operation of the CLP: has s49A(3) ever protecte d CLP whistle-blowers? 

In 2004, the Commission first introduced its Corporate Leniency Policy18 with the stated aim of incentivising 

members of cartels to step forward, and “blow the whistle” by providing information to the Commission as 

regards the existence of cartels and the involvement of their various co-conspirators. In exchange for such 

disclosure, the first cartel member to disclose its involvement in the cartel activity to the Commission would 

be granted immunity from competition law prosecution by the competition authorities.  The CLP was 

subsequently amended and was introduced in its amended form in 2009.19 

The CLP was introduced as a policy designed to encourage disclosure by way of offering immunity from 

penalisation for cartel conduct in terms of the Competition Act. It was intended, as leniency programmes in 

general are, to undermine cartel stability. It does so by modifying the incentives of cartel members and 

amending the interactions of the system in which they participate.20  Its success has been largely due to the 

immunity which it affords to the whistle blower from prosecution for contravening section 4(1)(b) of the 

Competition Act and the administrative fine that may be imposed by the Tribunal.  However, it seems that the 

criminal liability which could attach to individual whistle-blowers has not been given much consideration over 

the years. 

In this regard, it is interesting to juxtapose paragraph 5.9 of the 2004 and 2008 versions of the CLP, which 

demonstrates the development in thinking as regards “other liability”. 

Clause 5.9 of the 2004 CLP reads as follows: 

“It must be noted that the [Competition] Act does not attach criminal sanctions to competition law 
violations, therefore, the CLP would only indemnify the applicant from prosecution for contravening 
section 4(1)(b) of the [Competition] Act and the administrative fine that may be imposed by the 
Tribunal. It would not absolve the applicant from criminal liability under any provision of the 
[Competition] Act. ” [our emphasis] 

                                                      

18 Government Gazette Notice 195 of 2004. 
19 In terms of Government Gazette Notice 628 of 2008. 
20 Ibid at p222. 
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The “criminal liability” referred to above appears to refer to criminal liability for offences in terms of Chapter 7 

of the Competition Act.  It does not seem to contemplate the fact that an individual may expose himself to 

criminal liability when voluntarily making a statement to the Commission that he has, by way of example, 

been involved in collusive big-rigging. 

Clause 5.9 of the 2008 CLP reads as follows: 

“The immunity granted pursuant to the CLP does not protect the applicant from criminal or civil 
liability resulting from its participation in a cartel infringing the [Competition] Act.” 

At this point in time it seems that the Commission became cognisant of other forms of liability to which 

whistle-blowers may be exposed, and appeared to acknowledge the fact that the “criminal activity” in 

question may well extend beyond the offences listed in Chapter 7 of the Competition Act. Of course, the 

coming into effect of the 2008 CLP occurred almost simultaneously with the signing into law of the 

Amendment Act and with the circulation of Government’s New Growth Path, and one may surmise that 

section 73A of the Amendment Act (personal criminal liability) was in the contemplation of the Commission 

when the 2008 CLP was drafted.  Of course, section 73A of the Amendment Act is not yet of force and 

effect, but this is neutral to the issue at hand, as whistle-blowing individuals which engage in certain types of 

cartel activities have always been exposed to other forms of personal criminal liability since the inception of 

the Competition Act.  

The fact that such individuals are thus exposed may well lead to inequitable results. 

A useful way of illustrating this point would be to consider the following example:  

Firm A, Firm B and Firm C agree to co-ordinate bids for the award of a particular tender for the construction 

of a government building, such that Firm B is the successful tenderer. This conduct would ostensibly fall foul 

of section 4(1)(b)(iii) of the Competition Act as well as constitute various forms of “corrupt activity” prohibited 

in terms of sections 3,6,12,13, and 34 of POCA, in addition to constituting the common law crime of fraud.  

Having been made aware of the potentially onerous financial penalties imposed upon firms involved in cartel 

activity in terms of the Competition Act, Firm A applies for leniency with the Commission in terms of the CLP, 

and its directors make a full and completely voluntary disclosure regarding the conduct of Firms A, B, and C, 

which evidence greatly assists the Commission in busting the cartel and prosecuting the other cartel 

members. Firm A, having been successful in its application for leniency, is granted immunity from 

competition law prosecution, and the Commission thereafter seeks to prosecute Firms B and C before the 

Tribunal. Having been summonsed to give evidence by the Commission, the directors of Firms B and C 

provide self-incriminating information pertaining to their own corrupt activities in facilitating their respective 

firms’ involvement in the co-ordinated bid. The matter is eventually settled and Firms B and C both agree to 

pay administrative penalties and admit their wrongdoing regarding the co-ordinated bid. 

Having been made aware of the Commission’s investigation through a press release, the NPA wish to make 

use of the Commission’s findings as regards the activities of the various firms involved in the tender for 
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purposes of criminal prosecution. Ironically, the only information which would ostensibly be available to the 

NPA in seeking to prosecute the criminal element of the conduct would be the information provided freely 

and voluntarily by the directors of Firm A, the successful leniency applicant. 

This is due to the fact that section 49A(3), as well as the constitutional right against self-incrimination to 

which it gives expression, provides for the inadmissibility of self-incriminating statements being made or 

given upon being summonsed or effectively otherwise being compelled to make such a statement. Section 

49A(3) does not however serve to protect information voluntarily disclosed, as was in the case of the 

directors of Firm A. This information was not subpoenaed.  Rather, it was voluntarily provided to the 

Commission in the expectation of obtaining immunity from prosecution. Immunity under the CLP however, 

does not extend to parallel prosecution of criminal behaviour, and ironically, the whistle-blowing individuals 

representing the leniency applicant in fact face the greatest risk of criminal prosecution. 

If one considers the purpose of the CLP and its overarching goals of enforcement, it might be possible to 

infer that the intention informing the policy was to accommodate such blanket immunity. In the absence of 

immunity from criminal prosecution by virtue of statements made to the Commission, one would not 

conceivably imagine that individuals employed by firms would be provided with a sufficient incentive to 

disclose their behaviour. 

However, the Commission of course has no ability to grant any form of criminal immunity. The NPA is a 

separate and independent state authorised body, which has the sole discretion and mandate as regards the 

prosecution of criminal conduct perpetrated in South Africa. The idea that the Commission could ever be 

afforded the power to effectively usurp the functions of the NPA and grant total immunity from criminal 

prosecution for cartel conduct is rendered an absurdity by section 179 of the Constitution, which provides for 

the establishment of a single National Prosecuting Authority, with sole authority to institute criminal 

proceedings on behalf of the State.21 

It is clear that in order to incentivise full disclosure of cartel conduct, safety from prosecution on the basis of 

statements made to the Commission would always act as a key incentive from the perspective of whistle-

blowers.  

Historically, whilst firms have entered into settlement negotiations and individuals have made fairly damning 

disclosures under the auspices of the protection afforded by the CLP, at no stage were these firms, nor 

individuals representing them, afforded any protection as regards the self-incriminating statements made to 

the Commission or Tribunal.  To date, the NPA does not appear to have been actively seeking to prosecute 

the individuals involved in cartel activity. However, following the public furore as regards the extensive and 

longstanding cartel conduct engaged in by various construction firms, the NPA may well seek to utilise 

admissions made voluntarily to the Commission by individual whistle-blowers to prosecute them and other 

cartelists, and this may in turn alter the landscape on a permanent basis.  

                                                      

21 Section 179(2) of the Constitution. 
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As the Competition Act is currently drafted, the Commission’s mandate is not to pursue criminal proceedings 

against individuals involved in cartel conduct, but rather to promote and maintain competition in the 

economy, and to prevent any form of anti-competitive conduct by firms, in particular the most egregious 

conduct of them all – cartel conduct.  

In light of the Commission’s inability to grant immunity from criminal prosecution, a proposed pragmatic 

approach may well be one in which the leniency applicant submits a marker application to the Commission in 

terms of the CLP, but only makes the disclosure of the cartel activity in question on the condition that the 

Commission issues a summons compelling the applicant to furnish the information in question.  

In this manner, the leniency applicant and whistle-blowing individuals are effectively able to claim the 

protection afforded by section 49A(3) both before the Commission and the Tribunal, as well as immunity from 

competition law prosecution in terms of the CLP.  Whilst this does not guarantee that an individual involved 

in cartel conduct will never be prosecuted for criminal activity, such individual cannot  be prosecuted on the 

basis of statements made to the Commission or Tribunal. Concomitantly, the Commission cannot cooperate 

with the NPA in prosecuting individuals for their involvement in cartel conduct, as all statements made to the 

Commission or Tribunal under summons would be inadmissible in any criminal proceedings. However, this 

would certainly advance the policy objectives of the Competition Act to inter alia promote and maintain 

competition in the economy, as it would seemingly be likely to retard the chilling effect that personal criminal 

liability is likely to have on the CLP. 

What the above does illustrate, however, is that the CLP was seemingly not drafted with section 49A(3) or 

the broader implications of criminal prosecution in terms of POCA and other statutory and common law 

criminal offences in mind, once again reinforcing that the Commission is a quasi-civil authority whose policy 

objectives differ markedly from criminal enforcement agencies. . 

5. Muddying the waters: the codification of the CLP an d the introduction of criminal liability 

In the context of the criminal nature of cartel conduct and the parallel enforcement methods envisaged in 

terms of the Competition Act, the promulgation of the Competition Amendment Act (the “Amendment Act ”), 

whilst not yet fully in force, has seemingly had the effect of muddying the jurisdictional and policy waters 

even further. Perhaps the most publicised concern in respect of the Amendment Act has been as regards the 

introduction of personal criminal liability for cartel conduct into the Competition Act.  

Section 12 of the Amendment Act provides for the insertion of section 73A into the Competition Act, which 

states inter alia that -  

“(1) A person commits an offence if, while being a director of a firm or while engaged or purporting to 

be engaged by a firm in a position having management authority within the firm, such person— 

(a) caused the firm to engage in a prohibited practice in terms of section 4(1)(b);or 

(b) knowingly acquiesced in the firm engaging in a prohibited practice in terms of section 4(1)(b).” 
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The sanction for the contravention of the above section is severe – a fine not exceeding R500 000 and/or 

imprisonment for a period not exceeding 10 years. 

In turn, section 8 of the Amendment Act largely codifies the already existing practice of the granting of 

corporate leniency to whistle blowers and other providers of information regarding cartel activity, and 

provides that -  

“At any time after receiving or initiating a complaint, the Competition Commission may certify, in the 

prescribed manner and form, and with or without conditions, that any particular respondent, or any 

particular person contemplated in section 73A, is deserving of leniency in the circumstances.” 

The only “new” aspect to the codification of the CLP relates to section 73A, in that the Commission may 

make submissions to the NPA in support of leniency for any person prosecuted in respect thereof – however, 

as has already been stated, the Commission can never fetter the discretion of the NPA.   

The intent of the drafters of the Amendment Act would, at first blush, appear to be relatively straightforward. 

The call for harsher penalties and a greater disincentive than the levying of administrative penalties against 

firms engaged in cartel conduct requires that the individuals responsible for cartel conduct should face 

criminal liability, and are accordingly guilty of an offence where they are found to have caused or knowingly 

acquiesced to the firm having engaged in such conduct.  

The CLP on the other hand has proven greatly effective in creating incentives for firms to come forward, 

expose the cartel conduct and seek leniency on behalf of the firm. The presumably neat solution was 

therefore to incorporate the CLP into the Competition Act, along with extending the ambit of its protection to 

those whistle-blowing individuals who were complicit in having facilitated or directed cartel conduct.  As the 

Commission cannot compel the NPA to grant an individual leniency, this solution does not appear to 

sufficiently address the concern for whistle-blowing individuals that they will be exposed to criminal liability; 

the foreseen chilling effect on the efficacy of the CLP is therefore not substantially ameliorated by this 

provision. 

Insofar as section 73A is concerned, the numerous constitutional concerns to which it gives rise are well 

documented and we do not seek to make reference to such concerns in this paper. One can only surmise 

that the reason why this provision is not yet of force and effect is due in large part to such constitutional 

concerns.   

However, we do find that it is interesting that the Amendment Act contemplates the introduction of personal 

criminal liability for specified classes of individuals involved in cartel conduct, but that it does not at all 

contemplate the effect that this has on section 49A(3) of the Competition Act (which is not amended by the 

Amendment Act). Where a person has been subpoenaed, and discloses self-incriminating information during 

the course of an investigation, all statements made therein are necessarily inadmissible in any criminal 

proceedings, including those instituted in terms of section 73A.  The inexorable conclusion is that these 

sections are at loggerheads with one another for a very specific reason – section 49A(3) advances the 
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constitutional right of an individual against self-incrimination; section 73A unfortunately gives rise to grave 

constitutional concerns.  

It is quite clear that the Competition Act cannot be amended in a piecemeal fashion. In light of the initial 

underlying enforcement goals of the Competition Act and the very specific manner in which it is drafted 

(namely on a quasi-civil basis where the onus of proof is on a balance of probabilities), the incorporation of 

these amendments are at odds with the balance of the Competition Act. The underlying enforcement goals 

and policy framework informing the Competition Act remains one in which the effective exposure and 

eradication of cartel conduct is afforded greater primacy than penalisation of the individuals involved. 

To introduce into the Competition Act such a fundamentally divergent purpose, namely that of prosecuting 

individuals, requires a comprehensive overhaul of the Competition Act in order to ensure adherence to 

fundamental constitutional rights.   

In light of the arguments proffered above, the question arises as to whether the imposition of criminal liability 

as contemplated in section 73A is in fact a necessary policy goal in the context of cartel enforcement, and in 

light of the Competition Act itself. 

Rosochowicz’s basic thesis as regards competition law enforcement dictates that some rules are created for 

a specific purpose, separate from moral judgment or punishment.22 Regulatory laws typically punish because 

certain conduct “goes against common goals of society”, not because the conduct at hand is morally 

wrong.23 However, a shift towards “moralisation”, however gradual, must be acknowledged.24 The global 

trend of including criminal liability in antitrust law is apparent, and via the Amendment Act, South Africa 

seems to be following suit. 

It cannot be denied that there are arguments in favour of such an addition. Such arguments highlight the 

deterrence effect that criminal sanctions will have. These deterrence incentives purportedly operate to 

introduce a threat to the individual who plays the decisive role as to whether his firm is to participate in cartel 

activities.25 In theory, this individual, under threat of individual criminal sanction, would be more likely to be 

deterred from participating in the conduct when it affects him personally than when the only threat 

(apparently) is to the economic circumstance of his firm. Thus it could be argued that criminal liability could 

be a “complementary deterrent”, in addition to compensatory fines on firms.26 

It bears mention that the United States of America, arguably the birthplace of modern anti-trust law 

incorporative of individual criminal liability and the most prominent success story to date, has travelled a long 

road to get to where it is today. Initially, the Sherman Act made provision for individual criminal liability. 

However, this liability was vague and overly broad, and as such disregarded. It is only in recent years, 

                                                      

22 Ibid p752. 
23 Ibid p752. 
24 Ibid p757. 
25 p755. 
26 Rosochowicz, P. Deterrence and the relationship between public and private enforcement of competition law. p5 



 16 
 

 

pursuant to the amendment and clarification of those provisions, that individual criminal liability has not only 

been cemented in antitrust law, but has found a viable and pragmatic enforcement system for the 

prosecution of individual cartel offences.27 

A significant difference between the United States of America and South Africa is that whilst the Sherman 

Act has always, albeit vaguely, provided for individual criminal liability, the Competition Act never has, and 

was never intended to be the vehicle for such a provision. With regard to this intentional omission of a 

criminal liability provision at the time that the Competition Act was initially promulgated, one must consider 

whether the Competition Act requires such a provision to give effect to its objectives, as the original drafters 

of the Competition Act (when one considers the contents of sections 49A(3) and 56 of the Competition Act) 

clearly contemplated that conduct contemplated therein could comprise criminal activity. 

As matters stand, section 73A is not yet of force and effect.  Notwithstanding this, there are various other 

criminal offences (such as fraud and various offences contemplated in POCA) in terms of which individuals 

who have been involved in certain cartel activities may be criminally prosecuted.  Arguably these offences 

cast a wider net than section 73A, which only applies to directors and persons with managerial authority.  

Accordingly this heightened deterrent effect already exists, albeit in other legislation and/or the common law. 

What is perhaps required in this regard is for individuals to be educated that, to the extent that they engage 

in certain types of cartel activity, they will be exposed to criminal prosecution.   

Moreover, with reputational harm to a cartelist firm comes reputational harm to its directors and senior 

management. Many a CEO has had to vacate this position pursuant to a finding of collusion against his firm. 

This too has an enormous deterrent effect.  Lower level employees are today also deterred from engaging in 

cartel conduct, as many face disciplinary action or potentially losing their employment should they be found 

to have engaged in this conduct, due to the severe financial penalties that their firm faces by virtue of such 

conduct. 

Moreover the CLP has proven to be a highly successful tool.  The Commission has been exceptionally 

successful in busting cartels – corporate leniency policies have been recognised, globally, as “the most 

effective investigative tool” such authorities have at their disposal.28 This success has come without the 

threat of criminal liability in the guise of section 73A. Section 49A(3) has always provided a neat solution in 

this regard, albeit one that does not appear to have been meaningfully considered or utilised to date.  

It is vital to note here that, when having regard to the purpose of the Competition Act, consumer welfare and 

the protection of competition is of primary importance.  Should a shift in policy occur towards the prosecution 

and punishment of individuals involved in cartel conduct, one needs to carefully consider the effect that this 

                                                      

27 Baker, D. The use of criminal law remedies to deter and punish cartels and bid-rigging. 2001. George Washington Law Review 693, 
p2 
28 Scott D Hammond, Director of Criminal Enforcement Antitrust Division, U.S. Department of Justice. Detecting and Deterring Cartel 
Activity Through an Effective Leniency Program. (Presentation at the International Workshop on Cartels 10 (Nov. 21-22, 2000), 
http://www.usdoj.gov/atr/public/speeches/9928.pdf  



 17 
 

 

will have on the effective prosecution of firms engaging in cartel conduct. Extensive literature has also been 

devoted to the chilling effect which section 73A may well have on, what has been to date, a highly successful 

CLP29.   

Should the competition authorities extend the protection afforded by section 49A(3) of the Competition Act to 

individual leniency applicants, the competition authorities are likely to continue to ensure a highly successful 

CLP in that alleged cartel offenders should continue to come forward, as under the Competition Act the firm 

is likely to receive leniency, and, most importantly, there is no risk that individuals’ statements can later be 

used against them in criminal proceedings. Absent the extension of the above protection (or some other form 

of protection), individuals who have been involved in cartel conduct are (understandably) likely to be reticent 

to make self-incriminating statements to the Commission in leniency applications, and thus the cartelist firm 

allegedly infringing the Competition Act is less likely to step forward and make use of the CLP. This is clearly 

not in the public interest nor does it advance the objectives of the Competition Act.  

Conclusion 

Having regard to the contents of our paper, we set out below our conclusions as regards each of the issues 

which we have considered. 

Is section 73A required to be incorporated into the Competition Act?  

We believe not. Other legislation and the common law criminalise certain types of cartel conduct; this already 

serves as a substantial disincentive for individuals to engage in cartel conduct, but if they do, the NPA is free 

to prosecute such individuals in terms of the specific legislation and the common law. 

However, if section 73A is to be incorporated into the Competition Act, then it will be necessary for the entire 

Competition Act to be assessed and amended holistically in order to ensure that it does not infringe the 

fundamental constitutional rights of individuals, and to ensure that it reads as a singular cohesive piece of 

legislation.  Careful thought would also have to be given to the fundamental policy objectives of the 

Competition Act (as there would of course be a shift in the purpose of the Competition Act), and whether the 

amendment would give effect to those amended policy objectives. 

Is the Commission currently able to cooperate with the NPA in its drive to prosecute individuals involved in 

cartel conduct for, by way of example, the common law crime of fraud or in terms of POCA? 

The Commission and the Tribunal clearly cannot cooperate with the NPA as regards information provided to 

them pursuant to summoning or ordering an individual or firm to give evidence to them which is self-

incriminating. Even if such evidence were made available to the NPA, it would be inadmissible in any 

criminal proceedings.  

                                                      

29 By way of example, see  “South Africa’s Corporate Leniency Policy: A Five-Year Review” By Chantal Lavoie. 
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Ironically, any evidence provided to the competition authorities on a voluntary basis does not appear to be 

afforded the protection of section 49A(3), and it thus appears that, counter-intuitively, the Commission could 

cooperate with the NPA to prosecute individuals who made self-incriminating statements in leniency 

applications.  Whether the Commission wants to do so is of course another question. 

Should the Commission be amenable to cooperating with the NPA in such circumstances in order to ensure 

the prosecution of individuals who give self-incriminating evidence in leniency applications? 

This gives rise to highly inequitable results and would be likely to have a substantial chilling effect on the 

submission of leniency applications, which in turn would be detrimental to the policy objectives of the 

Competition Act.  We therefore respectfully submit that it would be to the detriment of the economy as a 

whole were the Commission amenable to co-operating with the NPA in these circumstances.  With the 

Competition Act as currently drafted, two avenues are open to the Commission. The first is for the 

Commission to co-operate with the NPA in order to seek to ensure that such individuals are in fact not 

prosecuted as their co-operation with the Commission has resulted in the busting of a cartel, and in order to 

ensure that future individuals are not disincentivised from giving evidence to the Commission in terms of the 

CLP. As has been mentioned in much literature, this is a somewhat imperfect solution in that the discretion 

of the NPA to prosecute an individual cannot be fettered by any third party, including the Commission30.  

The other alternative is for the Commission to subpoena evidence from a leniency applicant pursuant to 

receiving and granting a marker application. On this basis any self-incriminating statements made in the 

leniency application should be inadmissible in any criminal proceedings by virtue of the operation of section 

49A(3).  However, there are of course downsides to this for the leniency applicant, in that once the 

Commission has issued the subpoena, the leniency applicant is naturally compelled to provide all relevant 

evidence; it cannot elect to withdraw the marker application and not provide the evidence at the last minute.  

However, it is respectfully submitted that this is far more palatable than waiving the right not to make self-

incriminating statements. 

 

 

 

 

 

 

 

                                                      

30 Ibid Footnote 35 
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