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MAIN COMPETITION CONCERNS AT THIS LEVEL MAIN PARTICIPANTS AT THIS LEVEL

Engineers
Architects

Surveying and mapping
Consultants

Waste management services
Landscaping services

Sewage treatment

Heavy and civil engineering contractors
Specialty trade contractors

Construction machinery manufacturing
Construction materials manufacturing

Construction equipment repair or rental
Nursery or garden wholesale

 Construction materials wholesale

Information sharing
Fee setting

Collusion
State sanctioned monopoly

Barriers to entry
Standard setting
Concentration

Collusive tendering

Vertical integration
Margin squeeze

Collusion

DESIGN AND PLANNING

MATERIALS AND COMPONENTS

CONSTRUCTION AND INSTALLATION

Since its inception in 1999 the Competition Commission 
(Commission) has studied the construction value chain 
and observed some practices that aid development in the 
industry but others that hinder this development, along 
with the progress made by the various regulators in this 
area. Some of these harmful practices arose from the law 
and others simply developed into trade customs over 
time. Owing to the Commission’s bird’s eye view of the 
construction value chain and all the industries affected by 
it, we compiled this booklet in order to bring awareness 
to the more harmful practices prevailing in construction 
and to suggest ways in which regulators and consumers 
can work together to make the industry function more 
competitively.

ABOUT THIS BOOKLET

Construction builds and maintains the infrastructure 
on which almost every other industry depends. For this 
reason the industry is key to achieving any country’s 
development goals. This is true for South Africa too. 
In 2017 the construction industry contributed 3.9% to 
South Africa’s GDP and employed around 1.4 million 
people, with 430 000 of these in the informal sector. 
Construction is a significant employer and an important 
contributor to our economic growth.  As such its pro-
competitive development impacts positively on the 
economy as a whole.

WHY THE FOCUS ON 
CONSTRUCTION?

THE CONSTRUCTION LANDSCAPE 

This is where we are…

Since its inception in 1999 the Commission has 
gained significant insights into the operations of the 
South African construction industry and the levels 
of competitiveness within it. We have investigated 
complaints, assessed mergers, considered 
exemption applications and conducted research 
studies throughout the construction value chain. 
With the aid of regional and international research 
partners, the Commission has also carried out 
comparative research studies which have helped to 
identify international best practice in construction 
and determine how best to apply this knowledge to 
our local industry.

Probably the most prominent outcome of the 
Commission’s interventions in the construction 
industry is the so-called “construction cartel” 
investigation which yielded a monetary penalty of 
R1,46 billion against 15 construction firms when 
the Commission concluded the first leg of its 
investigation in July 2013. The shocking revelation 
that a construction cartel had existed and thrived 
in this country, for years, dominated the news for 
months after this came to light. 

The Commission’s investigation uncovered 300 
rigged projects worth an astounding R47 billion 
and massively increased the call on law makers 
to criminalise cartel conduct and jail company 
executives who were found guilty of participating 
in such conduct – a law that was subsequently 
implemented on 1 May 2016. Roger Jardine, former 
Aveng CEO, described the construction cartel as 

“the biggest corporate scandal in post-apartheid 
South Africa”.

But the Commissions interventions in this industry 
neither started nor ended with the construction 
cartel. In fact members of the construction cartel 
continue to appear before the Competition 
Tribunal for cartel agreements they entered into 
but never admitted to before July 2013. Since July 
2013 the Tribunal has imposed at least R457.4 
million in monetary penalties against construction 
firms for cartel conduct. What’s more, construction 
matters continue to feature in the Commission’s 
investigations and merger assessments. For 
example in the 2017/18 financial year, 17.11% of 
the Commission’s cartel investigations fell within 
construction and infrastructure while 2.56% of 
the mergers the Commission assessed were in 
construction. 

From the complaints received and other data 
gathered it is clear that every level of the 
construction value chain presents competition 
challenges, some with a more direct impact on the 
market than others. Diagram 1 below briefly points 
out these challenges and the paragraphs that follow 
elaborate on each level of the value chain.

MAINTENANCE AND MONITORING



54

The first level of the construction value chain comprises 
professionals operating in and consulting to the 
construction industry. Frequently, professionals form 
trade associations with the aim of sharing best practice 
in an industry and maintaining good quality standards. 
Such standards are commonly contained in a code 
of conduct or a set of professional rules. While trade 
associations generally benefit industries and aid their 
development, they also carry the risk of anti-competitive 
information sharing which can have detrimental effects 
on the market. 

In South Africa, information sharing within trade 
associations is anti-competitive if it substantially and 
unjustifiably lessens competition or if it leads to price 
fixing, market allocation or collusive tendering. For this 
reason trade associations must ensure that any guidance 
they offer their members does not unduly restrict their 
members’ ability to independently determine the price 
and quality of their goods or services. Similarly regulators 
of professional associations should caution against 
encouraging anti-competitive information sharing 
amongst professionals or traders within the regulated 
industry.

In cases where professional associations believe their 
rules restrict competition but are nevertheless necessary 
to maintain professional standards or the ordinary 
function of the profession, the association may apply to 
be exempted from the application of the Competition 
Act. The definition of ‘professional association’ in the 
Competition Act specifically includes those registered 
in terms of the Architects Act of 1970, the Engineering 
Profession of South Africa Act of 1990, the Quantity 
Surveyors Act of 1970, and the Professional and Technical 
Surveyors Act of 1984.

DESIGN AND PLANNING

OVERSTEPPING THE MARK

In January 2016 the Competition Commission 
rejected five exemption applications filed by the 
Council for the Built Environment (CBE) finding that 
its professional rules went a step too far in trying to 
maintain professional standards. 

The CBE is a statutory body which regulates and 
oversees the activities of six professional councils 
within the built environment, namely the Engineering 
Council of South Africa; the South African Council for 
the Quantity Surveying Profession; the South African 
Council for the Architectural Profession; the South 
African Council for Property Valuers Profession; the 
South African Council for the Landscape Architectural 

Profession and the South African Council for the 
Project and Construction Management Professions. 

The CBE filed the exemption application believing 
that although their professional rules restricted 
competition, they were nonetheless necessary 
to maintain professional standards in the built 
environment. In particular the CBE hoped to maintain 
rules that reserved work for specified registered 
professionals with a certain level of competency, 
skills and academic qualification in their respective 
professions. The CBE believed these professional 
rules were important to protect consumers from 
health, safety and financial risks associated with work 

performed by professionals in the built environment.
The Commission, however, found that the rules 
unduly restricted competition in that they prevented 
unregistered persons from undertaking work 
reserved for registered persons, regardless of their 
competence, qualifications or experience. Moreover 
the Commission found that there were other existing 
regulations in force that catered for public health, 
safety and financial risks associated with work 
performed by professionals in the built environment. 
These were sufficient to protect consumers from any 
wrong doing or under-performance by professionals. 
Lastly, the Commission found that the rules in question 
were not in line with international best practice.

This level of the value chain comprises the various 
inputs used in construction from machinery to materials. 
This level includes cement, ready mixed concrete, 
aggregates as well as steel and other metal products. 
Our research in other African economies indicates that 
vertical integration is a common competition concern at 
this level of the value chain. In this regard, construction 
firms are often vertically integrated with suppliers 
of construction inputs. This reality can incentivise 
construction firms to favour suppliers within their 
group of companies in construction projects leaving 
independent input suppliers with few or no avenues of 
supply. In competition terms this practice is commonly 
referred to as ‘foreclosure’. 

Another common consequence of vertical integration is 
referred to as ‘margin squeeze’ where the firm operating 
in the upstream market – in this case the construction 
market – sets a price for inputs which has the effect of 
protecting the firm from competitors in the downstream 
(or input) market. In this way, the construction firm ends 
up squeezing the margins of its rivals at the input level 
of the market. For margin squeeze or foreclosure to 
succeed as an anti-competitive strategy, the construction 
firm in question would need to have some level of market 
power. 

The Commission has also uncovered collusion at this 
level of the value chain resulting in penalties being 
imposed on firms operating in the materials and 

components level. Examples include the plastic pipes 
cartel, the concrete pipes cartel, the wire mesh cartel and 
the long running cement cartel.

At this level of the value chain, firms most at risk of 
violating competition laws are those firms that are 
vertically integrated and have a level of market power 
at the upstream level of the market. Such firms should 
apply non-discriminatory trade practices in relation to 
suppliers competing in downstream markets. The risk 
of collusion also remains at this level of the construction 
value chain, as demonstrated by past investigations of 
the Commission. To avoid falling foul of the Competition 
Act, competing firms should refrain from agreeing on 
prices or other trading conditions with rivals. 

MATERIALS AND COMPONENTS

COMMISSION REINFORCES COMPETITION

In September 2008 the Commission blocked a 
merger in which Aveng sought to acquire Silverton 
Reinforcing, Koedoespoort Reinforcing, Witbank 
Reinforcing and Nelspruit Reinforcing bar yards.  This 
transaction raised concerns about vertical integration, 
amongst other things. Aveng was involved in the 
upstream market for the production of mesh and wire. 
The target firms were downstream suppliers of mesh 
and wire in construction projects. During the merger 
investigation Aveng applied for corporate leniency 

in respect of the upstream market for the production 
and supply of mesh. 

In this transaction the Commission did not find 
vertical integration likely to facilitate coordination. 
This was linked to the Commission’s finding that the 
proportion of mesh sourced by the target firms was 
very small such that the transaction was unlikely to 
result in customer foreclosure. Accordingly, the target 
firms were not sufficiently important outlets such 

that foreclosure of access to them was likely to make 
deviation by upstream rivals from the coordinated 
outcome unattractive. 

Clearly vertical mergers in collusive markets are likely 
to attract attention from competition authorities and 
finding a likelihood of foreclosure could exacerbate 
concerns of coordinated behaviour amongst firms. 
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construction firms had the ability to undertake these 
large projects.5  

Thus based on the CIDB ratings and the top tier 
construction firms’ knowledge that they were the only 
ones eligible to undertake larger projects, it became 
easier for them to reach various collusive agreements 
particularly for projects categorised under CIDB grading 
7 to 9. These firms were effectively operating in a highly 
concentrated market.  

One solution for the negative effects of the high 
concentration levels brought about by the CIDB grading 
is embedded in the CIDB regulations however we 
believe the proposed solution does not go far enough. 
The regulations provide that firms in the lower grades 
are entitled to form joint ventures and thus qualify for a 
higher grading. In our view the CIDB ratings can increase 
the eligible number to form a joint venture in the 
different grades in order to allow relatively smaller firms 
to participate in those projects and this would invariably 
increase competition.6  

In addition the current CIDB ratings provisions do 
not limit the number of contracts a firm can bid for or 
undertake at the same time. In this regard, we propose 
that after consultation with all affected stakeholders, 
the CIDB should within each grading stipulate the 
number of projects a firm can bid for at a particular 

point in time. These proposed limitations will allow 
greater participation by smaller firms in this market 
albeit through the joint venture provisions and this will 
invariably reduce the likelihood of collusion and thus 
increase competition.7  

COLLUSIVE TENDERING 

Collusive tendering or bid rigging occurs when 
competitors agree to coordinate their response to a 
tender while creating the false impression of submitting 
competitive bids. Typically one firm is staged to win the 
tender while the remaining firms are compensated for 
losing the tender. In the case of the construction cartel 
uncovered by the Commission, the winning firm typically 
paid the losing firms a “loser’s fee” as compensation for 
agreeing to lose a bid. Our research indicates that all 
the factors discussed above contributed in one way or 
another to the formation and continued existence of the 
construction cartel.  

In addition to the regulatory improvements we suggest 
above, the following solutions could also reduce the 
likelihood of any future collusion in this industry. 

Firstly the simultaneous roll out of major projects by 
government is a crucial factor that contributed to the 
formation of the construction cartel. The knowledge that 
there were multiple projects commissioned made the 

cartelist firms willing to sacrifice other lucrative deals 
knowing that they would be compensated through other 
projects. It is recommended that major construction 
projects should not be rolled out around the same period 
but rather be rolled out in different stages to mitigate 
creating an environment conducive for cartel formation. 
In addition larger projects can also be rolled out in 
smaller packages in order to allow smaller graded firms 
to participate in those projects and this will invariably 
increase competition and reduce the likelihood of cartel 
formation.

Secondly the CIDB could introduce tougher sanctions 
to those contactors found to have engaged in collusive 
tendering. These tougher sanctions can provide a further 
deterrence mechanism for any firms wanting to take part 
in cartel conduct.

Finally, there should be a closer working relationship 
between the CIDB, the Commission and National 
Treasury in ensuring that public sector tenders are 
not subject to collusive tendering. In this regard, we 
propose that the three entities meet on a regular basis to 
discuss developments in this construction industry. The 
frequency of the meetings can be increased if there is 
any ongoing investigation by any of these organisations 
or when larger projects similar to those undertaken 
prior to the 2010 FIFA World Cup are about to be 
commissioned.8 
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The construction and installation level of the market presents a range of potential and existing competition challenges. Regulators and participants in this industry should be aware of 
these challenges in order to respond to them appropriately.

BARRIERS TO ENTRY  

CIDB regulations provide a ranking framework for 
construction projects based on the track record and 
available capital of contractors. This allows construction 
firms to tender for different projects in grades 1 to 9, 
depending on which grade they qualify for. In this way 
the CIDB rating system regulates the extent to which firms 
can participate in public sector construction tenders. 
While the primary intention of the CIDB ranking system 
is to protect the market from unqualified contractors, the 
system also raises barriers to entry for firms that fall outside 
CIDB grades. The main barriers can be categorised as 
(1) registration compliance and regulatory requirements; 
(2) high initial capital requirements; (3) operating costs 
that are substantial given that this industry has low profit 
margins; (4) requirements to possess industry specific 
knowledge; and (5) the need to attract skilled labour 
whilst the supply thereof is limited. The implementation 
of the CIDB rating system can also act as an additional 
barrier to entry for public tenders as it limits the number 
of firms that can participate in this industry. More so, the 
CIDB ratings’ dual requirements of financial capacity and 
work capacity further acts as significant barrier to entry 
for those other firms that are capable to participate in 
this industry but for the track record. Thus barriers to 
entry are high for high valued projects that are typically 
classified between grades 2 to 9.

STANDARD SETTING 

The CIDB grading system is a form of standard setting 
given that it sets requirements and standards that govern 
the participation of contractors in each advertised tender 
according to the different grading levels. Thus each contactor 
must adhere to the stipulated standards set by the CIDB in 
different grades to be eligible to tender for projects.1   

Standard setting can have efficiency benefits such as 
protecting consumers from inferior or dangerous products 
or increasing compatibility between complementary and 
substitute products. However standard setting can also 
have anti-competitive effects. It can facilitate collusion 
between competitors by reducing product differentiation 
or making product specifications more readily observable. 
It may enable exclusion of new entrants or other firms from 
the market. Finally it may confer upon a firm market power 
which, absent the standard, it may not have possessed2 
.   Indeed a 2017 Commission study concluded that “the 
CIDB ratings may have created an environment conducive 
for collusive conducts in the recent construction cartel”.3   

In South Africa there has only been one case4  on the anti-
competitive effects of standard setting brought before 
the courts. The Competition Tribunal and the Competition 
Appeal Court (CAC) reached different conclusions on the 
effects of standard setting in this case but the European 
Commission (EC) guidelines on standard setting 
(2001) offer the following guidance to stakeholders 
on ensuring that standard setting does not lead to 

anti-competitive outcomes. Where standard-setting 
agreements risk creating market power, the EC proposes 
that (1) the participation in the standard-setting should be 
unrestricted; (2) the procedure for adopting the specific 
standard should be transparent; (3) standardisation 
agreements should not contain obligation to comply with 
the standards; and (4) the standard setting organisation’s 
rules would need to ensure effective access to standards 
on fair, reasonable and non-discriminatory terms. 

CONCENTRATION  

It is an accepted competition principle that the fewer 
the participants in an industry, the higher the likelihood 
of collusion. Collusion is also made easier by standard 
setting and high barriers to entry, as discussed above. 
Taken together these factors make it easy for competitors 
to identify the participants in a market, to predict the 
participants offering and to take comfort from the lack 
of any competitive threat from external parties. The 
dual requirements by the CIDB of financial capability 
and track record had the effect that only few companies 
stood a realistic chance of successfully being awarded 
projects within a specific grade. Indeed the Commission’s 
investigation into the construction cartel revealed that 
the collusion was instigated by the top tier of the grade 
9 level construction in the CIDB General Buildings (“GB”) 
and Civil Engineering (“CE”) categories. 

Albeit there are more than 50 firms’ registered in the GB 
and CE categories, the reality was that only the top tier 

CONSTRUCTION AND INSTALLATION

BEHIND COLLUSIVE SCENES

“I believe that collusion is just a nice sanitized word 
for corruption.” These are the words of Roger Jardine, 
former CEO of Aveng, in October 2013 when he 
reflected on his harrowing experience overseeing a 
company alleged to have colluded with competitors 

on multiple construction contracts. Extracts from his 
lecture to the WITS business school, below, reveal a 
long standing culture of collusion within the firm that 
started years before the CEO would even contemplate 
his future as a construction boss.9  

First, I would like to share my Aveng journey with you. 
I took up the role of Chief Executive Officer at Aveng 
in July 2008 during the build-up to the 2010 Soccer 
World Cup, a very exciting time for our country and for 
the industry.  I was excited by the role of infrastructure 

... To Page 8
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This level of the construction value chain comprises waste 
management services, landscaping services and sewage 
treatment. While this sector has not presented as many 
competition concerns as the preceding levels, it has also 
not been without competition challenges. One notable 
case was the outcome of the Commission’s investigation 
– and subsequent Tribunal hearing - into allegations of 
collusion against Enviroserv and Wasteman.

On 17 September 2018 the Competition Tribunal found 
that Enviroserv colluded with its competitor, Wasteman, 
to set the price of waste transportation services to 
customers. The Tribunal found that the two firms used 
their Cape Town based joint venture, Vissershok – which 
was established solely as a landfill site – to covertly set 
prices for their waste transportation services, while 
maintaining the appearance of competition between their 
respective waste transportation businesses. In this regard 
the Tribunal concluded that Vissershok provided a forum 
for the partners to reach agreement on their downstream 
price. The anti-competitive conduct took place from about 
September 2008 until late 2012. 

Wasteman previously received leniency from the 
Competition Commission for its role in the collusion 
on condition that it would assist the Commission in its 
prosecution of Enviroserv.

The finding came after the Commission referred a 
complaint of collusion, on 14 February 2017, against 
Wasteman to the Tribunal for prosecution and 
adjudication. The Commission alleged that Enviroserv and 
Wasteman fixed prices for waste transportation from 1998 
until November 2013 and divided markets by allocating 
customers to one another between 2005 and 2012. While 
the Tribunal largely found in favour of the Commission 
regarding its price fixing allegation, the Commission’s 

complaint was not successful in respect of the allegation 
that Enviroserv and Wasteman were dividing markets by 
allocating customers to one another.

As separate entities Enviroserv and Wasteman operated 
as competing waste transportation companies. Further 
upstream, the competitors jointly owned a landfill site, 
Vissershok, which served both Enviroserv and Wasteman 
as well as third party waste transportation companies. 
The Tribunal’s judgment revealed that Vissershok would 
charge third party waste transportation companies 
approximately 43% more, to receive their waste, than 
they charged the joint venture partners: Enviroserv and 
Wasteman, leaving third party waste transportation 
firms at a significant disadvantage to their competitors 
Enviroserv and Wasteman.  The Tribunal judgment noted 
however that the relationship between the two was 
often acrimonious, a circumstance which partly led to 
Enviroserv’s decision to seek the Commission’s leniency 
for its part in the collusion. 

For purposes of determining an appropriate administrative 
penalty, the Tribunal found that Enviroserv’s period of 
liability lasted from September 2008 to at least March 
2010. After considering the duration of the conduct as well 
as aggravating and mitigating circumstances, the Tribunal 
imposed a penalty of R10 209 519.00 on Enviroserv.10   

Another concern that has, in the past, been raised with 
the Commission is the exclusive contracts for waste 
services which are drawn up by municipalities. These 
contracts, it is alleged, prevent other waste management 
firms from participating in this industry. In 2002 Dumpit 
Waste Removal (Pty) Ltd (“Dumpit”), an independent 
waste remover, alleged that the respondents, the City of 
Johannesburg (“COJ”) and Pikitup (Pty) Ltd (“Pikitup”), a 
corporate entity wholly owned by the COJ, were abusing 

their dominance in the waste removal market by engaging 
in exclusionary acts by inducing Dumpit’s customers not 
to deal with Dumpit. 

At the time the function of waste removal was regulated 
by statute. In terms of the Constitution waste removal 
was a functional area over which municipalities had the 
executive authority to make and administer by-laws. 
In terms of existing by-laws the removal of waste was 
a service that could only be undertaken by a person 
licenced to do so. Thus private operators had no right to 
carry on business as waste removers - they could only do 
so once they had been issued a permit or had otherwise 
been authorised by municipalities for that purpose and 
then only within the limits of their permit.

In one judgment issued by the Tribunal concerning the 
Dumpit / Pikitup case the Tribunal expressed concern 
about the reservation of work for licenced waste removal 
companies saying “those with an interest in competition 
policy may well believe that the COJ should move rapidly 
to establish clear boundaries between those areas of 
waste collection monopolised by an entity designated by 
the first respondent and those in which private operators 
are permitted to compete. Indeed, they may go further 
and urge the COJ to leave as much room as possible for 
the functioning of a market in the collection of waste. There 
may even be justified grounds for fearing that the form 
selected by the first respondent – a separate corporate 
entity – portends likely future privatisation by which time the 
dominance of the existing statutory monopoly would be 
well nigh unassailable.” Thus the Tribunal clearly expressed 
its preference for a more competitive distribution of work 
in waste removal services. In this particular case though, 
the Tribunal concluded that the merits of the matter had 
to be decided in a separate forum and so the matter was 
not finalised in the competition court. 

MAINTENANCE AND MONITORINGdevelopment in the overall growth and development 
of a country. Within weeks of taking up my new role 
I received the first subpoena from the Competition 
Commission. I remember that moment clearly 
because it was the first time in my life that I received a 
subpoena of any kind. 

The Competition Commission wanted Aveng to 
respond to evidence presented by another company 
that some 10 companies had engaged in anti-
competitive practices related to the precast concrete 
market. The suspected cartel involved price-fixing 
(including credit terms and level of discounts), market 
allocation and collusive tendering in precast concrete 
products, mainly pipes, culverts and manholes. The 
cartel was alleged to be run nationally but in three 
regions in particular: Gauteng, Kwa-Zulu Natal and 
Western Cape. What I found quite staggering was that 
the cartel was formed in 1973, as I happily played in 
the yellow sand on the mine-dumps of Riverlea waiting 
for my ninth birthday to arrive. The precast concrete 
products cartel was in existence for 34 years. In 2009 
Aveng agreed to pay a fine of R46,3m which was 8% 
of that division’s turnover.

In the meantime, further investigations were 
percolating in the Pretoria offices of the Competition 
Commission. In March 2011 I once again signed, on 
behalf of the company, a consent order admitting 
that the company had entered into agreements with 
its competitors to fix prices and divide markets by 
allocating customers in the mesh and reinforcing 
steel markets, and also to collusive tendering.  Aveng 
agreed to pay an administrative penalty of 128.9m (8% 
of Steeledale’s annual turnover in FY2008) and agreed 
to cooperate with the Commission in prosecuting 
the remaining respondents and in the Fast Track 

Process, and to implement a competition compliance 
programme.

By now I was becoming intimately familiar with the 
Competition Commission which has been a dubious 
honour.

I would like to take you behind the drama of the news 
coverage to give you a sense of what it was like to try to 
run a major global corporation in the middle of what I 
have come to regard as the biggest corporate scandal 
in post-apartheid South Africa. This investigation grew 
in the first 2 years and eventually would consume much 
of my time. I sometimes joked with colleagues that we 
should look for a new CEO as I had taken on the role of 
Chief Competition Officer. I also took this matter quite 
personally as I found myself at the centre of a scandal 
that was not of my own making and violated my views 
on corporate citizenship and values. My loneliest 
moments in this journey were when I had to face the 
public and recognise the doubt in someone’s eyes as 
to whether I was truly involved in this affair. 

It is quite difficult to manage the complexities of a major 
company in the middle of an almost daily bombardment 
of competition issues. I want to warn all Directors and 
Senior Officers of companies who are tempted to 
engage in collusive or cartel behaviour. You should 
not only focus on the profitability of a cartel but you 
should realise that cartel behaviour comes at a major 
cost which includes creating an internal climate where 
trust and suspicion dominate corridor talk as internal 
investigations unfold. It also brings on reputational 
risks, financial exposure, and exhausts management’s 
time. My message is simply this: The long term costs of 
cartel behaviour are materially worse than the benefits 
of any possible short term profits.

We had to do a thorough internal investigation to 
establish what occurred in the company. By the time 
15 construction firms agreed to settle fines totalling 
R1, 46bn the pattern of behaviour over the years 
was quite clear.  The evidence collected by the 
Competition Commission showed the various ways in 
which firms have historically determined, maintained 
and monitored collusive agreements, including: 
meetings to divide markets and agree on margins; 
different combinations of firms coordinating tenders 
over different projects; firms colluding to create the 
illusion of competition by submitting sham tenders 
(“cover pricing”) to enable a fellow conspirator to 
win a tender; firms agreeing that whoever won a 
tender would pay the losing bidders a “loser’s fee” to 
cover their costs of bidding; and sub-contracting to 
compensate losing bidders. These “losers’ fees” were 
apparently disguised through fake accounts in line 
items called plant and machinery, scaffolding hire or 
labour. Money came in and out of these accounts, they 
kept a score sheet to keep track of who owed monies, 
invoices were raised, and if another project came up 
offsets were applied.  In the steel cartel, which was a 
selling environment (not tenders), they circulated price 
lists and agreed on a price ceiling in certain markets.

As I discovered the details of how these cartels worked 
I often asked myself what is the moral boundary 
between collusion and corruption. Collusion is broadly 
defined as secret or illegal co-operation or conspiracy 
especially in order to cheat or deceive others. 

Corruption is broadly defined as lacking integrity, 
dishonest or fraudulent conduct, typically involving 
bribery, or the action of making something morally 
depraved. I believe that collusion is just a nice sanitized 
word for corruption.”
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Applicable level of 
the value chain

Main competition 
concerns at this level

Actions required Anticipated outcomes

Regulators Market players Consumers

DESIGN AND 
PLANNING

Information sharing 

Fee setting

Regulations should not 
encourage information 
sharing on price and quality 
amongst rivals

Guidance from trade 
associations should not 
restrict members’ freedom to 
determine price and quality 

Professional associations 
should apply for Schedule 1 
exemption where professional 
rules are anti-competitive but 
necessary

Shop around for competitive 
quotes on professional 
services

Report suspicious uniformity 
in product or service offering

Report suspicious 
unwillingness to supply 
markets within reach

Information sharing will 
target necessary areas of 
development, such as safety 
and technology

Fees will be determined 
independently, according to 
each service providers unique 
circumstance and customer 
base

MATERIALS AND 
COMPONENTS

Vertical integration

Margin squeeze

Vertically integrated firms 
with market power should 
not discriminate between 
suppliers in downstream 
markets

Report suspicious product 
or service bundling by rivals 
across different levels of the 
value chain

Report suspicious product 
or service bundling across 
different levels of the value 
chain

Playing fields will be level 
amongst established firms 
and new entrants 

Downstream markets will 
encourage entry and growth 
of new firms

Collusion

Regulations should not 
encourage information 
sharing on price and quality 
amongst rivals

Competing firms should 
refrain from agreeing on 
prices or other trading 
conditions with rivals

Shop around for competitive 
quotes in materials and 
components

Report suspicious uniformity 
in product or service offering

Report suspicious 
unwillingness to supply 
markets within reach

Markets will remain 
competitive leading to 
efficient products and services 
as well as competitive pricing

IDEAL OUTCOMES FOR THE INDUSTRY 

This is where we want to go…

A more competitive construction industry would be a more inclusive industry 
which would benefit the market as a whole. While the collective efforts of 
regulators, civil society and market participants have helped to bring about a 
construction industry far more open than before, the Commission’s vision is to 
see a market that is free from the abuse of market power, free from collusive 

influence and open to potential entrants at all levels of the value chain. These 
goals are well within reach if regulators, market participants and vigilant 
consumers follow the basic principles of competition compliance which we 
outline below.

ACTIONS REQUIRED OF THE INDUSTRY 

This is how we plan to get there…
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Applicable level 
of the value chain

Main competition 
concerns at this level

Actions required Anticipated outcomes

Regulators Market players Consumers

CONSTRUCTION 
AND 

INSTALLATION

Barriers to entry

Concentration

CIDB ratings can increase the number of firms 
eligible to form joint ventures across different 
grades

CIDB could, within each grading, stipulate the 
number of projects a firm can bid for at a particular 
point in time

Larger projects can also be rolled out in smaller 
packages in order to allow smaller graded firms to 
participate

Established firms should 
display a willingness 
to form legitimate 
joint ventures with less 
experienced firms
Established participants 
should adhere to 
regulations aimed 
at broadening the 
participation of new 
entrants

Actively seek out 
new entrants and 
smaller participants 
for opportunities to 
participate meaningfully 
in the construction 
industry

These provisions 
will allow greater 
participation by smaller 
firms

Allowing smaller 
graded firms to 
participate in these 
projects will invariably 
increase competition 
and reduce the 
likelihood of cartel 
formation

Standard setting

Collusive tendering

Regulations should not encourage information 
sharing on price and quality amongst rivals

Regulators should adopt the ‘certificate of 
independent bid verification’ as part of its 
procurement process

Major construction projects should not be rolled out 
around the same period but rather be rolled out in 
different stages to mitigate creating an environment 
conducive for cartel formation

Report any suspected collusive tendering to the 
Commission for further investigation

CIDB could introduce tougher sanctions to those 
contactors found to have engaged in collusive 
tendering

There should be a closer working between the CIDB, 
the Commission and National Treasury in ensuring 
that public sector tenders are not subject to collusive 
tendering. Regular meetings are recommended.

Competing firms should 
refrain from agreeing 
on prices or other 
trading conditions with 
rivals. The Tribunal has 
previously held that 
a firm that witnesses 
collusive discussions, 
but does nothing to 
remove themselves 
or discourage the 
discussion, has also 
contravened the 
Competition Act.

Shop around for 
competitive quotes in 
construction

Be vigilant in evaluating 
bids for a tender, taking 
special note of bids that 
appear co-ordinated

Report suspicious 
uniformity in product or 
service offering

Report suspicious 
unwillingness to supply 
markets within reach

Tougher sanctions 
can provide a further 
deterrence mechanism 
for any firms wanting 
to take part in cartel 
conduct

Applicable level of 
the value chain

Main competition 
concerns at this level

Actions required Anticipated outcomes

Regulators Market players Consumers

MAINTENANCE AND 
MONITORING

Collusion

Competing firms should 
refrain from agreeing on 
prices or other trading 
conditions with rivals. The 
Tribunal has previously held 
that a firm that witnesses 
collusive discussions, but does 
nothing to remove themselves 
or discourage the discussion, 
has also contravened the 
Competition Act.

Shop around for competitive 
quotes in construction

Be vigilant in evaluating bids 
for a tender, taking special 
note of bids that appear co-
ordinated

Report suspicious uniformity 
in product or service offering

Report suspicious 
unwillingness to supply 
markets within reach

State sanctioned 
monopoly

Encourage free competition 
in waste collection 
alternatively establish clear 
boundaries between State 
waste collection and private 
waste collection services

Free competition enables 
optimum quality at 
competitive prices
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Limited (“Fikile”) and Motheo Construction 
Proprietary Limited (“Motheo”) in 2017.11  The 
proposed transaction was approved with conditions, 
by the both the Commission and the Tribunal. The 
conditions related to measures against the sharing of 
competitively sensitive information; reporting on the 
progress of the WHBO Alliance and the termination 
of the Alliance process; fair and non-prejudicial 
allocation of work to the Emerging Contractors; and 
development of a Competition Compliance Policy.

1.2 The merger of Kutana Construction (Pty) Ltd 
(“Kutana Construction”) and Aveng Grinaker LTA 
Holdings (Pty) Ltd (“Aveng Grinaker”) in 2017.12  The 
Commission approved an intermediate merger, 
without conditions, whereby Kutana Construction 
acquired 51% in Aveng Grinaker following a 
Settlement Agreement agreed to in 2016. In terms 
of the Settlement Agreement, Aveng elected to 
sell equity to a firm controlled by a historically 
disadvantage person.

1.3 Raubex Proprietary Limited (“Raubex”), Umso 
Construction Proprietary Limited (“Umso”) and Enza 
Construction Proprietary Limited (“Enza”) in 2017. 
Post-merger, the merging parties would operate 
as a single economic entity (“Raubex Alliance”).The 
conditions attached were linked to the interaction of 
the merging parties in relation to the Fund as well 
as the termination process as contemplated by the 
Settlement Agreement.

1.4 Stefanutti Stocks Proprietary Limited (“Stefanutti”), 
TN Molefe Construction Proprietary Limited (“TN 
Molefe”) and Axsys Group Proprietary Limited 
(“Axsys”) in 2017.13  The transaction entailed 
the formation of an economic alliance between 
Stefanutti, TN Molefe and Axsys whereby the merging 
parties would operate as a single economic entity 
(“Stefanutti Alliance”). The merger was approved with 

conditions around the management of the Fund and 
the implementation of a Competition Compliance 
Policy within 6 (six) months of the approval date.

1.5 WBHO Construction (Pty) Ltd (“WBHO 
Construction”), Faku Family Enterprises (Pty) Ltd 
(“FFE”) and Grindrod Rail Construction Company 
(Pty) Ltd (“GRCC”) in 2017.14   The Commission 
and the Tribunal approved the merger without 
conditions. Post-merger, WBHO Construction would 
control GRCC and FFE would control GRC SA.

The construction industry has already come a long 
way from the days of exclusion and secure cartels. The 
regulatory reforms that have taken place as a result of 
exposing abusive and collusive conduct have certainly 
impacted the way construction firms do business. Three 
developments worth noting are: (1) the adoption of the 
certificate of independent bid determination in tender 
procedures; (2) the introduction of personal criminal 
liability for collusion; and (3) mergers and acquisitions 
aimed at increasing the participation of smaller firms in 
the market.

Certificate of independent bid determination

On the 21 July 2010, the National Treasury issued 
a practice note in terms of section 76 of the Public 
Finance Management Act on prohibited practices which 
included directives on the certificate of independent 
bid determination or CIBD. The CIBD is a declaration 
by bidders that they have prepared and submitted their 
bids independently of any other competing bidder. 
It also provides for additional penalties for collusive 
tendering or bid rigging. 

The CIBD serves a dual purpose: (1) it helps to raise 
awareness amongst firms about collusive tendering 
and its consequences; and (2) it serves to deter firms 
from engaging in collusive tendering. According to 
the National Treasury regulations the CIBD must be 
issued by the purchaser as part of the standard bid 
documentation. Bidders must sign the CIBD and submit 
it to the purchaser. 

Personal criminal liability

The exposure of the construction cartel in 2013 massively 
increased the call for law makers to impose harsher 
sentences on executives found to have engaged in or 
known about collusion in their companies. Until that 
time, the possibility of criminal liability for collusion was 
largely confined to academic debates and competition 
law conferences but this changed decisively after the 
prosecution of the construction cartel. 

The provision that profoundly changed the world 
company directors, and those with “management 
authority”, operate in passed into law on 1 May 2016. 
Until then only companies could be held responsible 
for engaging in cartel conduct, that is: price fixing, 
dividing up markets and tender collusion. And for that 
reason, only companies could get immunity from being 
prosecuted by the Commission if they came forward, 
spilled the beans on fellow cartel members in line with 
the Commission’s corporate leniency policy, and helped 
the Commission in its prosecution of the remaining 
cartel members. Once caught, these companies would 
be fined up to 10% of their annual turnover. The actual 
staff of the firm engaged in the price fixing could not 
be held personally liable, even if they called the cartel 
meetings, participated in collusive discussions and 
concluded anti-competitive agreements with their 
competitors. 

But since 1 May 2016 all that has changed. Almost 
eight years after it was initially introduced, the President 
signed into law a new section of the Competition Act 
which holds a “director of a firm” or a person “having 

management authority within the firm” personally and 
criminally liable for the collusion the company engaged 
in if the person (1) caused the firm to collude with other 
firms; or (2) “knowingly acquiesced” in the firm colluding 
with others. If convicted, the individual could face a fine 
up to R500 000 or up to 10 years imprisonment, or 
both. The new law also provides that the Commission 
(1) may not request the prosecution of the director if the 
Commission has certified that the person is deserving of 
leniency; and (2) may make submissions to the National 
Prosecuting Authority [NPA] in support of leniency for 
the director if the Commission has certified that the 
person is deserving of leniency.  

Mergers and acquisitions aimed at increasing the 
participation of smaller firms

In seeking to transform the construction industry, the 
Commission signed a settlement agreement with seven 
major construction companies found guilty of collusion 
on the 2010 World Cup projects. In addition to the 
competition penalty of R1.4bn, the agreement included 
a R1.5bn financial contribution to be spent over 12 years 
for engineering bursaries; enterprise development; 
training; mentorships; artisanal programmes; maths 
and science at schools; and agreement on significant 
empowerment in equity and partnerships. 

Completed mergers in the construction industry, 
include:

1.1 The merger of WBHO Construction Proprietary 
Limited (“WBHO”), Edwin Construction Proprietary 
Limited (“Edwin”), Fikile Construction Proprietary 

NOTABLE DEVELOPMENTS OVER TIME
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AT A GLANCE

• Regulations should not encourage information 
sharing on price and quality amongst rivals

• Guidance from trade associations should not 
restrict members’ freedom to determine price 
and quality 

• Professional associations should apply for 
Schedule 1 exemption where professional 
rules are anti-competitive but necessary

• Guidance from trade associations should not 
restrict members’ freedom to determine price 
and quality 

• Professional associations should apply for 
Schedule 1 exemption where professional 
rules are anti-competitive but necessary

REGULATORS MARKET PLAYERS CONSUMERS

DESIGN AND PLANNING

MATERIALS AND COMPONENTS

Main competition concerns at this level: Information sharing & Fee setting

Engineers  •  Architects 
Surveying and mapping  •  Consultants

Construction machinery manufacturing  • Construction materials manufacturing
Construction equipment repair or rental •  Nursery or garden wholesale  •  Construction materials wholesale

Main competition concerns at this level: Vertical integration & Margin squeeze

• Vertically integrated firms with market power 
should not discriminate between suppliers in 
downstream markets

• Report suspicious product or service bundling 
by rivals across different levels of the value 
chain

• Report suspicious product or service bundling 
across different levels of the value chain

REGULATORS MARKET PLAYERS CONSUMERS

Main competition concerns at this level: Collusion

• Regulations should not encourage information 
sharing on price and quality amongst rivals

• Competing firms should refrain from agreeing 
on prices or other trading conditions with rivals

• Shop around for competitive quotes in 
materials and components

• Report suspicious uniformity in product or 
service offering

• Report suspicious unwillingness to supply 
markets within reach
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CONSTRUCTION AND INSTALLATION

Main competition concerns at this level: Collusion

• Competing firms should refrain from agreeing 
on prices or other trading conditions with 
rivals. The Tribunal has previously held that 
a firm that witnesses collusive discussions, 
but does nothing to remove themselves 
or discourage the discussion, has also 
contravened the Competition Act.

• Shop around for competitive quotes in 
construction

• Be vigilant in evaluating bids for a tender, 
taking special note of bids that appear co-
ordinated

• Report suspicious uniformity in product or 
service offering

• Report suspicious unwillingness to supply 
markets within reach

REGULATORS MARKET PLAYERS CONSUMERS

Main competition concerns at this level: State sanctioned monopoly

• Encourage free competition in waste collection 
alternatively establish clear boundaries 
between State waste collection and private 
waste collection services

Main competition concerns at this level: Barriers to entry & Concentration

• CIDB ratings can increase the number of firms eligible to form joint ventures 
across different grades

• CIDB could, within each grading, stipulate the number of projects a firm can 
bid for at a particular point in time

• Larger projects can also be rolled out in smaller packages in order to allow 
smaller graded firms to participate

• Established firms should display a 
willingness to form legitimate joint 
ventures with less experienced firms

• Established participants should adhere 
to regulations aimed at broadening the 
participation of new entrants

• Actively seek out new entrants 
and smaller participants for 
opportunities to participate 
meaningfully in the construction 
industry

REGULATORS MARKET PLAYERS CONSUMERS

Main competition concerns at this level: Standard setting & Collusive tendering

• Regulations should not encourage information sharing on price and quality 
amongst rivals

• Regulators should adopt the ‘certificate of independent bid verification’ as part of 
its procurement process

• Major construction projects should not be rolled out around the same period 
but rather be rolled out in different stages to mitigate creating an environment 
conducive for cartel formation

• Report any suspected collusive tendering to the Commission for further investigation
• CIDB could introduce tougher sanctions to those contactors found to have 

engaged in collusive tendering
• There should be a closer working between the CIDB, the Commission and 

National Treasury in ensuring that public sector tenders are not subject to 
collusive tendering. Regular meetings are recommended.

• Competing firms should refrain from 
agreeing on prices or other trading 
conditions with rivals. The Tribunal has 
previously held that a firm that witnesses 
collusive discussions, but does nothing 
to remove themselves or discourage 
the discussion, has also contravened the 
Competition Act.

• Shop around for competitive quotes 
in construction

• Be vigilant in evaluating bids for a 
tender, taking special note of bids 
that appear co-ordinated

• Report suspicious uniformity in 
product or service offering

• Report suspicious unwillingness to 
supply markets within reach

Heavy and civil engineering contractors
Specialty trade contractors 

Waste management services  •  Landscaping services
Sewage treatment 

MAINTENANCE AND MONITORING
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