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The Nautilus
The Nautilus has been replicating itself for 500 million years. The spiral is a common
element of all natural development and tends to follow the Golden Ratio (Phi) in its
rates of expansion. The key to Sacred Geometry is the relationship between the
progression of growth and proportion. Beginning with a small single square, (one
unit per side), continue adding larger and larger squares in a counterclockwise
direction using the following number sequence: 1, 1, 2, 3, 5, 8, 13... as illustrated.
The Golden Ratio (phi) is the unique mean such that the ratio of the whole to the
larger portion is the same as the ratio of the larger portion to the smaller portion.
The ratio links each chamber of the nautilus to the new growth and symbolically
preserves the balance of structure and relationship of the Nautilus.

In its 14 years of existence, the South African competition regime has been
recognised globally as a successful model for adopting and implementing new
competition legislation. This includes favourable peer review by the Organisation
for Economic Co-operation and Development and positive reviews of the work
of the authorities in the international literature on competition policy in emerging
jurisdictions.
The Competition Commission (the “Commission”) continues to balance issues
related to consumer welfare with the broader social and economic goals outlined
in the Competition Act, such as employment, international competitiveness,
efficiency and technology gains, as well as the ability of small and medium sized
businesses and firms owned or controlled by historically disadvantaged persons
to compete.
The Commission won Agency of the Year in Asia-Pacific, Middle East & Africa in
the 2011 Global Competition Review Awards and the World Economic Forum’s
2011 Global Competitiveness Report ranked South Africa 7th out of 142 countries
on the extent to which antimonopoly policy promotes competition. The current
GCR rating puts the Commission in the same league as the Ireland’s Competition
Authority, Russia’s Federal Antimonopoly Service and Norway’s Competition
Authority.
The Commission has been the recipient of the Deloitte Best Company to Work
For award in the public sector category in 2009 and 2011. For three consecutive
years, the Ethisphere Institute recognized Commissioner Shan Ramburuth
among the 100 most influential people that affect business ethics in the world.
Mr Ramburuth was ranked 41st in 2010. The Ethisphere Institute is a researchbased international think tank that advances best practice in business ethics.

Our purpose and function
Background information
In 1998, a new framework for competition regulation was established by the democratic government of South Africa. The Competition Act of 1998
established three independent bodies (the Competition Commission, The Competition Tribunal and the Competition Appeal Court) which replaced
the previous Competition Board.
The Commission is the investigation and enforcement agency while the Tribunal is the adjudicative body, very much like a court. Finally, the Appeal
Court considers appeals against decisions of the Tribunal.

The Competition Commission
The Competition Commission is a statutory body constituted in terms of the Competition Act, No 89 of 1998 (the Act).
It is empowered to investigate, control and evaluate restrictive business practices, abuse of dominant positions and mergers in order to achieve
equity and efficiency in the South African economy.
Its purpose is to promote and maintain competition in South Africa in order to do the following:
•

Promote the efficiency, adaptability and development of the economy;

•

Provide consumers with competitive prices and product choices;

•

Promote employment and advance the social and economic welfare of South Africans;

•

Expand opportunities for South African participation in world markets and recognise the role of foreign competition in the Republic;

•

Ensure that small and medium-sized enterprises have an equitable opportunity to participate in the economy; and

•

Promote a greater spread of ownership, in particular to increase the ownership stakes of historically disadvantaged persons.

To achieve its purpose, the Commission’s core functions are to do the following:
Implement measures to increase market transparency;

•

Implement measures to develop public awareness of the provisions of the Act;

•

Investigate and evaluate alleged anti-competitive conduct;

•

Conduct formal inquiry in respect of the general state of competition in a market;

•

Grant or refuse applications for exemption from the application of the Act;

•

Authorise, with or without conditions, prohibit or refer mergers of which it receives notice;

•

Negotiate and conclude consent orders;

•

Refer matters to the Tribunal and appear before the Tribunal when required;

•

Negotiate agreements with any regulatory authority to coordinate and harmonise the exercise of jurisdiction over competition matters within the
relevant industry or sector, and ensure the consistent application of the principles of the Act;

•

Participate in the proceedings of any regulatory authority;

•

Advise – and receive advice from – any regulatory authority;

•

Over time, review legislation and public regulations, and report to the Minister concerning any provision that permits uncompetitive behaviour; and

•

Deal with any other matter referred to it by the Tribunal.
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Commissioner’s Foreword
I thank the dedicated staff of the Competition
Commission for their commitment and productivity
under sometimes difficult circumstances.

In the year under review, the Competition Commission focussed on processing construction
fast track settlements and re-instigating cases that became “unblocked” by rulings in its
favour in the Constitutional Court and the Competition Appeal Court. The courts clarified
procedures in initiating, investigating and prosecuting complaints that had been challenged
by respondents in various cases. Following these rulings, the Commission had to reconsider
the prospects of success in the judicial review of cases in the fertiliser, flat steel, ticketing
services and beer distribution markets. The construction settlements required analysing and
reconciling information provided by firms admitting collusive tendering, and consulting with
stakeholders affected by this conduct.
The Commissioner initiated four complaints and investigated 177 complaints from the public.
In addition the Commission reached settlement agreements with 16 parties for a total of
R 225.6 million. The Competition Tribunal decided four enforcement cases in favour
of the Commission resulting in administrative penalties totalling
R 505.8 million. All of these cases however were appealed by
some respondents. Significantly this included a penalty of
R449m against Telkom for abusing its dominance in the
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telecommunications market between 1999 and 2004, a
period in which Telkom was a monopoly provider of
telecommunications facilities. Telkom withdrew its
appeal in April 2013 and also negotiated a settlement
in the second investigation involving similar conduct.
While none of the 327 mergers considered in the
year were prohibited, conditions were imposed in 37.

Significant amongst the conditional approvals were those requiring

and extent of these activities were not anticipated in the performance

shopping centres to abandon exclusive leases with major supermarkets

targets set for the year, and the outcomes of this work will be reported

that prevented small business competitors from being located in the

in the next period. Staffing and management challenges also played

same shopping centre. The divesture of a brand of infant milk formula

a part. The Commission however injected new blood into its senior

in the Nestle/Pfizer merger was based on detailed economic analysis of

management team, with appointments in the advocacy, mergers

the local market and the international nature of the transaction. Public

and enforcement divisions. These appointments bring international

interest issues relating to energy security were raised by concerned

experience, investigative rigour and management skills to our work.

parties in the Glencore/Xstrata merger. In this case the Commission
demonstrated that the concerns were not merger-specific and made

In the next financial period the Commission will develop a five year

policy recommendations to stakeholders.

strategic plan and institute measures to optimise its performance.

Competition authorities internationally are increasingly required to

I thank the dedicated staff of the Competition Commission for their

demonstrate the impact of their work on market conduct and outcomes

commitment and productivity under sometimes difficult circumstances.

that benefit the consumer. In the year under review, a case study
assessing the demise of the concrete pipes cartel, peer reviewed by a
leading international academic Prof Steven Davies, demonstrated the
positive effects of our enforcement work. The study showed the cartel
overcharges as a result of the collusion. This therefore presumes that
there should be positive effects as a result of breaking the cartel. The
Commission will continue to engage with the methodological challenges

Mr. M Ramburuth

in assessing impact.
The Commission continued its active role in the African Competition
Forum, providing administrative, management and intellectual support
to the nascent organisation. This includes participation in a six-country
research study of key commodity markets and in capacity building
workshops for member countries.
The Commission participated in public discussions on private health care
costs and expenditure. The Minister of Health addressed competition
concerns in private health care in his keynote address at our annual
conference held in September. A significant development was an
with formal powers to conduct market inquiries. This came into effect
on 1 April 2013. The Commission will consult stakeholders and plan a
market inquiry into private health care costs in the next year.
In the past financial year, the institution did not meet all its set targets.
This is a consequence of a number of factors including challenges in
case management in the wake of the constitutional court cases, and
the prioritisation of the construction fast-track settlements. The scale

9
competitioncommission ANNUAL REPORT 2012/13

amendment to the Competition Act which provides the Commission

Office of the Commissioner

10
Back row (from left): Mmboswobeni Nkhumeleni, Gavin Williams, Samson Mamba, Mduduzi Msibi and Shan Ramburuth
Front row (from left): Anastasia Machobane, Innocent Makete, Mittah Sibanyoni and Sesule Mojapelo

Organisational Organogram
Commissioner

Company
Secretary

Enforcement
& Exemptions
Divisional
Manager

Cartels
Divisional
Manager

Mergers &
Acquisitions
Divisional
Manager

Legal
Services
Divisional
Manager

Policy &
Research
Divisional
Manager

Advocacy &
Stakeholder
Relations
Divisional Manager

Corporate
Services
Divisional
Manager

Principal
Analyst

Principal
Investigator

Principal
Analyst

Principal Legal
Counsel

Principal
Analyst

Policy Analyst /
Head of Department

Head of
Department

Senior
Analyst

Senior
Investigator

Senior
Analyst

Senior Legal
Counsel

Senior
Analyst

Coordinator

Accountant /
Network Assistant

Analyst

Investigator

Analyst

Legal Counsel

Analyst

Assistant

Coordinator /
Specialist

Junior
Analyst

Junior
Investigator

Junior
Analyst

Junior
Legal Counsel

Junior
Analyst

Assistant / Clerk
/ Receptionist

Assistant

Assistant

Assistant

Assistant

Assistant

Driver

Catering
Assistant

11
competitioncommission ANNUAL REPORT 2012/13

Deputy
Commissioner

The Three
Strategic Goals

12

The Three
Strategic Goals
The Commission’s strategic plan sets out overarching goals that guide
its work.
The strategic priorities represent the main areas of work that the
Commission will focus on and are grouped into three major themes,
namely:
1. Achieve demonstrable competitive outcomes in the economy
through prioritisation;
2. Enhanced competition environment for economic activity through
strategic partnership, engagement, dialogue and advocacy; and
3. Realise a high performance regulatory agency.

Achieve demonstrable competitive
outcomes in the economy through
prioritisation
Prioritisation of cases to achieve meaningful impact in specific industry
sectors has been firmly established as a strategic necessity within the
Commission. This means that the Commission’s limited resources will be
directed at high-impact industry sectors, markets and cases. Necessary
guidelines have been drafted to apply criteria for prioritisation more
effectively and have been further extended to include cases involving abuse.
The priority sectors have been identified as: food and agro-processing;
intermediate industrial products; and construction and infrastructure.

proportion of expenditure for poor consumers and as such, food prices
have a major impact on the wellbeing of poor households.
In the period under review, the Commission concluded various
settlements and mergers in this sector and conducted an impact
assessment in the flour value chain. Some of these cases are explained
in detail below.

Court ruling in the Massmart/Walmart merger favours
local producers
Walmart’s acquisition of 51% of Massmart highlighted serious public
interest issues. There was concern that the merger could result in job
losses and could have a negative impact on Massmart’s local sourcing
of products, thereby detrimentally affecting South African suppliers.
The Tribunal approved the merger on 31 May 2011 subject to certain
conditions. The main condition was that the merged entity must
establish a programme aimed exclusively at the development of local
South African suppliers, including SMMEs, to the value of R100 million
over the following three years.
Both government and the unions appealed against this ruling before
the Competition Appeal Court (CAC). In March 2012, the CAC
confirmed the ruling of the Tribunal, adding that the merging parties
must commission a study ”to determine the most appropriate means
together with the mechanism by which local suppliers may be
empowered to respond to the challenges posed by the merger and
thus benefit thereby”.
On 9 October 2012, after receiving two expert reports, the CAC ruled
that Massmart must establish a R200 million Supplier Development
Fund for a five-year period. The Fund should seek to incentivise the
merged entity to purchase products from South African producers over
and above other products that would normally be purchased.

Food and Agro-processing
The food and agro-processing sector covers all economic activity
from the production of agricultural products through various stages of
processing to final consumer products. The Commission prioritised this
sector because there is significant value add in agro-processing sectors
such as milling, the sector is labour intensive and the products produced
are essential products bought by all consumers. Food makes up a high

1

The Fund is to be administered and managed by the merged entity,
informed by a five-member advisory board. Members will be chosen
by the merged entity (2); the ministries of Economic Development,
Trade & Industry, and Agriculture, Forestry & Fisheries; the South
African Commercial, Catering and Allied Workers Union (SACCAWU)
and the South African Small, Medium and Micro Enterprises Forum
(SASMMEF).

See International Competition Network, (2009) Summary Report: Seminar on Competition Agency Effectiveness, Competition Policy Implementation Working Group, available at: http://www.icn-zurich.org/Downloads/

Materials/ICN_CPIWG_Report-for-OIB.pdf, [accessed: 26 June 2009]
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International experience suggests that prioritisation often involves
balancing potential impact and significance with risk and resources.1

The advisory board will advise Massmart as to the means and

The Tribunal noted that the “ultimate aim of the remedy is to provide an

mechanisms to fulfil the objective of the Fund, and produce an annual

opportunity for entry by a credible, viable and stand-alone competitor

report and assessment on the activities of the Fund, which will be

in the long run.”

submitted to the Competition Commission. After consultation with
the advisory board, Massmart shall determine the amounts to be

The South African competition authorities have not previously

expended in each year.

considered a transitional re-branding remedy, although it has been
considered and approved by the European Commission in other

Transitional re-branding remedy in Nestle acquisition a
first in South Africa

transactions. At the time of the hearing of the matter by the Tribunal,
the Australian competition authorities had also accepted a very similar
remedy to that described above in its assessment of the acquisition of

In December 2012, the Commission recommended that the Tribunal

the infant nutrition business of Pfizer by Nestlé in Australia.

approve the acquisition of the infant nutrition business of Pfizer Nutrition
(Pfizer) by Nestlé S.A. (Nestlé) subject to several conditions.
In South Africa Nestlé and Pfizer both manufacture and distribute
infant milk formula and together would have a significant share of the

Box 1: Food and Agro-processing
Settlements

infant milk formula market if the merger were to be approved.
Foodcorp
The Commission was concerned that the new merged company

In the year under review, the Commission concluded a

could increase the price of infant milk formula post-merger.

settlement agreement with Foodcorp (Pty) Ltd - one of the

Furthermore, the market participants contacted by the Commission

parties to the wheat and white maize milling cartels referred to

during its investigation also indicated that the transaction raises

the Tribunal in March 2010.

serious competition concerns. Additional factors considered by the
Commission in its assessment of the proposed merger included

Foodcorp admitted to its involvement in agreements to fix

the regulatory restrictions (which act as significant barriers to entry

the selling price of milled white maize and wheat products in

and expansion), and the extent of brand loyalty that would reduce

contravention of section 4(1)(b)(i) of the Competition Act. It

customers’ willingness to switch.

agreed to pay a penalty of R88.5 million, equivalent to 10%
of the turnover of its milling division. It also undertook to

The Commission concluded that the proposed merger would give the

cooperate with the Commission’s prosecution of the remaining

merged entity the ability to profitably raise the prices of infant formula

participants in these cartels.

products. Nestle did not contest the Commission’s position on the
possible competitive effects.
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The Commission has settled with all but one of the five
respondents in the wheat-milling cartel and has settled with

In order to alleviate the competition concerns, the Commission and

four of the seventeen participants in the maize-milling cartel.

the merging parties agreed to a transitional re-branding remedy. In
terms of this remedy, the trademarks of the infant nutrition products

Oceana

of Pfizer would be exclusively licensed to a third party for a period

The Commission also concluded a settlement agreement with

of 10 years (“divested products”). During this period, the third party

Oceana Group Ltd and Oceana Brands (Pty) Ltd in respect of

is required to re-brand the divested products and establish market

the latter’s participation in various cartels in the fishing industry.

acceptance under its own brand. This period is then to be followed by
a further 10-year blackout period during which neither Nestlé nor the

These cartels included price fixing agreements in the catching

third party would be able to make use of the divested products. At the

and processing of pelagic fish and canning of pilchards, as well

end of the blackout period all the rights in the trademarks will revert,

as market division through the allocation of suppliers.

unencumbered by a license, to Nestlé.

Oceana agreed to pay a penalty of R34 750 050. In terms of

The CAC dismissed this appeal on 27 July 2012. The hearing of

the settlement, Oceana will cooperate in the Commission’s

the matter on the merits is pending before the Tribunal.

prosecution of the other participants in the cartel. The
Commission has yet to refer this conduct to the Tribunal.

Background
The Commission referred a case of price fixing of milled white
maize to the Tribunal in March 2010 for prosecution. The

Commission’s impact assessment highlights economic
benefit after prosecuting the flour value chain cartel
activity

Commission found evidence of price fixing by Pioneer Foods,
Foodcorp, Godrich Milling, Progress Milling, Pride Milling, Westra
Milling, Brenner Mills, Blinkwater Mills, TWK Milling, NTK Milling,
Carolina Mills, Kalel Foods, Bothaville Milling, Paramount Mills,

The Policy and Research division conducted an impact assessment

Keystone Milling, Premier Foods and Tiger Brands.

study following the Commission’s intervention into the flour value
chain. The aim of the study was to understand the benefit to the

In its investigation the Commission found that the respondents

economy of the cartel having been discovered and terminated.

discussed pricing, agreed on price increases and the timing of such
increases. This was facilitated through meetings and telephone

This necessitated an estimate of the harm that had been done by the

calls between the employees and representatives of these firms.

cartel. One of the most difficult tasks in this study was estimating

The meetings and telephone calls took place at both regional

the counterfactual (benchmark) against which to compare the prices

and national levels and were mutually reinforcing. In its referral,

charged under the cartel, as there was no available “before-cartel”

the Commission asked the Tribunal to impose an administrative

period and sufficient time had not passed since the end of the cartel.

penalty of 10 percent of annual turnover for the 2009 financial year
on each of the firms involved, except Premier Foods and Tiger

Instead the analysis was based on regional price-comparisons, in

Brands who were granted conditional immunity from prosecution

particular between the Western Cape (which was used as a benchmark

by the Commission provided that they fully co-operate in the

for no change) and Gauteng. It was found that in Gauteng there were

Commission’s investigation and prosecution of the case.

cartel mark-ups (overcharges) of approximately 25% on both white
and brown flour prices to independent bakeries and an average cartel
mark-up of approximately seven percent on cake flour sold in the
wholesale channel during the cartel period. It was further observed

Intermediate Industrial Products

that post the cartel period, there had been an increase in competition
that led to a reduction in the substantial mark-ups in Gauteng. This

Intermediate industrial products include basic chemical and metal

proved that the consumer benefits from an increase in competition.

products that are key ingredients to diversified manufactured products.
Prices in these areas have often risen at rates substantially in excess

In this matter, Paramount Mills, a respondent in a complaint
referral filed by the Commission, filed an appeal against the
Tribunal’s decision dismissing its challenge to the complaint
referral filed against it on the basis that the complaints were
time barred and did not disclose a case for it to answer.

of making products manufactured in South Africa more expensive,
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reducing the competitiveness of domestic industries. Several matters
have been concluded in this priority area, including the settlement
reached with Trident Steel, the referral of the glass cartel and the
conditional approval of the Glencore/Xstrata merger.
Penalty recommended for information exchange conduct in flatsteel cartel
The Commission referred a collusion case against ArcelorMittal South
Africa Ltd (Mittal), and Highveld Steel and Vanadium Corporation Ltd
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Box 2: Paramount Mills Challenge
Dismissed by the Appeal Court

of producer and consumer inflation. This has the knock-on impact

(Highveld) to the Tribunal on 30 March 2012. The conduct involved
price-fixing and market allocation in respect of flat-steel products. The
Commission’s investigation revealed that the steel producers had an
understanding that Highveld would follow Mittal’s lead on the pricing
mechanism for flat-steel products. This included changes in pricing
and discounts such as import parity price discounts (when these
were still in place) as well as settlement and volumetric discounts and
transport tariffs.
This conduct was enabled through information exchange on sales
volumes, which allowed Mittal and Highveld to monitor and maintain
market shares, prices and export volumes. The understanding was
facilitated through meetings and information exchange via the South
African Iron and Steel Institute (SAISI).
This information exchange allowed Mittal and Highveld to monitor
each other’s market shares at a highly disaggregated level, down to

The Commission’s investigation revealed that Macsteel and Trident

sub-products in the flat-steel market. It dampened the incentive for the

were party to a stock replacement scheme offered by Highveld. The

firms to compete to gain market share by offering greater discounts,

scheme offered Masteel and Trident an incentive to export steel

product improvements or other innovations that would be beneficial to

products to the Africa overland market in exchange for the replacement

customers.

of their respective stock at favourable prices. Masteel and Trident sold
some of their stock to domestic resellers and wholesalers. This stock

The Commission asked the Tribunal to impose an administrative

was sold to resellers on the understanding that they would export the

penalty of 10% of annual turnover on each of the steel producers. The

stock to their customers in the Africa overland market and provide

Tribunal is yet to set hearing dates for this case.

proof to Trident and Macsteel. The two firms reached agreements
on the premium to charge domestic resellers and wholesalers, in

The case study highlights the use of information exchange as an

contravention of section 4(1)(b)(i) of the Act.

instrument for dampening competition. Although the Commission has
not yet prosecuted any cases of information exchange, it has settled

Commission’s investigation reveals prohibited practice of market

a number of cases through commitments regarding future information

allocation in carbon dioxide industry

exchange conduct.

On 22 June 2012, the Commission referred a complaint against African
Oxygen Limited (Afrox) and Air Products (Air Products) for their alleged
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Trident Steel settles its price fixing case

involvement in market allocation in contravention of section 4(1(b)(ii)

On 19 December 2012, the Tribunal confirmed a settlement agreement

of the Act. Afrox and Air Products are suppliers of carbon dioxide, a

between the Commission and Trident Steel (Pty) Ltd (Trident) regarding

product used in applications such as water treatment, firefighting and

the latter’s involvement in cartel conduct.

the manufacturing of carbonated soft drinks.

The Commission’s investigation in this matter was triggered by an

The Commission’s investigation into this complaint revealed that

application for leniency filed by Macsteel Service Centres SA (Pty) Ltd

Afrox and Air Products concluded a written agreement in which Afrox

(Macsteel). Macsteel alleged that it was involved in an agreement or

undertook to supply Air Products with carbon dioxide. In turn, Air

concerted practice with Trident to fix prices and trading conditions in

Products undertook to use the carbon dioxide sourced from Afrox

respect of steel products manufactured by Evraz Highveld Steel and

for the exclusive supply to Rand Water and to produce liquid carbon

Vanadium Ltd (Highveld).

dioxide. Air Products agreed not to compete with Afrox in respect of
liquid and gaseous carbon dioxide. The agreement resulted in Afrox

being allocated the gaseous carbon dioxide while Air Products was

Sasol Chemicals Industries (SCI) for their alleged involvement in the

allocated the liquid carbon dioxide market.

conduct that contravenes sections 4(1)(b) (ii) and 5(1) of the Act.

The Commission is of the view that this arrangement amounts to a

The complaint was initiated by the Commissioner pursuant to an

prohibited practice of market allocation.

application for leniency filed by SCI, on behalf of itself and Sasol Oil. In
the application, SCI alleged that the supply agreement between itself

Glass cartel case referred for prosecution

and its potential competitor, Afrox, amounts to the conduct of market

In March 2012, the Commission referred its findings of cartel conduct

allocation in that it restricts SCI’s use of raw carbon dioxide stream to

against Glass South Africa, National Glass, Northern Hardware and

produce carbon dioxide.

Glass, Furman Glass, McCoy’s Glass and AF-FSL Glass. The six firms
are active in the manufacturing and distribution of glass products.

The supply agreement between SCI and Afrox provides that SCI, a

They face allegations of price fixing, market allocation and the fixing

producer of raw carbon dioxide, has an obligation to supply Afrox

of trading conditions for float, laminated and toughened glass in the

with all its quantities of the product produced from its ammonia

Gauteng, Free State and Western Cape regions. This was done through

plant in Sasolburg. The agreement further prevents SCI from using

various arrangements and agreements amongst the respondents.

excess raw carbon dioxide to produce carbon dioxide for purposes of
competing with Afrox in the downstream market. SCI is only allowed

Float glass is the key input for the manufacture of windows while

to use excess raw carbon dioxide for internal purposes and for the

laminated glass is a type of safety glass used in automobile windshields

production of urea. The Commission came to the conclusion that the

and skylight glazing. Toughened glass crumbles into granular chunks

supply agreement amounts to market allocation, in contravention of

and is unlikely to cause injury when broken and is as such used in

section 4(1)(b)(ii) of the Act.

passenger vehicle windows, shower doors, refrigerator trays and
various types of plates and cookware.

The Commission also found that SCI is the largest supplier of
raw carbon dioxide in the upstream market and that there are no

The Commission initiated its investigation into cartel activity in February

viable alternative sources of supply. Afrox enjoys dominance in the

2010 based on information it received in a leniency application by AF-

downstream market for the supply of carbon dioxide and this could

FSL Glass on 8 June 2009; as a result AF-FSL was granted conditional

be attributed to the SCI/Afrox agreement. The exclusive nature of the

leniency from prosecution.

agreement has also resulted in Afrox’s rivals being foreclosed from
accessing the raw carbon dioxide stream from SCI. Due to a lack of
alternative effective raw carbon dioxide stream source rivals have

cartel members had telephone conversations and held various meetings

virtually not expanded. Thus, the Commission is of the view that

where they fixed minimum selling prices, the percentage by which

the supply agreement between SCI and Afrox may also be viewed

minimum prices would increase and the date for the implementation

as a vertical agreement that has the effect of substantially lessening

of the fixed prices. The cartel members further agreed not to undercut

competition, in contravention of section 5(1) of the Act.

one another by providing competitive prices to customers and in
2005 they agreed to introduce a distribution or transport levy of three

Tribunal approves Glencore/Xstrata merger subject to public

percent of the price charged to customers. The meetings were held in

interest conditions

hotels, pubs, sports clubs and boat trips to Zimbabwe.

In October 2012, the Commission recommended an approval of the
acquisition of Xstrata plc (Xstrata) by Glencore plc (Glencore) to the

The Commission has asked the Tribunal to impose an administrative

Tribunal, subject to employment-related conditions. The Tribunal

penalty of 10% of annual turnover on each of the firms involved.

confirmed the Commission’s finding. Both companies are active in
thermal coal mining in South Africa. The Commission concluded that

Double contravention for Afrox and Sasol Chemical Industries
In March 2012, the Commission referred a complaint against Afrox and

the merger was unlikely to substantially prevent or lessen competition.
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In its investigation the Commission found that between 1995 –2007,

Eskom, a major domestic customer of the merging parties, raised the

concerns are not merger-specific. The Tribunal suggested that this

concern that the merger would compromise the security of supply of

issue could be dealt with by policy instruments but also instructed

the coal it uses for electricity generation. This concern was premised

the Commission to “actively use its advocacy role to engage with all

on the view that the merged group will focus on the export market and

relevant stakeholders including policymakers to advise them on these

therefore upgrade the quality of coal meant for Eskom into exportable

broader public interest concerns and their causes”.

grade, unless Eskom is willing to pay prices equivalent to those that
the company can achieve in the export market. Eskom submitted that

In relation to the public interest issues, the Commission received

the merger would negatively affect at least three of its power stations

objections from NUMSA (National Union of Metal Workers of South

because there would be no alternative coal suppliers to compete for the

Africa) and NUM (National Union of Mineworkers) relating to possible

supply of coal to Eskom post-merger. The Commission’s investigation

job losses as a result of the merger. To mitigate this concern, the

however revealed that the merging group’s collieries are not the only

Tribunal imposed a condition stating that no more than 180 employees

suppliers for two of the three power stations. The third power station

(80 skilled and 100 less skilled) may be retrenched.

has a long-term agreement with the merged group’s collieries and
therefore the supply of coal to the third power station is secured for

Calulo acquisition of FFS Refiners gets the go ahead

the duration of the contract.

In February 2013, the Commission recommended that the Tribunal
approve the acquisition of FFS Refiners (Pty) Ltd (FFS) by Calulo

Nonetheless, the Commission acknowledged that local coal prices

Investments (Pty) Ltd (Calulo) and Investec Bank Ltd (Investec) subject

had been increasing in recent years. This is largely due to the increase

to supply conditions. Pre-merger, Investec held a shareholding in

in the exports of coal and the expansion of Richards Bay Coal Terminal

Calulo.

by Transnet Rail. However, due to capacity constraint at the export

would acquire a direct shareholding in FFS, while retaining its indirect

terminal, the Commission was of the view that it is unlikely that the

shareholding in FFS and therefore ultimately, Investec and Calulo

merging parties will be able to export any more coal post-merger. The

would post-merger control FFS.

Following the implementation of the transaction Investec

Commission viewed the concerns as pre-existing dynamics of the
local coal industry that were not brought about by the merger.

FFS is mainly involved in the procurement, processing and distribution
of industrial fuel oils or IFOs. It sources unrefined waste oils,

Eskom was not satisfied with the Commission findings and approached

unprocessed or used lube oils and heavy fuel oil (HFO) derived from

the Tribunal to consider its concerns and was granted intervener

crude oil, which is then processed, blended, refined and distributed as

status by the Tribunal. The company later withdrew its intervention

IFO to end users. IFO is used in various industries including glass and

during the hearings but the Tribunal nonetheless called its witnesses to

brick manufacturing.

testify. Pursuant to testimony from senior Eskom officials, the Tribunal
concurred with the Commission’s finding that Eskom’s coal supply

The Commission was of the view that Investec’s increased shareholding
in FFS would bring about a change of control at FFS. This was important
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given Investec’s pre-merger shareholding interest in Corobrik (Pty) Ltd
(Corobrik), a brick manufacturer that used IFO as an input. As result of
Investec’s interests in FFS and Corobrik post-merger, the Commission
was concerned that Investec may cause FFS to foreclose competitors
of Corobrik in respect of the supply of LO2, a particular grade of IFO
used for brick manufacturing.
The Commission considered that the likely foreclosure of competitors
of FFS in favour of Corobrik would reduce competition in the KwaZuluNatal, Eastern and Western Cape face brick markets. This would
harm customers through consequent price increases and reduction
in choice. In order to address this possible foreclosure concern the

merging parties agreed to a supply condition in respect of the supply
of LO2, which guarantees supply to brick manufacturers for a period
of five years. The Tribunal concurred with the Commission analyses
of the possible harm to customers post-merger and confirmed that
the conditions recommended by the Commission address the potential
harm to competition.
A further concern was that Calulo had a pre-merger controlling
interest in Total South Africa (Pty) Ltd (Total). In its assessment of the
relationship between FFS and Total, the Commission found that Total
did not blend or process unrefined waste oils to produce IFO and
the proposed merger therefore did not present a horizontal overlap.
However, Total is a supplier of HFO, a product used as an input by FFS.
The Commission investigated the foreclosure concern but found that
there was unlikely to be ability and incentive to foreclose.

Construction and Infrastructure
The infrastructure and construction sectors are key to a country’s
economic development; they underpin the economy’s productivity and
contribute to the cost of doing business. Furthermore, the Commission
prioritised these sectors because the government and state owned
enterprises had embarked on major investment programmes in these

unregistered professionals are prevented from performing work
identified for any category of the registered professionals. Thus, the
IDOW rules may substantially lessen or prevent competition.
The Commission is currently in the process of assessing the exemption
applications.

Construction Fast Track Settlement Process uncovers
extensive bid rigging

sectors – investment which could potentially be undermined by anti-

Exemption application by the Council for the
Built Environment
The Commission has received five exemption applications from the
Council for the Built Environment (CBE).
The CBE is a statutory body established to regulate the activities of
the built environment professions namely engineering, architecture,
projects and construction management, landscape architecture,
quantity surveying and property valuation. These built environment
professions are organised into six statutory councils.
The CBE seeks to exempt the professional councils’ rules relating
to the Identification of Work (IDOW) from the provisions of
Chapter 2 of the Act. The IDOW rules provide for the reservation of
work for registered professionals with a certain level of competency
in their respective professions. The effect of the IDOW rules is that

On 1 February 2011, the Commission launched an invitation to firms in
the construction sector to settle bid rigging cases (Invitation to Settle).
The objectives of the Invitation to Settle were, inter alia, to incentivise
firms to admit their anti-competitive conduct by proposing settlement
on financially advantageous terms; to strengthen the Commission’s
evidence against other firms who participated in the bid rigging and
to minimise the legal costs associated with, and speedily resolve, the
complaints and cases arising from these complaints.
The responses to the Construction Fast Track Settlement offer revealed
various ways in which firms historically determined, maintained and
monitored collusive agreements. These included meetings to divide
markets and agree on margins. Different combinations of firms
coordinated tenders over different projects. Firms colluded to create
the illusion of competition by submitting bogus tenders (“cover pricing”)
to enable a fellow conspirator to win a tender. In other instances, firms
agreed that whoever won a tender would pay the losing bidders a
“loser’s fee” to cover their costs of bidding. Sub-contracting was also
used to compensate losing bidders.
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competitive conduct.

A total number of 21 firms applied for settlement pursuant to the
Invitation to Settle. These firms disclosed a total number of 140 nonprescribed projects, which excludes duplicated projects. Out of the 21
firms that applied, three firms did not settle, as they were first to apply
for leniency in respect of all the projects they disclosed and were not
implicated in any project that they did not disclose. The balance of 18
construction firms were liable to settle.
The Commission has completed the process of evaluating the
settlement applications and decided on the appropriate penalty to be
levied on each firm in accordance with the guidelines contained in the
Invitation to Settle.
Phase II of the Construction Fast Track Settlement Process entails
investigation and prosecution of construction firms that did not apply
for settlement but were implicated in collusive tendering by firms
that participated in the settlement process. This project involves 22
medium sized construction firms. It also entails the investigation and
prosecution of firms that participated in the Construction Fast Track
Settlement Process but refused to settle certain projects that they
were implicated in but did not disclose when applying for settlement.
Phase II covers approximately 37 construction projects that need to
be investigated further. The Commission is anticipating beginning the
Phase II Construction project in mid June 2013 after completing the
Construction Fast Track Settlement Process.

Box 3: Other Major Cases:
Telkom abuse of dominance
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The Commission’s legal team put up a spirited performance in the
Tribunal on various cases, including a case of abuse of dominance
against Telkom. In August 2012, the Tribunal imposed a penalty
of R449 000 000 on Telkom for abusing its dominance in the
telecommunications market between 1999 and 2004, a period in
which Telkom was a monopoly provider of telecommunications
facilities. The Tribunal concluded that Telkom leveraged its
upstream monopoly in the facilities market to advantage its own
subsidiary in the competitive value added network market. Telkom’s
conduct caused harm to both competitors and consumers alike
and impeded competition and innovation in the dynamic value
added network services (VANS) market.

Half of the penalty is to be paid within 6 months of the Tribunal’s
decision while the balance is payable within 12 months thereafter.
The Commission referred this matter to the Tribunal on 24
February 2004 after it had received a complaint from the South
African Vans Association (SAVA) and 20 other internet service
providers (ISPs). Telkom challenged this referral on various fronts,
including jurisdictional grounds, in the High Court. After five years
of litigation, the Supreme Court of Appeal, in November 2009,
rejected the jurisdictional point and referred the matter back to
the Tribunal for a hearing. The Tribunal’s hearing took place over
several days from October 2011 to February 2012 with 12 factual
and expert witnesses presenting evidence on behalf of Telkom and
the Commission.
Telkom appealed the Tribunal’s ruling at the Competition Appeal
Court (“CAC”). When Telkom appealed, the Commission prepared
a case to defend the appeal and also took the opportunity to raise
issues it was not entirely satisfied with in the ruling. In April 2013,
Telkom withdrew its appeal from the CAC. The withdrawal of the
appeal and cross-appeal was approved by CAC on 12 April 2013
and the CAC’s confirmation was communicated to Telkom on the
16 April 2013.With Telkom withdrawing its appeal, the Commission
also withdrew its cross appeal, as it had been largely satisfied with
the initial ruling. The Commissioner acknowledged the cooperation
by Telkom’s new leadership throughout the settlement process.

Enhanced competitive environment
for economic activity through
strategic partnership, engagement,
dialogue and advocacy
The Commission recognises that the promotion of competition will
require proactive engagement, dialogue and advocacy with a range of
stakeholders. It acknowledges that achieving competitive markets is a
goal that is difficult to attain in isolation from other economic policies.
As a strategic priority, it is prepared to engage, listen to the views of
others, and influence and convince stakeholders of the importance of
achieving competitive outcomes in the economy.
Partnership, engagement, dialogue and advocacy refer to the
Commission’s activities related to the promotion of a competitive

Box 4: Stakeholder Engagement in
the Construction Sector
Business
The aim of the Commission engaging business is to establish a
competition culture in the South African economy and promote
voluntary compliance with the Competition Act. During the year
under review the Commission did a presentation to Business Unity
South Africa (BUSA) on the Construction Fast Track Process. The
objective of the presentation was to inform BUSA of the nature
and the extent of collusive tendering in both private and public
sector contracts as well as the resulting harm to purchasers.
Civil society
The Commission did a presentation to the Black Sash on the
Construction Fast Track Process with similar objectives as
mentioned above.

Informing victims of the Construction
Fast Track Process of their rights
During the year under review the Commission interacted with the
victims of collusive tendering (government departments; state
owned companies and municipalities) through the Construction
Fast Track Process.
The objective of these engagements was to communicate to
the victims how they have been affected by collusive tendering
in their infrastructure projects and also to inform them of their
right to claim civil damages in terms of the Competition Act.
In this regard the Commission made presentations to
the National Treasury (NT); the National Department of
Transport (DOT); the National Department of Water Affairs
(DWA); the National Department of Public Works (DPW);
National Department of Public Enterprises (DPE); the
South African Local Government Association (SALGA);

South African National Road Agency Limited (SANRAL);
TRANSNET; ESKOM; the City of Cape Town Metropolitan
Municipality; EThekwini Metropolitan Municipality; Nelson
Mandela Metropolitan Municipality and Polokwane Municipality.

6th Annual Conference on Competition Law, Economics
and Policy a huge success
The Commission hosted the 6th Annual Conference on Competition
Law, Economics and Policy, on 6/7 September 2012, at Wits University.
The conference attracted hundreds of delegates from different fields
including economists, academics, lawyers and government officials.
The conference focused mainly on the state of healthcare in South
Africa and the competition aspects in the sector. Other topics covered
at the conference included enforcement, penalties and settlements for
cartels and conditions attached to mergers.
Dr Aaron Motsoaledi, Minister of Health, delivered a keynote address
and used the platform to talk tough on the seemingly high costs of
private healthcare and to welcome the Commission’s impeding inquiry
into the market.
More than 25 papers were presented on a variety of topics, including
a few presentations by staff of the Commission. The papers were
presented during the breakaway sessions, which ran throughout the
conference.

Pro-competitive policy analysis
Section 21 of the Competition Act outlines the functions of the
Commission, which includes the responsibility to review legislation
and public regulations and identify any provision that may permit anticompetitive behaviour.
The Commission advocates for ways in which such legislation or
regulation can be revised to achieve its objectives in more procompetitive ways. It also takes an interest in regulated markets,
where competition is limited. Where markets have to be regulated, the
Commission emphasises the importance of ensuring consumer welfare
and economic development of the sector. It is from this perspective
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environment for economic activities by means of non-enforcement
mechanisms, mainly through its relationships with stakeholders.

that the Commission evaluates sector regulation, policies that emanate
from government departments and legislation from Parliament. The
Commission responded to the following pieces of legislation in the
year beginning April 2012:
•
•
•
•
•
•
•
•
•

Independent System and Market Operations Bill 2012,
Department of Energy, May 2012.
Financial Services Laws General Amendment Bill 2012,
Financial Services Board, May/June 2012.
Aviation Agreement between RSA and India,
Department of Transport, July 2012.
Aviation Agreement between RSA and Australia,
Department of Transport, September 2012.
Gauteng Liquor Bill 2012, Gauteng Liquor Board, June 2012.
Legal Practice Bill 2012, Department of Justice, July 2012.
Electronic Communications Amendment Bill 2012,
Department of Communications, September 2012.
ICASA Amendment Bill 2012,
Department of Communications, September 2012.
Draft Mineral & Petroleum Development Bill,
Department of Mineral Resources, February 2013.

In addition to responding to legislation, the Commission tracks and
monitors general developments in the political and economic landscape
in order to better anticipate the implications of government plans
and programmes for the competition authorities and for competition
policy. This is an important pre-emptive advocacy function, which
leads to better policy co-ordination between the various structures of
government. Finally, the Commission also contributes to policy planning
and development when requested by government departments,
including participating in consultative conferences and meetings.

Commission granted formal powers to conduct market
inquiries
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The commencement of section 6 of the Competition Amendment Act
1 of 2009 (2009 Amendment), provides the Commission with formal
powers to conduct market inquiries. Section 6 of the amendment will
come into effect on 01 April 2013.
Market inquiries are recognised globally as an important tool in
promoting competition in the economy. A market inquiry is a formal
inquiry in respect of the general state of competition in a market
for particular goods or services, without necessarily referring to the
conduct or activities of any particular named firm. The Commission
can initiate a market inquiry if it has reason to believe that any feature
or combination of features of a market for any goods or services
prevents, distorts or restricts competition within that market; or to

achieve the purposes of the Competition Act as amended.
The amendment provides for the conduct of market inquiries, including
the selection, initiation and outcomes of such inquiries. The outcomes
of a market inquiry may include recommendations to the Minister for
new or amended policy, legislation or regulations; or recommendations
to other regulatory authorities in respect of competition matters. On the
basis of information obtained during a market inquiry, the Commission
may also initiate a complaint which may be settled or referred to the
Tribunal without further investigation, or that may be investigated
further. The Commission may also choose to take no action.
In 2008, the Commission concluded a market inquiry into aspects of the
banking sector, relying on its general powers and without investigative
powers; and also relying on companies’ voluntary participation.
The amendment will give the Commission, during its conduct of a
market inquiry, the ability to issue summons to compel persons to
appear before the inquiry and to compel evidence that has a bearing on
the subject matter to be presented; it outlines the powers of the officer
presiding at a hearing and also deals with various offences including
failure to answer fully or truthfully during an inquiry. The amendment will
also provide for the treatment of confidential information.

Box 5: Inquiry into the Health Sector
Significant increases in private healthcare expenditure over
the past decade have necessitated a probe into this complex
market that provides an indispensable service for the health
and well-being of a large proportion of our nation.
The Commission will conduct its first formal market inquiry
into the private healthcare sector in terms of Chapter 4A of the
Competition Act, 89 of 1998 as amended. Chapter 4A allows the
Commission to conduct a formal inquiry into the general state
of competition into a market, thus allowing the Commission to
examine markets in instances where market outcomes indicate
a lack of effective competition or where there are concerns
regarding the extent, nature and effectiveness of competition.
The proposed market inquiry into private healthcare will allow
the Commission to evaluate the extent of price changes and the
drivers of such changes in private healthcare.

It will also consider pro-competitive regulatory and policy
mechanisms, where appropriate, to improve the functioning
of the private healthcare sector thereby furthering the ultimate
objective of accessible, affordable and innovative healthcare in
South Africa.
The healthcare inquiry is expected to commence in September
2013 and will last between 18 – 24 months.

Realise a High Performance
Regulatory Agency
High performance organisations are, among other things, able to adapt
to a changing environment; demonstrate empowering leadership and
supportive management practices; recognise people as the most
important resource within the organisation; provide a professionally
fulfilling work environment; are proficient at managing performance;
are skilful at managing and applying organisational knowledge; have
effective and efficient business processes that are closely aligned to
strategy; and exhibit a strong sense of organisational integrity.

Human Resources
Human Resources (HR) has implemented a new talent management
system that comprises of the following:
• Recruitment database – manages all recruitment from applications
to extending an offer
• On-boarding module – all new recruits are taken through an
induction programme via an online system once the offer has been
accepted; the employee follows the induction programme
throughout the three month probation period.
• Performance management system – an online system where
the manager and the employee can set objectives and make notes
throughout the year. This facilitates an easier review process.

Information Technology
Various security measures were put in place to counter theft of laptops
and access to privileged information. These include:
• Laptops that are encrypted and protected against unauthorised
usage;
• A new disk-based backup mechanism that enables continuous
backup;
• Upgraded e-mail server;
• State of the art equipment and resources to enable maximum
performance from users; and
• Microsoft forefront technology to monitor and control activities on
the internet and report on internet usage.
The network printers were upgraded to improve efficiency and cut costs
such as: compulsory double-sided printing, print management reports
on printer usage and secure printing through password controlled print
management. Users are able to release their print jobs from any printer
thereby improving efficiency and use of available printers.

Security and Facility Developments
All security office processes, procedures, site instructions and forms
have been reviewed and updated. As part of information security,
an awareness campaign was presented to staff on different types
of malware. A security awareness assessment was then conducted
on all staff that attended the presentations: an average of 77% was
achieved which indicates that the overall security awareness of the
Commission’s staff is generally quite good.

Figure1: Security awareness amongst staff
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The inquiry will also enable the Commission to reflect on its
own interventions in the market and to assess the impact of its
enforcement actions and merger control in healthcare markets.

Divisional Reports
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Mergers and Acquisitions

Back row (from left): Xolela Nokele, Gilberto Biacuana, Angelo Mason, Grashum Mutizwa, Mogau Aphane, Tshegofatso Radinku,
Takalani Ramavhoya and Themba Mahlangu.
Middle row (from left): Dineo Mashego, Jatheen Bhima, Thelani Luthuli, Francina Mokwena, Ibrahim Bah, Rakgole Mokolo, Werner Rysbergen,
Kholiswa Mnisi, Brenda Maseko and Lindiwe Khumalo.
Front row (from left): Seema Nunkoo, Lana Norton, Reabetswe Molotsi, Portia Bele, Grace Mohamed and Zanele Hadebe.
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Mergers and Acquisitions

Figure 2: Merger decisions by sector
Wholesale 3%
Manufacturing 23%
Telecomm 1%
Construction 2%
Retail 8%

The Mergers and Acquisitions division administers Chapter 3 of the
Competition Act. The division investigates and assesses whether
a merger is likely to substantially prevent or lessen competition and
whether a merger can or cannot be justified on public interest grounds.

Mining

7%

Mergers are classified into small, medium and large according to
Other 14%

the value of the assets and the turnovers of the firms involved. The
Commission receives a filing fee for every intermediate and large merger
filed. Small mergers do not require compulsory notification and no fees

Information Technology 2%
Financial 4%
Agriculture 2%
Transport 6%
Hotels and Restaurants 1%
Property 27%

are payable. Where a small merger is likely to substantially prevent or
lessen competition, or cannot be justified on public interest grounds, the
Commission will require the notification of that merger. This may either
be notified voluntarily or through a directive issued by the Commission.
The total number of cases notified in the 2012/2013 financial year was
324, a 10% increase from the previous year. The majority of the cases

Source: Competition Commission

filed were intermediate mergers.

Trends

Table 1: Merger notifications over a three-year period

A merger may be horizontal, vertical, conglomerate in nature or a
combination of horizontal and vertical. In 2012/13, the majority of cases

2010 – 2011
Notified
Large
Intermediate
Small
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2011 – 2012

reviewed were horizontal mergers, followed by conglomerate mergers.

2012 – 2013

Horizontal mergers occur between firms that operate at the same level

229

291

324

60

88

68

150

186

223

19

17

33

In 2012/13, most of the mergers notified to the Commission fell within
the property (27%) and manufacturing (23%) sectors.

of the supply chain whilst conglomerate mergers take place between
firms in related or unrelated markets but do not directly compete.
Conglomerate mergers typically involve cases where the parties’
activities do not overlap and are often non-problematic.

Table 2: Merger decisions by type

Type of merger
Horizontal

Total
177

Vertical

21

Conglomerate

77

Horizontal/Vertical

40

Total

315

Key horizontal mergers that the Commission reviewed in the past year

The number of conditional approvals increased slightly from 33 in

were the Nestle/Pfizer and the Glencore/Xstrata transactions, while the

the previous year to 37 while no cases were prohibited as substantial

acquisition by Investec Bank Ltd and Calulo Investments (Pty) Ltd of

lessening of competition and public interest concerns were addressed

FFS Refiners (Pty) Ltd was one of the key vertical transactions assessed

with appropriate remedies.

by the Commission.
The Commission finalised 327 merger investigations, an increase

Merger Conditions

from 283 in the previous financial year. Of the 327 cases, 227 were
intermediate 70 of these were large, and 30 were small mergers.

The Commission will approve or recommend to the Tribunal the approval
of a merger on condition that a specific remedy can address the harm
identified during the merger review. Where no appropriate remedy is

Table 3: Merger review by type over a three-year period

found, the Commission will prohibit or recommend the prohibition of the
merger to the Tribunal.

2010 – 2011 2011 – 2012 2012 – 2013
229
60
150
19

291
88
186
17

324
68
223
33

Finalised
Large
Intermediate
Small

219
55
145
19

282
85
182
15

327
70
227
30

Unconditionally approved
Large
Intermediate
Small

200
49
135
16

234
72
155
7

278
55
200
23

13
6
4
3

33
10
19
4

37
12
22
3

Prohibited
Large
Intermediate
Small

2
0
2
0

8
1
4
3

0
0
0
0

Withdrawn/no jurisdiction
Large
Intermediate
Small

4
0
4
0

7
2
4
1

12
3
5
4

Conditionally approved
Large
Intermediate
Small

Of the 37 cases that were approved with conditions, seven were structural
remedies dealing with remedies on divestiture, cross shareholding
and cross directorships. There were 28 behavioural remedies and two
cases that had a combination of structural and behavioural remedies.
Structural remedies are those that address the structure of an industry,
for example by requiring a merged firm to divest a certain asset or
business unit in order to preserve competition in the market. Behavioural
remedies on the other hand are aimed at regulating the way that the
merged entity behaves post-merger, in order to ensure that it competes
fairly. An example of a behavioural remedy would be a requirement for
the merged entity to supply customers on fair terms.
Of the 37 cases with conditions, 28 were imposed to address public
interest concerns that were identified during the investigation process;
11 of which were aimed at remedying employment concerns while 17
remedies dealt with addressing any negative impact that the merger
might have on the ability of small and medium sized enterprises to
compete in the relevant markets.
The Commission intervened in a number of property mergers to address
concerns relating to the ability of small and medium sized enterprises to
compete in retail markets 43% of all remedies imposed were in relation

Of the 327 cases that were finalised, the Commission approved 278
cases without conditions and 37 with conditions; 12 cases were
withdrawn after the Commission had commenced its investigation
or due to the Commission not having jurisdiction to investigate the
transaction.

to these property transactions.
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Notified
Large
Intermediate
Small

Table 4: Conditions attached to mergers
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Primary Acquiring Firm

Primary Target Firm

Sector

Conditions

DCD-Dorbyl (Pty) Ltd

Elgin Brown & Hamer Group
Holdings (Pty) Ltd

Shipping Repair

Divestiture of vacant land forming part
of Berrio Road Lease Agreement

The Trustees for the time
being of the Mergence Africa
Properties Investment Trust

Nquthu Plaza Share Block (Pty)
Ltd, Bochum Plaza (Pty) Ltd
and Blouberg Plaza (Pty) Ltd

Property

Obligation to remove exclusivity
clause from lease agreement

Growthpoint Properties Limited

Liberty Group Limited, in respect of
64.29% of the business enterprise
known as ''Alberton City''

Property

Obligation to remove exclusivity
clause from lease agreement

Rymco (Pty) Ltd

Yeastpro (Pty) Ltd

Manufacturing

Obligation to amend the
supply agreement

Business Venture Investments No.
1624 (Pty) Ltd and Business Venture
Investments No. 1623 (Pty) Ltd

Waco Africa (Pty) Ltd and Waco
Africa Holdings Limited

Rental

Restriction on board representation
and information exchange

Glencore International plc

Xstrata plc

Mining

Restriction on the number of job
losses for a period of two years
and formation of a trust to facilitate
training for retrenched employees

Oceana Group Limited

V&A Cold Store (Pty) Ltd

Fishing

• Obligation to make available
cold storage facilities to all
existing and new customers.
• Obligation not to
differentiate on prices

Oceana Group Limited

Phambili Fisheries (Pty) Ltd, Bato Star
Fishing (Pty) Ltd and entities within
the African Marine Products (Pty) Ltd

Fishing

Moratorium on job losses for
a period of two years

New Glen Shopping Centres (Pty) Ltd
and the Louis Group Platinum Trust
in respect of the letting enterprise
known as "The Paddocks"

The Louis Group Platinum Trust

Property

Obligation to remove exclusivity
clause from lease agreement

Redefine Properties Limited

Hyprop Investments Limited in
respect of a 50% undivided share
in a property letting enterprise
known as "South Coast Mall"

Property

Obligation to remove
exclusivity clause from the
shareholders agreement

Mediclinic Southern Africa Limited

Solar Spectrum Trading 242 (Pty) Ltd

Healthcare

Obligation to remove exclusivity
clause from lease agreement

Synergy Income Fund Limited

Rainbow Beach Trading 180 (Pty) Ltd
and Westside Trading 600 (Pty) Ltd

Property

Obligation to remove exclusivity
clause from lease agreement

Fortress Income 2 (Pty) Ltd

51% share in Lephalale
Shopping Centre

Property

Obligation to remove exclusivity
clause from lease agreement

Table 4: Conditions attached to mergers (continued)

Primary Target Firm

Sector

Conditions

Reutech Limited

The Tactical Communications
Business of SAAB Grintek
Defence (Pty) Ltd

Manufacturing

Restriction on the number of job
losses for a period of two years and
to form a fund to facilitate training
of the retrenched employees.

Industrial Development Corporation
of South Africa Limited

Scaw South Africa (Pty) Ltd

Manufacturing

Restriction on board representation
and information exchange

JM Wragge and June Alexander
Family Trust and Mountain Mill
Shopping Centre (Pty) Ltd in respect
of the letting enterprise known as
"Mountain Mill Shopping Centre"

Mountain Mill Shopping
Centre (Pty) Ltd

Property

Obligation to remove exclusivity
clause from lease agreement

Nestle SA

The Nutrition Business of
Pfizer Incorporated

Manufacturing

Divestiture of the Pfizer nutrition
infant milk formula business

Capital Property Fund

Natal Racing Properties (Pty)
Ltd, in respect of the immovable
property and letting enterprise
trading as Clairwood Racecourse

Property

Moratorium on job losses for
a period of two years

Richtrau No. 229 (Pty) Ltd

Avusa Limited

Publishing/Media

Restriction on the number of job
losses for a period of two years

Absa Bank Limited

The Private Label Store Card
Portfolio of Edcon (Pty) Ltd

Finance

Restriction on board representation
and information exchange

Clover SA (Pty) Ltd

Real Juice Co. Holdings (Pty) Ltd

Manufacturing

Moratorium on job losses for
a period of two years

Foodprop Property Holdings (Pty) Ltd

Acucap Investments (Pty)
Ltd, in respect of the property
letting enterprise known as
Rondebosch on Main

Properties

Obligation to remove exclusivity
clause from lease agreement

The Trustees for the time
being of the Mergence Africa
Property Investment Trust

Golden Pond 322 (Pty) Ltd,
Salestalk 298 (Pty) Ltd and Rainbow
Beach Trading 180 (Pty) Ltd

Property

Obligation to remove exclusivity
clause from lease agreement

Char-Trade 246 cc

RDI Devco One (Pty) Ltd, in respect
of the property letting enterprise
known as The Grove (Phase 2)

Property

Obligation to remove exclusivity
clause from lease agreement

Humulani Marketing (Pty) Ltd

High Power Equipment Africa (Pty) Ltd

Industrial Construction Equipment

Restriction on board representation
and information exchange.

Overberg Agri Bedrywe (Pty) Ltd

Grain Farmers Group Limited

Agriculture

Moratorium on job losses for
a period of two years

Fairvest Property Holdings Limited

A portfolio of Commercial Properties
of SA Corporate Real Estate Fund

Property

Obligation to remove exclusivity
clause from lease agreement

Business Venture Investments
No. 1658 (Pty) Ltd

AFGRI Operations Limited, Senwes
Limited and Senves Capital (Pty) Ltd

Agriculture

• Restriction on board representation
and information exchange.
• Restriction on the number of job
losses for a period of two years
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Primary Acquiring Firm

Table 4: Conditions attached to mergers (continued)

Primary Acquiring Firm

Primary Target Firm

Sector

Conditions

Eaton Corporation

Cooper Industries plc

Manufacturing

Obligation to retain distributor
to prevent job losses.

Primeprac (Pty) Ltd

Murray & Roberts Retail Asset
Management (Pty) Ltd

Construction

• Divestiture of interest in CAS.
• Restriction on board representation
and information exchange.
• Moratorium on job losses for
two years.

Calulo Investments (Pty) Ltd

FFS Refiners (Pty) Ltd

Petrol, fuel oils, lubricating
oils and greases

Obligation to continue supply.

Clive Theodore Menne

Matat Wholesalers (Pty) Ltd
t/a Matat Wholesalers

Retail

Restriction on board representation
and information exchange

Tecsa (Pty) Ltd

A division of African Oxygen
Limited known as Reco

Wholesale

Moratorium on job losses for
a period of two years

Sizanai General Trading (Pty) Ltd

The Heathway Shopping Centre,
owned by Momentum Property
Investments (Pty) Ltd

Property

Obligation to remove exclusivity
clause from lease agreement

Goldfields Mall (Pty) Ltd and
Bridgeport 26 (Pty) Ltd

Shoprite Checkers (Pty) Ltd

Property

Obligation to remove exclusivity
clause from lease agreement

Accelerate Property Fund Limited

The Trustees for the time being
of the George Nicolas Trust

Property

Obligation to remove exclusivity
clause from lease agreement

Accelerate Property Fund Limited

Orthotouch Limited

Property

Obligation to remove exclusivity
clause from lease agreement

Invitation for pre-merger notification discussions for
complex transactions

give the parties the opportunity to provide the Commission with an
overview of the proposed transaction and the nature of competition in
the relevant industry(ies) or sector(s) concerned. This will enable the

Discussions are not compulsory but are encouraged for complex

Commission and the parties to discuss possible competition or public

transactions, i.e., transactions that are likely to result in high market

interest concerns that may result from the transaction.

shares, raise potential competition or public interest concerns.
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Pre-merger notification discussions will be confidential and nonThis invitation is extended to parties that have shown expressed

binding on the Commission. Parties can contact the mergers division

intention to proceed with a transaction and will notify the transaction

on 012 394 3298 or 012 394 3295, alternatively email the Divisional

to the Commission within a reasonable period (less than three months).

Manager at ibrahimb@compcom.co.za in order to arrange pre-merger

The main objective of the pre-merger notification discussions is to

notification discussions.
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Cartels

Back row, from left to right:
Middle row, from left to right:
Front row, from left to right:
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Back row (from left): Kwena Mahlakoana, Matodzi Shivhaga, Matodzi Nefale, Bongani Ngema, Mongezi Menye,
Lebogang Madiba, Makgale Mohlala, Toto Fiduli and Eric Papo.
Middle row (from left): Lerato More, Hugh Dlamini, Katlego Monareng, Tshepiso Mnguni, Enika Nkoe, Khomotso Modjadji,
Mehluli Nxumalo, Khotso Modise, Kgashane Kgomo, Maria Chipasula and Andriza Liebenberg.
Front row (from left): Relebohile Thabane, Nokuphiwa Kunene, Oliver Josie, Nolu Golimpi, Andrew Masilo and Ayanda Nxele.

Cartels

Figure 3(a): Total number of CLP applications received per year
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New initiations and complaints received by the division
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The Commission initiated a total of 18 new investigations and
received seven cartel complaints during the period under review. Of
the investigations initiated, seven related to the Commission’s priority
sectors and three to the media sector. A total of four initiations related
to international cartels with three cases involving the manufacturing of
motor vehicle parts and one case involving sea transportation. All, but
three, of the initiations were based on information provided by firms
applying for immunity in terms of the Corporate Leniency Policy (“CLP”).2

100

During the period under review, the Commission conducted 32 interviews
and interrogations. Following investigations, 10 cases were referred to
the Legal Services division and recommended for prosecution in the
Tribunal. Seven cases were non-referred.

The Corporate Leniency Policy
The Corporate Leniency Policy (CLP)3 continues to play a key role in the
fight against cartels. The number of leniency applications received by
the Commission since the CLP was introduced in 2004 peaked in the
last financial year at 244, of which 231 related to the Construction Fast
Track Settlement Process.
A total of 53 leniency applications were carried over from the previous
financial year, and a further two applications4 received in prior years but
not included in the balance carried over were also considered during
the period. Fifteen applications were received during the period under
review bringing the total number of applications considered to 70.
Of these, 19 were granted conditional leniency and 16 were rejected
because they did not meet the CLP requirements. At year-end, a total
of 35 applications were not finalised and will be carried over to the new
financial year.
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Source: Competition Commission

Figure 3(b): Total number of CLP applications received per year
(excluding construction and infrastructure)
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2

Two investigations were initiated by the Commission following withdrawals by third party complainant and another initiation was based on a scoping exercise undertaken by the Policy and Research division.

3

The CLP serves to incentivise cartel members who are first to blow the whistle on other cartelists, in exchange for immunity from prosecution.

4

During the evaluation of applications in the Construction project, further information was obtained to warrant the granting of conditional leniency on an application which was previously considered as non-qualifying.
A further application received in the year 2010 was erroneously omitted in the disclosure of leniency applications not yet considered at 31 March 2012.
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The Cartels Division investigates conduct by two or more firms in the
same line of business that agree or, by concerted practice, engage in
practices that serve to dampen or eliminate competition in the market.
These are per se contraventions that require only the existence of an
agreement without any proof of effects on the market.

Enforcement and Exemptions

Back row, from left to right:
Middle row, from left to right:
Front row, from left to right:
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Back row (from left): Sipho Mtombeni, Liberty Mncube, Marlon Dasarath, Clint Oellermann, Tlabo Mabye, Siphiwo Bitterhout
and Ricky Mann.
Middle row (from left): Shadrack Rambau, Myra Craven, Johan Liebenberg, Louise Du Plessis, Magdaleen van Wyk,
Thandile Charlie, Bridget Dundee, Vanessa Kruger and Nyadzani Mabasa.
Front row (from left): Leanie Mouton, Edward Chiweza, Constance Jiki, Mapato Ramokgopa, Refiloe Sesele and Naasha Loopoo.

Enforcement and Exemptions

Figure 4: Enforcement cases under consideration, by year

The Enforcement and Exemptions Division investigates complaints of

400

anti-competitive conduct, which includes vertical restrictive practices,

350

horizontal restrictive practices and abuses of dominance that require

300

a rule of reason analysis. A rule of reason approach means that the

250

conduct is not a per se contravention of the Act but has to be assessed
on its own merits and any efficiency or pro-competitive justifications
weighed against its anti-competitive effect. It also considers applications
from firms for exemptions from the provisions of the Competition Act.

•

Commission’s priority sectors;
•

A total of 86 cases that were carried over from investigations in
previous years;

•

Of the 267 cases under investigation, four complaints were referred
to the Legal Services Division and recommended for prosecution in
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177 complaints from the public and four complaints initiated by
the Commissioner, one of which was identified as being in the
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During the period under review, the division dealt with the following:
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the Competition Tribunal;
•

A total of 148 cases were non-referred at screening. These non-

Figure 5: Enforcement cases

referred complaints related mainly to allegations of exclusionary
lessening of competition, as required by the Act. In 21 of these
cases, the Commission identified other appropriate institutions,
such as the National Consumer Commission and the Independent
Communications Authority of South Africa (ICASA) as being the
most suitably placed and competent to deal with the complaints;
•

A total of 19 cases were non-referred after further investigation;

•

Nine cases were withdrawn; and

•

The remainder of the cases were carried over to the next financial
year.
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Complaints non-referred at screening

Figure 4 and 5 below respectively provide a comparative analysis of

Complaints non-referred after further investigation

cases dealt with by the Enforcement and Exemptions Division over the

Complaints carried over to Cartel

past five financial years and the total number of enforcement cases the

Complaints withdrawn

division handled in the year under review.

Complaints recommended for referral
Complaints carried over to new financial year

Source: Competition Commission
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conduct, where the Commission could not find a substantial

Figure 6: Cases initiated by the Commission in 2012/13,
classified by sector

The tests applied under the Competition Act relating to abuse of
dominance cases have two common elements: whether a firm is
dominant in a relevant market; and, if so, whether it is abusing that

Food and agro-processing

25%

dominant position. They require the Commission to demonstrate
evidence of anti-competitive effects, and to balance these effects
against any potential pro-competitive or efficiency gains.
The effects-based tests stipulated in the Act for most of the abuse of
dominance provisions have been applied by the Tribunal through the

Other (Including Healthcare)

50%

hearing of extensive economic evidence and analysis, as well as through
the testimony of related experts, such as accountants, marketing
specialists and industry experts. The South African regime is among
the world’s leading competition authorities that use a comprehensive
presentation and interrogation of economic evidence, both written and
oral.
As a result, these investigations consume more time and the outcomes
are often uncertain. In the year under review, the division handled 29
abuse of dominance cases, 18 of which were still under consideration

Intermediate Industrial products

25%

Source: Competition Commission

Abuse of Dominance Cases

by year-end.

Exemptions
During the year under review, the division finalised exemption
applications from the following firms:
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The Competition Act prohibits the abuse of a dominant position by firms

•

Shipping Lines;

in a market, but does not prohibit firms from being dominant. Abuse of

•

SAA;

dominance cases require extensive legal and economic analysis. The

•

SAPIA; and

hurdles for proving abuse of dominance are significant. This is evident

•

Gas2Liquids.

in the small number of cases where abuse has been found and the

The Shipping Lines application was withdrawn, while SAA and SAPIA

extensive evidence that has been required for these findings.

were granted exemptions with conditions.

Allegations brought under sections 8 and 9 of the Act firstly require
proof that the respondent is dominant. The Competition Act uses both
market share and market power to define dominance; market power
is defined as the ability of a firm to act without taking account of the
reactions of its competitors, customers or suppliers, or the power of a
firm to control prices.

Box 6: SAPIA exemption
granted with conditions

•

SAPIA must open up its membership to accommodate both
existing and potential marketers in the petroleum and refinery
industry on fair, reasonable and transparent grounds.

In October 2011, the Commission granted the South African
Petroleum Industry Association and its members (SAPIA) an
exemption with conditions for engaging in restrictive horizontal
practices prohibited in terms of section 4 of the Competition Act.

Box 7: Gas2Liquids appeal
dismissed by Tribunal

The exemption was granted in terms of section 10(3)(b)(iv) of the
Competition Act, which allows firms to apply for an exemption

Gas2Liquids (Pty) Ltd (Gas2Liquids), a member of SAPEG,

if the purpose of the agreement is to contribute to maintaining

appealed the Commission’s decision at the Tribunal in November

economic stability in an industry. The exemption was granted

2011. The Competition Act allows any person with substantial

following the designation of the petroleum and refinery industry

financial interest affected by a decision of the Commission to

by the Minister of Trade and Industry in June 2009 for purposes

appeal the decision to the Tribunal.

of section 10(3)(b)(iv) of the Competition Act. The exemption
commenced 3 October 2011 and will end 31 December 2015.

The Gas2Liquids exemption appeal was the first of its kind under
the Competition Act, No. 89 of 1998, as amended. Gas2Liquids

The exemption is in relation to a category of information exchange

argued that the Competition Tribunal should set aside what it

agreements and practices that, according to SAPIA, are required

considered to be a “wide-ranging exemption”. It further argued

to ensure the continuity and stability of liquid fuels supply to

that there was a discrepancy between the purpose for which

various sectors and geographic locations of the country. The

designation by the Minister of Trade and Industry was granted,

exemption followed SAPIA’s exemption application in December

and the nature and purpose of the agreements and practices

2009 relating to a wide range of cooperation agreements and

covered by the exemption.

practices required to ensure the continuity and stability of liquid
fuel supply during the 2010 FIFA World Cup. The Commission

In January 2013, the Tribunal dismissed, with costs, an appeal

granted SAPIA an exemption solely for purposes of the 2010

brought by Gas2Liquids. In dismissing the appeal, the Tribunal

FIFA World Cup, ending 31 August 2010.

concluded that Gas2Liquids appeal against the Commission’s
decision did not have merit and that its criticism of the

In granting the exemption, the Commission imposed certain

Commission’s investigation was without substance.

conditions aimed at minimising the anti-competitive outcomes
and promoting greater participation in the liquid fuel sector.
These include the following:
SAPIA and its members may not share competitively sensitive
information, except for the purpose described in the
exemption application;
•

SAPIA and its members may not share information relating to
setting margins, imposition of levies and/or the approval of
tariffs unless required to do so by the Department of Energy
or NERSA; and
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Box 8: SAA Exemption
Granted with Conditions

The Commission found that the immediate withdrawal of the
CSA could force SAA to reduce its weekly flying frequencies,
which would reduce the choice of travel times to the detriment
of travellers.

In October 2012, the Commission received an exemption
application from the South African Airways (Pty) Ltd (SAA) in
respect of the Code Share Agreement (CSA) concluded with
Qantas Airways Limited (Qantas) on the two direct airline routes
between South Africa and Australia.
The Commission had previously granted SAA an exemption in
respect of the CSA on five previous occasions since the year
2000. SAA was in essence requesting the Commission to grant
it another exemption. In particular, SAA had requested that it be
permitted to continue engaging in the following activities:
•

Co-ordinate its commercial passenger airline service with
Qantas in respect of the two direct airline routes between
South Africa and Australia;

•

Allocate the South African – Australian sector in terms of
which SAA will operate on the route between Johannesburg
and Perth, whilst Qantas will service the Johannesburg to
Sydney route; and

•

Acquire blocks of seats, in various classes, on each other’s
aircrafts.

The exemption was granted for a period of two years, commencing
on 01 January 2013. In reviewing the application, the Commission
concluded that the CSA has divided the South African – Australian
airline sector by allocating territories in contravention of section
4(1)(b)(ii) of the Act. The Commission was, however, satisfied that
the CSA contributes to the maintenance or promotion of South

38

African’s exports i.e. both tradable and non-tradable exports,
thus satisfying the objective contained in section 10(3)(b)(i) of the
Act.
Furthermore the Commission concluded that the growth
in passenger demand, particularly on the route between
Johannesburg and Perth, might not yet be sufficient for SAA to
be able to maintain its daily service in the absence of the CSA.

The Commission granted SAA conditional exemption in order
to minimise the anti-competitive effects resulting from the CSA.
These include the following:
• SAA and Qantas must price and sell their airline tickets on the
routes independently of each other;
• SAA and Qantas shall not share or pool revenue with each
other under the CSA;
• SAA and Qantas must inform all passengers, at the time of
ticket reservations, of the carrier actually operating the flight;
and
• The exemption will only be applicable while SAA and Qantas
together operate a combined service of at least 10 flights
per week. Prior notification is required should the code share
partners decide to decrease their flying frequencies below the
aforesaid minimum level.
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Legal Services
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Back row (from left): Thabo Khumalo, Ngoako Moropene, Kamogelo Maputla, Romeo Kariga, Mervin Narainsamy
and Neo Molefe.
Middle row (from left): Busisiwe Ntshingila, Nomveliso Ntanjana, Bongani Ngcobo, Bukhosibakhe Majenge, Tshepiso Sepeng,
Maya Swart and Londiwe Senona.
Front row (from left): Korkoi Ayayee, Nelly Sakata, Wendy Mkwananzi, Tsholofelo Letsike and Hildah Maringa.

Legal Services
The Legal Services Division’s (LSD) primary responsibility is managing
all of the Commission’s litigation before the Tribunal, the High Court and
appellate courts. It serves as the exit point for complex large mergers,
intermediate merger decisions that are appealed, and complaints
that are referred to the Tribunal. LSD further assists the Mergers and
Acquisitions, Enforcement and Exemptions and Cartels divisions with

stemmed from the previous decisions of the Competition Appeal Court
in which it narrowly interpreted the Commission’s powers to investigate
and refer complaints of anti-competitive conduct.5 Two of the matters
had a bearing on the Commission’s Corporate Leniency Policy (CLP) in
that one of the cases specifically challenged the validity and lawfulness
of the CLP whilst the other pertained to a quest by the other participants
to a cartel for access to the leniency application filed by the CLP
applicant.

their respective investigations by providing legal support and analysis.
LSD also provides advisory opinions and clarifications to external
stakeholders and non-case related legal advice to the Commission.
The number and complexity of litigious matters has increased over the
years. This is attributable to the Commission’s proactive investigation
and prosecution of cartels and the increased number of decisions to
prohibit and conditionally approve mergers.

Settlements
Where possible, the Commission utilises settlement as an appropriate
means of curtailing proceedings in the Tribunal. This is dependent on
the Commission being able to negotiate appropriate terms of settlement
with a willing party that address the anticompetitive conduct and enable
the Commission to achieve an outcome it would likely have achieved
had it prosecuted the matter in the Tribunal.

Legal Services had a caseload of 207 cases of which 59 were merger
cases, 98 were enforcement cases and 50 were cartel cases.
Of the enforcement cases, one complaint was referred to the Tribunal,
as were 10 cartel cases. These new referrals brought the total number
of cases that have been referred to the Competition Tribunal and are at
various stages of prosecution to 41.
The LSD has defended the Commission against a number of interlocutory
challenges that have been filed by respondents. These cases have
sought to challenge the Commission’s internal procedures and obtain
access to the Commission’s record of its investigation prior to the close
of pleadings. Interlocutory applications delay the hearing of cases on
their merits and add to the Commission’s high costs of litigation.

When settling matters, the Commission requires that the agreement
incorporates, among others, the following material terms: an admission
of a contravention of the Act; payment of an administrative penalty and
where appropriate, the implementation of any other remedy; cessation
of the anticompetitive conduct; implementation of a compliance
programme as a tool to empower employees, management and
directors and to enable the monitoring and detection of any future
contraventions of the Act; and finally, cooperation with the Commission
in its prosecution of any other respondents.
In the period under review, the LSD assisted the Commission in the
negotiation and conclusion of 16 consent and settlement agreements.
These in the main pertain to cartel contraventions in various industries
such as air cargo, fishing industry, steel, tyre manufacturing and
distribution of piped and commercial gases. Some of the settlements also
pertain to prior implementation of mergers and retail price maintenance.

During the course of the year, the LSD division also attended to the
prosecution of seven matters before the Competition Appeal Court and
one matter before the Supreme Court of Appeal. Four of these matters

5

Competition Commission vs South African Breweries Ltd and 13 Others (‘’SAB’’); Competition Commission vs Loungefoam (Pty) Ltd, Gomma Gomma (Pty) Ltd, Steinhoff International Holdings Ltd & Steinhoff Africa Holdings

(Pty) Ltd 102/CAC/Jun10 (‘’Loungefoam’’); Competition Commission vs Yara South Africa (Pty) Ltd, Omnia Fertilizer Ltd and Sasol Chemical Industries (Pty) Ltd (‘’Yara’’)
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Prosecutions

Table 5: Consent orders concluded in 2012/13
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NO

Decision Date

Parties fined

1

8/5/2012

Bridgestone South Africa (Pty)
Ltd, Maxiprest Tyres (Pty) Ltd
and Auto and Truck Tyres cc

4(1)(b)(i)
4(1)(b)(ii)

R 9 355 970.39

6.5%

2

15/5/2012

Singapore Airlines Ltd

4(1)(b)(i)

R 25 106 692.00

7.56%

3

6/6/2012

South African Airways (Pty) Ltd

4(1)(b)(i)

R 18 799 292.00

2.5%

4

19/6/2012

Competition Commission
vs Oceana Group Ltd and
Oceana Brands Ltd

4(1)(b)(i)
4(1)(b)(ii)

R 34 750 050.00

5%

5

10/10/2012

The Competition Commission
vs Pentel South Africa (Pty) Ltd

5(2)

R 2 840 451.00

3.41%

6

10/10/2012

The Competition Commission
vs Erf 179 Bedfordview (Pty) Ltd

4(1)(b)(ii)

R 272 187.95

3.41%

7

17/10/2012

The Competition Commission
vs Air France Cargo-KLM Cargo

4(1)(b)(i)

R18 634 640.06

5% (half of total
turnover on the
relevant route)

8

22/10/2012

Competition Commission
vs British Airways PLC

4(1)(b)(i)

R12 204 730.00

10%

9

21/11/2012

The Competition Commission vs
Bosun Brick Midrand (Pty) Ltd

4(1)(b)(i)

R 1 320 700.36

2.5%

10

13/12/2012

The Competition Commission
vs Foodcorp (Pty) Ltd

4(1)(b)(i)

R 88 500 000.00

10%

11

13/12/2012

Phelps Dodge

13(A)3

R 150 000.00

Based on
filling fee

12

19/12/2012

The Competition Commission
vs Trident Steel (Pty) Ltd

4(1)(b)(i)
4(1)(b)(ii)

R 8 563 835.65

2%

13

13/3/2013

Competition Commission
vs Pangbourne Properties
Limited & Others

13(A)3

R 75 000.00

Based on
filling fee

14

20/3/2013

The Competition Commission
vs MVA Bricks (Pty) Ltd

4(1)(b)(i)

R 672 565.47

2.5%

15

25/2/2013

The Competition Commission
vs Air Products South
Africa (Pty) Ltd

4(1)(b)(i)
4(1)(b)(ii)

R 2 762 978.70

1.5%

16

28/3/2013

Competition Commission
vs Egoli Gas

4(1)(b)(ii)

R1 627 910.76

1.5%

Source: Competition Commission

Section Transgressed

Penalty levied

% turn-over

Advisory Opinions

Table 6: Penalties Levied on Enforcement Cases

Case No

Firm

Section
Transgressed

84/CR/Dec09

Reinforcing
Mesh
Solutions
(Pty) Ltd

4(1)(b)(i)
and (ii)

Vulcania
Reinforcing
(Pty) Ltd

4(1)(b)(i)
and (ii)

5 600 000,00

15/CR/Feb09

MacNeil
Agencies
(Pty) Ltd

4(1)(b)(i)

2 000 000,00

15/CR/Feb09

Amitech
South Africa
(Pty) Ltd

4(1)(b)(i),
(ii) and (iii)

5

15/CR/Feb09

Petzetakis
Africa
(Pty) Ltd

4(1)(b)(i)
and (ii)

9 920 000,00

6

11/CR/Feb04

Telkom
SA Ltd

8(b) and
8(d)(i)

449 000 000,00

7

65/CR/Sep09

DSI (Pty)
Ltd

4(1)(b)(iii)

1 848 301,00

8

65/CR/Sep09

Videx Wire
Products
(Pty) Ltd

4(1)(b)(iii)

4 765 502,00

No

1

2

3

4

84/CR/Dec09

Penalty levied

The Commission offers an advisory service to ensure that firms,
understand the Competition Act, its interpretation and application to
their day-to-day operations. An advisory opinion is a written opinion

21 600 000,00

of the Commission’s position in respect of a set of facts submitted by
external parties. It offers guidance on the application and interpretation
of the Competition Act, as well as the approach the Commission is likely
to take in respect of certain transactions, agreements or practices. It
is based entirely on the facts provided to the Commission, taking into
account relevant case law, policies of the Commission and previous
opinions issued. These opinions are not binding on the Commission or
the parties requesting them. However, if based on accurate facts, they

11 100 000,00

offer the necessary guidance and clarity to stakeholders.
The division received 54 requests for advisory opinions during the
course of the year and it finalised and issued 46.

Total: 505 833 803

Figure 7: Total administrative penalties levied over a seven-year period

794 190 704

487 262 183
331 423 704

43 810 600

2006/2007

99 384 870

2007/2008

2008/2009

2009/2010

Source: Competition Commission

2010/2011

2011/2012

2012/2013
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731 407 807
548 494 066

Policy and Research
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and Raksha Darji.

Policy and Research

Reports and Submissions

The Policy and Research division provides economic analysis for cases
as part of interdivisional teams, undertakes research projects and
regularly makes contributions to local and international competition
forums and conferences.

The division produced expert reports filed at the Tribunal in three
mergers: Thaba Chueu/SamQuarz, Glencore/Xstrata, and the buying
of Scaw and Consolidated Wire Industries by the IDC. In addition, two
expert reports were produced for the Sasol/Safripol excessive pricing
enforcement case.

Research

Contributions were also made in the preparation of referral reports in the
SAPIA information exchange cartel case and the forestry enforcement
case.

The division concluded two impact assessment studies.
The first was a quantitative analysis of the impact of the Commission’s
intervention in the precast concrete products market following from a
qualitative impact assessment in 2011/12. The second was an impact
assessment study following the Commission’s intervention in the flour
value chain.
The division also conducted two internal reviews: one was a general
review of the Commission’s priority sectors (which is part of the ongoing prioritisation process) and the other examined the barriers to entry
into the private hospital market.

Investigations
The division worked on 28 merger cases, several of which required
more complex economic analysis. About 50% of these mergers were
approved with conditions.
The division also continued its focus on key enforcement cases in the
Commission’s identified priority areas, contributing economic analysis
to 17 enforcement investigations. This included work on the on-going
investigation into exclusive lease agreements by major supermarket
chains, and the referral of a case in the forestry sector.

Projects
The division contributed papers to the Organisation for Economic
Cooperation and Development (OECD) on market definition and the role
of efficiency claims in merger and enforcement cases. Contributions
were also made into the International Competition Network’s (ICN)
unilateral conduct working group on exclusive dealing and three reports
on cement, sugar and poultry industries were produced for the African
Competition Forum (ACF).

Economic Briefs, Publications
and Conferences
The division presented a number of papers at international and local
conferences on competition policy and economics, as well as publishing
journal articles (Table 6). In addition five briefing papers were prepared
for internal use in the Commission while a series of seminars and
capacity building sessions were hosted with external presenters.

Table 7: Conference Papers and Publications

Title and conference/publication
The Consistency of Merger Decisions in a Developing Country: The South African Competition Commission

Grimbeek, S, Koch, S.F, & Grimbeek, R.J
RSA Working Paper 286, May 2012, Classification-JEL: K21, L40
Study shows competition fines don’t cover damages
Khumalo, J & Mashiane, J
The Star Business report, 06 June 2012
Harm and overcharge in South African precast concrete products cartel
Khumalo, J, Mashiane, J & Roberts, S

UJ Working Paper 6/2012, Classification-JEL: L40, L41
Also presented at Cresse Seventh International Conference in Competition & Regulation, July 2012.
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Author(s)

Table 7: Conference Papers and Publications continued...

Author(s)

Title and conference/publication
The inter-relationships between regulation and competition enforcement: regulating for competition?

Das Nair, R, Mondliwa, P & Roberts, S
Presented at TIPS, NERSA Economic Regulators Conference, 21 & 22 August 2012.
Screening for cartels – insights from the South African experience
Roberts, S
Competition Policy International: Cartel column, September, 2012.
Enhancing competitiveness through facilitating new entry
Grimbeek, S
New Agenda Journal, Issue 47, third quarter, 2012.

Roberts, S

National dominant firms, competition law, and the implications for economic development in Southern Africa: case
studies of energy, beer and food
Presented at the IESE´s III International Conference, 4 & 5 September 2012.
A review of lessons from information exchange investigations and the approach of the South African
Competition Commission

Das Nair, R, Mtombeni, S & Muzata, T.G
Presented at Sixth Annual Competition Commission, Competition Tribunal, Nelson Mandela Institute Conference on
Competition Law, Economics and Policy in South Africa, 6 & 7 October 2012.
Penalties and settlements for cartels in South Africa seen through an economics lens
Muzata, T.G, Roberts, S & Vilakazi, T

UJ working paper 9/2012, Classification-JEL: K21, L40, L49
Also presented at Sixth Annual Competition Commission, Competition Tribunal, Nelson Mandela Institute Conference
on Competition Law, Economics and Policy in South Africa, 6 & 7 October 2012.
The comforts and discomforts of using quantitative tests in defining markets with complex competitive
dynamics: A review of evidence from complaint and two mergers

Maphwanya, R, Muzata T.G, & Robb, G

UJ working paper 8/2012, Classification-JEL: G14, L40
Also presented at Sixth Annual Competition Commission, Competition Tribunal, Nelson Mandela Institute Conference
on Competition Law, Economics and Policy in South Africa, 6 & 7 October 2012.
The emergence of more vigorous competition and the importance of entry – comparative insights from flour
and poultry

Grimbeek, S & Lekezwa, B
Presented at Sixth Annual Competition Commission, Competition Tribunal, Nelson Mandela Institute Conference on
Competition Law, Economics and Policy in South Africa, 6 & 7 October 2012.
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The same and the other: A comparative study of abuses of dominance in Chile and in South Africa
Roberts, S, Tapia, J & Ybar, M

Presented at Sixth Annual Competition Commission, Competition Tribunal, Nelson Mandela Institute Conference on
Competition Law, Economics and Policy in South Africa, 6 & 7 October 2012.
Is South Africa a good investment destination? A look at conditions in merger cases

Kariga, R, Ngobeni, J & Ngobeni, M

Presented at Sixth Annual Competition Commission, Competition Tribunal, Nelson Mandela Institute Conference on
Competition Law, Economics and Policy in South Africa, 6 & 7 October 2012.
Accessing the Competition Commission’s ‘secrets’

Kariga, R & Sakata, N

Presented at Sixth Annual Competition Commission, Competition Tribunal, Nelson Mandela Institute Conference on
Competition Law, Economics and Policy in South Africa, 6 & 7 October 2012.

Table 7: Conference Papers and Publications continued...

Author(s)

Title and conference/publication
The role of competition policy in healthcare markets

Halse, P, Moeketsi, N, Mtombeni,
S, Robb, G, Vilakazi, T, & Wen, Y

Presented at Sixth Annual Competition Commission, Competition Tribunal, Nelson Mandela Institute Conference on
Competition Law, Economics and Policy in South Africa, 6 & 7 October 2012.
Enforcement against cartels: A fresh approach to determining penalties in South Africa – for better or for
worse?

Senona, L
Presented at Sixth Annual Competition Commission, Competition Tribunal, Nelson Mandela Institute Conference on
Competition Law, Economics and Policy in South Africa, 6 & 7 October 2012.
Public interest criteria in mergers – protectionist measures
Nkobo, M & van Wyk, M

Presented at Sixth Annual Competition Commission, Competition Tribunal, Nelson Mandela Institute Conference on
Competition Law, Economics and Policy in South Africa, 6 & 7 October 2012.
The role of information exchange in facilitating collusion: Insights from selected cases

Das Nair, R & Mncube, L
The Development of Competition Law and Economics in South Africa, HSRC press, 2012.
Do vertical mergers facilitate upstream collusion?
Mncube, L, Khumalo L, & Ngobese, M
The Development of Competition Law and Economics in South Africa, HSRC press, 2012.

Moodaliyar, K & Weeks, K

A framework for promoting competition in electronic communications: Clarifying the role of the competition
authorities and the sector regulator
The Development of Competition Law and Economics in South Africa, HSRC press, 2012.
The impact of antitrust fines on firm valuation in South Africa

Darji, R, Grimbeek, S, & Muzata, T.G
Presented at ERSA conference, 4 & 5 March 2013.
Towards a Competition Culture—Advocacy and Outreach in the South African Competition Regime
Makhaya, G
Published in CPI Antitrust Chronicle August 2012 (2).

NB – includes papers presented by employees from other divisions

Information Resource Centre
The Information Resource Centre (IRC) maintains all the external
database subscriptions and publications for the Commission. The
IRC ensures that all the databases are made available to staff, and to
increase awareness of the sources 34 staff members have been trained
on the various databases.
In total the IRC recorded 931 loans of publications, added 37 publications
to the collection and dealt with 452 requests for information.

competitioncommission ANNUAL REPORT 2012/13

Due to the convergence of competition law worldwide, the Commission
has been following the jurisprudence of a number of competition
authorities and to this effect have had a company-wide subscription to
Westlaw International, an international legal database, as well as Kluwer
Competition Law online.
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The Advocacy and Stakeholder Relations Division promotes voluntary
compliance with the Competition Act, makes submissions on policy
and legislation, forges and maintains relationships with international
and domestic stakeholders in the public and private spheres, and
communicates the decisions and activities of the Commission.

Advocacy and Education
The Division held the following workshops:
• Two targeted Bid-Rigging Workshops were held for Eskom and
TRANSNET procurement staff in May 2012;
• A workshop was held for the Gauteng Liquor Board on 20 April 2012
on the application of section 30(2)(d) of the Gauteng Liquor Act. The
objective of the workshop was to enable the Board to be able to
apply competition principles when considering applications for
liquor licenses;
• A targeted Bid Rigging Workshop was held for the Department of
Justice (DOJ) on 1 June 2012; and
• A workshop was held for the Bid Rigging Working Committee on
the 16 November 2012 to assess the implementation of the
Bid Rigging Training and use of the Certificate of Independent Bid
Determination (CIBD or SBD 9) in public procurement in South Africa.
Bid Rigging Training is now also available at the Public Administration
Leadership and Management Academy (PALAMA). Training at PALAMA
commenced on 20 February 2013.
Advocacy Cases
The following cases have been resolved through advocacy:
• Global Intelligence/Ideco Afiswitch Case No. 2010Mar4988;
• 3M/Uniplate and the Eastern Cape Department of Transport Case
No 2010Sep5362;
• Adheera Boorisang/Tongaat Hullet Sugar Case No 2010Jun5182;
• TNdlazi/Mnquma Municipality Case No 2012Feb0070;
• RISA/SAMPRA Case No 2010Aug5288;
• AFGRI Operations and others Case No 2009Mar4349;
• Oceana and others Case No 2008July3827; and
• Wine/Grapes Case No 2011Oc0298.
In most of these cases, the competition issues were around exclusive
agreements and foreclosure.
Sector Regulators
During the year under review the Commission signed a Memorandum of
Understanding (MoU) with the Council for Medical Schemes (CMS). The

Presentations
Advocacy presentations were made to the following:
• The Compliance Institute of South Africa on 17 May 2012;
• The South African Revenue Service (SARS) on 8 June 2012;
• Genetic Resources Department of the Department of Agriculture
Forestry and Fisheries on 26 June 2012;
• National Intellectual Property Organisation (NIPMO) on 29 June
2012;
• The NCP Chlorchem on 18 July 2012. The presentation was on
abuse of dominance and was targeted at the Board of the NCP
Chlorchem;
• The National Credit Regulator on 31 July 2012. The presentation
was aimed at establishing channels of complaints referral between
the two institutions; and
• Parliamentary Portfolio Committee on Justice on 19 February
2013. The aim of the presentation was to present the Competition
Commission’s comments on the Legal Practice Bill.
Industry Associations
During the year under review presentations were made to the following:
• The Red Meat Industry Association on 10 May 2012. The presentation
was targeted at farmers, processors and government departments.
The objective of the presentation was to promote voluntary
compliance with the Competition Act within the red meat market.
The expected outcome was that members of the Association will not
exchange competitively sensitive information.
• Rock Lobster and Squid Industry Association. After the
Commission’s investigation into pelagic fish, some of the fish
industry associations wanted to collaborate to sell their products
in international markets. Section 10(3) of the Competition Act
provides that “the Competition Commission may grant an
exemption only if the agreement or practice concerned or
category of agreements or practices concerned, contributes to
any of the following objectives: (i) maintenance or promotion of
exports. ”The objective of the presentation was to inform the
members on the exemption provisions of the Competition Act.
• South African Sugar Association (SASA) on 27 and 28 August 2012.
The presentation was targeted at sugar millers and growers with the
objective of addressing the implications of long term agreements on
competition.
Exhibitions
The focus of the Commission’s exhibitions for the year under review was
on small and medium enterprises (SMEs). The objective was to raise
awareness amongst SMEs about how competition benefits them and to
encourage whistle blowing.
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Advocacy and Stakeholder Relations

aim of the MoU is to manage areas of concurrent jurisdiction, to provide
for the exchange of information and the protection of confidential
information.

The Commission participated in the following two exhibitions:
• The Annual Department of Trade and Industry Small Enterprise
Exhibition held on 21 September 2012; and
• The Annual Tomorrow’s Leaders Conference and Exhibition held on
15 March 2013.
Trade Unions
The Commission regards trade unions as a key stakeholder. The
Competition Act grants trade unions a right to participate in the merger
process to protect the interests of their members. The aim of interacting
with trade unions is to raise awareness and mobilise them to participate
in the Commission’s merger processes. The Commission interacts with
trade unions through an Annual Trade Union Consultative Forum and
a Trade Union Working Committee comprised of representatives from
labour and the Commission.
The Commission engaged labour through a workshop for members
of the Trade Union Working Committee on 30 October 2012. It was
attended by delegates from all the three labour federations (COSATU,
FEDUSA and NACTU). The major focus of the workshop was to
discuss the issue of pre-merger retrenchments and the determination
as to whether they are merger specific or not. This was informed by
the Competition Appeal Court decision in the in the Walmart/Massmart
Merger. The outcome of this engagement was that the Commission is
reviewing its assessment of merger filings and is developing a practice
notice to ensure full disclosure by merging parties including pre-merger
retrenchments at the time of merger notification.
A presentation was also made to the Trade Union Working Committee
on 23 November 2012 on access to claimed confidential information.
This was informed by a request from labour that it is difficult for them
to decide whether to participate in a merger or not due to the fact that
merging parties tend to claim information as confidential when labour
requests it. Labour representatives were informed of the various options
available to them when information is claimed to be confidential.
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Clarifications
During the year under review, the Commission issued 84 clarifications.
The majority of the clarifications were from small businesses. Most of
the complaints were about Exclusive Agreements; Foreclosure and
Abuse Dominance.

Figure 8: Clarifications issued over a three-year period
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Source: Competition Commission

Communications
Media relations
Media is one of our key stakeholders and we have continued to establish
and strengthen relations in this financial year.
In the year under review, the Commission hosted three media outreach
campaigns in Johannesburg, Cape Town and Durban. The campaigns
were aimed at enriching the media’s knowledge of the work of the
Commission, updating journalists on key cases and developing and
strengthening relations with the media.
The Commission issued 11 media releases; a decline from the 26 issued
in the previous financial year. Twenty-five interviews were conducted
with the broadcast media (radio and television) and two opinion pieces
were written and published.

Figure 9: Media coverage by month from April 2012 to March
2013

Table 8: Commission publications and website visits since 2008/09

Print 2 430

2008/09

2009/10

2010/11

2011/12

2012/13

4

4

4

4

3

27 400

106 738

65 526

76 422

66 793

11 930

45 619

34 177

47 148

40 676

Broadcast 1 582
Number
of editions
of the
Competition
News Issued

Total 6 726

Source: Competition Commission
The Glencore/Xstrata merger, and the Construction Fast Track
Settlement Process were some of the cases that dominated the media.
The Commission received a total of 6,726 news coverage items, with
online communication generating the most coverage (2,714), followed
by print (2,430) and broadcast media (1,582).
Publications and Website
The Commission uses various publications to communicate with its
external stakeholders.
Competition News is published on a quarterly basis and aims to highlight
key cases, explain the Commission’s decisions and communicate other
competition law and policy developments.
The number of visits and visitors to the Commission’s website decreased
slightly when compared to the previous financial year.

Source: Google Analytics
Internal communication
During the period under review, the division produced and circulated
10 electronic newsletters (Newsflash) and created opportunities for
information sharing through nine Kom Praat Saam forums (a Competition
Commission discussion forum). The division also organised 11 events
aimed at boosting internal staff morale.

International Relations
The Commission has continued to inform international debates and
contribute to the building of strong competition institutions in the region
through its international relations. Playing a key role in the African
Competition Forum (ACF) and in various BRICS Competition projects
has afforded the Commission the opportunity to align its activities to
South African foreign policy priorities.
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African Competition Forum

Commission staff actively participated on panels at various ICN

The Commission has continued to play a key role in the development of

workshops including the Merger Workshop in Colombia in November

the ACF, which assists in building the capacities of agencies in the region,

2012, Cartel Workshop in Panama in October 2012, Unilateral Conduct

and promotes awareness and appreciation of competition principles

Workshop in Singapore in June 2012 and the Advocacy Workshop in

amongst government and other stakeholders. This is necessary for

Paris in June 2012.

improving the management of competition policy and law in order to
deepen gains from local, regional and international liberalised markets.

Commission staff also played a key role in the development of a new
module for developing countries for the ICN Curriculum project. These

The ACF hosted its first series of capacity building workshops: Research

training modules consist of a combination of video lectures, slides and

Skills and Investigative Skills in Windhoek, Namibia on 3-6 December

vignettes, and a test on the material at the end.

2012 and Banjul, Gambia on 25 – 26 March 2013 respectively. The
Research Skills workshop was attended by 38 participants representing

In August 2012 the Commission won the bid to host the 2013 ICN Cartel

11 countries (Botswana, Egypt, Kenya, Malawi, Mauritius, Namibia,

Workshop in Cape Town in October 2013. Hosting the 2013 Cartel

South Africa, Swaziland, Tanzania, Zambia and Zimbabwe). The

Workshop in South Africa will facilitate the participation of competition

Investigative Skills workshop saw the participation of 40 participants

agencies from other African countries.

representing nine countries and regional competition bodies from West
Africa: Senegal, Ivory-Coast, Togo, Mali, Congo, Brazzaville, Benin,

The Advocacy and Stakeholder Relations division is a member of the

Burkina Faso, Gambia, The West African Economic and Monetary

ICN Advocacy Working Group. During the year under review the division

Union (UEMOA) and the Economic Community of West African States

participated in a teleconference on “How to build a competition culture”.

(ECOWAS).
BRICS
Research forms a key part of the work of the ACF and in 2012 the

The Commission contributed a chapter titled Recent activities and

forum launched its first research project titled Competition Dynamics

policy priorities in South Africa to an International Bar Association

and Regional Trade Flows. The research project involves six countries

(IBA) publication on competition law and policy in BRICS countries.

(Botswana, Kenya, Namibia, South Africa, Tanzania and Zambia)

Competition authorities within BRICS countries met on a number of

engaged in a collective assessment of the competitive dynamics in three

occasions on the sidelines of multilateral competition conferences in a

industries: cement, sugar and poultry. By supporting the development of

bid to explore options for closer cooperation in the field of competition

capabilities of competition authorities, collectively through the ACF, the

law and policy.

project is making an important contribution to supporting the evolution
of key institutions of economic governance.

Bilateral Relations
In the spirit of international cooperation and capacity building, the
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International Competition Network (ICN)

Commission hosted secondments from its counterparts in Singapore

The Commission is a founding member of the International Competition

and Swaziland, study visits to share methodologies with Botswana and

Network (ICN) and has actively participated in its steering group, working

Zambia and provided practical training to the staff of its counterparts in

groups, workshops and conferences.

Tanzania and Mauritius.

Commissioner Shan Ramburuth delivered a speech at the opening

Commission staff also cooperated with their foreign counterparts in

ceremony of the ICN’s 11th Annual Conference, which was hosted by the

a number of cases – one of these instances involved the attachment

Brazilian Competition Authority (CADE) in Rio de Janeiro in April 2012.

of a Commission staff member to assist in a dawn raid in a foreign
jurisdiction.

The Commission developed a new partnership with the US Antitrust
agencies (FTC and DOJ) and U.S Agency for International Development
(USAID) whereby technical assistance will be provided to newer
competition agencies in the Southern Africa region during 2013 and
2014. The program will draw on the FTC and Commission’s institutional
strengths to provide assistance that is comprehensive in scope, and
fosters relationships that continue after the program has ended.
Contributions to intergovernmental competition forums
During the period under review the Commission contributed to
discussions and debates by acting as panellists, submitting papers
or giving presentations in a number of intergovernmental competition
forums including the Organisation for Economic Co-operation and
Development (OECD), Southern African Development Community
(SADC) and the United Nations Conference on Trade and Development
(UNCTAD). Contributions were made on a wide range of issues including
the following topics:
•

Effective knowledge management for competition agencies;

•

Predatory pricing – the South African experience;

•

Market definition in competition cases;

•

The State and merger regulation in South Africa: law and practice;

•

Cross-border mergers;

•

Leniency for subsequent applicants;

•

Efficiency considerations in competition cases;

•

South Africa’s experiences with regulatory reform and systemic
change in regulated sectors;
Coordinated effects in merger analysis;

•

Cartel investigative techniques: the South African experience;

•

Economic analysis in competition cases;

•

Competition issues in tv and broadcasting; and

•

Competition and poverty reduction – the experience of CCSA.
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Corporate Services

Figure 10: Category of staff complement

The Corporate Services Division assists in ensuring that the Commission
is a high performance agency. The division comprises the following four
departments:
•

Finance;

•

Human Resources;

•

Information Technology; and

•

Security and Facilities.

The division strives to ensure co-ordination amongst the four

Lawyers

68

Managers

7

Graduates

16

Admin

55

Economist

38

departments, to ensure the Commission achieves its mandate in an
efficient, effective and economical manner, through the provision of the
following services:
•

Financial management, budgetary compliance and reporting;

•

Attracting, developing, motivating and retaining a highly skilled
workforce;

•

Appropriate infrastructure and technological capability and support;

•

Provision of a safe and secure environment; and

•

Advice and guidance on corporate governance.

Source: Competition Commission
Graduate trainee programme
One of our successful initiatives continues to be our Graduate Trainee
programme. This year we employed 16 graduate trainees from across
the country. These graduates follow a rigorous programme that

Human Resources

comprises of compulsory training depending on their respective studies.
The programme is depicted in Table 9.

The new vision for the HR department is to be a business partner which
aspires to balance the Commission’s objectives with the wellbeing of
employees. This reviewed vision will help us in our endeavour to provide

Table 9: Training interventions for graduate trainees

innovate solutions that will enhance individual and organisational
Target Date

Induction

Month 1

Staff complement

SPS Training

Month 1

The Commission’s staff complement remained constant since the

E-mail Extender

Month 1

previous financial year with a total of 168 employees excluding graduate

Mentorship Training

Month 2

Time Management

Month 2

Customer Care

Month 2

Computer Skills

Month 3

Competition Law & Economics

Month 3

Investigative Skills

Month 4

Report Writing Skills

Month 6

Project Management Course

Month 8

Presentation Skills

Month 10

skilled workforce.

trainees. Of this, 38 are economists, 68 are lawyers both of which are
directly involved in competition enforcement. Space constraints prohibit
the Commission from expanding any further.
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Course

capability as we strive to attract, develop, motivate and retain a highly

Once the graduate trainees have completed their training they have

Table 12: Equity breakdown of the staff complement

an opportunity to be employed into entry-level positions within the
organisation. Eight graduate trainees have been accepted over the last
Year

year.

Table 10: Breakdown of graduate trainees by tertiary institutions
Institution

No. of Graduates

PC TRAINING

1

University of Johannesburg

1

University of KwaZulu-Natal

2

University of Limpopo

3

University of Nelson Mandela

1

University of North-West

1

No. of Female staff

2009/10

59

73

2010/11

84

79

2011/12

86

85

2012/13

90

78

Figure 11: Employment equity (race) over a four-year period
200

14

1

University of Western Cape

1

University of Witwatersrand

5

16

16

5

150

5
22

4

5

21

15

131

131

18

100

Staff turnover

17

12

University of Rhodes

Total

No. of Male staff

The average tenure for the Commission is 7.5 years. This year the
Commission has experienced a high staff turnover of 20% as opposed to
last year at a rate of 11.44%. The main reason for the increase is largely
due to there being few opportunities for career progression especially
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from the lower levels. Statistics from the exit interviews indicate that
28% of the staff who left said it was because of career advancement. The
other reasons for employees leaving were career change, remuneration,
further education and dissatisfaction with the job.

93
2009/2010
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Table 11: Turnover rate of Commission staff

Year

124

0

Asian

Percentage staff turnover

2008/09

16%

2009/10

15%

2010/11

9.14%

2011/12

11.44%

2012/13

20%

2010/2011
Coloured

2011/2012

White

2012/2013
African

Information Technology
The Information Technology (IT) department provides a secure, user
friendly and efficient IT environment for all employees. There were no
security breaches of the Commissions IT environment and system down
time was limited to a minimum.
To assist the staff of the Commission with continuous access to its
resources and assist in its work/ life balance initiative the IT department
has introduced various information and communication technologies
like: outlook anywhere, remote connectivity, provision of iPads and
support of Bring your own Device (BYOD), and collaboration platforms.

Security and Facilities
The Security and Facilities department has the responsibility to ensure a
safe and secure environment for all Commission staff. The department
has focused on improving the facilities management system and
effectively utilising available space to ensure that the Commission fulfils
its mandate.
Limited space was still a challenge for the Commission as the organisation
looked to grow to deliver on its mandatory objectives. The Commission
is currently occupying two buildings with the result of slower processes,
interrupted workflow and potential health, safety and security risks.
In response, a security strategy has been developed to incorporate a
five-phased approach for the design and implementation of security
empowering services and resources within the Commission. These five
phases will be executed in the new financial year and are categorised
as: people, processes, technology, data and facilities.
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The powers of the Commission are vested in the Commissioner
or Chief Executive Officer Mr Shan Ramburuth.
He is the accounting authority, and is responsible for the
general administration of the Commission and for performing
any functions assigned to him in terms of the Public Finance
Management Act (PFMA) and the Competition Act. The
Commission reports to the Minister of Economic Development,
Mr Ebrahim Patel, as Executive Authority.
Commission Meeting
Commission meetings are the highest decision-making structure
on cases and case-related work. It consists of the Commissioner
and the Deputy Commissioner.
In the financial year under review the Deputy Commissioner,
Mr Tembinkosi Bonakele, and the Chief Economist, Dr Simon
Roberts resigned at the end of March 2013. During March 2013,
the Executive Authority appointed two Deputy Commissioners,
Ms Trudi Makhaya and Adv. Oliver Josie. The Chief Legal
Counsel, Chief Economist and relevant Divisional Managers
attended the Commission meetings in an advisory capacity. The
Commission held 43 meetings during the period under review.
The functions of the Commission Meeting are as follows:
•

Receive recommendations and take decisions on cases;

•

Provide guidance and direction in the conduct of investigations;

•

Receive updates on important cases;

•

Adopt policies and procedures regarding the conduct of
cases;

•

Receive reports and give direction on advocacy and
communication relating to the work of the Commission; and

•

Any other matter referred to the Commission Meeting by the
Executive Committee.

The Commission is assisted by case management meetings,
which are chaired by the Deputy Commissioner and held on
a regular basis. These meetings assess the degree of work
conducted in priority cases, reprioritise cases and allocate
resources as appropriate. The meeting provides a mandate on
the strategic direction of cases and serves as an official briefing
to the Commission on work undertaken by divisions responsible
for cases. The meetings are attended by divisional managers
from Enforcement and Exemptions, Mergers and Acquisitions,
Legal Services, Policy and Research, Cartels, as well as
Advocacy and Stakeholder Relations.
Executive Committee Meeting
The Commission’s Executive Committee is chaired by the
Commissioner. This committee is an administrative body of the
Commission and advises the Commissioner and the Deputy
Commissioners on any administrative aspects of their functions.
Its functions are as follows:
•

Undertake strategic and business planning;

•

Monitor the implementation of business and strategic plans;

•

Mobilise and allocate resources, including budgeting and
financial management;

•

Manage human resources;

•

Ensure that all support services, such as Information
Technology, and Security and Facilities Management, are
properly managed;

•

Deal with general administrative issues;

•

Approve policies;

•

Oversee the management of the risks of the institution; and

•

Internal audit.
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Structures and Decision-making

The Commission Secretary advises the committee on compliance with

The Audit Committee held four meetings in the period under review as

relevant legislation and regulations. The committee held nine meetings

per its approved terms of reference. It reviewed quarterly internal audit

in the period under review.

reports, internal and external audit plans, and the financial statements
for the period ending 31 March 2013. The Audit Committee is chaired by

Targets, as set out in the Strategic Plan and Annual Performance

Victor Nondabula, as Independent Chairman.

Plan, are approved by the Minister of Economic Development.
Performance against targets is discussed on a quarterly basis at the
Executive Committee and Management Committee meetings in order
to monitor expenditure, activities and progress. Quarterly reports by the

Table 13: Audit Committee Meetings held during the year under
review

Commission are submitted to the Economic Development Department
in terms of the PFMA.
The Executive Committee has several committees that assist it in
performing its oversight function and provide it with guidance on matters
of importance.
These committees are as follows:
•

Information Technology Committee;

•

Human Resources Committee;

•

Management Committee (Mancom);

•

Audit Committee; and

•

Risk Committee.

IT Committee: Is tasked with oversight on the delivery of strategic IT
projects that support the business. The IT committee is also responsible
for developing and reviewing IT policies and ensuring that these are
effectively implemented.
HR committee: Is tasked with oversight of the HR strategy and ensuring
that polices are developed and reviewed.
Management Committee (Mancom): Assists in an advisory and
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consultative role.
Audit Committee: Supports the Commission’s Executive Committee
in fulfilling its oversight responsibilities relating to internal control,
risk management, financial management and compliance with laws
and regulations. The committee does not have any management
responsibilities. An independent non-executive member chairs the
committee and both the internal and external auditors have unrestricted
access to the committee.

Number of
meetings

Name

Designation

Victor Nondabula

Chairperson

4

Maemili Ramataboe

Member

4

Sathie Gounden

Member

4

Nala Mhlongo

Member

4

Karen Teixeira

Member

4

Risk Committee: Assists the Executive Committee in its oversight of
risk management by reviewing the effectiveness of the Commission’s
risk management systems, practices and procedures. It also provides
recommendations for improvement.
The committee held four meetings in the period under review as per its
approved terms of reference. The Risk Committee is chaired by Karen
Teixeira, as Independent Chairman.

Table 14: Risk Committee Meetings held during the year under
review

Risk Management
With the assistance of the internal auditors, management is responsible
for identifying, evaluating, managing and monitoring all significant risks

Number of
meetings

Name

Designation

Karen Teixeira

Chairperson

4

Maemili Ramataboe

Member

4

Sathie Gounden

Member

4

Nala Mhlongo

Member

4

Victor Nondabula

Member

4

faced by the Commission. Some of the significant risks to which the
Commission was exposed in the period under review include operational,
technological and regulatory risks.
The Commission has a comprehensive Risk Register for each division
from which a consolidated register is prepared and monitored.
The following are strategic risks:
•

Disaster recovery: The loss of data, unauthorised access,use of
information and corruption of the network. An IT Security Audit took
place in the 2012/13 financial year. The findings from this audit are

Internal Audit

being addressed and will be completed during the course of the
2013-2014 financial year.

The Commission’s Internal Audit function is outsourced. During the

•

period under review, this function was carried out by Ernst and Young.

Reputational harm: There is risk that the reputation of the
organisation might be damaged if the Commission executes
its legislative mandate, powers and duties inappropriately. The

Internal financial control

Commision manages this by taking due consideration of public

The Commission has policies, procedures and systems in place that

interest concerns, stakeholder perceptions and policy expectations.

have been designed to provide reasonable assurance of the integrity

•

Independence undermined: External influences may affect how

and reliability of its financial statements, and to adequately protect,

the Commission executes its legislative duties. The Commission

verify and maintain accountability for its assets. These internal financial

manages such situations by ensuring transparency in decision-

controls are implemented by qualified and trained personnel within a

making and justifying its decisions on merit within the parameters of

system characterised by checks and balances.

the Competition Act. It also engages in continuous advocacy on the
role of the Commission.
•

Unmanageable caseload: The Commission manages this situation

Commission’s management, as well as by the internal auditors.

by focusing its resources on priority cases and sectors, as well as

All significant findings are reported to the Audit Committee and

the effective screening of cases. The issue of space constraints has

Commissioner.

been escalated to the Minister of Economic Development in order to
address the organisation’s inability to hire much-needed staff within

The Commissioner and the external and internal auditors are not aware
of any material breakdown in the functioning of these internal controls
and systems for the period under review.

the current premises.
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The effectiveness of internal financial controls is monitored by the

Compliance with Legislation
Public Finance Management Act, 1999, and Treasury Regulations
In accordance with the PFMA and Treasury Regulations, the Commission
submitted the following documents to the Department of Economic
Development for approval during the period under review:
•

Request to retain surpluses generated as at 31 March 2013;

•

Quarterly reports on the Commission’s expenditure, budget variance
activities and performance against set targets;

•

Monthly expenditure reports;

•

Annual Performance Plan for the period 2013–2014; and

•

Strategic Plan and Budget for the five-year period 2012–2017.

Skills Development Act, 1998
The Commission submitted the Annual Training Report and the Annual
Workplace Skills Plan on 30 June 2012.
Skills Development Levies Act, 1999
A skills development levy equal to 1% of the total payroll is paid to
the South African Revenue Service monthly. This is distributed to
the relevant Sector Education and Training Authorities (SETAs) which
promote training in various disciplines. Employers are able to claim
back part of the skills levies paid as a Skills Grant. The Skills Grant
received for 2011/12 was R351 497.02.
Employment Equity Act, 1998
The Commission submitted its Employment Equity Report in October
2012.
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Compensation for Occupational Injuries and Diseases Act, 1993
A return of earnings was submitted in March 2012. This provides
an estimated cost of possible claims that can be lodged against the
Compensation Fund in terms of this Act.
Unemployment Insurance Act, 2001
All contributions to the Unemployment Insurance Fund were paid
over on a monthly basis. These contributions consist of an employee
contribution of 1% and an employer contribution of 1%, capped at a
maximum of R124.78 per month.
Occupational Health and Safety Act, 1993
The Commission took all reasonable precautions to ensure a safe
working environment and conducted its business with due regard for
environmental issues.
Income Tax Act, 1962
The South African Revenue Service exempted the Commission in terms
of section 10(1)(A)(i) of the Income Tax Act, 1962.
Levies and taxes
The Commission has registered for and met its obligations in relation to
the following levies and taxes:
•

Skills Development Levy;

•

Workmen’s Compensation;

•

Unemployment Insurance Fund; and

•

Pay-as-you-earn (PAYE).
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Annual Financial Statements for the year ended 31 March 2013

Accounting Authority’s
Responsibilities and Approval
The Accounting Authority is required by the Public Finance Management
Act (Act 1 of 1999), to maintain adequate accounting records and are
responsible for the content and integrity of the financial statements and
related financial information included in this report. It is the responsibility
of the Accounting Authority to ensure that the financial statements fairly
present the state of affairs of the entity as at the end of the financial
year and the results of its operations and cash flows for the period then
ended. The external auditors are responsible for reporting on the fair
presentation of the financial statements.
The financial statements have been prepared in accordance with South
African Statements of Generally Recognised Accounting Practice
(GRAP) including any interpretations, guidelines and directives issued
by the Accounting Standards Board.

The going concern basis has been adopted in preparing the financial
statements. The Accounting Authority has no reason to believe that the
Commission will not be a going concern in the foreseeable future based
on forecasts and available cash resources. These financial statements
support the viability of the Commission.
The external auditors are responsible for independently reviewing and
reporting on the entity’s financial statements. The financial statements
have been examined by the entity’s external auditors and their report is
presented on page 67.
The financial statements set out on page 73, which have been prepared
on the going concern basis, were approved by the accounting authority.

The financial statements are based upon appropriate accounting
policies consistently applied and supported by reasonable and prudent
judgements and estimates.
The Accounting Authority is also responsible for such internal control
as are determined is necessary to enable the preparation of financial
statements that are free from material misstatement, whether due to
fraud or error, and for maintaining adequate accounting records and an
effective system of risk management.
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Report of the Auditor-General to Parliament
on the Competition Commission
Introduction
1. I have audited the financial statements of the Competition
Commission set out on pages 73 to 105, which comprise the
statement of financial position as at 31 March 2013, the statement
of financial performance, statement of changes in net assets, cash
flow statement and statement of comparison of budget and actual
amounts for the year then ended, and the notes, comprising a
summary of significant accounting policies and other explanatory
information.
Accounting Authority’s Responsibility for the Financial Statements
2. The accounting authority is responsible for the preparation and fair
presentation of these financial statements in accordance with South
African Standards of Generally Recognised Accounting Practice (SA
Standards of GRAP) and the requirements of the Public Finance
Management Act of South Africa, 1999 (Act No. 1 of 1999) (PFMA),
and for such internal control as the accounting authority determines
is necessary to enable the preparation of financial statements that
are free from material misstatement, whether due to fraud or error.
Auditor-General’s Responsibility
3. My responsibility is to express an opinion on these financial
statements based on my audit. I conducted my audit in accordance
with the Public Audit Act of South Africa, 2004 (Act No. 25 of 2004)
(PAA), the General Notice issued in terms thereof and International
Standards on Auditing. Those standards require that I comply with
ethical requirements and plan and perform the audit to obtain
reasonable assurance about whether the financial statements are
free from material misstatement.
4. An audit involves performing procedures to obtain audit evidence
about the amounts and disclosures in the financial statements. The
procedures selected depend on the auditor’s judgement, including
the assessment of the risks of material misstatement of the financial
statements, whether due to fraud or error. In making those risk
assessments, the auditor considers internal control relevant to the
entity’s preparation and fair presentation of the financial statements
in order to design audit procedures that are appropriate in the
circumstances, but not for the purpose of expressing an opinion
on the effectiveness of the entity’s internal control. An audit also
includes evaluating the appropriateness of accounting policies

used and the reasonableness of accounting estimates made by
management, as well as evaluating the overall presentation of the
financial statements.
5. I believe that the audit evidence I have obtained is sufficient and
appropriate to provide a basis for my audit opinion.
Opinion
6. In my opinion, the financial statements present fairly, in all material
respects, the financial position of the Competition Commission as at
31 March 2013, and its financial performance and cash flows for the
year then ended in accordance with SA Standards of GRAP and the
requirements of the PFMA.
REPORT ON OTHER LEGAL AND REGULATORY REQUIREMENTS
7. In accordance with the PAA and the General Notice issued in terms
thereof, I report the following findings relevant to performance against
predetermined objectives, compliance with laws and regulations and
internal control, but not for the purpose of expressing an opinion.
Predetermined Objectives
8. I performed procedures to obtain evidence about the usefulness and
reliability of the information in the Performance against targets report
as set out on pages 107 to 122 of the annual report.
9. The reported performance against predetermined objectives was
evaluated against the overall criteria of usefulness and reliability. The
usefulness of information in the annual performance report relates to
whether it is presented in accordance with the National Treasury’s
annual reporting principles and whether the reported performance is
consistent with the planned objectives. The usefulness of information
further relates to whether indicators and targets are measurable
(i.e. well defined, verifiable, specific, measurable and time bound)
and relevant as required by the National Treasury Framework for
managing programme performance information.
The reliability of the information in respect of the selected objectives
is assessed to determine whether it adequately reflects the facts (i.e.
whether it is valid, accurate and complete).
10. There were no material findings on the Performance against targets
report concerning the usefulness and reliability of the information.
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Report of the Auditor-General to Parliament
on the Competition Commission (continued)
Additional Matter
11. Although no material findings concerning the usefulness and
reliability of the performance information were identified in the
Performance against targets report, I draw attention to the following
matter below.
Achievement of Planned Targets
12. Of the 50 planned targets, 28 targets were not achieved during the
year under review. This represents 56% of total planned targets that
were not achieved during the year under review. This was mainly due
to the complexity of the cases that the Competition Commission
was investigating, delays encountered with processes and the public
filing fewer requests and applications compared to the expectation
of the Competition Commission. Reasons for variances between
actual performance results and planned targets are included in the
Performance against targets report on page 107 of the annual report.
Compliance with Laws and Regulations
13. I performed procedures to obtain evidence that the entity has
complied with applicable laws and regulations regarding financial
matters, financial management and other related matters. My
findings on material non-compliance with specific matters in key
applicable laws and regulations as set out in the General Notice
issued in terms of the PAA are as follows:
Procurement and contract management
14. Contracts were awarded to certain suppliers whose tax matters
had not been declared by the South African Revenue Services to
be in order as required by Treasury Regulations 16A9.1(d) and the
Preferential Procurement Regulations.
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Preferential Procurement Regulations.
15. Certain goods and services with a transaction value below R500 000
were procured without obtaining the required price quotations, as
required by Treasury Regulation 16A6.1.
Expenditure Management
16. With reference to paragraphs 14 and 15 above, the accounting
authority did not take effective steps to prevent irregular expenditure
as per the requirements of section 51(1)(b)(ii) of the PFMA.
Internal Control
17. I considered internal control relevant to my audit of the financial
statements, annual performance report and compliance with laws
and regulations. The matters reported below under the fundamentals
of internal control are limited to the significant deficiencies that

resulted in the findings on compliance with laws and regulations
included in this report.
Leadership
18. With reference to paragraphs 14 and 15 above, the accounting
authority did not exercise effective oversight in ensuring compliance
with relevant Supply Chain Management Regulations.
Financial and performance management
19. Management did not take effective steps to review and monitor
compliance with applicable laws and regulations and thereby
preventing irregular expenditure.
OTHER REPORTS
Investigations
20. An investigation is being conducted to probe allegations of
maladministration and financial mismanagement at the Competition
Commission. The investigation was still ongoing at the reporting
date.

Pretoria
28 August 2013
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Report of the
Audit Committee
Audit Committee Members and Attendance
The Audit Committee of the Competition Commission (the “Committee”)
consists of the members listed hereunder and is required to meet 4
times per annum as per its approved terms of reference. During the year
under review 4 meetings were held.
The Committee’s meetings have regularly included the internal auditors
and representatives from the Auditor-General South Africa.
Name of member

Number of
meetings
attended

Number of
meetings
held

V. Nondabula (appointed AC
Chairperson in January 2011)

Non
Executive

4

4

K. Teixeira (appointed Risk
Chairperson in January 2011

Non
Executive

4

4

M. Ramataboe (appointed
member in October 2010)

Non
Executive

4

4

N. Mhlongo (appointed
member in October 2010)

Non
Executive

4

4

S Gounden (appointed
member in October 2010)

Non
Executive

4

4

Audit Committee Responsibility
We report that we have adopted the formal terms of reference in our
charter in line with the requirements of section 55 (1)(b) of the Public
Finance Management Act (PFMA) and Treasury Regulations 27.1.7 and
27.1.10(b) and (c). We further report that we conducted our affairs in
compliance with this charter and have discharged all our responsibilities
as contained therein. Accordingly the committee operates in accordance
with the terms of the said charter and is satisfied that it has discharged
its responsibilities in compliance therewith.

The Effectiveness of Internal Control
The system of internal control continued to be adequate. This was
confirmed by the reports from the auditors. However, there were a
number of control weaknesses that were identified by internal and
external audit. The audit committee notes management’s commitment
to correct the deficiencies and will monitor progress in this regard.

The Quality of Management and Monthly/
Quarterly Reports Submitted in terms of
Financial and Performance Information
of the PFMA.
The quality of management and monthly/quarterly reports submitted
in terms of Financial information of the PFMA was adequate. However,
some improvements are required regarding the generation, collation
and reporting of the performance information in compliance with the
guidelines from National Treasury.

Evaluation of Financial Statements
The audit committee has:
•	reviewed and discussed the audited annual financial statements to
be included in the annual report, with the Auditor-General and the
Accounting Authority;
•	reviewed the accounting policies and practices;
• reviewed the entities compliance with legal and regulatory provisions; &
•	reviewed the pre-determined objectives to be included in the annual
report.
The audit committee concur with and accept the Auditor-General of
South Africa’s report on the annual financial statements and are of the
opinion that the audited annual financial statements should be accepted
and read together with the report of the Auditor-General of South Africa.

Internal Audit
We are satisfied that the internal audit function is operating effectively
and that it has addressed the risks pertinent to the entity in its audits.

Auditor-General of South Africa
The audit committee has met with the Auditor-General of South Africa to
ensure that there are no unresolved issues.

V Nondabula (Chairperson of the Audit Committee)
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Accounting
Authority’s Report
The Accounting Authority hereby reports on its financial activities to
the Executive Authority, Parliament and Public of the Republic of South
Africa.

1. Nature of Business
The Commission derives its mandate from the Competition Act No.
89 of 1998, as amended. The main objectives, as determined by the
Competition Act, are the following:
•	Promote efficiency, adaptability and development of the economy;
•	Provide consumers with competitive prices and product choices;
•	To promote employment, and advance social and economic welfare
of South Africans;
•	
To expand opportunities for South African participation in world
markets and recognise the role of foreign competition in the Republic;
•	To ensure that small and medium sized enterprises have an equitable
opportunity to participate in the economy; and
•	To promote the greater spread of ownership, in particular to increase
the ownership stakes of historically disadvantaged persons.

2. Financial Overview
2.1. Financial Highlights

2013
‘000

2012
‘000

211 687
2 091
213 778
185 909

178 148
2 932
181 081
178 891

27 869

2 190

Total assets		

97 785

84 228

Total liabilities

40 506

54 820

288

268
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Revenue		
Interest received		
Total Revenue		
Expenditure
		
Net surplus/(deficit)		

No. of Merger cases filed

Revenue increased from R181 million in 2011 to R214 million in 2013.
Income from the grant increased by 24% from R127 million in 2012 to
R157 million in 2013 which was mainly to fund the increase in the staff
complement. Income from filing fees decreased by 4% from R48 million
in 2012 to R46 million in 2013 as a result of a decrease in economic
activity.
Interest earned on temporarily available funds declined due to declining
interest rates. Other income received increased due to the funds received
from DFID, whereby the expenditure for the project had been incurred.

2.3. Expenditure
Expenditure increased from R179 million in 2012 to R186 million in 2013
reflecting an overall increase of 3%. Not all staff were appointed as a
result of space constraints and therefore there were significant savings
in the human resources budget.

2.4. Financial Performance
The Commission generated a surplus of R28 million (2012: R2.1 m ) for
the current year.

Name

Designation

Changes

Mr. M Ramburuth

Commissioner

Mr. T. Bonakele

Deputy Commissioner

Adv. O. Josie

Divisional Manager: Cartel unit

Dr. S Roberts

Divisional Manager: Policy and
Research and Chief Economist

Mr. M. Moodley

Divisional Manager: Corporate
Services and CFO

Ms. W. Mkwananzi

Divisional Manager: Legal
Services and Chief Legal Counsel

Mr C Oellermann

Divisional Manager:
Enforcements and Exemptions

Appointed
01 October 2012

Mr I Bah

Divisional Manager:
Mergers and Acquisitions

Appointed
02 January 2013

Mr. K. Weeks

Divisional Manager:
Enforcements and Exemptions

Resigned
30 April 2012

Ms. R. Solomon

Commission Secretary

Deceased
04 June 2012

Ms. A Machobane

Commission Secretary

Appointed
01 October 2012

Ms. G. Makhaya

Divisional Manager: Advocacy
and Stakeholder Relations

Appointed
01 April 2012

Resigned
31 March 2013
Resigned
31 March 2013

The approved grant funding from government for the year 2013/14,
and income from filing fees plus any accumulated surplus that the
Commission is allowed to retain will ensure that the Commission is able
to continue as a going concern.

4. Changes in Nature of Property, Plant
and Equipment

The Commission carries forward an accumulated surplus of R57 million
(cash surplus of R31 million after deducting current liabilities & commitments)
for the current financial year, of which R2,2 million was approved in the
prior year from 2011/12 financial year and the total approved accumulated
surplus is R29.4 million.

No major changes in the nature of property, plant and equipment
or changes in the policy relating to the use of property, plant and
equipment took place during the year under review. Changes regarding
the estimated useful life of the asset have been taken into account in the
calculation of the depreciation values of the asset. Computer equipment
not in use and with a zero net value has been identified and will be
donated after year-end.

3. Accounting Authority
The members of the entity during the year and to the date of this
report are as follows: The Accounting Authority for the Competition
Commission is Mr M Ramburuth.
Two Deputy Commissioners (Adv O Josie and Ms G Makhaya) have
been appointed for a six month term effective from 25 March 2013,
whilst performing the duties of Divisional Managers.

5. Materiality Framework
The Commission determined a materiality figure of R1 157 000 for the
year under review. The Commission’s business is such that it is not
capital intensive and expenditure was regarded as the best indicator of
business activity and therefore 0.5% of budgeted expenditure was used
in determining the materiality figure.
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2.2. Total Revenue

Material facts and losses of a quantitative nature are disclosed when the
materiality figure is exceeded, or if they arose through criminal conduct,
financial misconduct, irregular expenditure and fruitless and wasteful
expenditure as defined by the PFMA.
Disposal of significant assets when overall operational functions of the
Commission changes, are disclosed.

6. Events Subsequent to Financial
Position Date
The accounting authority is not aware of any matter or circumstance
arising since the end of the financial year.

9. Address
Business address:		
			
			
			
			

The dti campus
Building C: Mulayo
77 Meintjies Street
Sunnyside
TSHWANE

Postal address:		
			
			
			

Private Bag X23
Lynwood Ridge
0040
TSHWANE

7. Penalties Levied and Collected
Penalties levied against respondents in 2013 amounted to R731 million
(2012 R548,494 million).
The Commission collected R599,712 million (2012 R538,285 million) in
penalties which were transferred to the EDD.

8. Secretary
The details of the Commission’s secretary are as follows: The secretary
of the entity is Ms A Machobane:
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Business address:		
			
			
			
			

The dti campus
Building C: Mulayo
77 Meintjies Street
Sunnyside
TSHWANE

Postal address:		
			
			
			

Private Bag X23
Lynwood Ridge
0040
TSHWANE

Mr M Ramburuth
Accounting Authority
28 August 2013
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Statement of
Financial Position
Figures in Rand thousand

for the year ended 31 March 2013

Note(s)

2013

2012

Current Assets
Inventory		149
2
381
Receivables from exchange transactions
Cash and cash equivalents
3
91 653

331
61
78 724

		

92 183

79 116

4
5

5 344
258

4 345
767

		

5 602

5 112

Total Assets		

97 785

84 228

Current Liabilities
6
Finance lease obligation
Payables from exchange transactions
7
Unspent donor funds		

562
36 603
2 092

165
54 526
–

		

39 257

54 691

7
9

1 122
127

–
127

		

1 249

127

Total Liabilities		

40 506

54 818

Net Assets		

57 279

29 410

57 281

29 408

ASSETS

Non-Current Assets
Property, plant and equipment
Intangible assets

LIABILITIES

NET ASSETS
Accumulated surplus		

73
competitioncommission ANNUAL REPORT 2012/13

Non-Current Liabilities
Finance lease obligation
Provisions
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Statement of
Financial Performance
Figures in Rand thousand

Note(s)

2013

2012

12
17
10
11

5 203
2 091
157 211
49 273

784
2 932
126 595
50 770

Total revenue		

213 778

181 081

Expenditure
Employee related costs
13
Administrative expenses
14
Depreciation and amortisation		
Finance costs
15
Operating Expenses
16

(112 277)
(3 037)
(2 384)
(137)
(67 988)

(101 523)
(3 505)
(4 295)
(80)
(69 393)

Total expenditure		

(185 823)

(178 796)

Operating surplus		
Loss on disposal of assets		
Loss on foreign exchange		

27 955
(53)
(29)

2 285
(51)
(44)

		 (82)

(95)

Revenue
Other income
Interest received – investment
Government grants & subsidies
Fee Income
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for the year ended 31 March 2013

Surplus for the year		

27 873

2 190

Attributable to:
Owners of the controlling entity		

27 873

2 190
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Statement of
Changes In Net Assets

for the year ended 31 March 2013

		
Accumulated
Total net
Figures in Rand thousand		
surplus
assets
27 218

27 218

2 190

2 190

Total changes		

2 190

2 190

Balance at 01 April 2012		
Changes in net assets
Surplus for the year		

29 408

29 408

27 873

27 873

Total changes		

27 873

27 873

Balance at 31 March 2013		

57 281

57 281
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Balance at 1 April 2011		
Changes in net assets
Surplus for the year		
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Cash Flow
Statement
Figures in Rand thousand
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for the year ended 31 March 2013

Note(s)

2013

2012

Cash flows from operating activities
Receipts
Sale of goods and services		
Grants		
Interest income		
Other receipts		
Penalties received on behalf of Economic Development Department		

49 109
157 211
2 091
5 203
599 712

50 643
126 595
2 932
804
538 285

		

813 326

719 259

Payments
Employee costs		
Suppliers		
Finance costs		
Penalties paid to Economic Development Department		

(105 007)
(78 594)
(137)
(617 343)

(99 009)
(42 714)
(80)
(538 285)

		

(801 081)

(680 088)

Net cash flows from operating activities

18

12 245

39 170

Cash flows from investing activities
Purchase of property, plant and equipment
Purchase of other intangible assets

4
5

(2 820)
(107)

(1 903)
(35)

Net cash flows from investing activities		

(2 927)

(1 938)

Cash flows from financing activities
Repayment of other financial liabilities		
Movement in unspent donor funds		
Finance lease payments/(receipts)		

–
2 092
1 519

(287)
(20)
(1 074)

Net cash flows from financing activities		

3 611

(1 381)

Net increase in cash and cash equivalents		
Cash and cash equivalents at the beginning of the year		

12 933
78 724

35 851
42 873

Cash and cash equivalents at the end of the year

91 653

78 724

3
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Statement of Comparison of
Budget and Actual Amounts

for the year ended 31 March 2013

Budget on Accrual Basis
Actual
				amounts
				
on
Approved Adjustments
Final comparable
budget		
budget
basis
Figures in Rand thousand

Difference
between
final
budget and
actual

Reference

20 & 33
20 & 33

Statement of Financial Performance
Revenue
Revenue from exchange transactions
Other income
Interest received – investment

631
2 685

–
–

631
2 685

5 203
2 091

4 572
(594)

Total revenue from exchange transactions

3 316

–

3 316

7 294

3 978

Revenue from non-exchange transactions						
Taxation revenue						
Government grants & subsidies
157 211
–
157 211
157 211
–
Transfer revenue						
Fee income
50 445
8 254
58 699
49 273
(9 426)
20 & 33
Total revenue from non-exchange transactions

207 656

8 254

215 910

206 484

(9 426)

Total revenue

210 972

8 254

219 226

213 778

(5 448)

Expenditure						
Personnel
(122 872)
(4 092)
(126 964)
(112 277)
14 687
20 & 33
Depreciation and amortisation
(4 058)
(274)
(4 332)
(2 384)
1 948
20 & 33
Finance costs
(80)
–
(80)
(137)
(57)
General Expenses
(83 962)
(3 888)
(87 850)
(71 029)
16 821
20 & 33
(8 254)

(219 226)

(185 827)

33 399

Operating surplus
–
Loss on disposal of assets and liabilities
–
Loss on foreign exchange		

–
–
–

–
–
–

27 951
(53)
(29)

27 951
(53)
(29)

–

–

–

(82)

(82)

–

–

–

27 869

27 869

Surplus before taxation

Actual Amount on Comparable
–
–
–
27 869
27 869
Basis as Presented in the		
Budget and Actual						
Comparative Statement						
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(210 972)

Total expenditure
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Statement of Comparison of
Budget and Actual Amounts

for the year ended 31 March 2013

Budget on Accrual Basis
		
Actual
				amounts
				
on
Approved Adjustments
Final comparable
Figures in Rand thousand
budget		
budget
basis

Difference
between
final
budget and
actual

Reference

Cash Flow Statement
Cash flows from operating activities
Receipts
Sale of goods and services
Grants
Interest income
Other receipts
Penalties received on behalf of
Economic Development Department

50 445
157 211
2 685
631

8 254
–
–
–

58 699
157 211
2 685
631

49 109
157 211
2 091
5 203

(9 590)
–
(594)
4 572

–

–

–

599 712

599 712

210 972

8 254

219 226

813 326

594 100

20 & 33
20 & 33
20 & 33

Payments						
Employee costs
(114 790)
(4 992)
(117 982)
(105 003)
14 779
20 & 33
(92 714)
(3 888)
(96 602)
(78 598)
18 004
20 & 33
Suppliers
Finance costs
(80)
–
(80)
(137)
(57)
20 & 33
Penalties paid to Economic
Development Department
–
–
–
(617 343)
(617 343)

Net cash flows from operating activities

78

(207 584)

(8 880)

(216 464)

(801 081)

(584 617)

3 388

626

2 172

12 245

9 483

Cash flows from investing activities						
Purchase of property, plant and equipment
(14 818)
2 559
(12 259)
(2 820)
9 439
Purchase of other intangible assets
(591)
241
(350)
(107)
243
Net cash flows from investing activities

(15 409)

2 800

(12 609)

(2 927)

20 & 33
20 & 33

9 682

Cash flows from financing activities						
Movement in unspent donor funds
–
–
–
2 092
2 092
Finance lease payments
1 563
–
1 563
1 519
(44)
Net cash flows from financing activities
Net increase/(decrease) in cash and cash equivalents
Cash and cash equivalents at the beginning of the year

1 563

–

1 563

3 611

2 048

(10 458)
78 724

2 174
–

(8 284)
78 724

12 929
78 724

21 213
–

Cash and cash equivalents at the end of the year
68 266
8 254
70 440
91 653
21 213
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Accounting
Policies

for the year ended 31 March 2013

1. Basis of Preparation

Government Grant

Statement of Compliance

Government grants are recognised in the year to which they relate,
once reasonable assurance has been obtained that all conditions of the
grants have been complied with and the grant has been received.

Basis of Measurement
These financial statements have been prepared on an accrual basis of
accounting and are in accordance with historical cost convention unless
specified otherwise.

Interest Income
Interest income is recognised as interest accrues using the effective
interest rate method.

Other Income
Other income is recognised on an accrual basis.

1.1 Presentation Currency

1.3 Irregular Expenditure

These financial statements are presented in South African Rands and
are rounded to the nearest thousand.

Irregular expenditure as defined in section 1 of the PFMA is expenditure
other than recognised expenditure, incurred in contravention of or that
is not in accordance with a requirement of any applicable legislation,
including:
(a) this Act; or
(b) 	the State Tender Board Act, 1968 (Act No. 86 of 1968), or any
regulations made in terms of the Act; or
(c) any provincial legislation providing for procurement procedures
in that provincial government.

1.2 Revenue
Revenue is recognised to the extent that it is probable that the economic
benefits will flow and can be reliably measured. Revenue is measured
at fair value of the consideration received or receivable on an accrual
basis. The following specific recognition criteria must also be met before
revenue is recognised.

Fee Income
Fee income comprises of merger filing fees and facility fees received.
Revenue from merger filing fees is recognised when the case is filed
with the Commission, any cases paid for but not filed or those that
have lapsed for which periods are stipulated in the Competition Act are
refunded. The filing fees when received are recognised in the statement
of financial position as a current liability when received and only once
filed then the fees are recycled to the statement of financial performance.
Any fees received at year end for cases not yet filed are recognised as
a liability. Facility fees are recognised on a monthly basis for services
rendered by the Commission for infrastructure usage by the Competition
Tribunal. Other income is recognised as and when received.

National Treasury practice note no. 4 of 2008/2009 which was issued
in terms of sections 76(1) to 76(4) of the PFMA requires the following
(effective from 1 April 2008):
Irregular expenditure that was incurred and identified during the
current financial year and which was condoned before year end and/or
before recognised of the financial statements must also be recorded
appropriately in the irregular expenditure register. In such an instance,
no further action is required with the exception of updating the note to
the financial statements.
Irregular expenditure that was incurred and identified during the current
financial year and for which condonement is being awaited at year end
must be recorded in the irregular expenditure register.
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The financial statements have been prepared in accordance with the
Standards of Generally Recognised Accounting Practice (GRAP)
including any interpretations, guidelines and directives issued by the
Accounting Standards Board.
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Accounting
Policies (continued)
1.3 Irregular Expenditure (continued)
No further action is required with the exception of updating the note to
the financial statements.
Where irregular expenditure was incurred in the previous financial year
and is only condoned in the following financial year, the register and the
disclosure note to the financial statements must be updated with the
amount condoned.
Irregular expenditure that was incurred and identified during the current
financial year and which was not condoned by the National Treasury or
the relevant authority must be recorded appropriately in the irregular
expenditure register. If liability for the irregular expenditure can be
attributed to a person, a debt account must be created if such a person
is liable in law. Immediate steps must thereafter be taken to recover
the amount from the person concerned. If recovery is not possible, the
accounting officer or accounting authority may write off the amount as
debt impairment and disclose such in the relevant note to the financial
statements. The irregular expenditure register must also be updated
accordingly. If the irregular expenditure has not been condoned and
no person is liable in law, the expenditure related thereto must remain
against the relevant programme/expenditure item, be disclosed as such
in the note to the financial statements and updated accordingly in the
irregular expenditure register.

1.4 Fruitless and Wasteful Expenditure
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Fruitless expenditure means expenditure which was made in vain and
would have been avoided had reasonable care been exercised.
The expenditure portion of any fruitless and wasteful expenditure is charged
against income and the capital portion of irregular expenditure is charged
against the related liability in the period in which they are determined.

for the year ended 31 March 2013

non-monetary benefits such as medical care), are recognised in the period
in which the service is rendered and are not discounted.
The expected cost of bonus payments is recognised as an expense
when there is a legal or constructive obligation to make such payments
as a result of past performance.

Pension and Post Retirement Benefits
Payments to defined contribution retirement benefit plans are recognised
as an expense as they fall due.
Payments made to industry-managed (or state plans) retirement benefit
schemes are dealt with as defined contribution plans where the entity’s
obligation under the schemes is equivalent to those arising in a defined
contribution retirement benefit plan.
The entity operates a defined contribution plan for all its employees.
Contributions to the defined contribution plan are recognised in the
statement of financial performance in the year to which they relate.

1.6 Property, Plant and Equipment
The cost of an item of property, plant and equipment is recognised as
an asset when:
•	it is probable that future economic benefits associated with the item
will flow to the entity; and
•	the cost of the item can be measured reliably.
Property, plant and equipment are stated at historical cost less
accumulated depreciation. Depreciation is calculated on a straightline basis at rates considered appropriate to reduce the cost of the
assets less their residual value over the estimated useful life. Useful life,
depreciation policy and residual value are assessed annually.

1.5 Employee Benefits
Short-term Employee Benefits

There has been no change in the useful live, depreciation policy and
residual value in the current year.

The cost of short-term employee benefits, (those payable within 12 months
after the service is rendered, such as paid vacation leave, bonuses, and

The period over which various categories of assets are depreciated is
detailed on the following page:
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Accounting
Policies (continued)
ITEM
Furniture and fixtures
Motor vehicles
Office equipment
IT equipment
• Computer Equipment
• Servers
• GPS
Cellphones
Leased Assets

AVERAGE USEFUL LIFE
12 years
5 years
8 years
3 years
5 years
5 years
3 years
Period of the lease

for the year ended 31 March 2013

•

potential that are attributable to the asset will flow to the entity; and
the cost or fair value of the asset can be measured reliably.

Intangible assets are initially recognised at cost.
An intangible asset acquired through a non-exchange transaction, the
cost shall be its fair value as at the date of acquisition.
Intangible assets are carried at cost less any accumulated amortisation
and any impairment losses.

The residual value, and the useful life and depreciation method of each
asset are reviewed at the end of each reporting date. If the expectations
differ from previous estimates, the change is accounted for as a change
in accounting estimate.

The amortisation period and the amortization method for intangible
assets are reviewed at each reporting date. There has not been any
change in the amortisation period and amortisation method in the
current year.

Reviewing the useful life of an asset on an annual basis does not require
the entity to amend the previous estimate unless expectations differ
from the previous estimate.

Internally generated brands, mastheads, publishing titles, customer lists
and items similar in substance are not recognised as intangible assets.

Each part of an item of property, plant and equipment with a cost that is
significant in relation to the total cost of the item is depreciated separately.
The depreciation charge for each period is recognised in surplus or
deficit unless it is included in the carrying amount of another asset.

Amortisation is provided to write down the intangible assets, on a
straight line basis, to their residual values as follows:
ITEM		
Computer software

USEFUL LIFE
3 years

1.8 Leases

The gain or loss arising from the derecognition of an item of property,
plant and equipment is included in surplus or deficit when the item is
depreciated. The gain or loss arising from the derecognition of an item of
property, plant and equipment is determined as the difference between
the net disposal proceeds, if any, and the carrying amount of the item.

1.7 Intangible Assets
An intangible asset is recognised when:
•	it is probable that the expected future economic benefits or service

A lease is classified as a finance lease if it transfers substantially all
the risks and rewards incidental to ownership. A lease is classified as
an operating lease if it does not transfer substantially all the risks and
rewards incidental to ownership.
When a lease includes both land and buildings elements, the entity
assesses the classification of each element separately.

Leased Assets
Finance leases are recognised as assets and liabilities in the statement
of financial position at amounts equal to the fair value of the leased
property or, if lower, the present value of the minimum lease payments.
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Items are depreciated when the asset is disposed of or when there are
no further economic benefits or service potential expected from the use
of the asset.
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Accounting
Policies (continued)
Leased Assets (continued)
The corresponding liability to the lessor is included in the statement of
financial position as a finance lease obligation.
Leases of assets are classified as finance leases whenever the terms of
the lease transfer substantially all the risks and rewards of ownership to
the lessee.

Operating Leases – Lessee
Leases under which the lessor effectively retains the risks and benefits of
ownership are classified as operating leases. Obligations incurred under
operating leases are charged to the statement of financial performance
in equal installments over the period of the lease.
Operating lease payments are recognised as an expense on a straightline basis over the lease term. The difference between the amounts
recognised as an expense and the contractual payments are recognised
as an operating lease asset/ liability.
Any contingent rents are expensed in the period they are incurred.

1.9 Inventory
Inventory is initially measured at cost except where inventory is acquired
through a non-exchange transaction, then their costs are their fair value
as at the date of acquisition.
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Subsequently inventory is measured at the lower of cost and net
recognised value.
Inventory is measured at the lower of cost and current replacement cost
where they are held for;
• distribution at no charge or for a nominal charge; or
• consumption in the production process of goods to be distributed at
no charge or for a nominal charge.
Net recognised value is the estimated selling price in the ordinary course
of operations less the estimated costs of completion and the estimated
costs necessary to make the sale, exchange or distribution.

for the year ended 31 March 2013

Current replacement cost is the cost the entity incurs to acquire the
asset on the reporting date.
The cost of inventory comprises of all costs of purchase, costs of
conversion and other costs incurred in bringing the inventory to their
present location and condition.
The cost of inventory of items that are not ordinarily interchangeable
and goods or services produced and segregated for specific projects is
assigned using specific identification of the individual costs.
The cost of inventory is assigned using the first-in, first-out (FIFO)
formula. The same cost formula is used for all inventory having a similar
nature and use to the entity.
When inventory is sold, the carrying amounts of those inventory are
recognised as an expense in the period in which the related revenue is
recognised. If there is no related revenue, the expenses are recognised
when the goods are distributed, or related services are rendered. The
amount of any write-down of inventory to net recognised value or
current replacement cost and all losses of inventory are recognised as
an expense in the period the write-down or loss occurs. The amount of
any reversal of any write-down of inventory, arising from an increase in
net recognised value or current replacement cost, are recognised as a
reduction in the amount of inventory recognised as an expense in the
period in which the reversal occurs.

1.10 Provisions and Contingencies
Provisions are recognised when:
• the entity has a present obligation as a result of a past event;
• 
it is probable that an outflow of resources embodying economic
benefits or service potential will be required to settle the obligation; and
• a reliable estimate can be made of the obligation.
The amount of a provision is the best estimate of the expenditure
expected to be required to settle the present obligation at the reporting
date.
Where the effect of time value of money is material, the amount of a
provision is the present value of the expenditures expected to be
required to settle the obligation.
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Accounting
Policies (continued)
Where some or all of the expenditure required to settle a provision is
expected to be reimbursed by another party, the reimbursement is
recognised when, and only when, it is virtually certain that reimbursement
will be received if the entity settles the obligation. The reimbursement is
treated as a separate asset. The amount recognised for the reimbursement
does not exceed the amount of the provision.
Provisions are reviewed at each reporting date and adjusted to reflect the
current best estimate. Provisions are reversed if it is no longer probable
that an outflow of resources embodying economic benefits or service
potential will be required, to settle the obligation.
Where discounting is used, the carrying amount of a provision increases
in each period to reflect the passage of time. This increase is recognised
as an interest expense.
A provision is used only for expenditures for which the provision was
originally recognised. Provisions are not recognised for future operating
deficits. If a contract is onerous, the present obligation (net of recoveries)
under the contract is recognised and measured as a provision.
Contingent assets and contingent liabilities are not recognised.
Contingencies are disclosed in note 27.
A financial guarantee contract is a contract that requires the issuer to make
specified payments to reimburse the holder for a loss it incurs because a
specified debtor fails to make payment when due in accordance with the
original or modified terms of a debt instrument.
Loan commitment is a firm commitment to provide credit under prespecified terms and conditions.
The entity recognised a provision for financial guarantees and loan
commitments when it is probable that an outflow of resources embodying
economic benefits and service potential will be required to settle the
obligation and a reliable estimate of the obligation can be made.
Determining whether an outflow of resources is probable in relation to
financial guarantees requires judgement. Indications that an outflow of
resources may be probable are:

• 	financial difficulty of the debtor;
• 	defaults or delinquencies in interest and capital repayments by the
debtor;
• 	breaches of the terms of the debt instrument that result in it being
payable earlier than the agreed term and the ability of the debtor to
settle its obligation on the amended terms; and
• 	a decline in prevailing economic circumstances (e.g. high interest
rates, inflation and unemployment) that impact on the ability of
entities to repay their obligations.
Where a fee is received by the entity for issuing a financial guarantee
and/or where a fee is charged on loan commitments, it is considered
in determining the best estimate of the amount required to settle the
obligation at reporting date. W here a fee is charged and the entity
considers that an outflow of economic resources is probable, an entity
recognised the obligation at the higher of:
• 	the amount determined using in the Standard of GRAP on Provisions,
Contingent Liabilities and Contingent Assets; and
• 	the amount of the fee initially recognised less, where appropriate,
cumulative amortisation recognised in accordance with the Standard
of GRAP on Revenue from Exchange Transactions.

1.11 Financial Instruments
Classification
The Commission’s principal financial instruments are receivables, cash
and cash equivalents and payables.
Classification depends on the purpose for which the financial instruments
were obtained / incurred and takes place at initial recognition.
Classification is re-assessed on an annual basis, except for derivatives
and financial assets designated as at fair value through surplus or
deficit, which shall not be classified out of the fair value through surplus
or deficit category.

Initial Recognition and Measurement
Financial assets are recognised in the Commission’s statement of
financial position when the Commission becomes a party to the
contractual provisions of an instrument.
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The discount rate is a pre-tax rate that reflects current market assessments
of the time value of money and the risks specific to the liability.

for the year ended 31 March 2013
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Accounting
Policies (continued)
Initial Recognition and Measurement (continued)
Financial instruments are initially recognised using the trade date
accounting method. Financial assets are classified as financial assets
at fair value through surplus or deficit, loans and receivables or held to
maturity investment as appropriate. When financial assets are initially
recognised they are measured at fair value.
The Commission determines the classification of its financial assets on
initial recognition and, where allowed and appropriate, re-evaluates this
designation at each financial year end.

Impairment of Financial Assets
At each end of the reporting period the entity assesses all financial
assets, other than those at fair value through surplus or deficit, to
determine whether there is objective evidence that a financial asset or
group of financial assets has been impaired.
Impairment losses are recognised in surplus or deficit.
Impairment losses are reversed when an increase in the financial asset’s
recoverable amount can be related objectively to an event occurring
after the impairment was recognised, subject to the restriction that the
carrying amount of the financial asset at the date that the impairment is
reversed shall not exceed what the carrying amount would have been
had the impairment not been recognised.
Reversals of impairment losses are recognised in surplus or deficit.

Assets Carried at Amortised Cost
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In relation to receivables a provision for impairment is made when there
is objective evidence (such as the probability of insolvency or significant
financial difficulties of the debtor) that the Commission will not be able
to collect all the amounts due under the original terms of the invoice.
The carrying amount of the receivable is reduced through use of an
allowance account. Impaired receivables are amortisation when they
are assessed as uncollectible.

Receivables from Exchange Transactions
Loans and receivables are non-derivative financial assets with fixed or
determinable payments that are not quoted in an active market. After
initial measurement loans and receivables are carried at amortised cost

for the year ended 31 March 2013

using the effective interest method less any allowance for impairment.
Gains and losses are recognised in surplus or deficit when the receivables
are amortised or impaired, as well as through the amortisation process.
Trade and other receivables are classified as loans and receivables.

Payables from Exchange Transactions
Trade payables are initially measured at fair value, and are subsequently
measured at amortised cost, using the effective interest rate method.
After initial recognition, payables are subsequently measured at
amortised cost using the effective interest method. Gains and losses
are recognised in surplus and deficit when the liabilities are amortised
as well as through the amortisation process.

Cash and Cash Equivalents
Cash and cash equivalents in the statement of financial position
comprise cash at banks and on hand and cash equivalents with an
original maturity of three months or less. For the purpose of the cash
flow statement, cash and cash equivalents consist of cash and cash
equivalents as defined above, net of outstanding bank overdrafts.
Cash and cash equivalents are initially recognised at fair value and
subsequently measured at amortised cost.

1.12 Related Parties
A related party transaction is a transfer of resources or obligations
between related parties, regardless of whether a price is charged.
Parties are considered to be related if one party has the ability to control
the other party or exercise significant influence over the other party in
making financial and operating decisions or if the related party entity
and another entity are subject to common control.
Related parties include:
(a)	
Entities that directly, or indirectly through one or more
intermediaries, control, or are controlled by the entity;
(b) 	
Associates (International Public Sector Accounting Standard
(IPSAS) 7, “Accounting for Investments in Associates”);
(c) 	Individuals owning, directly or indirectly, an interest in the reporting
entity that gives them significant influence over the entity, and
close members of the family of any such individual;
(d) 	Key management personnel, and close members of the family of
key management personnel; and
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Accounting
Policies (continued)
Entities in which a substantial ownership interest is held, directly or
indirectly, by any person described in (c) or (d), or over which such
a person is able to exercise significant influence

The following are deemed not to be related parties:
(2) (i) Providers of finance in the course of their business in that regard; and
(ii)	Trade unions in the course of their normal dealings with an entity
by virtue only of those dealings (although they may circumscribe
the freedom of action of the entity or participate in its decisionmaking process); and
(b) 	An entity with which the relationship is solely that of an agency.

1.13 Revenue from Non-exchange Transactions
Revenue comprises gross inflows of economic benefits or service potential
received and receivable by an entity, which represents an increase in net
assets, other than increases relating to contributions from owners.
Conditions on transferred assets are stipulations that specify that the
future economic benefits or service potential embodied in the asset is
required to be consumed by the recipient as specified or future economic
benefits or service potential must be returned to the transferor.
Control of an asset arise when the entity can use or otherwise benefit from
the asset in pursuit of its objectives and can exclude or otherwise regulate
the access of others to that benefit.

1.14 Borrowing Costs
Borrowing costs that are directly attributable to the acquisition,
construction or production of a qualifying asset is amortised.
Borrowing costs are recognised as an expense in the period in which
they are incurred.

1.15 Unspent Conditional Grants/Donor Funds
Funds received from the IDRC to be managed by the Commission on
behalf of the African Competition Forum (ACF) in order to facilitate the
administration of conferences and other requirements of the ACF. The
funds are not recognised as revenue but rather recognised as a liability
as the funds are due to the ACF.

1.16 Commitments
Commitments represent goods/services that have been ordered, but
no delivery has taken place at the reporting date. These amounts are
not recognised in the statement of financial position as a liability or as
expenditure in the statement of financial performance as the annual
financial statements are prepared on a accrual basis of accounting, but
are however disclosed as part of the disclosure notes.

1.17 Budget information

Exchange transactions are transactions in which one entity receives
assets or services, or has liabilities extinguished, and directly gives
approximately equal value (primarily in the form of cash, goods, services,
or use of assets) to another entity in exchange.

Entities are typically subject to budgetary limits in the form of
appropriations or budget authorisations (or equivalent), which is given
effect through authorising legislation, appropriation or similar.

Expenses paid through the tax system are amounts that are available to
beneficiaries regardless of whether or not they pay taxes.

General purpose financial reporting by the Commission shall provide
information on whether resources were obtained and used in accordance
with the legally adopted budget.

Recognition
An inflow of resources from a non-exchange transaction recognised as
an asset is recognised as revenue, except to the extent that a liability is
also recognised in respect of the same inflow.

Measurement
Revenue from a non-exchange transaction is measured at the amount of
the increase in net assets recognised by the entity.

The approved budget is prepared on a accrual basis and presented by
functional classification linked to performance outcome objectives.
The approved budget covers the fiscal period from 2012/04/01 to
2013/03/31.
The annual financial statements and the budget are on the same basis
of accounting therefore a comparison with the budgeted amounts for
the reporting period have been included in the Statement of comparison
of budget and actual amounts.
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(e)

for the year ended 31 March 2013
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Figures in Rand thousand		
2013
2012

2. Receivables from exchange transactions
Trade debtors from exchange transactions		
Sundry debtors		
			

19
362
381

–
61
61

Bank balances		
Short-term deposits		
Other cash and cash equivalents		
			

17 544
74 105
4
91 653

29 844
48 870
10
78 724

Cash and cash equivalents held by the entity that is available for use by the entity.		
Balances held for the African Competition Forum at 31 March 2013		
Penalties collected at year end but transferred after year end		

72 311
2 092
8 629

50 209
–
26 259

TRADE AND OTHER RECEIVABLES PLEDGED AS SECURITY
None of the trade and other receivables have been pledged as security for any obligations.
FAIR VALUE OF OTHER RECEIVABLES
The carrying value of trade and other receivables approximates fair values.

3. Cash and cash equivalents
Cash and cash equivalents comprise cash that is held with registered banking institutions and are
subject to insignificant interest rate risk. The carrying amount of these assets approximates their fair value.
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CREDIT QUALITY OF CASH AT BANK AND SHORT TERM DEPOSITS, EXCLUDING CASH ON HAND
The credit quality of cash at bank and short term deposits, excluding cash on hand that are neither past due nor impaired can be assessed by
reference to historical information about counterpart default rates. None of the financial institutions with which bank balances are held defaulted in
prior periods and as a result a credit rating of high are ascribed to the financial institutions. The entity’s maximum exposure to credit risk as a result
of the bank balances held is limited to the carrying value of these balances as detailed above. All bank balances are held with one banking institution
increasing the related concentration risk. However, to mitigate the risk of loss, the entity only transacts with highly reputable financial institutions.
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2013

2012

Accumulated
		Accumulated
		depreciation			depreciation
		
and			
and
Cost/ accumulated
Carrying
Cost/ accumulated
valuation
impairment
value
valuation
impairment
Figures in Rand thousand

Carrying
value

4. Property, plant and equipment
Furniture and fixtures
Motor vehicles
Office equipment
IT equipment
Cellphone
Photocopiers
Total		

2 918
442
882
5 930
6
1 913
12 091

(1 801)
(285)
(450)
(3 679)
(5)
(527)
(6 747)

1 117
157
432
2 251
1
1 386
5 344

3 065
442
820
5 613
6
2 792
12 738

(1 898)
(273)
(457)
(3 170)
(4)
(2 591)
(8 393)

1 167
169
363
2 443
2
201
4 345

		
Opening
Additions
Disposals Depreciation

Total

RECONCILIATION OF PROPERTY, PLANT AND EQUIPMENT – 2013
Figures in Rand thousand				

54
–
143
802
–
1 821
2 820

(5)
–
(5)
(43)
–
–
(53)

(99)
(12)
(69)
(951)
(1)
(636)
(1 768)

1 117
157
432
2 251
1
1 386
5 344
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1 167
Furniture and fixtures		
Motor vehicles		
169
Office equipment		
363
IT equipment		
2 443
Cellphone		 2
Photocopiers under finance lease		
201
			
4 345
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RECONCILIATION OF PROPERTY, PLANT AND EQUIPMENT – 2012
Figures in Rand thousand				

		
Opening
Additions
Disposals Depreciation

Total

4. Property, plant and equipment (continued)
Furniture and fixtures		
Motor vehicles		
Office equipment		
IT equipment		
Cell phone		
Photocopiers under finance lease		
			

610
242
374
2 758
4
1 132
5 120

802
–
29
1 072
–
–
1 903

–
–
–
(51)
–
–
(51)

(245)
(73)
(40)
(1 336)
(2)
(931)
(2 627)

1 167
169
363
2 443
2
201
4 345

The finance lease agreement does not impose any restrictions.
2013

2012

		 Accumulated
		Accumulated
			amortisation			amortisation
			
and			
and
		
Cost/ accumulated
Carrying
Cost/ accumulated
		
valuation
impairment
value
valuation
impairment

Carrying
value

5. Intangible assets
Computer software

88

4 565

(4 307)

258

4 429

(3 662)

767

RECONCILIATION OF INTANGIBLE ASSETS – 2013
				
Opening 			
				
balance
Additions Amortisation
Total
Computer software			

767

107

(616)

258

2 398

35

(1 666)

767

RECONCILIATION OF INTANGIBLE ASSETS – 2012			
Computer software			

The useful life of computer software still in use were assessed. There are no residual values in computer software as computer software is considered
not to be resaleable.
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Figures in Rand thousand		
2013
2012

6. Finance lease obligation
MINIMUM LEASE PAYMENTS DUE
– within one year		
– in second to fifth year inclusive		
			
less: future finance charges		
Present value of minimum lease payments		

800
1 293
2 093
(409)
1 684

167
–
167
(2)
165

– within one year		
– in second to fifth year inclusive		
		

562
1 122
1 684

165
–
165

Non-current liabilities		
Current liabilities		
			

1 122
562
1 684

–
165
165

6 395
4 403
9 689
7 487
8 629
36 603

5 324
4 235
9 779
8 929
26 259
54 526

PRESENT VALUE OF MINIMUM LEASE PAYMENTS DUE

Obligations under finance leases are secured by the lessor’s title to the leased asset.
The average lease term is 3 years and the average effective borrowing rate was 16%.

7. Payables from exchange transactions

Performance bonus is the accrued amount due to employees at 31 March 2013. The amount accrued was paid out in April and May 2013.
The trade and other payables are interest free and are also unsecured.
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Trade payables		
Leave due to employees		
Accrued performance bonus		
Accrued expenses		
Penalties received payable to Economic Development		
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8. Conditional grants
DFID Project Description
Anti-competitive behaviour simply means the markets do not work. It raises prices to consumers, costs to downstream users, barriers to the entry
and impedes the growth of small and emerging firms, constraining output and employment. To effectively address anti-competitive behaviour to
unblock development in these sectors requires dedicated small teams, in whom capacity is developed, and who can both learn from international
experience, and can pass on their experience in the region. The funding is for work in two important sectors with major impacts, namely construction
and food.
Construction
The construction project is about being able to deal with the large number of cartel contraventions through a fast track approach, as well as prosecuting
contraventions effectively, and thereby ensure more competitive pricing going forward. The Commission has initiated several investigations into
specific product markets and generally into the construction sector. Specifically, investigations have been launched in the upstream markets for
long steel products and downstream markets for reinforcing steel, cement, bricks, coal, concrete pipes, culverts, manholes, plastic pipes and the
broad construction services industry.
Food and Agro-processing
The work on food involves improving investigations in staple food products given the key cases in this area and their effect on low income consumers,
and job creation in agro-processing businesses. Key areas on which work is being undertaken are:
• Bread and milling cases, with settlement to impact on consumers;
• Animal feed; and
• Fish was not originally identified but the Commission has in the past three months had leniency applications which go directly to conduct
affecting prices, and activity (including employment in smaller firms, fishing boats) in this sector.

Figures in Rand thousand		
2013
2012
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DFID
The expenditure for the DFID grant was incurred in the 2012 financial year.
MOVEMENT DURING THE YEAR

Balance at the beginning of the year		
Received		
Utilised		
				

–
4 981
(4 981)
–

The R4.9 million was only received in the current financial year however the related expenditure was incurred in the prior year.

130
–
(130)
–
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Figures in Rand thousand		
2013
2012

9. Provisions
RECONCILIATION OF PROVISIONS – 2013
				
				

Opening
Balance

Total

Provision		127

127

RECONCILIATION OF PROVISIONS – 2012
Provision		127

127

The provisions for the current and previous year relates to a provision for the Commissioner’s
performance bonus for the year ending March 2011.

10. Government grants and subsidies
Government grants and subsidies		

157 211

126 595

Facility fee 		
Fee income		
				

2 574
46 699
49 273

1 925
48 845
50 770

The amount included in revenue arising from exchange of goods or services are as follows:
Other income		
Interest received – investment		
Fee income		
				

5 203
2 091
49 273
56 567

784
2 932
50 770
54 486

The amount included in revenue arising from non-exchange transactions is as follows:
Government grants & subsidies		
				

157 211
157 211

126 595
126 595

11. Fee income
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Figures in Rand thousand		
2013
2012

12. Other Income
Insurance recovered		
Study loans recovered		
Other (SASSETA refunds, Photocopies)		
Conditional grant - DFID		
			

39
50
133
4 981
5 203

81
69
504
130
784

Basic		
Performance bonus		
Cellphone allowance		
Group life and pension administration		
Medical Aid		
Recruitment fees		
Other staff related costs		
			
ACCOUNTING AUTHORITY’S EMOLUMENTS		

88 456
9 481
971
1 304
3 418
3 318
5 329
112 277

80 923
9 785
938
1 107
2 787
1 442
4 541
101 523

Annual Remuneration		
Group Life cost		
Cell phone allowance		
			
EXECUTIVE COMMITTEE EMOLUMENTS		

1 383
18
22
1 423

1 236
16
22
1 274

Annual Remuneration		
Performance Bonus		
Group life and pension admin costs		
Cell phone allowance		
			
OTHER EMPLOYEES		

8 735
919
716
85
10 455

9 832
1 182
124
102
11 240

77 338
8 562
570
864
3 418
3 318
5 329
100 399

69 857
8 646
965
814
2 787
3 651
2 332
89 052

13. Employee related costs		
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Annual Remuneration		
Performance Bonus		
Group life and pension admin costs		
Cell phone allowance		
Other staff related costs – Medical aid		
Other staff related costs – Recruitment cost		
Other staff related costs – other		
			

Included in other staff related costs are costs related to Funeral Cover, UIF, Workmens Compensation,
SDL, Social/Team Building, Employee Assistance Programme, Long Service Awards, Graduate Trainee Programme, Labour Relations.
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Figures in Rand thousand		
2013
2012

14. Administrative expenditure
General and administrative expenses		
Auditors remuneration – external audit fees		
			
Included in general and administration expenses are costs related to bank charges,
corporate stationery, courier service, email and telephone, printing, postage and parking.

2 731
306
3 037

2 807
698
3 505

Leased assets (Photocopiers)		
Other interest paid		
			

102
35
137

79
1
80

Audit committee fees		
Internal audit fees		
Consulting and professional fees		
Case related costs – Legal		
Property rental		
Research and development costs		
Travel and accommodation		
Education and awareness		
Maintenance, repairs and running costs		
Fees paid to Tribunal		
Other expenses		
			
Included in other expenses are costs related to internal training courses, office flowers, security
services, office storage, software licences, entertainment, meeting refreshments, flowers & gifts,
subscriptions, books & publications, workshops and government gazettes.

503
1 801
18 746
22 018
8 638
–
2 195
1 362
959
8 416
3 350
67 988

222
683
17 818
25 417
8 117
20
2 718
1 248
650
10 015
2 485
69 393

15. Finance costs
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17. Interest received
INTEREST REVENUE
Interest received on short-term deposits

2 091

2 932
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16. Operating expenses
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Figures in Rand thousand		
2013
2012

18. Net cash flows from operating activities
Surplus		
27 873
ADJUSTMENTS FOR:
Depreciation and amortisation		
2 384
Loss on sale of assets		
53
Loss on foreign exchange		
29
CHANGES IN WORKING CAPITAL:
Inventory		182
Receivables from exchange transactions		
(320)
Payables from exchange transactions		
(17 956)
Conditional grants		
–
			
12 245

2 190
4 295
51
44
(55)
262
32 514
(130)
39 171

19. Movement in investments
Acquisition of property, plant and equipment		
Acquisition of intangible assets: computer software		
			

(2 820)
(107)
(2 927)

(1 898)
(35)
(1 933)

27 873

2 190

10 360
(182)
(103)
(650)
(4 981)
–
594
409
(21 084)
(2 613)
(3 773)
(518)
(606)
(465)
(6 041)
3 728
(1 948)

(10 300)
(110)
(95)
(125)
5 000
–
(1 132)
(54)
(5 941)
(636)
(1 513)
22
30
(258)
6 979
5 444
499

Net surplus per approved budget		–

–

20. Reconciliation between budget and statement of financial performance

94

Reconciliation of budget with the surplus in the statement of financial performance:
Net surplus per the statement of financial performance		
ADJUSTED FOR:
Decrease/(Increase) in merger & acquisitions		
Increase in exemption applications		
Increase in advisory opinions		
Increase in facility fees		
Funds for DFID received in current year for prior expenditure		
Incurred/DFID funds not received		
Decrease/(Increase) in interest received: General funds		
Decrease/(Increase) in other income		
Savings on human resources		
Savings on premises & equipment expenditure		
Savings on other operational expenses		
(Under)/Over expenditure on IT & system development		
(Under)/Over expenditure on research & information		
Savings on educational awareness programmes		
(Under)/Over expenditure on case related costs		
Over expenditure on case related costs		
(Under)/Over expenditure on depreciation		
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21. Financial risk management
The main risks arising from the Commissions financial instruments are market risk, liquidity risk, credit risk and foreign exchange risk.
CREDIT RISK
The Commission trades only with recognised, creditworthy third parties.In addition, receivables balances are monitored on an ongoing basis with
the result that the Commissions exposure to bad debts is not significant. The maximum exposure is the carrying amounts as disclosed in Note 3.
There is no significant concentration of credit risk within the Commission.
With respect to credit risk arising from the other financial assets of the Commission, which comprise cash and cash equivalents, the Commission’s
exposure to credit risk arises from default of the counterparty, with a maximum exposure equal to the carrying amount of these instruments. The
Commission cash and cash equivalents are placed with high credit quality financial institutions therefore the credit risk with respect to cash and
cash equivalents is limited.
EXPOSURE TO CREDIT RISK
The maximum exposure to credit risk at the reporting date from financial assets was:

2013
2012
Figures in Rand thousand		
Cash and cash equivalents		
Trade and other receivables		
Total			

91 653
381
92 034

78 724
61
78 785

CONCENTRATION OF CREDIT RISK
The maximum exposure to credit risk for financial assets at the reporting date by credit rating category was as follows:
AAA and government

Cash and cash equivalents		
Trade and other receivables		
2012		

91 653
–

AAA and government

Cash and cash equivalents		
Trade and other receivables		

78 724
–

Unrated
–
381
Unrated
–
61
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Ageing of financial assets
The following table provides information regarding the credit quality of assets which may expose the Commission to credit risk.

			
		 Past due but
				 Neither past not impaired
				
due nor
less than
2013				
impaired
2 months
			
Cash and cash equivalents			
91 653
–
Trade and other receivables			
381
–

Past due but
not impaired
more than
2 months

Total

–
–

–
–

Past due but
not impaired
less than
2 months

Past due but
not impaired
more than
2 months

Total

–
–

–
–

–
–

			
				 Neither past
				
due nor
2012				
impaired
			
Cash and cash equivalents			
78 724
Trade and other receivables			
61
MARKET RISK

Market risk is the risk that changes in market prices, such as the interest rate will affect the value of the financial assets of the Commission.
INTEREST RATE RISK
The Commission is exposed to interest rate changes in respect of returns on its investments with financial institutions and interest payable on
finance leases contracted with outside parties.
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The Commission’s exposure to interest risk is managed by investing, on a short term basis, in current accounts and the Corporation for Public
Deposits.
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SENSITIVITY ANALYSIS
Increase/(decrease) in net surplus for the year
					
Change in		
					
interest
Upward
Downward
rates
change
change
2013					
			
Cash and cash equivalents				
0.50%
458
(458)
0.50%
(8)
8
Finance lease				
					Change in		
					
interest
Upward
2012					
rates
change
			
Cash and cash equivalents				
1.00%
787
1.00%
(2)
Finance lease				

Downward
change
(787)
2

LIQUIDITY RISK
The Commission’s risk to liquidity is a result of the funds available to cover future commitments. Taking into consideration the Commission’s current
funding structures and availability of cash resources the Commission regards this risk to be low provided National Treasury approves the retention
of the surplus.
Exposure to liquidity risk
The following table reflects the Commission’s exposure to liquidity risk from financial liabilities:
Contractual
cash flow
within
1 year

Contractual
cash flow
between
1 & 5 years

27 974
127

–
–

						
Contractual
						
cash flow
				
Carrying
Total
within
amount
cash flow
1 year
2013				
			
Trade and other payables			
28 267
28 267
28 267
Other financial liabilities			
127
127
–

Contractual
cash flow
between
1 & 5 years
–
127
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Carrying
Total
amount
cash flow
2013				
			
Trade and other payables			
27 974
27 974
Other financial liabilities			
127
127
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FINANCIAL INSTRUMENTS
The following table shows the classification of the Commission’s principal instruments together with their carrying value:
Figures in Rand thousand
Categories
			
Cash and cash equivalents
Trade and other receivables
Trade and other payables
Other financial liabilities

Loans and receivables
Loans and receivables
Financial liabilities
Financial liabilities

Carrying
Amount 2013

Carrying
Amount 2012

91 653
381
27 974
127

78 724
61
28 267
127

FINANCIAL RISK MANAGEMENT
The entity’s activities expose it to a variety of financial risk, market risk, fair value interest rate risk, cash flow interest rate risk and price risk, credit
risk, liquidity risk and foreign exchange risk.
FOREIGN EXCHANGE RISK
The entity does not hedge foreign exchange fluctuations.
FOREIGN CURRENCY EXPOSURE AT STATEMENT OF FINANCIAL POSITION DATE

		
2013
2012
CURRENT LIABILITIES
Trade and other payables, GBP 82,729		
Trade and other payables, USD 43,094		

1 161
–

–
331

CLOSING EXCHANGE RATES USED FOR CONVERSION OF FOREIGN ITEMS WERE:
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USD			
GBP			

7.6820
14.0326

22. Comparative figures
There have been no adjustment to prior year figures, unless stated.

23. Income Taxation Exemption
The Commission is exempted from income tax in terms of Section 10(1)(a) of the Income Tax Act, 1962.

24. Employee benefit obligations
DEFINED CONTRIBUTION PLAN
All employees are members of a defined contribution scheme administered by Sanlam Ltd. The scheme is currently invested in investment policies
underwritten by Metropolitan Life.
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25. Rental and finance lease commitments
Office rental
There is no written lease agreement with the dti. However premises are rented from the dti and rental payments are based on amounts determined
by the dti including annual CPIX changes.

Figures in Rand thousand		
2013
2012
Finance lease commitments:
Photocopiers
Up to 1 year		
1 to 5 years		
			

562
1 122
1 684

165
–
165

The Commission is leasing equipment under a finance lease. The lease agreement does not impose any restrictions. The lease agreement can be
extended at the end of the three year period for a further period.

26. Contingencies liabilities
Accumulated surplus
The accumulated surplus of R28 million has been classified as a contingent liability at 31 March 2013 as there is no approval received to retain the
surplus. In terms of PFMA Section 53 (3) entities are not allowed to accumulate surpluses unless approved by National Treasury. An approval was
granted by National Treasury to retain the surplus of R2,2 million (February 2013) which bring the total approved accumulated surplus to be retained
to R29.4 million. The Commission is obliged to repay to National Treasury any amount of the surplus not granted for retention. The Commission is
of the opinion that National Treasury will grant the approval for R28 million which is the accounting surplus and therefore the Commission will not
be required to repay this amount.

27. Related parties
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Relationships
The Competition Tribunal
		Public entity in National sphere
The Department of Trade and Industry		National Department in National sphere
Economic Development Department 		National Department in National sphere
Members of key management		Mr. M. Ramburuth (Commissioner),
			Mr. T. Bonakele (Deputy Commissioner),
			Ms. A. Machobane (Commission Secretary),
			Ms. W . Mkwanazi (Divisional Manager: Legal Services and Chief Legal Counsel),
			Ms G Makhaya (Divisional Manager: Advocacy and Stakeholder Relations),
			Mr. I Bah (Divisional Manager: Mergers and Acquisitions),
			Mr. C.Oellermann(Divisional Manager: Enforcements & Exemptions),
			Dr S Roberts (Divisional Manager: Policy and Research),
			Mr. M. Moodley (Divisional Manager: CSD & CFO)
			Adv. O. Josie (Divisional Manager: Cartel)
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Figures in Rand thousand					

2013

2012

AMOUNTS INCLUDED IN TRADE PAYABLES REGARDING RELATED PARTIES
The Competition Tribunal						
560
The Department of Trade and Industry						
478
The Department of Economic Development						
8 629
							9 667
RELATED PARTY TRANSACTIONS

757
78
26 259
27 094

RELATED PARTY BALANCES

THE DEPARTMENT OF TRADE AND INDUSTRY
Rent paid						
Telephone and Internet costs paid						

8 638
1 022

8 109
1 058

THE COMPETITION TRIBUNAL
Filing fees refunded						
Facility fee income received						
Net employee costs recovered						

8 416
2 574
–

10 150
1 924
77

ECONOMIC DEVELOPMENT DEPARTMENT
Government grant received						 157 211

126 595

PENALTIES COLLECTED ON BEHALF OF RELATED PARTIES AND TRANSFERRED TO RELATED PARTIES
Economic Development Department						 599 712
Compensation to key management
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Member of key management
Commissioner: Mr. M. Ramburuth						
Package						
1 423
Deputy Comissioner: Mr. T. Bonakele					
Package						
1 482
Bonus						 87
Manager: Policy & Research – Dr. S. Roberts
Package						
1 359
Bonus						 141
Manager: Corporate Services & CFO – Mr. M. Moodley
Package						
1 254
Bonus						 171
Manager: Legal Services – Ms. W . Mkwananzi
Package						
1 309
Bonus						 143
Manager: Cartel unit – Adv. O. Josie
Package						
1 136
Bonus						 135

538 285

1 519
1 451
207
1 395
211
1 030
145
1 239
208
1 009
129
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Figures in Rand thousand						 2013
2012
									
Manager: Mergers & Acquisitions – Mr. M van Hooven
Package						
–
750
Manager: Mergers & Acquisitions – Mr. I. Bah
–
Package						 322
Manager: Enforcements & Exemptions – Mr. K. Weeks
Package						
147
1 168
Bonus						
–
139
Manager: Enforcements & Exemptions – Mr. C. Oellermann
Package						 651
–
Bonus						
61
–
Company Secretary – Ms. R. Solomon
Package						 247
861
–
99
Bonus						
Company Secretary – Ms. A. Machobane
Package						 454
–
					
35
–
Bonus
Manager: Strategy and Stakeholder Relations – Mr. O. Bodibe (resigned September 2011)
Package						
–
502
Bonus						
–
–
Manager: Strategy and Stakeholder Relations – Ms. G. Makhaya
Package						
1 175
–
Bonus						 146
–
							 11 878
12 062

28. Commitments

AUTHORISED CAPITAL EXPENDITURE

151

–

101

This committed expenditure related to the purchase of IT equipment,
which was ordered and not delivered at 31 March 2013.
OPERATING LEASES – AS LESSEE (EXPENSE)
MINIMUM LEASE PAYMENTS DUE
– within one year						
– in second to fifth year inclusive						
							

25
43
68

–
–
–
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ALREADY CONTRACTED FOR BUT NOT PROVIDED FOR
• Property, plant and equipment						

Annual Financial Statements for the year ended 31 March 2013

Notes to the
Financial Statements (continued)
Figures in Rand thousand					

for the year ended 31 March 2013

2013

2012

Operating lease payments represent rentals payable by the Commission for certain of its photocopiers. Leases are negotiated for an average term
of three years and rentals are fixed for an average of three years. No contingent rent is payable.

29. Going concern
The financial statements have been prepared on the basis of accounting policies applicable to a going concern. This basis presumes that funds will
be available to finance future operations and that the realisation of assets and settlement of liabilities, contingent obligations and commitments will
occur in the ordinary course of business.
The ability of the entity to continue as a going concern is dependent on a number of factors. The most significant of these is that the Department
of Economic Development continue to procure funding for the ongoing operations for the entity and National Treasury approves the retention of the
accounting surplus of R28.4 million.

30. Irregular expenditure
Add: Irregular Expenditure – current year						 30 643
Less: Amounts condoned						
–
Add: Prior year adjustment irregular expenditure						 22 425
							
53 068
Details of irregular expenditure condoned
Condoned by Accounting Authority

6 220
(6 220)
–
–

Legal expenses
No						
Contract extension
No						
Professional consultants
No						
								

16 733
712
13 198
30 643

Comment
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Legal Expenses
The appointment of legal counsel is core to the fulfillment of the Commission’s mandate in prosecuting cases at the Competition Tribunal and in
the courts. The rules governing the legal profession do not contemplate the submission of quotes for their services by advocates and attorneys.
Those rules provide for the setting of a tariff by the relevant professional associations, namely the General Council of the Bar (“GCB”) and the Law
Societies. In respect of the Law Societies, this is a statutory guideline and a guideline tariff in the case of the GCB. The rules further provide for the
engagement of counsel through the office of an attorney thereby necessitating the appointment of an attorney to instruct the advocate. Given the
rules governing the professions and the nature of litigation, it is not possible for the Commission to procure the services of attorneys and counsel in
accordance with the National Treasury Supply Chain Management rules (“NT SCM rules”). The Commission has, since its inception and in terms of
its Supply Chain Management Policy, appointed counsel in a manner that constitutes a deviation from the NT SCM rules. In deviating from NT SCM
rules, the Commission did not document the reasons for 2 of such deviations.
The requirements of PFMA and National Treasury Regulations require original valid tax clearance certificates to be submitted by service providers;
however no tax clearance certificates were received from legal counsel.

Annual Financial Statements for the year ended 31 March 2013

Notes to the
Financial Statements (continued)

for the year ended 31 March 2013

Contract extension
A contract was extended which related to physical security services to the Commission for a period of 13 months after expiry which results in the
payments made to exceed 15% of the original value of the contract, this is not in line with the NT guidelines. The Commission has entered into a new
agreement with a new service provider through the normal procurement process.
Forensic experts and professional consultants
The expenditure related to fees and associated costs for consulting services whereby the Preferential Procurement Regulations, 2011, pertaining to
the Preferential Procurement Policy Framework Act, Act No. 5 of 2000, was not complied with. This related to the non-submission of original valid
tax clearance certificates, incorrect quotation specifications and the preferential points system no being applied.
Figures in Rand thousand					

2013

2012

–
–
3
–
3

1
2
2
17
22

FRUITLESS AND WASTEFUL EXPENDITURE
Editor costs for annual report						
38
SARS - interest and penalty on late payment						
189
Travel expenses						
2
Amounts recovered from staff
		
(2)
							 227
Comment

–
1
–
–
1

31. Gifts

32. Fruitless and wasteful expenditure

The costs incurred for the editor are fruitless as an editor was appointed through the normal procurement process and because the deadline was not
met, another editor was appointed by way of a deviation however this expenditure should have not been incurred had proper planning been done.
The penalties and interest on late payment was the result of amounts paid to SARS which cleared after the due date of the 7th of the month. This
was a once off occurrence and since then the SARS payments are made in advance of the due date.
The travel expenses incurred were for travel where individuals who missed the flight without sufficient and valid reasons. These amounts have been
recovered from the staff members.

33. Variance explanations between budget and actual income and expenditure
There was an increase in other income as a result of funds for DFID project received in the current year for expenses incurred in the previous financial
year. The decrease in interest received is as a result of decrease in funds in the bank. The decrease in fee income is a result of decrease in actual
mergers filed because there was a decline in economic activity.
The under expenditure in personnel costs is the result of vacancies not being filled in the financial year and resignations. The under expenditure in
the depreciation charge, is the result of the Commission not acquiring capital expenditure and not moving offices. The under expenditure is as a
result of expenditure in case related costs, premises and equipment expenditure, other operational expenses, educational awareness, research and
information and IT and system development.
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Received – Books, Diaries and Calendars						
Received – Food Baskets						
Vouchers, Flowers and Confectionary						
Christmas gift for securities						
							

Annual Financial Statements for the year ended 31 March 2013

Notes to the
Financial Statements (continued)

for the year ended 31 March 2013

34. Outstanding amount of settlement amounts and administrative penalties to be collected by the
Competition Commission
In terms of the Competition Act (Act 89. of 1998), the Competition Commission’s mandate is to maintain and promote competition by dealing with
the following activities:
• Investigation of restrictive horizontal and vertical practices
• Investigation of abuse of dominant positions
• Analysis of mergers and acquisitions
• Analysis of exemption applications
• Conducting legislative reviews, and
• Developing and communicating advocacy positions on specific competition issues
In terms of section 49D of the Competition Act, the Competition Commission and a respondent may agree on the terms of an appropriate order,
which the Competition Tribunal may confirm as a consent order in terms of section 58 (1) (b). The consent order may contain a settlement amount
which will be collected by the Competition Commission and in terms of section 59 (4) of the Competition Act must be paid over to the National
Revenue Fund.
In terms of section 59 (1) of the Competition Act, the Competition Tribunal may impose an administrative penalty in terms of an order, which will be
collected by the Competition Commission and in terms of section 59 (4) of the Competition Act must be paid over to the National Revenue Fund.
The accepted practice of National Treasury is that no monies are directly paid to the National Revenue Fund but rather they are paid via a specific
department to which the entity reports. In the case of the settlement amounts or administrative penalties, the Competition Commission pays the
monies to the Economic Development Department who in turn must pay the monies over to the National Revenue Fund.
The consent orders and orders may allow the respondents to pay the settlement amount or administrative penalty over more than one financial year
of the Competition Commission. This situation will result in an outstanding amount due to the National Revenue Fund which will be collected by the
Competition Commission.
Figures in Rand thousand					
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Outstanding penalties amount at the beginning of the financial year					
Add: amount of settlements confirmed and administrative penalties levied by the Competition Tribunal		
Less: amounts collected by the Competition Commission 						
Outstanding penalties amount at the end of the financial year						

2013

2012

594 135
280 457
(599 713)
274 879

599 429
559 251
(564 545)
594 135

The outstanding amount of R274 879 214 will be collected in the next financial periods.
In terms of section 40 (1) of the Competition Act, the settlement amounts and administrative penalties are a not listed as a source of finance for the
Competition Commission nor are the amounts revenue as defined in terms of GRAP 23. As such these amounts are not recognised in the statement
of financial performance. Furthermore, the outstanding amounts do not meet the asset and liability definition in terms of GRAP1 and are therefore
not recognised on the statement of financial position of the Competition Commission.

Annual Financial Statements for the year ended 31 March 2013

Notes to the
Financial Statements (continued)

for the year ended 31 March 2013

In terms of GRAP 104 (91b) offsetting is allowed if settlement takes place on a net basis. Any penalties which are recognised as outstanding will
therefore be the same as the penalties payable which will result in a net nil effect for penalties recognised.
To the extent that the amounts in question are due and payable, and the respondents are in operation, the Commission should be in a position
to recover the penalties in accordance with the provisions of section 64 (2) of the Competition Act. Section 64 (2) states that The Competition
Commission may institute proceedings in the High Court on its own behalf for recovery of an administrative penalty imposed by the Competition
Tribunal.
Section 64(3) states that proceedings under subsection (2) may not be initiated more than three years after the imposition of the administrative
penalty.

35. New standards and interpretations
35.1 STANDARDS AND INTERPRETATIONS NOT YET EFFECTIVE
The entity has chosen not to early adopt the following standards and interpretations, which have been published and are mandatory for the entity’s
accounting periods beginning on or after April 01, 2012 or later periods:
Standard

Summary and impact

Effective date

GRAP 18 – Segment Reporting

This standard establishes principles for reporting
financial information by segments.

Issued by the ASB – March 2005
To be determined by the Minister of

GRAP 25 – Employee Benefits

The standard prescribes the accounting treatment Issued by the ASB – November 2009
and disclosure for employee benefits.
Effective date To be determined by the Minister of
The impact on the financial results and disclosure is Finance
considered to be minimal.

GRAP 104 – Financial Instruments

This standard establishes principles for recognising, Issued by the ASB – October 2009
measuring, presenting and disclosing financial
instruments.
Effective date To be determined by the Minister of
Finance
The impact on the financial results and disclosure is
considered to be minimal.
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Effective date
The impact on the financial results and disclosure is Finance
considered to be minimal.

Performance
Against Targets

106

A.

Performance Indicators

The tables below summarises the Commission’s outputs in respect of
the implementation of the strategic plan as well as deliverables on the
programmes of the Commission.

Table 15: Planned outputs of the Commission’s programmes for the 2012/13 financial year

Goal

Outputs

Key Performance
Indicators

Performance
Results

Targets

Reason for Variance

Legal Services Division

Successful
prosecutions
To manage litigation
of cases before the
Competition Tribunal,
Competition Appeals
Court, Higher Court,
Supreme Court
of Appeal as well
as advising the
Commission on the
investigation of mergers
and complaints

Percentage of
prosecutions
in favour of the
Commission

85%

75%

Percentage of
prosecutions
against the
Commission

15%

25%

Target not met – Of the four cases finalised, one was
found against the Commission.

Target not met – Of the four cases
finalised, three were favourable to the Commission.

Advisory
opinions issued
to legal firms
and the public

Number of
advisory opinions
issued

50

46

Target not met – Finalisation of opinions received
has been delayed by the need to request further
information from requesters and due to workload.

Settlement
agreements
concluded

Number of
settlement
agreements
concluded

20

16

Target not met – Numbers depend on willingness of
parties to settle and the ability to reach agreement on
mutually acceptable terms of settlement.

Guidelines issued
to stakeholders

Number of
guidelines issued
to stakeholders

2

0

Target not met – Outstanding stakeholder engagements
(asset securitisation update and final decision of
appellate courts for cartel settlement guidelines).

Enforcement & Exemptions, Policy & Research, Legal Services and Advocacy & Stakeholder Relations Divisions

Abuse cases
completed

4

2

Target not met – Strategic decisions on existing cases
were delayed. Additional cases were initiated after
screening.

Number of abuse
complaints
investigated
after screening

2

3

Target exceeded – More complaints than anticipated
were received.

Number of cases
referred to the
Competition
Tribunal for
adjudication

4

1

Target not met – Pending investigations not yet
finalised hence no cases were ripe for referral.
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To investigate
and prosecute
anti-competitive
behaviour, including
restrictive horizontal
practices, restrictive
vertical practices,
and the abuse of
dominant positions

Number of
investigations
initiated by the
Commission

Table 15: Planned outputs of the Commission’s programmes for the 2012/13 financial year continued...

Goal

Outputs

Key Performance
Indicators

Number of
prosecutions
finalised

Performance
Results

Targets

2

Reason for Variance

0

Target not met – Some matters scheduled for hearing
were deferred to dates falling in the 2013/14 financial
year. Other cases were held up due to appeals.

Cartels, Policy & Research, Legal Services and Advocacy & Stakeholder Relations Divisions

To investigate
and prosecute
anti-competitive
behaviour, including
restrictive horizontal
practices, restrictive
vertical practices,
and the abuse of
dominant positions

Cartel cases
completed

Number of
investigations
initiated by the
Commission

12

18

Target exceeded – Exceeded the annual target
mainly due to the Commission’s focus on the media
industry which resulted in the initiation of three
investigations in that sector, as well as the three
investigations into the international cartels that
were initiated following applications for immunity.

Number of cartel
complaints
investigated
after screening

20

7

Target not met – Due to the number of investigations
that were forwarded by the Screening Unit.

Number of
cases referred
to Competition
Tribunal for
adjudication

10

10

8

3

Number of
prosecutions
finalised

Target has been met.

Target not met – A number of cases were not finalised
due to interlocutory challenges and appeals.

Exemptions & Enforcement, Policy & Research, Legal Services and Advocacy & Stakeholder Relations Divisions
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To investigate
and prosecute
anti-competitive
behaviour, including
restrictive horizontal
practices, restrictive
vertical practices,
and the abuse of
dominant positions

Other restrictive
practice cases
completed

Number of
investigations
initiated by the
Commission

4

2

Target not met – The resources were redirected on
priorities and linked to the additional cases received
from the public.

Number of
other restrictive
practices
complaints
investigated
after screening

4

7

Target exceeded – Relates to complaints received from
the public and subsequent to screening warranted
further investigation.

Number of cases
referred to the
Competition
Tribunal for
adjudication

2

0

Target not met – Draft complaint referrals are being
finalised and will be referred by Q1 of 2013/2014.

Number of
prosecutions
finalised

2

1

Target not met – Only one case was ripe for hearing in
the period under review.

Table 15: Planned outputs of the Commission’s programmes for the 2012/13 financial year continued...

Goal

Outputs

Key Performance
Indicators

Performance
Results

Targets

Reason for Variance

Enforcement & Exemptions, Policy & Research and Legal Services Divisions
To investigate
and prosecute
anti-competitive
behaviour, including
restrictive horizontal
practices, restrictive
vertical practices,
and the abuse of
dominant positions

Exemption
evaluation
completed

Number of
exemption
certificates
decided

3

2

Target not met – Exemptions are based on applications
received from the public. Fewer than expected
exemptions were received.

Number of CLP
applications
considered

18

35

Target exceeded – Due to the finalisation of more than
anticipated applications under the Construction Fast
Track Project.

Number of CLP
applications
granted1

75

19

Target not met – The target was set high due to the
anticipated CLP applications from the Construction
Fast Track Project.

13

26

Target exceeded – There were more filings notified
voluntarily.

Number of
intermediate
mergers
considered

204

222

Number of
large mergers
considered

70

67

Target not met – Dependent on filings received as we
do not have any control on number of filings made.

R52.75m

R46.32m

Target not met – We do not have any control on number
of filings made.

24 days

Target not met – Due to negotiations with the parties
on public interest conditions such as employment and
SMEs and removal of exclusivity clauses in property
deals.

Cartels, Policy & Research and Legal Services Divisions
To investigate
and prosecute
anti-competitive
behaviour, including
restrictive horizontal
practices, restrictive
vertical practices,
and the abuse of
dominant positions

CLP applications
completed

Mergers & Acquisitions, Policy & Research and Legal Services Divisions

Mergers
approved
To ensure that merger
transactions do not
lead to a substantial
lessening of competition
to the detriment of
consumers and the
public interest

1

Merger fee
income earned

Expected amount
of merger fee
income earned

Target days by
type of merger

Phase 1: Cases
are readily
identifiable by
the absence
of competition
issues

The CPL application granted refer to those applications granted with conditional immunity.

20 days

Target exceeded – Dependent on filings received.
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Number of
small mergers
considered

Table 15: Planned outputs of the Commission’s programmes for the 2012/13 financial year continued...

Goal

Outputs

Key Performance
Indicators
Phase 2: Cases
are complex
mergers
which involve
transactions
between potential
competitors
or between
customers and
suppliers where
the parties hold
market share in
excess of 15% in
their respective
markets
Phase 3: Cases
are very complex
cases which
are likely to
create or result
in a substantial
prevention or
lessening of
competition

Performance
Results

Targets

45 days

60 days

Reason for Variance

44 days

Target exceeded – There were no competition
issues or significant public interest concerns.

64 days

Target not met – There were five large complex
merger and acquisition cases that took from
between 76 to 142 days to finalise as a result
of extensive competition analysis and lengthy
consultations with key stakeholders.

Policy & Research, Enforcement & Exemptions, Cartels and Mergers & Acquisitions Divisions
To undertake economic
research and analysis
and publish Competition
policy papers

110

Impact
assessments
concluded

Number of impact
assessment
concluded

4

2

Target not met – Delays in getting the relevant data to
perform impact assessment.

Internal review of
a priority sector

Number of
internal reviews
of a priority
sector

1

2

Target has been exceeded due to the commission
completing an additional review that examined the
barriers to entry into the private hospital market.

Competition
papers and
presentations
compiled

Number of
internal economic
briefs produced

8

5

Target not met – Due to change in peer review policy.

Number of
policy papers

2

0

Target not met – Please see Number of contributions
made to policies and regulations Key Performance
Indicator under Advocacy and Stakeholder Relations.

Submissions
including to
national and
international
forums

8

12

Target exceeded – Submissions are done as and when
required. Annual target is shared with other divisions.

Table 15: Planned outputs of the Commission’s programmes for the 2012/13 financial year continued...

Goal

Outputs

Key Performance
Indicators
Presentations
locally and
internationally

Performance
Results

Targets

Reason for Variance

12

25

Target exceeded – Presentations are done as and
when required. The Annual target was shared with
other divisions.

Number of journal
articles published

4

10

Target exceeded – Publications
acceptance of articles by journals.

Number of
papers presented
at conferences

6

14

Target exceeded – Papers were co-authored.

Number of
market enquiries
initiated

1

0

Target not met – The Commission has planned an
inquiry for the year 2013/14.

Cases resolved
through
advocacy,
awareness and
education

Number of cases
resolved through
advocacy

8

8

Target has been met.

Contributions
to policies and
regulations to
effect changes
to ensure
consistency with
the provisions
of the Act

Number of
contributions
made to policies
and regulations

10

9

Target not met – The Division experienced capacity
challenges, which were resolved by the end of the year.

Number of sector
forums hosted

4

1

Target not met – Due to focus on the Construction Fast
Track Process.

Number of
trade union
working groups
assembled

4

2

Target not met – Due to focus on the Construction Fast
Track Process.

Number of
compliance
presentations
presented

6

11

Target exceeded – Due to more requests for
presentations than anticipated.

Number
of training
workshops
hosted

6

9

Target exceeded – There were more requests for
training than anticipated.

10

11

Market enquiry
conducted

dependent

on

Advocacy & Stakeholder Relations Division

Engagements
with stakeholders

Media
statements/
publications

Number of
media releases

Target exceeded – There were more referred cases
to the Competition Tribunal and for all referred
cases, a media statement has to be issued.
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To ensure sound
corporate governance,
maintain effective
international relations
and compliance to the
Act through advocacy
and education

Table 15: Planned outputs of the Commission’s programmes for the 2012/13 financial year continued...

Goal

Outputs

Clarifications
issued to
stakeholders

Key Performance
Indicators

Performance
Results

Targets

Reason for Variance

Number of
Competition
Newsletters

4

3

Target not met – Due to capacity constraints.

Number of
media events

4

3

Target not met – Media briefing on the Construction
Fast Track not held due to on-going negotiations.

Number of
clarifications
issued

50

84

Target exceeded – There were more requests
for clarifications than anticipated.

Corporate Services Division

To provide Information
Technology, Human
Resources, Financial
Management
and Security and
Facilities services to
the Commission

112

Employment
equity plan
submitted

Comprehensive
employment
equity plan

1

1

Target has been met.

Work skills plan
submitted

Comprehensive
workplace
skills plan

1

1

Target has been met.

Staff learning
and development
initiatives held

Number of staff
learning and
development
initiatives

4 days per
staff member

4.33 days per
staff member

Performance
assessments
conducted

Number of
performance
assessments

2

2

Target exceeded – More training undertaken to skill up
staff.

Target has been met.

Table 16: Plan Strategic implementation outputs for the year

1. Achieved
demonstrable
competitive outcomes
in the economy
through prioritisation
of sectors and cases

Outputs

1.1
Continuously
prioritise sectors
in response
to a changing
environment

1.2 Development
and implement
guidelines for
prioritisation
of cases

Key Performance
Indicators

Targets

Performance
Results

Reason for Variance

Review the
criteria developed
for identifying
and selecting
priority sectors

Reviewed criteria
for identifying
and selecting
priority sectors

Completed

Target met

Revise and
enhance criteria
for guidelines
identifying
and selecting
priority sectors

Revised and
enhanced criteria
for identifying
and selecting
priority sectors

Completed

Target met

Develop
performance
assessment
measures and
monitoring
and reporting
mechanisms
to determine
progress in
priority sectors

Performance
assessment
measures,
monitoring
and reporting
mechanisms
to determine
progress in
priority sectors,
developed

Completed

Target met

Undertake
regular reviews
to determine
continued
relevance of
selected priority
sectors

Regular reviews
to determine
continued
relevance
of selected
priority sectors
undertaken

Completed

Target met

Completed

Target met

Review
international
experience

International
experience
reviewed

Develop a
discussion
document on
guidelines for
the selection
and prioritisation
of cases (e.g.
abuse cases;
CLP’s, mergers)

Discussion
document on
guidelines for
the selection
and prioritisation
of cases (e.g.
abuse cases;
CLP’s, mergers)
developed

Completed

Target met

Pilot and
review the
implementation
of guidelines for
the prioritisation
of cases

Implementation
of guidelines for
the prioritisation
of cases piloted
and reviewed

Completed

Target met
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Goal

Table 16: Plan Strategic implementation outputs for the year continued...

Goal

Measurable
Objectives

1.3 Undertake
market enquiries
in selected
markets

114

Outputs

Key Performance
Indicators

Performance
Results

Approve and
implement
guidelines

Guidelines
approved and
implemented
guidelines

Completed in 2011/2012

Develop
guidelines with
criteria and
procedures
(based on best
practice) for
the selection of
markets in which
to undertake
market enquiries

Guidelines with
criteria and
procedures
(based on best
practice) for
the selection of
markets in which
to undertake
market enquiries
developed

The Commission has planned an enquiry
for 2013/14, as the market enquiry provision
became effective on 1 April 2013.

Develop and
implement market
enquiry resource
mobilisation and
deployment plan

Market enquiry
resource
mobilisation and
deployment plan
developed and
implemented

The Commission has planned an enquiry
for 2013/14, as the market enquiry provision
became effective on 1 April 2013.

Establish market
enquiry teams

Market
enquiry teams
established

The Commission has planned an enquiry
for 2013/14, as the market enquiry provision
became effective on 1 April 2013.

Develop and
implement
market enquiry
communication
plan

Market enquiry
communication
plan
developed and
implemented

The Commission has planned an enquiry
for 2013/14, as the market enquiry provision
became effective on 1 April 2013.

Undertake
market enquiry

Market enquiry
undertaken

The Commission has planned an enquiry
for 2013/14, as the market enquiry provision
became effective on 1 April 2013.

Monitor
market enquiry
processes and
outcomes

Market enquiry
processes
and outcomes
monitored

The target has been moved to 2014/15

Formulate postmarket enquiry
advocacy and
intervention
(where necessary)
strategy

Post-market
enquiry
advocacy and
intervention
(where
necessary)
strategy
formulated

The target has been moved to 2014/15

Reason for Variance

Table 16: Plan Strategic implementation outputs for the year continued...

1.4 Develop the
methodologies
and capacities to
continuously undertake
assessments of
the impact of the
Commission’s
interventions in
markets and sectors

Outputs

Develop
guidelines with
criteria and
procedures
(based on best
practice) for
the selection of
markets in which
to undertake
market enquiries

Key Performance
Indicators

Targets

Performance
Results

Reason for Variance

Conduct an
international
review of impact
assessment
frameworks,
methodologies
and tools

International
review of impact
assessment
frameworks,
methodologies
and tools
conducted

Completed

Target met

Prepare a
discussion
document
with proposals
and options in
regard to the
Commission’s
approach
to impact
assessment

Discussion
document
with proposals
and options in
regard to the
Commission’s
approach
to impact
assessment
prepared

Completed

Target met

Host an
international
workshop
on impact
assessment
for competition
authorities

International
workshop
on impact
assessment
for competition
authorities
hosted

Completed

Target met

Develop
an impact
assessment
framework for
the Commission

Impact
assessment
framework for
the Commission
developed

Completed

Target met

Develop the
capacity to
implement impact
assessment
framework

Capacity to
implement
impact
assessment
framework
developed

Completed

Target met

Pilot different
aspects of
the impact
assessment
framework

Different aspects
of the impact
assessment
framework
piloted

Completed

Review and
incorporate
changes to
framework

Changes to
framework
reviewed and
incorporated

On-going

Continuously
undertake impact
assessment
projects

Continuous
impact
assessment
projects
undertaken

Completed
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Goal

Table 16: Plan Strategic implementation outputs for the year continued...

Goal

2. Enhance competitive
environment for
economic activity
through strategic
partnership,
engagement, dialogue
and advocacy

116

Measurable
Objectives

2.1 Strategically
engage with the
key stakeholders
in the economy
to influence
economic policy
formulation and
decision-making

Outputs

Key Performance
Indicators

Performance
Results

Reason for Variance

Identify the
specific
stakeholders (at
different levels)
involved in policy
formulating and
implementation
in the economic
cluster

Specific
stakeholders (at
different levels)
involved in policy
formulating and
implementation
in the economic
cluster identified

Completed

Target met

Identify the
established
communication
and consultation
foray and
channels

Established
communication
and consultation
foray and
channels
identified

Completed

Target met

Formulate
strategic themes
based on the
priorities of the
Commission
as the basis for
the strategic
engagements

Strategic themes
based on the
priorities of the
Commission
as the basis for
the strategic
engagements
formulated

Completed

Targets met

Undertake and
monitor strategic
engagement
processes

Strategic
engagement
processes
undertaken and
monitored

Completed

Targets met

Provide regular
feedback to the
organisation on
the discussions
and outcomes
of the strategic
engagement
processes

Regular
feedback
provided to the
organisation on
the discussions
and outcomes
of the strategic
engagement
processes

Completed

Target met

Segment the
stakeholders in
respect of levels
of engagement

Stakeholders
segmented in
respect of levels
of engagement

Target not
completely met.

Process of Stakeholder Management Review still
underway, to be completed in the next financial year.

Table 16: Plan Strategic implementation outputs for the year continued...

Outputs

2.3 Improve
communication
and consultation
with sector
specific
regulatory
agencies

Key Performance
Indicators

Targets

Performance
Results

Reason for Variance

Develop the
capacity to
continuously
monitor and
review policies,
laws and
regulations for
consistency
with competition
principles

Capacity to
continuously
monitor and
review policies,
laws and
regulations for
consistency
with competition
principles
developed

Completed

Target met

Develop
proposals for
making identified
policies, law
and regulations
consistent with
competition
principles

Proposals for
making identified
policies, law
and regulations
consistent with
competition
principles
developed

Completed

Target met

Dialogue
with relevant
government
departments
and agencies to
adopt proposed
changes
to achieve
consistency
with competition
principles

Dialogue
underway
with relevant
government
departments
and agencies to
adopt proposed
changes
to achieve
consistency
with competition
principles

Completed

Target met

Identify
and initiate
consultations
with the relevant
regulatory
authorities

Consultations
with the relevant
regulatory
authorities
identified and
initiated

Completed

Target met

Establish
MoUs that
define working
relationship
with relevant
regulatory
authorities

MoUs that
define working
relationship
with relevant
regulatory
authorities
established

Target not met
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No MoU concluded due to focus on the
Construction Fast Track Process.
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Goal

Table 16: Plan Strategic implementation outputs for the year continued...

Goal

Measurable
Objectives

2.4 Consolidate
working
partnerships

3.1 Develop
and strengthen
distributed
management
and leadership
capability within
the Commission

118
3. Realised a
high performance
competition
regulatory agency

Outputs

Key Performance
Indicators

Performance
Results

Reason for Variance

Develop
proposals on
the protocols
and procedures
related to the
prosecution
of directors
contravening
the Competition
Amendment Act

Proposals on
the protocols
and procedures
related to the
prosecution
of directors
contravening
the Competition
Amendment
Act developed

Target not
met due to
delays in the
promulgation of
the Competition
Amendment
Act.

Legal Services Division is developing a Project
Plan for the Competition Amendment Act project.

Discuss and
workshop
protocols and
procedures with
the relevant law
enforcement
agencies

Protocols and
procedures with
the relevant law
enforcement
agencies
discussed and
workshopped

Target not
met due to
delays in the
promulgation of
the Competition
Amendment
Act.

Legal Services Division is developing a Project
Plan for the Competition Amendment Act project.

Enter into
partnership
agreements with
relevant law
enforcement
agencies

Concluded
partnership
agreements with
relevant law
enforcement
agencies

Target not met.

No partnership Agreements were entered into as the
Plans are still being drafted by the Legal Services.

Implement
and monitor
implementation
of partnership
agreements

Partnership
agreements
implemented
and monitored

Target not met.

No agreements were implemented and
monitored as the Project Plan is still being
drafted by the Legal Services Division.

Review the
management
and leadership
development
needs of the
organisation in
consultation with
the executive
leadership of the
Commission

Management
and leadership
development
needs of the
organisation in
consultation with
the executive
leadership of
the Commission
reviewed

Completed

Target met

Implement
the existing
Management
Development
Programme
and ensure the
prepared curriculum
supports the
holistic leadership
and management
objectives as
formulated

Existing
Management
Development
Programme with
curriculum that
supports the
leadership and
management
objectives
implemented

Completed

Target met

Table 16: Plan Strategic implementation outputs for the year continued...

Outputs

3.2 Implement
the knowledge
management
system and
continuously
improve the
knowledge
management
culture and
practices

Key Performance
Indicators

Targets

Performance
Results

Reason for Variance

Establish and
implement
a system of
coaching and
mentorship for
managers and
leaders in the
Commission

System of
coaching and
mentorship for
managers and
leaders in the
Commission
established and
implemented

Completed

Target met

Monitor the
implementation
of management
and leadership
development
intervention

Implementation
of management
and leadership
development
intervention
monitored

On-going

Evaluate and
improve the
management
development
programme and
interventions

Management
development
programme and
interventions
evaluated and
improved

On-going

MDP was evaluated. Improvements are being
researched for a revised programme

Finalise and
approve the
Knowledge
Management
(KM) Strategy for
the Commission

Knowledge
Management
(KM) Strategy for
the Commission
finalised and
approved

Completed

Target met

Implement
the Case
Management
System and
its knowledge
management
functionality

Case
Management
System and
its knowledge
management
functionality
implemented

Completed

Target met

Implement
the change
management
processes in
line with the
implementation of
the KM Strategy
and system, with
a specific focus
on training

Change
management
processes
implemented
in line with the
implementation
of the KM
Strategy and
system, with a
specific focus
on training

Completed

Target met

Communicate
the KM policies
and protocols

KM policies
and protocols
communicated

Completed

Target met

Evaluation will be executed upon completion
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Goal

Table 16: Plan Strategic implementation outputs for the year continued...

Goal

120

Measurable
Objectives

3.3 Improve
staff retention
and put in place
succession
planning
measures

Outputs

Key Performance
Indicators

Performance
Results

Reason for Variance

Implement
capacity building
measures to
support the
uptake and use
of the system
and knowledge
management
practices

Capacity
building
measures to
support the
uptake and use
of the system
and knowledge
management
practices
implemented

On-going

Divisional and one-on-one training sessions,
induction, follow-up and support in progress.

Include
Knowledge
Management
(CMS and other)
formally in all
performance
contracts, and
recognise strong
performers
accordingly

Knowledge
Management
(CMS and
other) included
formally in all
performance
contracts, and
recognise strong
performers
accordingly

Completed

Knowledge management is included
in performance assessments

Monitor and
evaluate the
business
impact of the
implementation of
the KM Strategy

Business
impact of the
implementation
of the KM
Strategy
monitored and
evaluated

On-going

Clearly define
career and
career pathing
opportunities
(also
investigate the
appropriateness
of introducing
dual career
pathing)

Career and
career pathing
opportunities
(also
investigate the
appropriateness
of introducing
dual career
pathing) clearly
defined

Completed

Target met

Incorporate
career and
career pathing
opportunities
into a retention
strategy for the
commission

Career and
career pathing
opportunities
incorporated
into a retention
strategy for the
commission

Completed

Retention strategy under review

Implement,
monitor and
evaluate retention
strategy

Retention
strategy
implemented,
monitored and
evaluated

On-going

Retention strategy under review

Table 16: Plan Strategic implementation outputs for the year continued...

Outputs

3.4 Enhance
effective
decisionmaking in the
Commission
and improve
the quality of
the work

Key Performance
Indicators

Targets

Performance
Results

Reason for Variance

Develop a
succession
planning
implementation
plan

Succession
planning
implementation
plan developed

On-going

Succession plan currently being
researched and developed

Implement
and review
succession
planning

Succession
planning
implemented
and reviewed

Identify/ review
key indicators
or management
information
required for
decision-making

Key indicators
or management
information
required for
decision-making
identified/
reviewed

Completed

Target met

Identify and agree
the timing and
format of required
management
information

Timing and
format of
required
management
information
identified and
agreed

Completed

Target met

Identify
management
information
sources and
appropriate
reporting systems
(people and
technology)

Management
information
sources and
appropriate
reporting
systems (people
and technology)
identified

Completed

Target met

Identify and
communicate
expectations in
terms of analysis
of collected data

Expectations in
terms of analysis
of collected data
identified and
communicated

Completed

Target met

Communicate
and implement
management
reporting systems

Management
reporting
systems
communicated
and implemented

Completed

Monitor and
evaluate
management
reporting and
decision making
capabilities

Management
reporting and
decision making
capabilities
monitored and
evaluated

On-going

Succession planning is subject to the
approval of the plan referred to above
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Target met
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Table 16: Plan Strategic implementation outputs for the year continued...

Goal

122

Measurable
Objectives

Outputs

Key Performance
Indicators

Performance
Results

Reason for Variance

Undertake a
comprehensive
review of all the
current cases
to establish the
status of each

Comprehensive
review of all the
current cases
to establish the
status of each
undertaken

Completed

Target met

Make
recommendations
on case follow
up with a view to
streamlining the
current case load

Recommendations
made on case
follow up
with a view to
streamlining the
current case load

Completed

Target met

Undertake
a review of
the case
management
methods,
processes and
supporting
systems in
core divisions

Review of
the case
management
methods,
processes and
supporting
systems in
core divisions
undertaken

Completed

Target met

Document the
work processes
(or review the
work processes
documented in
the knowledge
management
process mapping
exercise) of core
divisions and
develop quality
and performance
standards for
major work
activities

Work processes
(or review the
work processes
documented in
the knowledge
management
process
mapping
exercise) of core
divisions and
develop quality
and performance
standards for
major work
activities
documented

Completed

Target met

Develop and
formalise case
management
methodology

Case
management
methodology
developed and
formalised

Completed

Target met

Establish
management
structures
and systems
to monitor
and evaluate
performance
against quality
and performance
standards

Management
structures
and systems
to monitor
and evaluate
performance
against quality
and performance
standards

On-going
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