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Section I: Introduction 

On 1 April 2013, the provisions of the Competition Amendment Act, No. 1 of 2009  which empower 

the Competition Commission (the “Commission ”) to conduct market inquiries (the “Amendment 

Act provisions ”) came into force. Previously, the Commission relied upon its general powers 

sourced in the Competition Act, No. 89 of 1998 (the “Competition Act ”) to conduct its market 

inquiry into the retail banking sector. The newly promulgated chapter 4A of the Competition Act 

empowers the Commission to summons parties to appear before it, and/or to provide relevant 

documents, thus enabling the Commission to force participation. As far as remedial action is 

concerned, these provisions require the Commission to publish and submit a report – with or 

without policy, legislative and/or regulatory recommendations – to the Minister; require the Minister 

to table such report in the National Assembly; and enable the Commission to initiate and/or refer 

complaints, enter into consent agreements with the relevant respondents, and take any other 

action within its powers recommended in the report. The long-awaited private healthcare (the “SA 

Healthcare Inquiry ”) and liquid petroleum gas (“LPG”) inquiries provide an opportunity to assess 

whether the Amendment Act provisions have the ability to effect a positive change on competition. 

Section II of this paper defines market inquiries and explains their purposes and objectives, 

because, in the final analysis, it is against their aims that we must measure their success. 

Section III takes a historical perspective, and examines market inquiries in South Africa prior to the 

Amendment Act provisions, specifically in the banking industry. In particular, this section considers 

the efficacy of the pre-Amendment Act market inquiry process, in order to situate the recent 

enhancement of the Commission’s powers in historical context. In Section IV, we turn our attention 

further afield and conduct a comparative analysis of market inquiries carried out in the United 

Kingdom under the Enterprise Act 2002 (the “UK Enterprise Act ”), with a specific focus on 

industries that have been, or will be, the focus of market inquiries in South Africa. In Section V we 

take stock of the foregoing sections, distil a set of lessons that can be gleaned from the 

comparative and historical accounts, and apply these lessons to the forthcoming market inquiry 

into the private healthcare industry in South Africa.  

Notably, this paper is not concerned with the substantive competition issues raised in any of the 

aforementioned market inquires. Instead, its focus is squarely on questions of powers and 

processes: the ability to procure information; levels of transparency; the extent of public 

participation; and remedial powers. 
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Section II: Market inquiries: definition and purpos e 

Section 43A of the Competition Act defines a market inquiry as “a formal inquiry in respect of the 

general state of competition in a market for particular goods or services, without necessarily 

referring to the conduct or activities of a particular firm1.”  

As described in more detail in Section III below, the closest analogy in UK competition law to a 

market inquiry under the Competition Act is a “market investigation”. In this regard, prior to 1 April 

2014, under the UK Enterprise Act, upon the referral of a “market investigation reference” to it from 

the Office of Fair Trading (the “OFT”), the United Kingdom Competition Commission 

(the “UK Commission ”)  would “...decide whether any feature, or combination of features, of each 

relevant market prevents, restricts or distorts competition in connection with the supply or 

acquisition of any goods or services…”  

Although the UK Enterprise Act has been amended by the UK Enterprise and Regulatory Reform 

Act 2013 (the “Reform Act ”), and the UK Commission and OFT have been subsumed under the 

Competition Market Authority (the “CMA”), the majority of the market inquiry provisions applicable 

to the former institutions are now applicable to the latter. 

As Whish and Bailey note, the market investigation regime in the UK is premised on a recognition 

of the fact that “not every market failure can be cured through the application of the ‘conventional’ 

tools of competition law, Articles 101 and 102 and their domestic analogues2.” Indeed, the OFT’s 

Market investigation references: Guidance about the making of references under Part 4 of the 

Enterprise Act (the “OFT Guidance ”) explains that –  

[m]arket investigations are concerned with something different from particular anti-

competitive agreements or abuses of dominance. Their purpose is to determine whether 

the process of competition is working effectively in markets as a whole. They will provide a 

framework for identifying, analysing and, where appropriate, remedying industry-wide or 

market-wide competition problems which there is no adequate basis for addressing under 

[the Competition Act].3  

Similarly, in the EU, “sector inquiries” are general investigations into sectors of the economy, 

carried out by the EU Commission when it believes that competition might not be operating as it 

should be. Whilst the EU Commission has used sector inquiries to assess whether there are 

grounds for the initiating of separate investigations under Articles 101 and 102 of the Treaty on the 

                                                      

1 The Competition Amendment Act 1 of 2009. 
2 Whish R and Bailey D Competition Law 7th ed (Oxford University Press) 2012,  page 467. 
3 OFT Guidelines, page 5. 
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Functioning of the European Union, they also focus on industry-wide practices that appear to harm 

competition irrespective of the behaviour of specific firms.4 

We can conclude from the foregoing that it is a general feature of market inquiries (within which, for 

the purposes of this paper, we subsume the notion of UK “market investigations” and EU “sector 

inquiries”) that they address concerns that are not necessarily remedied through the ordinary 

prohibited practice provisions of competition legislation. This is because the basis required for the 

application of such provisions – including the specific identity of the respondent firms, and the 

details of the impugned conduct – is often absent. It is also because the harm that market inquiries 

seek to remedy, or that they ultimately uncover, is not necessarily, for example, the existence of 

restrictive vertical or horizontal vertical agreements, but instead, the existence of information 

asymmetries, high barriers to entry, or a market structure operating otherwise sub-optimally from a 

competition perspective.  

This is not to say, however, that market inquiries cannot be used as an adjunct to ordinary 

enforcement procedures. As we describe below, certain jurisdictions, including the EU, regard 

market inquiries as an important step towards enforcement, and many of those that do not 

explicitly regard them as such nevertheless include the initiation of enforcement proceedings as a 

possible outcome of market inquiries.  

These regimes notwithstanding, it ought to be clear why competition authorities would, in certain 

instances, opt for a market inquiry over regular investigation procedures. In this regard, because 

market inquiries enquire into “the general state of competition in a market”, and not the conduct of 

particular firms, they enable competition authorities to evaluate a wider array of factors, beyond 

those that would prevail under a complaint scenario and, more importantly, allow for the 

investigation of a market without the need for evidence of wrongdoing by any firm or firms in 

particular.  

Given that market inquiries are primarily concerned with the general state of competition in 

markets, they enable competition authorities to address concerns from both an ex ante and ex post 

facto perspective. That is, depending on the form that the inquiry takes, and the remedial powers 

with which it is endowed, it is possible for it to address not only anti-competitive behaviour and 

practices that have already occurred in the market, but also to propose measures to prevent anti-

competitive outcomes which have not yet arisen, from arising in the future. In this sense, market 

inquiries provide far greater scope for ex ante regulation of markets than merger control. Whilst 

merger control is forward-looking, it is constrained, first, by the fact that competition authorities are 

only empowered to act when a merger occurs and, second, by the limitation of their jurisdiction to 

merger-specific consequences. Market inquiries are not constrained in the same way to take the 

                                                      

4 Ashurst Quickguides “EU Sector Inquiries The Use of Sector Inquiries in EU Competition Law”, December 2011, page 
1. 
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market as they find it. Instead, they can suggest broad policy interventions as regards the entire 

structure of an industry, in an attempt to make it more competitive.  

Another crucial aspect of market inquiries is their purpose. One of the objectives of this paper is to 

draw lessons from comparative and historical experience, to be used in conducting future market 

inquiries. This objective only makes sense if we understand precisely what it is that market 

inquiries ought to, and in fact do, set out to achieve.   

Besides the overarching goal of improving competition in markets, there is no single, 

homogeneous view as regards the primary purposes of market inquiries. The International 

Competition Network Working Group’s Market Studies Project Report (the “ICN Report ”) provides 

a useful survey of the relative importance of the purposes for which such inquiries are used in 

various jurisdictions. In this regard, of the 39 competition authorities surveyed in the ICN Report,  

the purposes of market inquiries were ranked in the following order of priority, namely: 

i) preparation for intervention in the legislative process; ii) enhancing knowledge of the sector; 

iii) investigating suspected market failure, which is not attributable to a specific firm; iv) assessing 

the impact of existing regulation in a market; v) deciding which further tools may be used if 

problematic features are found; vi) understanding the market for the purposes of subsequent 

enforcement; vii) assisting with the setting of internal priorities within the relevant sector; 

viii) assessing the state of competition; and ix) defining the market for subsequent enforcement.5  

It is apparent from the aforementioned responses to the ICN Report survey that most authorities 

regard what are often termed the “advocacy” objectives of market inquiries as paramount. 

Competition advocacy has been defined as –  

“those activities conducted by the competition authority related to the promotion of a 

competitive environment for economic activities by means of non-enforcement 

mechanisms, mainly through its relationships with other governmental entities and by 

increasing public awareness of the benefits of competition.”6  

In other words, although market inquiries are regarded in some jurisdictions, such as in the EU7, as 

an important step towards enforcement action, the majority of competition authorities, whilst 

including enforcement action as a possible remedy, emphasise the importance of market inquiries 

in influencing legislation, regulation and economic policy. This appears to be equally true of the 

Amendment Act provisions in South Africa. The initiation of a complaint with or without further 

                                                      

5 International Competition Network (“ICN”) Advocacy Working Group Market Studies Project Report, June 2009, page 
31. 
6 ICN Advocacy Working Group A Statement of Mission and Achievements, up until 2005, undated, page 11 as cited in 
Market Studies Project Report. 
7 Kroes N (European Commissioner for Competition Policy) “Fact-based Competition Policy –The Contribution of Sector 
Inquiries to Better Regulation, Priority Setting and Detection”, speech delivered at the 13th International Conference on 
Competition and the 14th European Competition Day in Munich, Germany, 26 March 2007.  
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investigation is always a possible outcome of a market inquiry, but the remainder of the remedies 

focus on assessing the functioning of the industry or sector, identifying those aspects of the 

industry or sector where competition does not seem to be functioning properly and making 

legislative or policy recommendations to the Minister, parliament and other regulatory bodies as 

regards remedial steps. 

In understanding their purpose, it is also helpful to consider the specific industries that have thus 

far been selected for market inquiries. In particular, what, if anything, does the selection of the 

South African banking, healthcare and LPG markets tell us about how the Commission regards the 

role of market inquiries? Let us consider each of these industries, briefly, in turn. The Banking 

Enquiry Report Executive Overview (“Banking Enquiry Report ”) notes that at the end of 2006, the 

banking industry’s revenue was worth approximately 6% of gross domestic product - two-thirds of 

which was attributable to transaction-based services.8 Clearly, as well as being a significant feature 

of  people’s everyday lives, the financial sector is also of critical importance from a macroeconomic 

perspective. Healthcare, access to which is a constitutionally protected right, is a service upon 

which people’s lives depend but which, as the SA Healthcare Inquiry Terms of Reference 

(“Healthcare  Terms of Reference ”) note, is characterised by systemic inequalities. Furthermore, it 

is argued by government that if its proposed policy of National Health Insurance is to succeed, the 

costs of private healthcare need to be curbed.9 LPG has been specifically identified in the National 

Development Plan and the New Growth Path as a commodity of significant strategic importance, 

given its ubiquity in industrial and commercial use, and its potential utility as an alternative energy 

source for low income households.10  

What the foregoing selection of industries illustrates is the important advocacy role that market 

inquiries play in South Africa and, in particular, that they are intertwined with the broader priorities 

and goals of economic and industrial policy. Put differently, the Commission appears to regard 

market inquiries as a means of investigating markets of particular strategic importance from a 

national policy perspective. Accordingly, this seems to indicate that we should expect to see more 

market inquiries in the future focused in industries associated with, inter alia, job creation, the 

realisation of socio-economic rights and industrial policy; it seems less likely, however, that we will 

see inquiries in markets for luxury goods. 

In the UK, the premise upon which market inquiries are instituted is also primarily based on the UK 

Commission’s advocacy role.11 In this regard, the UK Commission is required to identify those 

                                                      

8 Executive Overview, Banking Enquiry: Report to the Competition Commissioner by the Enquiry Panel, June 2008. 
9 Department of Health National Health Insurance in South Africa Policy Paper, 2011, page 10. 
10 Liquid Petroleum Gas Terms of Reference, Government Gazette 37740, GN 486, page 10. 
11 It should be noted that the powers and functions of the Office of Fair Trading (“OFT”) and the UK Commission were 
replaced by the Competition and Markets Authority (“CMA”) on 1 April 2014. 
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features of an industry that “prevent, restrict or distort competition”12.  The broad overarching 

framework in the UK enables the competition authorities to assess any factor that may have an 

adverse effect on competition in an industry, the behaviour of firms in an industry, the conduct of 

customers and other structural aspects which may impact upon competition. Further, the UK 

Commission will consider, upon request by cabinet ministers, any public interest issues that may 

be of relevance.13 

It is useful to conclude this section with an inclusive, working definition of market inquiries, which 

captures their possible purposes and outcomes. In this regard, the ICN Report provides a definition 

of a “market study” with which 79% of participating competition authorities agreed. This definition 

distinguishes market studies from enforcement actions against individual undertakings and defines 

market studies (which, we substitute for the generic “market inquires”) as –  

“research projects conducted to gain an in-depth understanding of how sectors, markets, or 

market practices are working.  

They are conducted primarily in relation to concerns about the function of markets arising 

from one or more of the following: (i) firm behaviour; (ii) market structure; (iii) information 

failure; (iv) consumer conduct; (v) public sector intervention in markets (whether by way of 

policy or regulation, or direct participation in the supply or demand side of markets) and 

(vi) other factors which may give rise to consumer detriment. The output of a market 

[inquiry] is a report containing findings based on the research. This may find that the market 

is working satisfactorily or set out the problems found. Where problems are found the 

market [inquiry] report can include: (i) recommendations for action by others, such as 

legislatures, government departments or agencies, regulators, and business or consumer 

bodies; and/or (ii) commitments by the competition (or competition and consumer) authority 

itself to take advocacy and/or enforcement action.” 

Although the above suffices as a definition, in general terms, of what we mean when we speak of a 

market inquiry, and it encapsulates the goals towards which market inquiries are generally 

oriented, it is important to note that such inquiries can take a variety of practical forms. Of particular 

relevance to this paper are two aspects which vary from one market inquiry to the next, namely, 

the formal powers of afforded to market inquiries with which to gather information from market 

participants, and the remedial powers granted to competition authorities to implement market 

inquiries’ findings. These aspects will be considered in greater detail in the context of the  pre-

                                                      

12 Freeman P The Effectiveness of Competition Authorities: Prioritization, Market Inquiries and Impact speech delivered 
at the 3rd Annual Competition Commission, Competition Tribunal and Mandela Institute Conference on Competition Law, 
Economics and Policy in South Africa, Johannesburg, South Africa, on 4 September 2009. 
13 UK Commission, “Guidelines For Market Investigations: Their Role, Procedures, Assessment and Remedies”, April 
2013, page 10. See also Centre for Competition and Regulatory Policy (City University London), “Competition Policy 
Roundtable: Market Inquiries and their Future” summary report dated 25 January 2013. 
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Amendment Act provision Banking Enquiry in South Africa (in Section III), and market inquiries 

under the UK Enterprise Act (in Section IV). 
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Section III: Market inquiries in South Africa prior  to the Amendment Act: the Banking 

Enquiry 

On 4 August 2006, the Commission announced the establishment of an enquiry into the South 

African banking sector (the “Banking Enquiry ”) in terms of section 21 of the Competition Act. 

Section 21 sets out the general functions of the Commission and gives it the responsibility, inter 

alia, to implement measures to increase market transparency14 and empowers it to enquire into 

and report to the Minister on any matter concerning the purposes of the Competition Act.15  

A panel of four experts (the “Panel ”), which was assisted by a technical team, was appointed to 

conduct the Banking Enquiry. Although the “Banking Enquiry Report to the Competition 

Commissioner by the Enquiry Panel” (the “Banking Enquiry Report ”) recognises the economic 

importance of the banking industry as a whole, the scope of the Banking Enquiry was 

circumscribed: it focused primarily on levels of competition in the provision by banks of 

transactional accounts and related services to consumers. 

Specifically, the Banking Enquiry Terms of Reference indicated that the subject matter of the 

Banking Enquiry would be the level and structure of charges levied by banks; the feasibility of 

improving access by banks and non-banks to the national payment system infrastructure; and any 

other aspect relating to the payment system or bank charges which may be anti-competitive.16 The 

Banking Enquiry set out four primary objectives: i) to increase transparency and competition; ii) to 

ascertain possible grounds for the initiation and investigation of complaints; iii) to engage with 

relevant stakeholders, including banks and regulatory authorities, in order to determine what would 

be realistic improvements in competitive conditions; and iv) to enable the Commission to make 

recommendations to the Minister on matters requiring legislative or regulatory intervention.17 

The process consisted of five stages. First, from August to November 2006, banks, other 

stakeholders, and the general public were invited to make voluntary submissions. The second 

stage, which occurred during November 2006, involved public hearings throughout South Africa, 

for those that had furnished the Banking Enquiry with earlier written submissions. These public 

hearings allowed parties to present one-hour submissions, introducing their organisations and 

informing the Panel how they dealt with the issues with which the Banking Enquiry was concerned. 

This was followed, in stage three, by technical research and analysis, and the preparation of 

directed questionnaires calling for more detailed responses where necessary, particularly from the 

banks. Stage four involved a second round of hearings, which took place from April to July 2007. 

These hearings focused on four areas that the Panel had decided warranted further public 

attention, namely ATM charges; payment cards and interchange fees; access to the national 

                                                      

14 Competition Act section 21(1)(a).  
15 Competition Act section 21(2)(b). 
16 The Banking Enquiry Report, pages 9-10. 
17 Ibid. 



 11 

 

payment system; and market power and the level and structure of bank charges. Lastly, during 

stage five, the submissions were analysed and a final report prepared and submitted to the 

Competition Commissioner.18 

Because the Banking Enquiry depended entirely on the voluntary participation of the banks, 

numerous introductory meetings were arranged in an attempt to win the banks’ confidence and 

co-operation.19 The Banking Enquiry also invited consumer and civil society organisations to a 

preliminary briefing workshop.20  

In its final report, the Banking Enquiry made nearly 30 distinct recommendations, the precise 

details of which are well beyond the scope of this paper. These recommendations ranged from the 

imposition, by regulation, of a cap on the price of processing rejected debit orders and the 

implementation of systems to allow for easier cancellation of direct debit instructions, to the 

revision of the National Payment Scheme Act and the establishment of a Payment System Ombud. 

Although the Banking Enquiry did not propose any immediate investigation or enforcement action, 

it proposed that if the banks did not implement certain of the recommendations either immediately 

or within a reasonable time, it would be appropriate for a formal investigation into possible 

contraventions of the Competition Act to be instituted.  

For a market inquiry without any formal legislative powers, the Banking Enquiry was remarkably 

participatory. In total, there were 21 days of public hearings. The Panel received 267 submissions 

or letters from individual consumers and more from organised consumer groups. In addition, all the 

large banks, many smaller and prospective banks, and numerous non-bank stakeholders, such as 

retailers, micro-lenders and system operators participated, with only a few smaller banks declining 

to participate at all.  

In the absence of any significant outright refusals to participate, it is difficult to assess whether the 

extent and quality of the information obtained from participants would have been improved through 

non-voluntary, formal procedures for information gathering. Does this mean that the Amendment 

Act provisions are superfluous, and that market inquiries are capable of functioning effectively 

based on the voluntary participation of all stakeholders? In our view, this would be a hasty 

conclusion to draw. Instead, it is likely that the positive experience of the Banking Enquiry in this 

regard is peculiar to the nature of the banking industry.  

 

                                                      

18 See Chapter 1 of the Banking Enquiry Report.  
19 The Banking Enquiry Report, page 15. 
20 The Banking Enquiry Report, page 16. 
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The retail banking market and, in particular, the market for personal transaction accounts and 

related payment services, is highly concentrated. At the time of the Banking Enquiry, four large 

banks – Absa Bank, Standard Bank, First National Bank and Nedbank – had a combined market 

share of approximately 90%.21 Ultimately, although other aspects of the industry such as card 

associations and payment card schemes, received some attention, it was the conduct of the large 

banks and the structure of the market insofar as it benefited them that was primarily under scrutiny. 

Small players, prospective entrants to the market, individual consumers and consumer groups, 

were naturally eager to make submissions; indeed, whether the provision of information is 

voluntary or not is not ordinarily of any consequence to parties with a direct interest in the 

uncovering of anticompetitive behaviour.22  

The surprise, perhaps, given the voluntary nature of the process, was the extent to which the large 

banks themselves co-operated with the Banking Enquiry. There may be a number of explanations 

for this. One is that in an oligopoly such as the banking industry, significant reputational damage 

would likely have been incurred had one of the four large banks declined to comply whereas the 

other three had. This is particularly the case given the media attention that the Banking Enquiry 

brought to the industry. This probably placed a degree of pressure on all four large banks.  

Whichever way we attempt to explain the willingness of the banks to participate in the Banking 

Enquiry process, the bottom line is that its success stood or fell on the basis of that willingness. 

Had the banks decided that they did not wish to participate, the Banking Enquiry would simply 

have failed. And, for the reasons given above, and as shown in the context of the market inquiries 

in the sections that follow, there is a very real possibility that in a different market that is precisely 

what would have occurred.  

Although the information gathering process was co-operative, there were also certain challenges 

faced by the Panel in the gathering of information. Significant information asymmetries at the 

commencement of the Banking Enquiry (given the absence of a payment expert on the panel), and 

the lack of a structured process for the submission of information, meant that banks submitted 

excessive volumes of complex information, each in its own arcane format.23 

As regards remedies, despite the absence of formal powers in respect of information gathering, the 

Banking Enquiry was effectively endowed with the same remedial powers as are market inquiries 

under the Amendment Act provisions. In this regard, section 21(2), which requires the Minister to 

table in the National Assembly a market inquiry report submitted to him under the Amendment Act 

provisions, applied equally to the Banking Enquiry Report. So too did the Commission’s powers to 

                                                      

21 The Banking Enquiry Report, page 523. 
22 Although, as we note in Section IV below, sometimes a reason for parties not wishing to come forward is that they are 
concerned of the potential commercial consequences of exposing the anti-competitive conduct of their customers or 
suppliers. 
23 Hawthorne et al “Review of the Competition Commission Banking Enquiry” 10 March 2014, page 31. 



 13 

 

initiate an investigation against specific respondents, if it felt it necessary to do so. Ultimately, 

however, when the objectives of market inquiries are largely advocacy-related and directed 

towards influencing legislation and regulation, whether they are realised lies not so much within the 

remit of the competition authorities as it does within that of sector regulators and policymakers. As 

Makhaya et al point out, the Banking Enquiry –  

“highlights the role that competition authorities can play in bringing issues to the fore, while 

effective remedies depend on institutions with oversight and policymaking powers over 

banking and the payments system, such as the South African Reserve Bank, the National 

Treasury, the Department of Trade and Industry and the Financial Services Board.”24 

The Banking Enquiry did have some immediately positive consequences. In addition to raising 

awareness and increasing transparency by placing the banking sector in the media spotlight, it 

resulted in the lowering by some banks of their charges prior to the Banking Enquiry’s 

completion.25. There are various other key improvements in the banking industry which Hawthorne 

et al26 attribute to the Banking Enquiry. These include pro-consumer amendments to the Banking 

Code; greater transparency in respect of ATM charges; and greater regulatory oversight of non-

bank participants in the National Payment System. Moreover, as regards the overall structure of 

the industry, smaller new entrant banks have increased their market shares, providing greater 

access to financial services. Some changes, such as amendments to interchange rates are only 

occurring this year.27 

Nevertheless, certain of the recommendations were never implemented, or were implemented in a 

different manner than that contemplated by the Banking Enquiry. In this regard, Hawthorne et al 

support the contention of Makhaya et al above, namely that the failure of implementation is 

primarily due to competing concerns by other regulators, such as the National Treasury and the 

South African Reserve Bank.28 

It bears mention that the investigation into the retail grocery industry in South Africa 

(the “supermarket investigation ”), which was initiated in June 2009, is sometimes referred to as a 

“market inquiry”. However, despite its breadth, the supermarket investigation was plainly not a 

market inquiry in the sense employed in Chapter 4A of the Competition Act, in this paper, or in 

other jurisdictions. It was an investigation, pursuant to a complaint initiated in terms of section 49B, 

and not an inquiry in terms of the Commission’s general powers and functions under section 21. In 

                                                      

24 Makhaya et al “How should young institutions approach competition enforcement? Reflections on South Africa’s 
experience” 2012 South African Journal of International Affairs, page 55. 
25 Statement by the National Treasury, “Facilitating the implementation of the Recommendations of the Banking Enquiry 
Panel”, available at: http://www.treasury.gov.za/comm_media/press/2010/2010060102.pdf (accessed on 21 August 
2014). 
26 Hawthorne et al “Review of the Competition Commission Banking Enquiry” 10 March 2014, page 33.  
27 Hawthorne et al “Review of the Competition Commission Banking Enquiry” 10 March 2014, page 37. 
28 Ibid. 
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addition, the supermarket investigation targeted the specific conduct of particular respondents, 

namely Pick ‘n Pay Stores Limited, Shoprite Holding Limited, Woolworths Holding Limited, the 

Spar Group Limited, Massmart Holding Limited and Metcash Trading Africa Proprietary Limited. 

Indeed, it alleged the contravention of specific provisions of the Competition Act, namely sections 

4(1)(a), 5(1), 8(c) and/or 8(d)(i). For this reason, there were none of the outcomes one would 

expect to see from a market inquiry: no detailed report and no recommendations. Instead, there 

was a non-referral in terms of section 50 of the Competition Act, signifying that the investigation did 

not warrant a referral of the complaint to the Competition Tribunal (the “Tribunal ”) for adjudication. 

Section IV: Comparative analysis: Market inquiries / market investigations under the UK 

Enterprise Act 

Legislative Provisions 

In this section, we consider the market inquiry provisions contained in the UK Enterprise Act, as 

recently amended by the Reform Act29, and their application by the UK competition authorities in 

selected market inquiries. Under the UK Enterprise Act, the OFT was empowered to conduct 

market studies and to make a market investigation referral to the UK Commission if it had 

reasonable grounds for suspecting that competition was not working effectively in a particular 

market.30 As noted in Section II, the powers and functions of the OFT and the UK Commission 

were subsumed, with certain revisions, under the CMA on 1 April 201431.  

Whereas under the previous regime, the OFT was empowered to make a market investigation 

reference to the UK Commission if it had reasonable grounds for suspecting that any feature or 

combination of features in a market prevented, restricted or distorted competition, under the new 

regime, the CMA – if it has the same reasonable grounds – is entitled to make a market 

investigation reference to its chair for the constitution of a market investigation reference group 

under Schedule 5 of the Reform Act. Such a market investigation reference group is then required 

to carry out the functions of the CMA on its behalf32.  

In respect of market investigations, these functions substantially resemble those of the 

UK Commission. In this regard, because the market inquiry case studies which we discuss below 

were conducted under the previous regime, and in light of the fact that the powers with which the 

OFT and UK Commission were endowed are substantially the same as those now conferred upon 

the CMA, we maintain references to the OFT and the UK Commission in the discussion that 

follows. Despite the use of the past tense in describing the functions of the OFT and UK 

                                                      

29 Reform Act http://www.legislation.gov.uk/ukpga/2013/24/contents/enacted.  
30 UK Enterprise Act section 131.  
31 The CMA  was established in terms of the Reform Act  and is responsible for conducting both market studies as well 
as market investigations. 
32 CMA, Market Studies and Market Investigations: Supplemental guidance on the CMA’s approach, January 2014, 
pages 6-7. 
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Commission below, it can be assumed, unless otherwise stated, that these powers continue today 

under the guise of the CMA. 

In terms of the UK Enterprise Act, the OFT, sector regulators and, in limited circumstances, the 

Secretary of State, could make market investigation references to the UK Commission. If, pursuant 

to a market investigation, the UK Commission established an adverse effect on competition or 

detrimental harm to consumers, it was required to design suitable and practicable remedies, taking 

into account the need to achieve as comprehensive a solution as was reasonable. The 

UK Commission possessed wide-ranging ex ante powers to alter markets, including the imposition 

of structural remedies. However, it is noteworthy that the UK Commission, under the market 

investigations process, could not impose sanctions for past behaviour, and no rights were 

conferred or obligations imposed upon any firm that suffered or perpetrated competitive harm in 

the past.33  

Before discussing market investigation references themselves, it is useful to note two particular 

ways in which they could arise.34 The first was through a “super-complaint”, which was a complaint 

made to the OFT and / or other sector regulators by certain consumer bodies – which bodies are 

designated by the Secretary of State – about features of a market which appeared to be 

significantly harming consumers. Pursuant to such a complaint, the OFT had 90 days within which 

to publish a response setting out the action it intended to take. A super-complaint to the OFT could 

lead to a number of potential outcomes including, inter alia, the launch of a “market study” by the 

OFT or a market investigation referral to the UK Commission.35 

Market studies are another means by which market investigation referrals arise. A market study is 

a similar concept, in certain respects, to market inquiries in South Africa prior to the Amendment 

Act provisions. In this regard, just as the South African Commission relied on its general functions 

under section 21 of the Competition Act to conduct the Banking Enquiry, so too the OFT relied on 

its general function of “obtaining, compiling and keeping under review information about matters 

relating to the carrying out of its functions” in Section 5 of the UK Enterprise Act to conduct market 

studies.  Apart from this general function, no other legal basis or framework exists for conducting 

market studies in the UK.36 

In the case of both super-complaints and market studies, the OFT was only empowered to request 

information. Its formal powers to demand information under section 174 of the UK Enterprise Act 

only operated where it believed it had the power to make a market investigation reference.37 The 

                                                      

33 Whish R and Bailey D Competition Law 7th ed (Oxford University Press) 2012,  page 452. 
34 In addition to “super-complaints” and “market studies” which are described below, market investigation referrals can 
also occur through “public interest cases”, where the Secretary of State believes that one or more public interest 
considerations (such as national security) are relevant to a market investigation. 
35 Whish R and Bailey D Competition Law 7th ed (Oxford University Press) 2012,  page 454-5. 
36 Whish R and Bailey D Competition Law 7th ed (Oxford University Press) 2012,  page 458. 
37 Whish R and Bailey D Competition Law 7th ed (Oxford University Press) 2012,  page 477-8. 
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corollary of this is that firms that believed that the conditions for a market investigation reference 

did not exist – for example, if the OFT lacked reasonable grounds for suspecting that features of a 

market restricted competition – were not obligated to co-operate. This has changed somewhat 

under the Reform Act. In this regard, the Reform Act introduces a formal requirement that market 

studies must be commenced by the issuing of a market inquiry notice. The aforementioned 

publication triggers the CMA’s ability to exercise statutory investigatory powers. Accordingly, the 

CMA is able to require any person to give evidence and to produce documents as soon as it has 

published the market inquiry notice, as well as to give notice requiring any person carrying on 

business to supply specified forecasts, estimates, returns or other information in a specified form or 

manner.38 

Triggered by the OFT, trading standards officers, a super-complaint or other interested 

stakeholders, market studies aimed to understand how markets operated, whether the needs of 

consumers were being met and whether regulation and legislation were operating beneficially. In 

this regard, market studies are not limited to a relevant market in the competition sense but often 

deal with a wide range of issues in various goods and services markets.39 

As aforementioned, in order for a market study to give rise to a market investigation reference, the 

OFT needed “reasonable grounds for suspecting” that one or more “features” of a market 

prevented, restricted or distorted competition.  The Competition Appeal Tribunal has held that this 

ought to be interpreted as a fairly low threshold, given that the full investigation was conducted by 

the UK Commission and not the OFT.40 Further, the OFT was not required to specify whether 

particular features of a market were a matter of structure or conduct. 

  

We turn now to market investigation references themselves. Upon a referral to it by the OFT or by 

a sector regulator, the UK Commission was required to determine whether any feature, or 

combination of features, prevented, restricted or distorted competition in the referred markets.  If 

the UK Commission established an adverse effect on competition, it was required to determine 

whether: it ought to take action to remedy, mitigate or prevent such adverse effect or any specific 

detrimental outcomes that it identified (such as higher prices, lower quality, less choice or less 

innovation); it ought to recommend another party (such as a regulator or the legislature) to take 

remedial action; and, if remedial action should be taken, what that action should be. If the 

UK Commission concluded that it ought to take action itself, it was required to design suitable 

remedies, taking into account the need to achieve as comprehensive and practicable a solution as 

was reasonable.41  

                                                      

38CMA “Market Studies and Market Investigations: Supplemented Guidance on the CMA’s Approach”, dated January 
2014, page 12. 
39 Whish R and Bailey D Competition Law 7th ed (Oxford University Press) 2012,  page 458-9. 
40 Association of Convenience Stores v OFT [2005] CAT 36, case no: 1054/6/1/05, paragraph 7. 
41 Whish R and Bailey D Competition Law 7th ed (Oxford University Press) 2012,  page 471. 
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Section 176 of the UK Enterprise Act set out the UK Commission’s investigative powers in relation 

to market investigations referred to it. Section 176 referred, in turn, to the powers in sections 109 to 

116, namely, the UK Commission’s investigative powers in the course of merger proceedings. In 

other words, the UK Commission was endowed with the very same powers in market 

investigations and merger investigations. The powers bestowed upon the UK Commission included 

the ability to require: i) the attendance of a person to give evidence in relation to the investigation; 

ii) the production of specified documents, which documents were in that person’s control; and iii) 

from relevant third parties, the supply of certain information, such as estimates, forecasts, returns 

or other specified information.42 

Notably, the UK Enterprise Act did not provide for powers of search and seizure in market studies 

or market investigations. In this regard, whilst sections 26 to 29 of the UK Competition Act of 1998 

(the “UK Competition Act ”) provided various powers to the Director-General of Fair Trading and 

authorised investigating officers, including the power to enter premises with or without a warrant, 

these powers were limited to investigations of prohibited practices under Chapters I and II of the 

UK Competition Act. 

In terms of sanctions for non-compliance with the market inquiry investigative powers set out, the 

OFT and the UK Commission could issue a fine, not exceeding the statutory maximum43; or could 

cause a person to be liable, on conviction on indictment, to imprisonment for a maximum of two 

years; or to a fine or both. Such non-compliance includes intentionally and without reasonable 

excuse, not complying with the requirements of the OFT and the UK Commission; altering, 

suppressing or destroying any required document; obstructing or delaying the OFT or the UK 

Commission in their exercise of their powers; or consciously or recklessly supplying materially false 

and misleading information to, inter alia, the UK Commission or the OFT.44 

Interestingly, the CMA has advised that it will  adopt a flexible approach in this regard– the form of 

engagement with parties may differ depending on individual circumstances. Factors such as, for 

example, the extent of  informal co-operation achieved or the nature of the information requested 

may affect the CMA’s decision whether to proceed initially on an informal  basis or using formal 

processes.45 

 

                                                      

42 Whish R and Bailey D Competition Law 7th ed (Oxford University Press) 2012,  page 478. 
43 Administrative maximum penalties are set by order and may be imposed either on the basis of a fixed amount or 
reference to a daily rate. As of 1 April 2014, the maximum penalty is approximately £30 000 for a fixed amount and 
£15 000 for a daily rate. 
44 CMA “Market Studies and Market Investigations: Supplemented Guidance on the CMA’s Approach”, dated January 
2014, page 13. 
45 CMA “Market Studies and Market Investigations: Supplemented Guidance on the CMA’s Approach”, dated January 
2014, page 14. 
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What follows in this section is a consideration of the aforementioned powers in two specific case 

studies: the UK market investigation into the supply of groceries; and the UK market investigation 

into privately funded healthcare.  

 

Market investigation into the supply of groceries in the UK46 

 

On 9 May 2006, the OFT referred the supply of groceries by retailers in the UK for investigation by 

the UK Commission in terms of section 131 of the UK Enterprise Act47. Pursuant to such referral, 

the UK Commission conducted a market investigation (the “UK grocery investigation ”) which 

culminated in a report, recommending various wide-ranging remedies. Below we highlight, in 

particular, the information gathering powers with which the UK grocery investigation was endowed, 

its key findings, and its proposed remedies.  

 

The UK Commission received more than 100 submissions from grocery retailers, and more than 

600 submissions from suppliers, consumers, local authorities and others. In addition, it held 

80 hearings with grocery retailers and others in England, Scotland, Wales and Northern Ireland; 

conducted numerous site visits, and held round-table discussions with food and drink 

manufacturers, primary producers and academics. In addition, the UK Commission used 

questionnaires and surveys to collect data. This information was used to construct a dataset of 

more than 14,000 UK grocery stores covering more than 30 variables, such as ownership, location, 

revenue, costs, sales area, product range, prices and store amenities. 

 

Importantly, the UK Commission used, where necessary, its information gathering powers to 

compel the provision of the information required. For example, in order to obtain evidence in 

respect of supply chain practices, the UK Commission made use of its powers under section 109 of 

the UK Enterprise Act (namely, the power to compel the attendance of witnesses and the 

production of documents) to compel the provision of relevant information to it from individual 

suppliers and suppliers’ associations.48 In this regard, the “Supply of Groceries in the UK Market 

Investigation Final Report” (the “Final Report ”) notes that –  

                                                      

46 UK Commission  “The Supply of Groceries in the UK Market Investigation” http://webarchive.nationalarchives.gov.uk/2
0121021121529/http://www.competition-commission.org.uk/our-work/directory-of-all-inquiries/groceries-market-
investigation-and-remittal, 12 August 2014. 
47 The supply of groceries in the UK had previously been the subject of a market investigation by the UK Commission on 
two occasions. The first market investigation, completed in October 2000, led to the creation of a Code of Practice which 
was aimed at regulating the relationship between the largest supermarkets and their suppliers. The second market 
inquiry came about as a result of a number of complaints, lodged with the OFT, that the Code of Practice was not 
succeeding in preventing supermarkets from exploiting their suppliers and putting smaller shops out of business. 
Following the OFT’s referral in May 2006, the UK Commission completed its market investigation in April 2008, 
concluding that the UK grocery retailers were, in most instances, ‘delivering a good deal for consumers’. The UK 
Commission however noted that more action was “needed to improve competition in local markets and to address 
relationships between retailers and their suppliers”, which action included a strengthened and revised Code of Practice to 
be administered by an independent ombudsman. See Seely A “Supermarkets: Competition Inquiries Into The Groceries 
Market”, 2 August 2012. 
48Final Report, page 168. 
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“[o]ne of the difficulties that we faced when examining competition issues in the groceries 

supply chain was the reluctance of suppliers to provide us with details of specific instances 

of conduct by grocery retailers that illustrated the general concerns that were being raised. 

Following the publication of Emerging Thinking in January 2007, in which we drew attention 

to the apparent reluctance of suppliers to give evidence to us, we took steps to reassure 

suppliers that we would be able to receive their evidence regarding grocery retailers’ 

conduct without damaging their commercial relationships with those retailers. We also 

made use of our statutory powers to compel the provision of information by a number of 

industry associations, individual suppliers and grocery retailers. As a result, we are satisfied 

that we have sufficient evidence on which to make findings in relation to these issues.”49 

 

In other words, the Final Report strongly suggests that, because of the reluctance of parties to 

come forward voluntarily, the UK Commission would have struggled to obtain sufficient evidence 

were it not for its powers to compel the attendance of witnesses and the production of documents. 

In this regard, it is particularly interesting that the parties that were unwilling to come forward with 

evidence were not only retailers, who were potentially the target of anti-competitive findings. In 

addition, it was suppliers, who were concerned about the potential ramifications for their 

commercial relationship with retailers of providing evidence of anti-competitive conduct on the part 

of such retailers. 

 

Broadly, the UK grocery investigation revealed that, in many respects, retailers of groceries in the 

UK were delivering good outcomes for consumers. Notwithstanding this, the UK Commission was 

concerned by the strong market position of several grocery retailers and the high barriers to entry 

in various local markets. The effect of these features was that consumers received a poorer retail 

offer in terms of prices, quality and service than would be the case in their absence. The UK 

grocery investigation revealed that these outcomes materialised at the same time as grocery 

retailers earned additional profits due to weak competition. In addition, the UK Commission found 

that the use of various supply chain practices by grocery retailers effectively transferred excessive 

risk and unexpected costs to their suppliers, which, if left unchecked, would adversely affect 

investment and innovation.50  

 

Pursuant to its investigation, the UK Commission recommended wide-ranging remedies to address 

the concerns it identified. First, it recommended that government and its relevant institutions 

incorporate a competition test as part of the planning process for proposed new stores or 

                                                      

49Final Report, page 168, footnote 1. 
50Final Report, page 6. 
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extensions to existing stores.51 It was hoped that this would favour new entrants and grocery 

retailers in addition to those that had a significant local market share. Second, it recommended that 

grocery retailers renounce control over land sites in highly concentrated markets, as such control 

inhibited entry by competing retailers. Third, it proposed measures aimed at limiting the ability of 

grocery retailers to prevent land being used by their competitors in the future. Fourth, the UK 

Commission recommended additional measures to strengthen the Supermarkets Code of Practice 

and broadening its application so that more retailers would be required to abide by its terms. Fifth, 

the UK Commission recommended the establishment of the office of ombudsman to oversee the 

implementation and application of the revised Code of Practice.52  

UK Healthcare Inquiry 

In March 2011, the OFT commenced a market study of private healthcare.53 Private healthcare 

refers to privately funded healthcare services, which are provided to patients via private facilities 

and clinics including private patient units (“PPU”) through the services of consultants, medical and 

clinical professionals who work within such facilities.54  

The OFT found that there were high barriers to entry and expansion for private hospitals, and weak 

competitive constraints on private hospitals in many local markets.55 Taking the above into 

consideration, the OFT made a market investigation reference to the UK Commission on 4 April 

2012 in terms of sections 131 and 133 of the UK Enterprise Act.56 

The UK Commission initiated its market investigation process (the “UK Private Healthcare 

Enquiry ”) by publishing an issues statement on 22 June 2012. This issues statement was based 

on the OFT’s market study report, as well as the initial information and evidence that the 

UK Commission had received in response to its initial requests for information and submissions.57 

It identified seven theories of harm, including that private hospital operators may have market 

power with respect to patients in particular geographic areas; consultants or consultant groups may 

                                                      

51 It is noteworthy that Tesco plc (“Tesco ”) appealed the lawfulness of the UK Commission’s decision to recommend the 
adoption of the competition test, which appeal the CAT upheld on two grounds. The CAT found that the UK Commission 
had not properly assessed the economic costs of the recommended competition test, specifically the risk that the 
application of the competition test might have adverse effects on consumers in terms of leaving consumer demand 
unmet and for how long. Second, the CAT found that the UK Commission had failed to sufficiently to address 
proportionality and effectiveness. The Tribunal referred the matter back to the UK Commission, which subsequently 
revised its recommendations, taking into account the findings of the CAT.  
52 Final Report, page 6. 
53 Sidley Austin LLP, “UK OFT Investigation Into Health Markets”, 23 March 2011 http://www.sidley.com/UK-OFT-
Investigation-into-Health-Markets-03-23-2011/  
54 CMA, “Private Healthcare Market Investigation: Statement of Issues 22 June 2012” pages 5 – 12. 
https://assets.digital.cabinet-office.gov.uk/media/5329dc0640f0b60a730000b9/120622_issues_statement.pdf.  
55 OFT, “Private Healthcare Market Study – Report on the Market Study and Proposed Decision to Make a Market 
Investigation Reference”, December 2011, page 99. 
56 CMA, “Private Healthcare Market Investigation: Final Report”, 2 April 2014, page 1. 
57 CMA, “Private Healthcare Market Investigation: Statement of Issues 22 June 2012” page 1 
https://assets.digital.cabinet-office.gov.uk/media/5329dc0640f0b60a730000b9/120622_issues_statement.pdf. 
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have market power over their patients; private hospital operators may have market power with 

respect to insurers in national negotiations and that there may be information asymmetries and 

limited information available to patients as well as general practitioners and possibly insurers; and 

there may be vertical linkages that lead to foreclosure58. 

The UK Commission engaged in 11 site visits (7 to private hospitals and 4 to the premises of 

PMIs), and on 28 February 2013 it published an annotated issues statement which set out its 

preliminary approach to the evidence received and analysis undertaken at that stage. The 

annotated issues statement highlighted those issues that the UK Commission considered would be 

the focus of the investigation going forward. In addition, 17 hearings were held between 

February 2013 and April 2013 with interested parties. Extensive submissions were received from a 

large number of interested parties, including hospital operators, consultants, GP operators, trade 

and professional organizations, agencies and regulators and patients, and further working papers 

were published.59 

The UK Commission notified its provisional findings on 28 August 2013, as well as a notice of 

possible remedies, and published a full report on 2 September 2013. It invited further submissions 

on these reports, and held additional hearings with 11 parties.60 Following the publication of the 

summary of its provisional decision on remedies on 16 January 2014, the UK Commission held 

another 4 further hearings with various parties61.  

Its ultimate remedies package comprised of various elements, including divestiture; a restriction or 

ban on certain benefits and incentive schemes; and a combination of measures to improve the public 

availability of information regarding consultants’ fees and performance62. The full report was published on 

21 January 2014.63.  

The UK Private Healthcare Inquiry placed various obligations on the parties involved.64 Parties to 

the inquiry were subject to, inter alia, the answering of questionnaires, site visits by the UK 

Commission, hearings conducted by the UK Commission and the submission of various 

responses, including to its provisional findings and proposed remedies65. Although it is unclear 

whether the powers afforded to the UK Commission in terms of section 176 of the UK Enterprise 

Act to compel the attendance of witnesses or the provision of documents were, in fact, used in the 

UK Private Healthcare Inquiry, it seems likely that the mere existence of such provisions, and the 

                                                      

58 CMA, “Private Healthcare Market Investigation: Statement of Issues 22 June 2012” pages 5 - 12 
https://assets.digital.cabinet-office.gov.uk/media/5329dc0640f0b60a730000b9/120622_issues_statement.pdf.  
59 CMA, “Private Healthcare Market Investigation: Final Report”, 2 April 2014 page 1-4. 
60 CMA, “Private Healthcare Market Investigation: Final Report”, 2 April 2014 page 3. 
61 CMA, “Private Healthcare Market Investigation: Final Report”, 2 April 2014 page 1-4. 
62 Competition Commission “Private Healthcare Market Investigation, Provisional Decision on Remedies, Notified 16 
January 2014”, pages 1 – 8.  
63 CMA, “Private Healthcare Market Investigation: Final Report”, 2 April 2014 page 1-4. 
64 Katz J et al “UK’s Private Healthcare Inquiry Offers Insights” 14 April 2014. 
65 Ibid. 
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potential use thereof by the UK Commission where necessary, would have had the effect of 

causing parties to participate. 

In light of the various stages of public comment and participation described above, it is submitted 

that the UK Healthcare Inquiry was a generally participatory and transparent process. In this 

regard, the UK Commission, throughout its investigation, published numerous documents on its 

website, which included non-confidential versions of the parties’ written submissions; non-

confidential versions of summaries of the hearings held with various parties; parties’ responses to 

the issues statements; annotated issues statements; working papers; provisional findings and 

provisional decision on remedies. 

On 1 April 2014, the residual functions of the UK Commission pertaining to the UK Private 

Healthcare Enquiry were transferred to the CMA in terms of the transitional arrangements in 

Schedule 5 of the Reform Act.66 On 15 July 2014, in accordance with section 165 of the 

UK Enterprise Act, the CMA published a Notice of its intention to make its Private Healthcare 

Market Investigation Order67 (the “Order ”), which aims to remedy, mitigate or prevent the adverse 

effects on competition which were identified during the UK Private Healthcare Inquiry. In essence, 

the Order contains the remedies proposed by the UK Commission, and it is due to come into force 

in April 201568. 

Section V: Market inquiries under the Amendment Act  provisions: Lessons learned 

The Amendment Act provisions formalise market inquiries in South Africa. Instead of using its 

general powers in section 21 of the Competition Act, as it did in the Banking Enquiry, the 

Commission is now provided with formal investigative powers with which to conduct market 

inquiries. In this regard, section 43B(1) allows the Commission to conduct a market inquiry, on its 

own or the Minister’s initiative, “if it has reason to believe that any feature or combination of 

features of a market for any goods or services prevents, distorts or restricts competition within that 

market” or to achieve the purposes of the Competition Act. Section 43B(2) places an obligation on 

the Commission to publish, in the Government Gazette, a notice announcing the market inquiry at 

least 20 days before its commencement, including its terms of reference, and a public invitation for 

the provision of information. The terms of reference must, at minimum, explain the scope of the 

market inquiry and its expected duration. 

As regards powers of information gathering, section 43B(3) provides that the provisions of the 

Competition Act regarding the protection of confidential information; the power to summons 

                                                      

66 CMA, “Private Healthcare Market Investigation: Final Report”, 2 April 2014, page 1. 
67 The Order, page 1 https://assets.digital.cabinet-
office.gov.uk/media/53c5352fe5274a106b000005/Notice_of_intention_to_make_Order.pdf   
68 The Order however suspends the divestiture of either the London Bridge Hospital together with the Princess Grace 
Hospital, or else the Wellington Hospital together with the Wellington Hospital Platinum Medical Centre.  
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individuals to appear or provide documents; the power to obtain oral testimony under oath or 

affirmation; and the penalties associated with perjury or non-compliance, will all apply equally to 

market inquiries. It explicitly excludes from market inquiries the application of powers of search and 

seizure contained in sections 46 to 49 of the Competition Act. 

As far as remedies and outcomes are concerned, section 43C requires the Commission to publish 

a report upon completion of the market inquiry, which the Minister must table in the National 

Assembly, which, non-exhaustively, may include “recommendations for new or amended policy, 

legislation or regulations; and recommendations to other regulatory authorities in respect of 

competition matters.” In addition, on the basis of the information obtained in the course of a market 

inquiry, the Commission may initiate a complaint against any firm and enter into a consent 

agreement with such firm, or make a complaint referral to the Tribunal with or without further 

investigation.  

There is much that is worthy of praise in the Amendment Act provisions, which appear to have 

been modelled, in many respects, on the market investigation provisions in the UK Enterprise Act. 

The experience of market investigations in the United Kingdom, particularly in the UK grocery 

investigation, illustrates that in the absence of formal powers to compel the attendance of 

witnesses, and the provision of documents, information is not always easily obtainable. And 

uncovering evidence is, of course, essential to a successful market inquiry. As the UK grocery 

investigation illustrated, some parties will be unwilling to come forward because they may be 

implicated by anti-competitive findings; but for others, the unwillingness arises from the potential 

harm to their commercial relationships of exposing the anti-competitive conduct of other market 

participants. Parties’ concerns in this regard are only partly remedied by having formal information 

gathering powers. Equally important is the protection of confidential information, which is ensured 

in the Amendment Act provisions. 

The Amendment Act provisions have not been welcomed by all, however. It has been suggested 

that the grounds upon which market inquiries can be instituted are so broad, and the Commission’s 

investigative powers so invasive, that the Amendment Act provisions might even be 

unconstitutional.69 We disagree. It is correct that the investigative powers of competition authorities 

must be circumscribed, and that certainty must be given to market participants. Providing 

competition authorities with excessive powers to conduct market inquiries could lead to “fishing 

expeditions”, infringing upon the rights of those involved. However, in our view, by excluding 

powers of search and seizure; requiring the Commission to have reason to believe that a feature of 

the market restricts competition, or to act in terms of the Competition Act’s purposes; requiring 

terms of reference to be published; inviting public comment; protecting confidentiality; and allowing 

                                                      

69 Coetser P and Raath P “Competition Amendment Act Paves the Way to Private Healthcare and Other Market 
Inquiries” http://www.werksmans.com/virt_e_bulletins/competition-amendment-act-paves-the-way-to-private-healthcare-
and-other-market-inquiries/ (Accessed on 18 August 2014). 
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witnesses and documents to be summonsed, the Amendment Act provisions carefully balance the 

rights of members of the public and market participants with the legitimate purposes of the 

Competition Act. As noted earlier, and as evidenced by the UK experience, the objectives of many 

market inquiries would be entirely negated if formal powers were absent. In this regard, as we have 

suggested in Section III above, the Banking Enquiry was likely an exceptional case. 

The remedial powers in the Amendment Act provisions, as argued in Section II above, appear to 

largely be directed towards the advocacy goals of the Commission to influence policy, regulation 

and legislation. As the Banking Enquiry illustrated however, whether effect is ultimately given to 

these objectives depends, to a large extent, on other sector regulators. For this reason, Hawthorne 

et al make the proposal, which we echo, that more needs to be done to ensure greater co-

operation with policymakers and regulators within specific sectors, such as compelling their 

participation in market inquiry proceedings and requiring their public response to 

recommendations. That said, it is simultaneously important to protect the independence of market 

inquiries – from government and from other regulators. In fact, it is important that the Commission 

does not conduct market inquiries itself, but appoints a panel of experts to do so, so that such 

panel of experts maintain a level of independence from the Commission itself. This gives 

legitimacy to the process, and assures the public that the market inquiry’s conclusions are not a 

foregone conclusion.  

Ultimately, however, the Amendment Act provisions cannot be tested in the abstract; their real test 

lies in the manner in which market inquiries are actually conducted. In this regard, the private 

healthcare inquiry currently underway provides a basis for optimism. Thus far, the process has 

been clear, participatory and open. The Healthcare Terms of Reference, published on 

29 November 2013, set out the structure of the healthcare industry, the rationale for the market 

inquiry, including its purposes and objectives. In addition, they described the scope of SA 

Healthcare Inquiry, and the process that would be followed going forward. In the Healthcare Terms 

of Reference, the Commission also undertook to take steps to ensure that all interested parties 

would be kept abreast of the Commission’s thinking as the Healthcare Inquiry develops, and to 

ensure transparency by releasing regular statements and reports. 

The Panel of experts, chaired by former Chief Justice Sandile Ngcobo, and made up of members 

with economic and public health backgrounds was appointed on 30 January 2014. Ngcobo recently 

affirmed the independence of the panel, even from the Commission, saying that –  

“Our approach to the inquiry is to proceed wholly independently of what may have 

prompted the Competition Commission to initiate the inquiry and to cast a fresh pair of eyes 

on the issues raised in the terms of reference. It is therefore possible that after considering 
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all the evidence the panel may conclude that there are no features that prevent, distort or 

restrict competition in the private healthcare markets.”70 

At each stage of proceedings, the Panel has invited comments from the public: on 30 May 2014, it 

released its Statement of Issues and Administrative Guidelines for public comment; it spent July 

2014 making revisions in light of such comments; and on 1 August 2014 it published the final 

Statement of Issues and Administrative Guidelines. On the same day, the Panel also called for 

submissions on the subject matter of the SA Healthcare Inquiry. The Panel also appears to have 

learnt from the experience of complex and arcane submissions in the Banking Enquiry, and has 

included in its Final Administrative Guidelines various requirements as regards, inter alia, the 

format and length of submissions to it.71 

Accordingly, as far as public participation, transparency, and independence are concerned, the SA 

Healthcare Inquiry is off to a very good start. Whilst it is still too early to predict how it will deal with 

substantive competition issues, equipped as it is with powers to compel information as required, it 

is procedurally well-positioned to conduct a thorough and far-reaching inquiry into the private 

healthcare sector in South Africa.  

Section VI: Conclusion 

In conclusion, the formalisation of market inquiries through the promulgation of the Amendment Act 

provisions is, in our view, a welcome addition to the legal framework governing competition in 

South Africa. Market inquiries, which allow for a broader consideration of competition issues than 

enforcement or merger control, provide the possibility for ex ante measures to remedy structural 

problems that either have led, or have the potential in the future to lead, to a wide variety of anti-

competitive consequences.  

The Banking Enquiry, which was initiated and conducted under the general powers of the 

Commission, and which possessed no formal powers to compel the provision of information, led to 

a limited number of pro-consumer and pro-competitive consequences in the banking industry. 

Where its recommendations have not been implemented, this has in part been as a consequence 

of other regulators. What we learn from this is that the participation of sector regulators in market 

inquiries, both during the inquiry process and at the remedial stage, is imperative. Without their 

involvement and buy-in, the likelihood of impractical recommendations being proposed, and of 

potentially workable recommendations never being properly implemented, is significantly 

increased.  

                                                      

70 Ngcobo S “Private Healthcare Market Inquiry: Remarks by the Chairperson of the Market Inquiry Retired Chief Justice 
Sandile Ngcobo to Private Healthcare Market Stakeholders” 16 April 2014 Johannesburg. 
71 In this regard, see the “Guidelines for the Participation in the Market Inquiry into the Private Healthcare Sector” 
published on 1 August 2014, available at: http://www.compcom.co.za/assets/Healthcare-Inquiry/3-Final-Guidelines-for-
Participation31072014.pdf (accessed: 21 August 2014). 
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In addition, there are two primary lessons we draw from the experience of the United Kingdom. 

The first is the importance of formal powers in order to obtain information from market participants. 

In this regard, the ability of the UK grocery investigation to obtain evidence from small-scale 

suppliers was dependent upon the UK Commission’s powers to compel such information. The 

second lesson from the UK market inquiry experience, which is illustrated by both the UK 

Healthcare Inquiry and the UK grocery investigation, is the importance of widespread public 

participation and an open and transparent process to the success of market inquiries.  

In this regard, the SA Healthcare Inquiry, which is currently being conducted under the Amendment 

Act provisions, has shown early promising signs.  The Panel has asserted its independence from 

the outset, and has followed a transparent and participatory process. We look forward to even 

more transparency and participation as we enter the substantive phases of the inquiry, and, where 

necessary, to the restrained use of the Commission’s formal powers to obtain necessary 

information. 
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