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T

he Competition Commission
submitted its final report to
Cabinet in mid October
2002 on its investigation into
food price increases. The investigation
concluded that the Commission had no
concerns regarding competition and its
effect on food price increases.
However, low income households’
disposable incomes are being affected
by the food price increases, and there
may be reason for government to
intervene by offering some relief.
Government tariff reductions have
been
recommended,
and
are
supported by the Commission.
The Commission’s investigation arose
at the request of Trade and Industry
Minister, Alec Erwin, who called upon
the Commission in March 2002 to "look
into pricing policies in the South
African economy". Of particular
concern to the Minister at the time was
the latest round of food price
increases, which had been decried as
including
‘opportunistic’
price
increases in many products.

Food Price Inflation
The investigation attributed food price
increases to a combination of factors
such as the decline in the exchange
rate, the monetary and fiscal policy
stance, the effects of administered
price rises, the shortage of maize in
the region, and the role of expectations
and perceptions.
The investigation showed food price
inflation to be higher than the overall,
aggregated indices of inflation. This
inflation is applicable to domestic or
CONTINUED ON PAGE 2
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imported products, manufactured products
or products ready for consumption.
Inflation may be attributed to the following:
• Food prices might be the first to rise in
response to general inflationary forces in
the economy. Historically, the food price
series are more volatile than the
aggregate price series. Statistically this is
true for many elements of the consumer
or producer price indices, which are
simply averages of all their constituent
parts
• Perishable food items: In the event of
shortages, consumption from stocks is
no more than a very short-term option. In
contrast, the demand for durable and
semi-durable goods (e.g. automobiles,
furniture, clothing) is often more elastic
(responsive) to price rises, for
consumption can take place out of stocks
(if they exist), and because consumers
can often postpone their purchases
• Many food products are essentials or
necessities. The demand for these is
relatively inelastic (unresponsive) to
changes in price or income. Therefore, in
the event of excess demand, caused by
supply shortages or increases in
demand, prices are apt to increase
sharply
• Failed crops, or the increase in prices of
imported products (e.g. rice) or inputs
(e.g. fertiliser, fuel) can cause supply
shortages
• Increased
demand,
though
not
widespread in the present conditions of
low GDP growth, impacts on maize and
wheat for example (owing to electionrelated demand from Zimbabwe and
regional countries)
• The nature of farming is a consideration.
In years when prices are low, debt might
be incurred to cover losses on crop
sales. Whereas in good years, farmers
must be allowed to take advantage of
higher prices and pay for losses in

previous seasons. Note that bumper
crops do not necessarily correspond with
high farm incomes, because plentiful
supply often depresses product prices
severely, due to the inelasticity of
demand for basic foods, as mentioned
above, and
• Much inflation in South Africa is caused
by
so-called
administered
price
adjustments, relating to prices charged
by parastatals such as Telkom, Eskom
and Spoornet. These price adjustments
have not fully fed into the inflation rates
as yet, but are expected to do so soon.
Therefore the Commission submitted that,
of all price categories, food prices might
well rise first. This is not to be taken as an
indication that food price inflation is out of
line, rather, other price categories might
soon catch up (e.g. administered prices,
transport costs). There might well be other
reasons why food price increases are
more severe than price increases of other
categories of product, and there might well
be reasons why food price inflation will fall
again shortly.

Retail Sector and Import
Parity Pricing Policies
The investigation also identified that the
exchange rate depreciation created
greater scope for the application of import
parity pricing policies. That is, either when
collusion takes place between firms
operating in concentrated industries, or
when a dominant firm acts unilaterally to
increase prices to the import parity level,
both potentially a breach of the
Competition Act.
However, the findings of the Treasury
study into agricultural prices found nothing
untoward and pointed to the retail sector
as the only remaining possible source of
pricing irregularity. The Commission
coordinated its enquiry with the extensive
research conducted by Professors Vink
and Kirsten, on behalf of the National

Treasury during 2002. This was to avoid
unnecessary duplication of efforts and
expenditure. Bearing in mind the Treasury
study’s perspective, the rest of the
Commission’s enquiry looked closely into
the pricing and performance behaviour of
the retailers.
The investigation into retailers found four
distinctions: Firstly, six of the 17 chosen
products experienced price hikes due to
reasons unrelated to production price
increases. The 11 remaining products
performed within expected parameters.
Secondly, in evaluating the structure of the
South African retail food sector, a unique
dichotomy of concentration and price
competitiveness prevailed. International
research on the topic indicated that such
an industry would be inclined towards
relatively low prices. High prices would
only be relevant if products are
supplemented with services or additional
value, for which customers would be
prepared to pay. Within this context,
opportunistic behaviour by retailers would
seem fairly improbable. Thirdly, when
investigating the performance of the retail
food sector relative to its upstream
players, it was evident that price increases
at farm-gate level had been partially
passed on by consecutive players in the
upstream supply chain. Consequently,
prices increased and profits declined on
average for all firms in food processing,
discount and warehouse, and food and
drug retail sectors. Because of the
underperformance in the midst of price
increases, the behaviour of the firms in the
food market seemed to be above
suspicion.
Based on the findings related to the
structure of the retail food sector, the
report concluded that from a microeconomic
viewpoint,
opportunistic
behaviour was unlikely.
Note: The Full Report may be obtained on the
Commission’s website at www.compcom.co.za,
under the Policy and Research Section.
Geoff Parr
Chief Economist

“Therefore the Commission submitted that, of all price categories, food prices
might well rise first. This is not to be taken as an indication that food price
inflation is out of line, rather, other price categories might soon catch up.”
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Carrier Pre-Selection in the
Telecom Industry:
International Insights

I

ntroducing competition in the South
African telecommunications industry
has gained sound support amongst
stakeholders in the industry.
However, for competition to prevail the
road to interconnectivity must be
facilitating. One method of implementation1
is carrier pre-selection (CPS). CPS allows
customers who are directly connected to
the network of one provider to
automatically access another company’s
services by picking up the phone2. CPS,
combined with number portability3, is
widely viewed as the most helpful
approach in the competitive restructuring
of the telecom industry.

Party That Incurs Cost

Basis For The Cost

Original access service
deliverers

• Modifying exchanges to facilitate basket(s) for pre-selectable services where
pre-selection capability does not exist in the network
• Conditioning controlled networks and facilities to implement pre-selection,
including programming exchanges to recognise carrier routing prefixes
• Increasing the number of exchange ports to handle extra traffic that may flow
between the original access service deliverer’s network and the ports of the
referred carrier’s network
• Introducing or amending information systems to record a customer’s preselected choice and allowing data to be exchanged between operators for
billing and customer service purposes, and
• Maintaining customers’ records, administering the migration process and staff
training and generally developing procedures for complying with pre-selection
requirements
• Software changes in exchanges to route pre-selectable calls
• Development of information services to record and amend a customer’s preselected choice, and
• Negotiating the terms and conditions of pre-selection with original access
service deliverers
• In limited cases, there may be direct costs to end-users. For example, some
customers’ equipment may need to be reprogrammed
• Costs associated with administering the system

Pre-selected carriers

Customers

An official cost-benefit analysis on the
implementation of CPS has not yet been
done in South Africa (SA). It is therefore
difficult
to
assess
the
method
quantitatively4. (According to the CPS
regulations5, all carriers must provide a
complete outline of the cost proposals six
months prior to the effective date of the
regulations being implemented). Valuable
insights are drawn from international
resources that are used for a qualitative
assessment of costs and competition
aspects related to pre-selection.

Australian Cost Analysis
Australian-sourced information, although
dated, suggests that the costs of
implementing CPS are relatively minor6.
One needs to assess the quality of
Australian infrastructure prior to the launch
of CPS, and determine how it differs from
infrastructure used in SA. According to the
Australian Communications Authority, the
following costs are normally incurred:

Regulatory authority

Sources: ACA 1998

Telkom strongly emphasises that each
operator should be responsible for the
recovery of its own costs. Additional
methods of cost recovery should be
investigated, other than recovering costs
by means of a once-off charge for new
subscribers, and upon each subscriber
changing its pre-selected carrier (as
proposed in regulation 6.2).

Competitive Analysis
The Evidence Points In Both Directions
Interconnectivity, and increasingly, preselection, are normally seen as being
crucial for the operation of a competitive
telecommunications environment. First,
because no default line exists, customers
are able to use a competitor’s service in
exactly the same way as they would use
the incumbent’s service. Secondly, there is
increasing competitive pressure on
providers due to the ease of migration.

Because providers are unable to identify
which customers are most likely to
migrate, they need to compete for all
customers’ business in order to retain their
market share. Pre-selection can therefore
benefit all users, not just those who switch
telecommunications providers. Thirdly,
benefits are; cheaper calls, higher services
quality, more call features, and call
convenience, as fewer digits have to be
dialed.
Evidence from the United Kingdom (UK)
suggests that increased competition is
unlikely. The UK pursued CPS, and after
a seven-year duopoly period the
incumbent had 97% of the residential
local access market, 87% of the business
local access market, and 76% of the
Internet market7. Clearly policy had no
significant long-run impact on the market
structure and reduction in regulatory
activity (hence regulatory cost).
CONTINUED ON PAGE 4
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Assessing The Impact Of CPS
When evaluating the impact of CPS, it is
difficult to estimate the magnitude of
benefits
that
arise
purely
on
implementation. The reason is that it is
difficult to separate the influences of preselection from other regulatory measures
aimed at increasing competition. Still,
there are a number of possible measures
that may shed some light on the degree to
which the introduction of pre-selection
has been successful in increasing
competition.
Measures include:
1) The rate of pre-selection churn8, and
2) The price of comparisons
1) The rate of pre-selection churn
Pre-selection between Cable & Wireless
Optus and Telstra existed from 1993 to
1997. This was followed by progressive
introduction of other pre-selectable
service providers from 1997 onwards.
The number of customers churning
between providers increased from
approximately 130 000 per month
towards the end of the duopoly period, to
a peak of approximately 300 000 per
month by June 2000. It seems as if
choices, and therefore competition,
increased significantly.
2) Price comparisons
Based on the data obtained from five
carriers9, the Australian Competition and
Consumer
Commission
(ACCC)
determined that between 1996-97 and
1999-2000, the price of national long
distance calls decreased by 23,5%. The
price of international calls also fell
significantly over the same period,
dropping by 53%. Given the relatively low
costs of providing pre-selection, the
ACCC considered the net economic
benefits of CPS as positive.
Barriers To Entry
Normally, four barriers to entry hinder
competition in the market for longdistance and international lines:
• Sunk costs
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• Customer switching costs
• Interconnection pricing, and
• Facilities leasing
Under normal circumstances the
likelihood of entry is quite high from both
the network and service point of view10.
Regulation could, however, restrict the
market to a specific number of players,
causing free entry to be hampered. This
would indeed be the case in the South
African market and would have a
considerable impact on associated
network coverage.

General Suggestions
Suggestions To Enhance Entry
In
the
framework
of
the
telecommunications industry, ways of
enhancing competition and of reducing
costs need to be found. To optimise the
implementation of CPS, and to maximise
the goal of competition, CPS must be
implemented in a balanced manner. If not,
a network monopoly will remain, and
overpricing will occur since Telkom will
remain the dominant firm.
Furthermore,
the
approach
for
interconnected pricing in SA is one of
pricing at the long-run incremental cost
(LRIC) as set out in the regulations. It is
very difficult to arrive at any firm decision
about what can be included in the cost
figure and what not. This provides scope
for abuse. In order to properly address
the competition issue, the cost structure
must be clear.
Lastly, if the promotion of competition is
the real issue, long-term entry must be
ensured by timely incorporation of the
following:
• The reduction of sunk costs – allow
entrants in local access or long-distance
markets to make use of the incumbent’s
poles and ducts to roll out infrastructure
• Favourable access to Universal Service
Fund (USF) subsidies – the auctioning
of subsidies to provide local access
would favour new entrant bidders, and
• The reduction of universal service
obligations – allow entrants to make a
lower payment to the USF or, in the
duopoly model, to have lower
contractual demands

Suggestions To Reduce Costs
• Preceding CPS with a relatively simple
and less costly implementation of carrier
selection (where a code is dialed on a
call-by-call basis to pre-select the
desired operator). The burden of cost on
users will be less onerous as a result.
This will reduce competition in favour of
the incumbent due to effort associated
with the use of the new entrant’s
services, and
• If competition is not expected to be
significant, it may be prudent to delay
the implementation of full number
portability in local access, as there are
cost implications for the incumbent and
the entrant
In the absence of a South African
quantitative
cost-benefit
analysis,
international evidence provides some
guideline. A cost-benefit benchmark is
essential for a viability assessment, and
in determining the scope and facilities
needed in implementing CPS. As was
promulgated by regulations, inefficiencies
should not be tolerated. Possible
competitive gains seem credible, as there
is an increase in choices coupled with
lower prices.
Odie Strydom
Policy and Research

1 Two other options are commonly used, i.e.
carrier selection codes for new entrants, or
carrier selection codes for all operators. While
the first has a bias towards the services of the
incumbent, the second increases inconvenience
to both operators.
2 www.pc.gov.au/inquiry/telecommunications/final
report/.
3 This comprises the condition of maintaining your
own number despite operator switching.
4 www.telkom.co.za/company/icasa.shtml.
5 CPS Regulations, Government Gazette Nr
23234, Notice 356 of 2002.
6 www.pc.gov.ua/inquiry/telecommunications/final
report/.
7 This is possibly due to the large amount of
information and technological learning that had
already been carried out. As a result, entrants
remained at a disadvantage.
8 "Churn" refers to the number of customers
choosing a different service provider rather than
using a service for the first time.
9 AAPT, Cable & Wireless Optus, One.Tel, Telstra
and Vodafone.
10 Hodge, J. and Theopold, N. (2001). Competition
in the Telecommunications Industry in South
Africa, Pretoria.

State Enterprises and
Competition Issues:
The Case of the CSIR

T

he assumption many countries
make that technological change
is the primary source of
economic growth means that
economic, scientific and technological
policies have to recognise the process
of innovation as one of the agents
driving technological change. However,
technological development, invention or
innovation can be discouraged if the
market is not conducive to fair play for
market participants.
In South Africa (SA), the Council for
Scientific and Industrial Research (CSIR)
may be regarded as the forerunner in
South Africa’s pursuit of technological and
scientific developments. In the past the
CSIR received special treatment from the
state. It was funded from parliamentary
grants for a considerable number of years.
There was also no delineation between
its commercial and non-commercial
activities, which meant that cross
subsidisation between its non-mandatory
and mandatory activities occurred. Of late,
many countries recommended introducing
competition through commercialisation,
and now allow the private sector
to perform some of the research activities
previously carried out by national
industries. This article provides a brief
overview of the activities of the CSIR and
its contribution to the development of the
economy. Attention is drawn to the CSIR’s
role in promotion or lessening of
competition in the various markets in which
the private sector is also active.
In pursuit of the development and
implementation of policy decisions on
science and technology, several pieces of
legislation were enacted in 1998. The
White Paper on Science and Technology is
an important legislative document, which

accounts for most of the changes or
developments in SA science and
technology. It lays the foundation for the
establishment of the National System of
Innovation and the Innovation Fund. The
next section gives an overview of the
CSIR’s activities within this framework.

An Overview of the CSIR’s
Activities
The CSIR has a staff complement of over
3000, and an annual turnover of R800
million. Scientific services are rendered in
areas where industry, parastatals or
government clients require support as well
as innovative leadership. The CSIR has a
client base of approximately 7000. Almost
60% of its income is externally funded. The
organisation’s activities are centred in nine
major, market orientated business units in
diverse markets. Apart from the national
objectives that these units serve, they are
competing with a number of private
companies providing similar services in the
country.
Commercialisation In The CSIR
Unfair competition between state owned
enterprises and the private sector has
always been considered an impediment to
the growth and development of private
sector companies. According to Nicole
Basson1, the increase in the number of

government enterprises competing in the
open market was bound to create conflict,
particularly with the CSIR’s dual role of
managing national infrastructure research
and development. The CSIR’s government
funding, and its obligation to earn contract
money to support its commercial activities
continues.
This
meant
that
the
commercialisation of the CSIR nongovernment activities was inevitable.
The commercialisation processes were
introduced during the 1998/1999 financial
year, resulting in the development and
implementation of new commercialisation
models and policies. The main aim was to
eliminate the cross-subsidisation between
government mandated activities and
commercial activities.
Product/Service Markets
These CSIR business units offer
commercial and non-commercial services
to both government and the private sector.
These units are involved in more than 34
broad markets in SA, which include
aerospace, agriculture, food, forestry,
healthcare, clothing, textiles etc. It should
be noted that their services overlap with
those provided by the private sector.
The business units can be considered as
broad market categories within the
organisation, since within each unit there
are hundreds of sub-markets. The
business units are cited below:
CONTINUED ON PAGE 6

5

FROM PAGE 5

1) Building and Construction Technology
(Boutek)
2) Defence Technology
3) Food, Biological and Technologies
4) Information
and
Communication
Technology (Icomtek)
5) Manufacturing and Material Technology
6) Mining Technology
7) Roads and Transport Technology
8) Textile Technology
9) Water, Environment and Forestry
Technology (Environmentek)
CSIR’s commercialisation process has
been successful, taking into account the
60% of income generated from external
sources, with most of its subsidiaries also
operating in overseas markets.
Other Sub-Markets
Intellectual Property Market
Intellectual property plays a vital role in the
information technology industry. In today’s
knowledge-based economy, a country
cannot afford to lose track of the latest
developments. In terms of its governing
Act (Research Council Act, 1988), the
CSIR controls the intellectual property
rights that have been developed by the
organisation. There are two basic
categories of patents:
i) CSIR owned patents – these can be
licensed or packaged with services
provided to customers
ii) Client owned patents – these are
developed under contract obligations2
The CSIR has, as part of its
commercialisation process, incorporated a
subsidiary3 which deals mainly with the
acquisition and transfer of technology to
the industry by licensing inventions, and by
providing finance to develop technology
and venture capital for the exploitation
thereof. It is vital for competition policy to
ensure that intellectual property holders
(such as the CSIR and others) do not
abuse their power. At the same time
innovation and the growth of intellectual
property should not be stifled.
Laboratory Services
Laboratory services4 cover areas such as
chemical and microbiological testing,
biological analysis, chemical analysis, and

6

others. The organisation’s National
Metrology Laboratory (NML) is responsible
for managing the region’s cooperation on
SADC’s Metrology Traceability Secretariat
(SADCMET), the key driver to harmonise
the region’s measurement standards.
These are an essential component in the
establishment of a free trading block.

Are These Markets
Contestable?
The contestability or non-contestability of
these markets is evident from potential
competition issues.
However, it is
important to note that prior to
commercialisation, cross-subsidisation
between government mandated activities
and commercial activities used to be
prominent. The CSIR often collaborates or
enters into partnerships with both the
public and the private sector, giving these
private companies the opportunity to utilise
state-funded infrastructure and therefore
share costs.

Potential Competition Issues
CSIR’s Historical Financial Back-up
Government funding of the CSIR may
raise an argument that competition
between state owned enterprises and
private companies is not entirely fair,
considering that state owned enterprises
did not bear the costs of capital outlays. As
a result, state owned enterprises might
seem to be more competitive and efficient,
not because they are really efficient, but
largely due to the fact that they have not
borne the costs of the infrastructure they
are utilising, as the private sector has
done.
Capital Barriers
Capital expenditure poses a threat to
companies interested in offering similar
services5 as the CSIR. With its
technologically advanced capital-intensive
equipment, the CSIR might be dominating
certain markets and gaining from
economies of scope.

Pricing Of Goods And Services
State owned enterprises are likely to
charge lower prices than private
companies because of their governmentfunded infrastructure. This might be
beneficial to consumers, but to the
detriment of privately owned companies
and subsequently consumers as a result of
business failure, job losses and more
concentrated market structures. Some
competitors argue that in some instances
the state owned enterprises charge
exhorbitant prices, but because of their
long-standing history, reputation, reliability
and expertise, clients still consider them as
the most preferred providers.
For small, private companies to be
successful and stand the test of time,
value added and quality service is
imperative.

Conclusion
The CSIR is emerging from its history as a
State-funded organisation and it naturally
has an advantage in the provision of
certain services over its competitors. The
challange will be in ensuring that this
advantage is not used to exclude its
competitors in an anti-competitive manner.
Partnerships or collaborations that
promote and support the involvement or
development of SME’s and give market
access to Historically Disadvantaged
Individuals in the economy should be
Knowledge
sharing
encouraged.6
collaborations have benefited most OECD
countries
and
have
resulted
in
technological and economic development.
Charles Mabuza
Policy and Research
1 The CSIR’s Journey of change, Passage to
Progress, 1945-1995
2 Department of Arts, Culture, Science and
Technology, Review of the CSIR, 1997.
3 Technology Finance Corporation Pty Ltd
4 See SANAS website for the CSIR’s accredited
laboratories.
5 It has been mentioned in the brief that the CSIR
has no cost of established capital outlays,
equipments, building etc., since they were funded
from government grants. Spending is only on
maintenance and expansionary purposes. This is
the case with regard to other state owned
enterprises.
6 This is one of the objectives of the South African
Competition Act. However, guarding against anticompetitive
activities
resulting
from
collaborations/joint ventures is important.

Are SMEs Hampered by
Concentration?
Introduction
Throughout most of the 20th century, views
on the positive role of small and mediumsized enterprises (SMEs) as contributors to
the development of the economy were
marginalised. Recent research indicates
that the situation has changed profoundly.
Acs and Audretsch (1993) show a distinct
and consistent shift away from large firms
and towards small enterprises within the
manufacturing sector of every developed
Western country, as well as in most
developing OECD countries. Many factors
have contributed to this worldwide trend, for
example, the public hostility towards the
larger corporation, the movement towards
the 21st century, and the continual demand
for entrepreneurs.
When examining the growth and the
transformation of the SME sector within the
South African context, the change in the
political environment is perhaps the most
important contributor. The present-day
government recognised the need to use the
promotion of SMEs as a means to address
past inequalities, create jobs, upgrade skills,
redistribute income, democratise the
economy, reduce poverty and ensure
economic growth. SME development and
Black Economic Empowerment are
commonly seen as broadening the
economic base, thus making it more
inclusive of the previously disadvantaged
black majority (Nkem-Abonta 2000).
Political support to SMEs has not only been
displayed
through
small
business
legislation, but also via the Competition Act
(No 89 of 1998). It was considered including,
as one of the aims in the Act, that SMEs
should "have an equitable opportunity to
participate in the economy" (Ibid). However,
as Reekie (1999) stated, "the word
‘equitable’ is open to many interpretations,
not necessarily fitting within the competitive
paradigm of free entry. It clearly has the
potential of operating perversely relative to
the promotion of efficiency, adaptability,
economic development and the provision of

competitive
prices
and
choices."
Furthermore, when considering the context
of the goals and their questionable
applicability towards competition per se , the
pure economic foundation of the SME goal,
as opposed to the political one, is under
suspicion.
Whereas the political context validates SME
promotion, micro-economic considerations
need to be taken into account. South Africa’s
legacy of high concentration could easily –
by itself – hold back SME advancement. In
addition to benefiting from economies of
scale and scope, larger ventures might
collude, raise entry barriers or behave in
predatory ways. To take account of
structural concentration (as one of the
economic inheritances of Apartheid) would
therefore be an ideal starting point for any
SME-related investigation in South Africa.

The Empirical Test
Data, Classifications and Techniques
Used In the Analysis
The study is limited to the manufacturing
sector before the democratic elections in
1994, when tremendous regulatory
constraints hampered spontaneous SME
development. All data in the analysis, i.e.
concentration data and establishment data,
were drawn from the Censuses of
Manufacturing 1982, 1985 and 1988,
produced by the Central Statistical Service
(CSS) of South Africa (currently Statistics
South Africa). Both the CR4 and HHI
concentration indices are used as measures
of concentration.
The number of establishments was drawn
from the Censuses of Manufacturing on the
basis of employment size. Among other
classifications , the DTI classifies SMEs in
the following way (Nkem-Abonta 2000):
Small establishments 20 – 49 employees
Medium-sized establishments 50 – 199
employees
For the periods 1982-1985, 1985-1988 and
1982-1988, growth rates for each of the

SME sectors were calculated. Because the
definitions of the industries changed after
1988, the study is limited to the period 19821988.
The hindrance of using a six-year time-span
is apparent: Industrial change occurs over
long periods and is simply not visible from
too near a stand. Business development is a
dynamic process, constituting birth,
expansion, maturity and decline. The proper
valuation and interpretation of all of these
stages would have assisted a more
integrated examination.
Ratio Analysis
When expressing the total number of SMEs
in the competitive industries as a ratio of the
total number of SMEs in the concentrated
industries, the following results prevail:
• Between 1982 and 1988, there were six
times as many small businesses in
competitive industries than in concentrated
industries.
• Between 1982-1988, there were five times
as many medium-sized firms in
competitive industries than in concentrated
industries.
These two observations are highly
supported by theory.

Concentration compared to
the average growth rates of
SMEs
When comparing the average concentration
ratios with the average growth rates of
SMEs, the following results prevail:
Small Firms
• The growth rates of small establishments
are twice as high in competitive
industries
than
in
concentrated
industries. The aggregate growth rate in
the most competitive industries is
10,12%, versus the 4,43% (CR4 based)
and the 6,63% (HHI based) growth rate
in the most concentrated industries.
CONTINUED ON PAGE 8
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Medium-Sized Firms

TABLE 1: CORRELATION

OF GROWTH RATES WITH CONCENTRATION LEVELS FOR

CR4

• With regard to medium-sized firms, the
aggregate growth rate in the most
competitive industries is virtually three
times as high as the growth rate in the
concentrated industries. In the former
category the average growth rate is
9,98%, versus the 2,84% (CR4 based),
and the 3,38% (HHI based) growth in
the most concentrated industries. This
would suggest that the environment in
competitive
industries
is
more
conducive to the growth of SMEs.
• Most of the growth in the small and
medium-sized sectors in both the
competitive and the concentrated
groups is for the period 1985-1988 (the
only exception being for medium-sized
establishments
in
the
most
concentrated industries). According to
the South African Reserve Bank (1997),
1982 and 1985 were economic upswing
years and 1988 was a recessionary year
(Smit 1998). Therefore, because a
recession is generally preceded by a
downturn, the 1985-1988 growth
phenomenon substantiates the view that
the SME sector is an important "safety
net" with regard to formal employment
job losses.
Correlation Analysis
When drawing correlations between the
average concentration and the growth
rates of SMEs, the following is evident

SMES.

HHI

1982-1985

1985-1988

1982-1988

1982-1985

1985-1988

Small

-0.13

0.12

-0.05

-0.27

0.04

1982-1988
-0.26

t-values

-0.63

0.58

-0.24

-1.34

0.19

-1.29

Medium

0.37

-0.49

-0.24

0.27

-0.47

-0.26

t-values

1.91

-2.70

-1.19

1.34

-2.55

-1.29

Note: Only the correlations in the shaded columns are statistically significant.

(see table 1):
• Despite the differences in the magnitude
of the correlations, both the CR4 and the
HHI concentration indices have similar
directions.
• For the first period, 1982-1985 (with
regard to small firms), the second period,
1985-1988 (with regard to medium-sized
firms) and the total period, i.e. 1982-1988
(with regard to SMEs), the growth of the
establishments is negatively correlated
with concentration. However, although
supporting the hypothesis (that high
structural concentration relates to
negative SME growth), the t-values
suggest that at both 90% and 95% levels
of confidence the results are statistically
insignificant for all but two of the
correlations. The only correlations that
are statistically significant are those for
medium-sized firms during the 19851988 period, for both CR4 and HHI
(shaded).
The South African manufacturing data is
suggestive of a link between structural
concentration and the growth rates of
SMEs. However, what complicates the

matter is the high degree of statistical
insignificance for many of the empirically
tested relationships.

Conclusion
Although there is a connection between
concentration and the growth rates of SMEs,
the evidence requires much refinement. The
time span needs to be significantly extended
as a six-year period could easily conceal the
precise picture. If concentration strains SME
growth – which is indeed imaginable when
discounting viable, theoretical possibilities –
economic efficiency, adaptability and
development could be fettered as the SME
sector lacks room for growth. Hereby not
only SME policy, but general industrial
policy, would have to be addressed.
Odie Strydom
Policy and Research

Reference
Smit, M.R. and Strydom, E. (2002) The Link
between Structural Concentration and the Growth
Rates of Small and Medium-sized Enterprises in
South Africa. Working Paper 03/02, University of the
Free State.

Concentration in the
Retail-Banking Industry

T

his article explores market
concentration in the South
African retail-banking1 industry.
After an examination of the
market for deposits, the implications of
such a structure are outlined. The article
then goes on to discuss the lack of access
to banking services in South Africa (SA),

and concludes with a brief outline on
current thinking concerning the issues
highlighted.

Market Share
The market is defined as the market for
retail-banking services in SA, which

consist of cash, cheque and transmission
accounts, deposits, overdraft facilities,
mortgages, and credit cards. For the
purpose of this article, the market will be
confined to deposits.
Table 1 shows the total deposits and
market share for SA’s banks at the end of
December 2001. This table is useful in that
CONTINUED ON PAGE 9
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it shows that the South African banking
sector in its entirety is highly concentrated
in the market for deposits, with the big four
banks namely Absa, Nedbank, Standard
Bank, and First National Bank, controlling
72.6% of the market (as at end December
2001).

Although this data is more than two years
old, the situation today would in all
likelihood be very similar. The implications
of such a structure will now be examined.

TABLE 1: DEPOSITS AND MARKET SHARE OF
SOUTH AFRICAN BANKS (AS AT END
DECEMBER 2001)

Two possible adverse implications of a
concentrated banking sector are: higher
prices might be charged to customers for
banking services, and the limited number
of institutions where banking services can
be sourced. It may be true that a
concentrated market can be highly
competitive.
In assessing whether concentration in the
retail-banking sector has led to higher
prices and less choice, a data intensive
study would be required.
Anecdotal evidence supports the necessity
of a study to be done, as it is the
perception in the industry that personal
banking services in SA are expensive. In
addition, the foreign banks are critical of
the ‘big four in respect of the costs of their
services’ (Price Waterhouse Coopers,
2002: 18).

Bank

Deposits Market
(R 000) share
(%)

Absa

151213

21.1

Standard Bank

133155

18.6

Nedcor

129617

18.1

FirstRand

106728

14.9

BOE Bank

46709

6.5

Investec Bank Ltd

42946

6

Nedcor Investment Bank

18014

2.5

Saambou Bank

15445

2.2

Gensec Bank Ltd

5831

0.8

Cape of Good Hope Bank

5574

0.8

Unibank Ltd

4971

0.7

Mercantile Lisbon bank Ltd

2336

0.3

African Bank Ltd

1617

0.2

Brait Merchant Bank Ltd

1382

0.2

CorpCapital Bank

1284

0.2

PSG Investment Bank Ltd

1227

0.2

African Merchant Bank Ltd

908

0.1

504

0.1

Marriot Merchant Bank Ltd
Other

Implications of a
Concentrated Market

47397

6.6

716858

100

Lack of Access to Financial
Services
In addition to high prices, SA’s retailbanking sector is also criticised as a large
proportion of South Africans do not have
access to basic financial services.
Banking the unbanked – meaning greater
access to financial services for small and
medium businesses (SMEs) as well as
historically disadvantaged individuals
(HDIs) – is believed to be a crucial step in
the development of an economy. Statistics
show that in 2000 an estimated 26 million
people, or 60% of our population, did not
hold a bank account even though four
million of these people were employed
(www.banking.org.za/Public/more_News.c
fm?id=1432).

Source: Absa Group Limited (2002)

Note that this table lists individual banks
and does not take into account ownership
of the bank.
The following table confirms that the
situation represented in Table 1 is
exacerbated in the retail-banking sector.
TABLE 2: MARKET SHARES IN THE PROVISION
OF RETAIL BANKING – PERSONAL BANKING
SERVICES
Absa Standard Bank
(% share)

Nedcor FirstRand Total for big Other banks
four banks
(% share) (% share) (% share) (% share)
(% share)

Cheque accounts

32.7

27.3

13.6

22.9

96.5

1.2

Transmission accounts

37.9

18.8

13.7

18.3

88.7

5.6

Overdrafts

36.6

23.7

14.9

18.1

93.3

3

Total deposits

26.4

19.6

20.7

15

81.7

9

Mortgages

33.7

22.7

17.4

7.4

81.2

10.7

Credit cards

18.2

19.2

34.7

22.4

94.5

4.1

Source: Competition Commission (2000:30) using data from SARB and DI 900.

Current Thinking on These
Issues
The financial sector agreement reached at
National Economic Development and
Labour Council (NEDLAC) provides a
platform
for
consistent
economic
development. Various stakeholders (the
Reserve Bank, the banks themselves, the
National Treasury, the Commission etc)
can benefit from this.
An exploration of national and international
thinking on this topic should help the
Competition Commission determine what
role it should play in the transformation of
SA’s banking industry.
Firstly, the South African Competition
Commission can draw upon the United
Kingdom’s Competition Commission’s
experience in dealing with issues of
concentration and competition in the
banking industry as well as the policy
options available. A recent study by the UK
Commission examined the effect of their
concentrated banking industry on the
prices of services rendered to SMEs. The
report concluded that because of the
market structure2 in which they operate,
the four main clearing banks have been
able to charge prices (in terms of charges
and interest rates on loans, current
accounts and deposit accounts) in excess
of those that would adequately finance an
efficient SME banking service in a
competitive market.
Secondly, an organisation recently set up
by the South African Banking Council
called FinMark Trust has been mandated
to undertake any research that is relevant
to ‘making financial markets work for the
poor’ (www.finmarktrust.org.za). At the
moment the Commission is discussing the
possibility of a joint study into the effects of
increasing access to the National
Payments System (NPS).
Finally, the South African Financial Sector
Forum has a wealth of experience in
tackling important issues in the banking
sector. In one of its latest offerings3, the
concept of core and narrow4 banking is
evaluated. The most striking suggestion in
the paper is that the transformation of the
Postbank into a narrow bank is a viable
and potentially successful option in order
to achieve increased access to financial
services in SA.
CONTINUED ON PAGE 10
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Conclusion
This article concentrated on the retail
sector and it highlighted the necessity of
research into the issues of pricing, choice
and access in the banking industry.
Discussions of current thinking are being
noted. Collective action by stakeholders
should ensure that the relevant studies are
undertaken and acted upon to contribute
towards lower prices, more choices, and
greater access.
Shannon Tagg
Policy and Research
1 From the outset, it is important to note that the
situation in the retail-banking sector is not

replicated across the whole banking industry – in
particular, the investment and merchant banking
sector is regarded as intensely competitive in
part due to the presence of foreign banks.
2 It was found that a complex monopoly exists in
the UK banking industry. A complex monopoly is
said to exist if members of a group of persons,
not interconnected, supply one-quarter of the
reference services. That is whether voluntarily
or not, and whether by agreement or not, they
conduct their respective affairs as in any way to
prevent, restrict or distort competition in
connection with the supply of those services.
3 Falkena, H.B., Blackbeard, M., Daved, G.,
Edwards, H., Masilela, E., Porteous, D. (2002)
Establishing narrow and core banks and their
competitive impact on fully fledged banks in
South Africa.
4 Narrow banks are banks that specialise in
deposit-taking and credit payment activities, but
which are prohibited from debit payment

activities and lending to the private sector. An
example of a narrow bank would be the
Postbank. Core banks are banks that specialise
in deposit-taking and payment activities, but
which are restricted to the following activities:
cheque accounts, savings and money-market
deposit accounts; the provision of payment, trust
and custody services; and loans to individuals,
small business and medium-sized companies.
These activities are those in which banks are
said to have a revealed comparative advantage
and in which the majority of their profits are
made. In contrast, core banks do not engage in
the following: lending to large corporates and
developing countries; venture capital, highleverage transactions and large commercial real
estate projects; global money market activities
and underwriting securities. Examples of
institutions able to extend core banking facilities
would be micro-lenders, supermarkets or
telephone companies.

Joint Ventures
and Competition Issues

J

oint ventures allow businesses to
pool resources for a limited time or for
limited purposes without entirely
abandoning
their
independent
corporate structure. These collaborations
allow substantial efficiencies of integration
to be achieved without the disappearance
of one or more of the business partners.
Compared with a merger, a joint venture
might be easier, quicker and cheaper to
arrange, and will permit a more flexible and
efficient joining of forces. In addition, it could
also be less risky commercially and easier
to undo than a fully-fledged merger.
However, it should be noted that joint
venture arrangements could facilitate
collusion. They may provide an opportunity
for participants to discuss and agree on
anti-competitive terms, or otherwise to
collude anti-competitively, as well as having
an ability to detect and punish deviations
that would undermine the collusion.
There are different types of joint ventures:
Production joint ventures, marketing joint
ventures, buying joint ventures and, finally,
research and development joint ventures.

This short brief looks at the different types
of ventures and their effect on competition,
in particular with respect to the involvement
of joint ventures in production and
marketing deals. Where possible, citation
from case law will be used to support the
arguments.

Analysis of Joint Ventures
Most competition authorities tolerate or
accept joint ventures only if the efficiency
gains offset the harm to competition. In
determining whether the venture will
lessen competition, United States’ antitrust
authorities will look at what the parent
entities would have done in the absence of
the joint venture.1 In other words, for a deal
to be approved, the parties would have to
show that the efficiencies produced by the
joint venture could not be attained
independently by the two companies
acting separately and, as mentioned
above, that those efficiencies outweigh the
elimination of competition between the two
parties.

Types of Joint Ventures
Production Joint Ventures
Production
joint
ventures
involve
agreements between parties to jointly
produce a product sold to others or used
by the participants as an input. Such
agreements are often pro-competitive.
Participants may combine complementary
technologies, know-how, or other assets to
enable the collaboration to produce
products more efficiently or to produce
products that no participant could produce
alone.2 Furthermore, joint ventures enable
firms to offer goods or services that are
cheaper, more valuable to consumers, or
brought to market faster than otherwise
possible.
Production joint ventures raise the
question as to how much comfort
competition authorities should take from
the fact that the parent companies will
retain separate marketing and perhaps
separate input purchasing functions. In the
case between Pasminco Ltd and
CONTINUED ON PAGE 11
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Australian Mining and Smelting Ltd 3, the
Australian Trade Practice Commission
was asked to approve the establishment of
a jointly owned zinc and lead production
entity to be owned initially 50-50 by CRA
Limited4 and North Broken Hill Holdings5.
The applicants further proposed that the
companies
maintain
independent
marketing arms. The Commission
approved the deal, but at the same time
recognised that a monopoly at the
production level could lead to a monopoly
at the marketing level, regardless of the
independence proposed by the parties.
However, after considering several public
benefits that the deal brought, the venture
was approved.
Marketing Joint Ventures
Marketing joint ventures may involve
agreements to jointly sell, distribute, or
promote goods or services that are either
jointly or individually manufactured. These
arrangements raise more serious
anticompetitive concerns than other joint
ventures because they provide the vehicle
by which competitors can coordinate their
pricing or output decisions or allocate
customers. In addition, joint promotion is
likely to reduce or eliminate comparative
advertising, thus harming competition by
restricting information to consumers on
price and other competitively significant
variables. These types of arrangements, in
the absence of substantial efficiencies, are
considered to be per se prohibitions.
However, the parties have the challenge of
proving that without the joint marketing
arrangement, they would not be in a
position to sell their output on their own.
Buying Collaborations
These types of collaborations involve
agreements between competitors to buy
the necessary inputs. These arrangements
often provide economies of scale in both
the purchasing and warehousing of
supplies, and also ensure access to the
stock of goods that might otherwise be
unavailable. However, agreements among
purchasers as to the quality or price at
which they would purchase their supplies
remain unlawful in most jurisdictions.6 In
the Northwest Wholesale Stationers Inc v

Pacific Stationary & Printing Co7, the US
applied the rule of reason, and approved a
purchasing cooperative among competing
stationery retailers for the reason that it
allowed retailers to achieve economies of
scale and ready access to stock. It should
be
noted,
however,
that
these
arrangements facilitate collusion since it is
easy to monitor a participant’s output level
through knowledge of its input purchases.

Summary
Benefits Of Joint Ventures
Joint ventures are considered to be the
easiest way of producing goods or
services that would otherwise have taken
some time to provide, or would have been
provided at a higher cost.
Joint ventures are advantageous for the
following reasons:
• Goods are made available as soon as
possible, without having to invest in new
infrastructure (cost reduction and time
saving)

Competition authorities should therefore
ensure that joint ventures do not
compromise the independence of parent
companies.
Another anticompetitive effect as a result
of a joint venture is known as the ‘stifling
effect’ on the market. Parent companies
abstain from the market in which they
would have otherwise engaged in, had it
not been for the venture, in other words
they do not compete with the venture itself.
Under such circumstances it is unlikely
that companies will enter a joint venture to
manufacture a product and then produce
the same product themselves, unless if
forced to do so by regulation, as is the
case with the South African mining
industry. The New Mineral and Energy Bill8
requires companies to utilise their mining
rights or else they lose them. In order to
avoid losing their rights, mining companies
enter into joint ventures, particularly with
those players having the expediency of
extracting the relevant product, rather than
investing in new infrastructure, therefore
gaining economies of scale.9

• Instant market access and product
exposure

Charles Mabuza
Policy and Research

• Risk reduction (share the risks) and cost
efficiency by partnering
• Potential low-cost manufacturing of
goods
• Attain economies of scope and scale
• Complementary skills, technology and
assets are combined
• In some cases new job opportunities also
result
Potential Competition Concerns
One potential antitrust problem of joint
ventures is that they provide great
potential for the facilitation of collusive
activities between the parent companies.
In the course of organising or operating the
venture, the parent companies may
exchange internal information regarding
prices, production capacity, sales volumes,
and other information pertaining to the
venture. This is considered anticompetitive
by antitrust authorities. The exchange of
information is likely, or highly prevalent, in
cases where parent companies agree on
marketing
their
products
jointly.

1 See Antitrust Review of the Americans 2001.
2 FTC and DOJ Propose Antitrust Guidelines for
Collaborations among competitors, October
1999.
3 Pasminco Limited and Australian Mining &
Smelting Limited (1988) ATPR (Com.) 50-082.
Australian Trade Practice Reporter.
4 CRA is a publicly listed company incorporated in
Victoria with its principal activities in resourcebased industries such as copper, iron ore,
aluminium, diamonds, lead and zinc, silver, and
salt and coal.
5 North Holdings, an Australian-owned publicly
listed company incorporated in Victoria with its
principal activities resource-based mining and
forestry. The company is involved in the
following: iron ore, gold, coal, mineral processing
equipment, copper, silver, uranium, oil and gas,
paper, forest products, scrap metal recycling,
lead and zinc, and matalliferous mining.
6 The South African Competition Act also
considers
these
agreements
per
se
anticompetitive. This is clearly stipulated in
Chapter 2 of the Act.
7 American Antitrust Review, 2001.
8 The Bill further requires companies to involve
BEE companies in their new mining activities.
However, it does not stipulate the stake (%) that
the BEE components should have. It is believed
that the Mineral Charter that is currently being
negotiated by various stakeholders in the mining
industry will clarify this issue.
9 This has been the case in the Two Rivers Joint
Venture, See Competition Tribunal’s Website.
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Commission’s Highlights

The Commission’s Annual Report forecasts greater focus on anti-competitive
Cartels and Abuse of Dominance

F

ollowing a year of increasingly
complex merger and acquisition
reviews, the Commission’s 2002
Annual Report states that it was
critical that the Commission increases its
enforcement efforts in respect of anticompetitive practices. The practices create
barriers to entry that result in price increases
for consumers, and impede the efficient
functioning of our economy.
The focus on investigating and prosecuting
anti-competitive practices will gather apace
in the year ahead, whilst at the same time
continuing activities in the areas of mergers
and acquisitions, and advocacies.

Highlights of the Year under
Review
Mergers and Acquisitions (M&A)
The Commission dealt with some very
complex merger transactions in 2001 that
involved multinationals with increasing
operations in the local economy. Many of
these mergers were pro-competitive in that
they promoted efficiencies and contributed
to development in the economy. The
Commission will continue prohibiting
mergers that create dominant firms which do
not provide efficiencies from which
consumers may benefit.
M&A activity decreased for the period under
review, with only 220 cases notified as
compared to the 407 cases in 2000/01. The
decrease may be attributed, in part, to the
change in notification thresholds effective
since February 2001. Large mergers
increased from 16 to 47 cases. Activity in
conglomerate mergers decreased while
management buy-outs (seen to be procompetitive as they signify a new entrant
into the market) represented more than 10%
of the notifications reviewed.
A significant portion of the country’s M&A
activity continued to take place in the
manufacturing sector; however, the highest
increase in activity was in the financial
intermediation, insurance, and real estate
sectors.
Of the matters notified, only two were
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prohibited – one large merger and one
intermediate. These numbers should
counter some of the claims that the
competition authorities are stifling corporate
activity.
Enforcements and Exemptions (E&E)
The Enforcement and Exemption Division
considered 128 cases in 2001/02 of which
35 were carried over from the previous year.
Most of these complaints involved sections 8
and 9 of the Act, which deal with the abuse
of dominance by a dominant firm.
The Commission concluded 75 cases,
issuing notices of non-referral for 70 of the
75 complaints. Various reasons for the nonreferral notices included lack of sufficient
evidence; competition concerns were not
raised, disputes centred around contract law
rather than competition law, and dominant
players did not abuse their dominance.
Several of the complaints involved preferred
provider networks in the health care industry.
The Commission investigated possible
abuse of dominance as well as possible
contraventions under Section 5 of the Act,
which prohibits vertical agreements
lessening or preventing competition.
Policy and Research
The Policy and Research Division
concluded a number of sector studies,
examining: broadcasting, state owned
enterprises (CSIR and SABS), information
communication technologies (ICT), banking,
telecommunications, health care, and ports.
Subsequently, the Commissioner made
policy recommendations to parliament on
the regulation of the sugar industry, health
department regulations, Ports White Paper,
and directions on telecommunications.
Education of, Outreach to
Cooperation with Stakeholders

and

One of the mechanisms for promoting
efficiency and development of the economy
– part of the Commission’s mandate - is the
promotion of voluntary compliance with the

Act. This advocacy initiative takes form in
outreach programmes to labour forces,
small businesses, consumer groups and
government departments, as well as the
promotion of constructive cooperation
between the Commission and its
stakeholders. The initiative created a
positive impact on the quality of submissions
and filings to the Commission by
stakeholders.
The Compliance Division of the Commission
reached more than 250 individual trade
union members through workshops and
countless labour representatives through a
series of articles. Those unions participating
in the workshops have demonstrably
increased their representations in merger
and acquisition reviews.
Similarly, the Commission reached more
than 800 consumers and small business
advocates through more than 22
presentations, workshops and exhibitions.
The Commission supplied a number of
clarifications to small business around the
jurisdiction of competition law.
Already the significance of the newly
established South African Regulator’s
Forum is clear in that it has assisted in
accelerating the process of negotiating
memoranda of agreement between the
Commission and other regulators in respect
of concurrent jurisdiction. Likewise with the
establishment of a Consultative Forum
between the Commission and the general
secretaries of trade unions, chiefly in order
to facilitate broader policy-oriented
discussions on the impact of mergers on
employment. This is in addition to the
Commission’s direct interactions and
education and awareness initiatives
targeted at union officials.
The Commission, through cooperation with
stakeholders, will be able to meet the
complex challenges posed by not only the
economic issues that it must address, but
also the expectations of government with
regard to the objectives that we seek to
achieve. All its efforts will therefore focus on
realising these objectives of helping to
promote economic transformation and a
level playing field for business and
consumers alike.

Commission Cases
Conditional Approval of SAA/
Air Tanzania Merger
The Competition Commission conditionally
approved the merger between South
African Airways (Pty) Ltd (SAA) and Air
Tanzania Corporation (ATC). SAA is
controlled by Transnet. ATC is a wholly
owned subsidiary of the Government of
Tanzania.
In its analysis of the merger the
Commission found that the Bilateral Air
Services Agreement (BASA), regulating air
traffic between South Africa and Tanzania,
currently allows for single designation and
three frequencies per week. This means
that a single South African carrier, namely
SAA, and a single Tanzanian carrier,
namely ATC, may each fly return flights to
a maximum of three times per week
between Johannesburg and Dar es
Salaam.
Essentially, the acquisition of ATC by SAA
translates into a merger to monopoly,
raising serious competition concerns. The

current BASA regulatory barrier would not
allow new entrants into the market. (For the
purpose of analysing the competitive effect
of the transaction, the market includes the
city pair point-to-point travel, or alternatively
stated, the Johannesburg–Dar es Salaam
route).
The Commission was therefore obliged in
terms of the Act to determine if there was
any efficiencies, gains or public interest
benefits that could outweigh the present
anti-competitive effects of the transaction.
SAA argued that the merger would lead to
increased efficiencies and that SAA would
be in a position to decrease prices on the
Johannesburg–Dar es Salaam route,
increasing traffic on the feeder route
between the Southern and Eastern African
hub. From this perspective it would seem
rational for SAA to keep prices low on the
Johannesburg–Dar es Salaam route. The
Commission, however, was concerned
that should the Eastern African hub
strategy fail, consumers would be faced
with a monopolist provider and no potential

new entrant without a change of the BASA.
When evaluating whether the efficiency
was merger specific, the Commission was
convinced that this same efficiency, but
without the anti-competitive outcome,
could be attained by an adjustment of the
BASA.
On other related efficiency arguments the
Commission was of the opinion that in
terms of aircraft utilisation and the
development of new services, the merger
seemed essential to attain such
efficiencies. The Commission was,
however, not convinced that a condition
imposed on the parties to remedy the anticompetitive effect of the merger would
negatively affect the ability of SAA to attain
the said efficiencies.
As for the development of an Eastern
African hub, the Commission remained
unconvinced that the SAA/ATC merger
was the only way to attain this strategy.
The government of Tanzania’s decision to
put 49% of ATC up for tender was indeed
a fortunate opportunity for SAA to

CONTINUED ON PAGE 14
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implement an Eastern African hub
strategy, but such a strategy was by no
means limited to the acquisition of ATC.
Eastern African hubs could possibly be
developed in other cities, such as Lilongwe
or Entebbe. However, even with this
strategy of developing Dar es Salaam as
the Eastern African hub, the Commission
concluded that SAA could do this without
the anti-competitive leg of the merger. It
would make it more cumbersome for SAA,
but not impossible.
The Commission was not convinced that
the efficiencies were merger specific to the
end that they outweighed the anticompetitive effect of the merger on the
Johannesburg–Dar es Salaam route.
SAA raised public interest arguments on
the issues of employment, the ability of
national industries to compete in
international markets (the so-called
national champion argument), and the
effect of the transaction on an industrial
sector or region.
The Commission considered the potential
efficiency and public interest benefits from
SAA developing a hub in Dar es Salaam.
The Commission was, however, of the
opinion that these potential efficiency and
public interest benefits could be attained
with a merging structure that addressed
the anti-competitive monopolistic outcome.
In light of the above the Commission
therefore
recommended
that
the
transaction be approved conditionally. The
condition was that SAA give up the three
assigned frequencies between South
Africa and Tanzania. If within one year to
the day that SAA is identified as having
tendered the winning bid for 49% of ATC,
the BASA does not allow at least one other
carrier to fly between Johannesburg and
Dar es Salaam at a frequency level that is
efficient for a new entrant to do so.

Competition Commission
recommends unconditional
approval of JD Group and
Profurn Merger
The Commission referred the large merger
between JDG Trading (Pty) Limited (JDG
Trading), a wholly owned subsidiary of JD
Group Limited (JD Group) and Profurn
Limited (Profurn) to the Competition
Tribunal, recommending that it be
approved without conditions.

Both firms operate in the retail furniture
and appliances market. The transaction
came about as a result of the imminent
closure of Profurn. The merger is said to
have the following positive effects: Most of
Profurn’s assets would be retained,
service suppliers and creditors would
receive their dividends, approximately
7 000 jobs would be saved, small suppliers
would be protected from the effects of the
liquidation, and foreign investment would
be injected into the retail furniture and
appliances market.
The Commission’s recommendation
followed the JD Group’s proposed merger
with Ellerine Holdings in 2000. While the
Commission recommended conditional
approval of this merger, the Tribunal
subsequently prohibited the transaction.
The Tribunal concluded that the real
competition significance of the JD
Group/Ellerine transaction was to be found
in direct links between the parties and
relevant consumers. The Tribunal found
that the interests directly affected by the
transaction were represented by millions
of atomised, disorganised individuals
incapable of defending their economic
interests, except to the extent that they
were able to exercise a preference for one
retail outlet over another.
The Commission’s analysis revealed that
the situation with the JD Group/Profurn
merger was materially different from the
Ellerine’s merger. The Commission found
that investors and the industry regarded
the JD Group as having the strongest
management team in the industry; that the
JD Group’s funding position was sound
and enjoyed a good working relationship
with its bankers; and that despite tough
economic conditions the JD Group
managed to remain profitable.
Its
business model also proved to be
sustainable over a long period, whereas
Profurn was under threat of closure.
The Commission also found that each
group concentrated on different segments
of the market, with the JD Group largely in
the upper-end (LSM 5 – 8), and Profurn
mainly in the lower-end (LSM 3 – 5).
The industry was concentrated, with all
firms subjected to the same difficult market
conditions. The parties submitted that their
customer base was shrinking as a result of
HIV/AIDS and that consumers were
cutting down on retail spending and
diverting their income to cell phones,

lottery, gambling and other social pursuits.
Further, most industry analysts also
predicted that rationalisation of the
industry was imminent, which would result
in some sort of merger activity as well as
significant store-based rationalisation and
job losses.
Information from the merging parties,
independent industry analysts and other
industry participants indicated that the
industry was facing a downturn and that
Profurn was indeed in a crisis. With or
without the transaction the industry would
remain concentrated. However, there
would be negative effects on the economy
should Profurn’s assets be allowed to exit
the market.
The Commission also investigated the
concerns raised by independent furniture
suppliers, mainly owned by historically
disadvantaged persons. The suppliers
were concerned that issues of vertical
integration in the furniture manufacturing
and retail industry would lead to their
demise, and ultimately exit the market.
These vertical issues were found to be
unsupported and, for this reason, the
Commission came to the conclusion that
the objectors’ interests would be best
served by preventing the Profurn assets
from exiting the market.
Finally, the Commission received a
comfort letter from SACCAWU in August
this year in which the union stated its
support for the merger.
SACCAWU
submitted that the transaction was a relief
and that the Commission’s approval of the
merger would save thousands of union
members’ jobs.
The Commission recommended an
unconditional approval based on the fact
that the merger did not substantially
prevent or lessen competition in the
furniture and appliance retail market. The
transaction would serve public interest
better than that of the exit of Profurn from
the market as a failing entity.

McCain in the Clear
The Competition Commission announced
the findings of an investigation into
whether or not McCain Food (Pty) Ltd
(McCain) violated the conditional approval
for its merger with Heinz Frozen Foods
(Pty) Ltd (Heinz), following a complaint by
the Food and Allied Workers Unions
(FAWU).
CONTINUED ON PAGE 15
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In March 2001, the Commission approved
a merger between McCain and Heinz on
the condition that no more than seven
employees were retrenched within 18
months of the merger. FAWU appealed the
decision and, in April 2001, the
Competition
Tribunal
upheld
the
Commission’s decision.
FAWU registered a new complaint with the
Commission following retrenchments in
April 2002, in which FAWU requested that
the Commission revoke its decision, or
that the retrenched workers be reinstated
with monetary compensation equalling the
wages for the period away from work.
The McCain retrenchments followed the
purchase

of

an

automated

packing

machine, and a change in market
conditions resulting in a decline in sales.
The

automated

positions

machine

redundant.

The

made

21

positions

affected by the decline in sales were 22.
However, 15 positions were created
elsewhere in the company, bringing the net
number of positions affected to 19.
The Commission found that the declining
sales the company faced were not as a
result of the merger, and that market
conditions change continuously, and
businesses need to respond accordingly.

Since these retrenchments would have
taken place irrespective of the merger, the
Commission is of the opinion that the
retrenchment was not related to the Heinz
merger.
In the appeal case, the Tribunal made it
clear that for competition authorities to
assess the impact of a transaction on
employment, it was vital to establish a link
between job losses and mergers. The
Commission found that McCain did not
violate its conditional approval.

Competition Commission
calls for information on
Iscor/Macsteel Investigation
The Commission received three complaints
against Iscor Limited, Macsteel Holdings
(Pty) Ltd and Macsteel International BV in
respect of alleged contraventions of the
Competition Act 1998.
It was alleged that:
• Iscor Limited was the dominant steel
producer in the country as defined in
sections 6 and 7 of the Act.
• Iscor Limited contravened section 8(a) of
the Act by charging excessive prices to
local customers.
• Iscor Limited and Macsteel Holdings

(Pty) Limited formed a joint venture
company, Macsteel International BV, that
was responsible for the overseas
marketing of all Iscor’s steel exports.
Although Iscor Limited was a primary
steel producer and Macsteel Holdings
(Pty) Limited was a customer of Iscor,
they competed in the South African
market for the supply of steel to many
downstream customers. For these
purposes they were competitors and,
through
their
agreement
and
shareholding relating to Macsteel
International,
were
allegedly
in
contravention of section 4(1) of the Act.
The Commission requested members of
the public who believe the alleged
practices had affected, or were affecting a
material interest, to file a complaint. This
will assist the Commission in concluding
the investigation.

TAC Lodges Complaint with
the Competition Commission
Pharmaceutical Firms Are Dominant In
Sales Of Antiretroviral Medicine
The Commission received a complaint
from the Treatment Action Campaign
(TAC) against pharmaceutical firms
GlaxoSmithKline
and
Boehringer

CONTINUED ON PAGE 16

15

FROM PAGE 15

Ingelheim. It was alleged that the two firms
were dominant in sales of antiretroviral
medicines and that they charged excessive
prices to the detriment of consumers.
(Conduct prohibited by Section 8(a) of the
Competition Act 89 of 1998).
The complaint pertained to sales of AZT
(branded as Retrovir), AZT/lamivudine
(branded as Combivir), Lamivudine
(branded as 3TC), and Nevirapine
(branded as Viramune). The TAC and
other complainants alleged that the drugs
were unattainable at such high prices, and
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most people living with HIV/Aids could not
afford the treatment and therefore went
without. They argued that a reduction in
price would increase attainability of the
drugs to people living with HIV/Aids.
Antiretroviral medicines are medicines that
specifically target HIV infection, as
compared to other medicines that target
opportunistic infections associated with
HIV/Aids. A combination of these drugs as
a HIV/Aids treatment radically improves
health and reduces mortality of persons
with HIV/Aids.

South African Airways and
Quantas win Exemption
South African Airways (SAA) applied for an
exemption in respect of a Commercial and
Code Sharing Agreement with Quantas
concerning the South Africa-Australia route.
This is, in fact, an exemption application for
an agreement that was previously approved
until 30 June 2002. The grounds for the
exemption application were that the
agreements were required to attain two
objectives, namely; the maintenance or
promotion of exports, and in respect of a
change in productive capacity to stop the
decline in an industry (sections 10(3)(b)(i)
and (ii) of the Competition Act 1998).
Based on the information that was made
available to the Commission, the
Commission was of the opinion that the
Commercial and Code Share Agreement
was required to contribute to the objectives
set forth in section 10(3)(b)(i) and (iii). It was
recommended by the Commission that the
conditions which applied before, once again
apply to the exemption, with a few minor
modifications.
The conditions are as follows, stating the
reasons for the conditions in brackets:
• The exemption is granted on the facts put
forward by the applicant (this is to ensure
that the parties do not interpret the
exemption too liberally).
• The parties to the agreements shall not
share, or pool revenues with each other
under the Code Share or Commercial
Agreements (to ensure competition).
• The parties to the agreements must each
independently establish and determine
their own tariffs and fares on the code
share flights, and market these flights
separately (to ensure competition).
• Quantas and SAA must withdraw from all
IATA tariff coordination activities in relation
to airfare levels between Australia and
South Africa (to ensure competition).
• Any amendment to the agreement shall
not be of force or effect until approved by
the Commission (this stands to reason).
• Parties must add a clause to their
agreements stating that the agreements
are subject to the above-mentioned
conditions. In the case of arising conflicts
about any of the terms of the agreement
between the parties, the conditions shall
prevail.
Exemption was granted to SAA and
Quantas until 30 June 2003.

The Commission concludes
Concurrent Jurisdiction
Agreements
The
Commission
and ICASA

F

ollowing
the
merger
review of the Stanbic/
Nedcor transaction in
2002, the Competition Act
of 1998 was amended to
accommodate concurrent jurisdiction
between South Africa’s regulatory
bodies and the Competition
Commission
on
competition
matters.
The
Commission
and
the
Independent
Communications
Authority of South Africa (ICASA)
signed the Memorandum of
Agreement detailing how they
will cooperate in respect of
investigations, evaluations and
analysis of mergers and acquisition
transactions,
and
complaints
involving telecommunication and
broadcasting matters.
Interested parties were asked
for inputs to the agreement.
Comments were received primarily
from
the
telecommunications
industry and were taken into
consideration prior to finalising the
agreement.
The agreement came into effect on
16 September 2002.
A joint
working committee consisting of
members from the Commission and
ICASA is in the process of being
established. ICASA and the Commission
will continue making independent
determinations on the basis of the criteria
and mandates of their respective
legislation. Likewise, none of the
respective powers will be waived.

The Commission
and NER

T

he Competition Commission
and
National
Electricity
Regulator (NER) signed a
Memorandum of Agreement

detailing how they will cooperate in
respect of investigations, evaluations
and analysis of merger transactions
and complaints. This may involve
electricity licensees, other licensees,
consumers, and persons subject to
the regulation and control of NER.
The agreement, effective since 28
October 2002, is designed to assist
the two regulators to form a good
working partnership.
NER and the Commission will
continue
making
independent
determinations on the basis of the
criteria and mandates of their
respective
legislation.
The
regulators’ respective powers will not
be waived. The partnership will allow
formalised consultation and will
minimise negative stakeholder
impact; for instance, consolidating
any penalties or fines.
The agreement is timeous as the
respective areas of jurisdiction and
concurrent jurisdiction will likely be
affected in 2003 by contemplated
changes in the electricity supply
industry.
These changes envisage the
introduction of competition in the
generation sector, the establishment
of a separate power exchange to
facilitate such competition, and the
creation of six regional electricity
distributors to provide electricity to
consumers.
By agreeing on the management of
concurrent
jurisdiction
over
competition matters in the electricity
industry, the Commission and NER are
also sounding a warning to those who
abuse their dominant positions in these
sectors.
The Commission is currently negotiating
similar Memoranda of Agreement with a
number of other regulators, including the
Reserve Bank and the Financial Services
Board.

17

International News
The International
Competition
Network’s first
annual
conference

T

he International Competition
Network’s (ICN) conference was
hosted by the Italian Competition
Authority, in Naples, Italy, in
September 2002.
Representatives
attended the conference from 61 antitrust
agencies.
The conference officially
marked the launch of the international
body set up to provide developed and
developing countries with a forum for
addressing
practical
competition
enforcement and policy issues.
At the end of the conference top officials
from the ICN announced a series of best
practice proposals aimed at improving
merger reviews and competition advocacy
throughout the world.
Economic globalisation has made it
increasingly difficult for competition
authorities to promote sound competition
enforcement within limited national
boundaries. The ICN will improve
international cooperation that will ensure
efficient enforcement which will benefit not
only local competition authorities but
consumers and businesses worldwide.
Although other international organisations
such as the WTO, OECD and UNCTAD
have the subject competition on their
agendas, the ICN is unique in that it is the
only international body exclusively seeing
to competition law enforcement.
South African regulators are in a good
position to help shape an international
approach.
South African competition law is one of the
world’s most recent pieces of legislation
and is, therefore, already based on
international best practices, which this new
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body is seeking to adopt.
The ICN is a project-oriented and
consensus-based organisation.
Its
membership is open to national and
multinational
competition
agencies
responsible for the enforcement of antitrust
laws. Representatives from the private
sector, academia and other international
organisations work with ICN members to
produce best practice proposals to bring
about a soft convergence approach (an
approach which is essentially about
recommendations and not rule-making).
The proposals are non-binding, but once
adopted by the ICN a natural peer
pressure will encourage other jurisdictions
to do the same. Since its inception in
October 2001 the ICN has focused on two
main areas; multi-jurisdictional merger
control and the role of competition
advocacy.
In the area of merger notification and
procedures, ICN members have adopted
guiding principles for merger notification
and review. These guiding principles
recognise
overarching
notification
principles of sovereignty, transparency,
non-discrimination, procedural fairness,
timelines, coordination, convergence, and
confidentiality.
The competition advocacy discussions are

focused on a study of programmes
designed to promote a competitive culture
in a range of different countries, and marks
the beginning of discussions designed to
represent best practices in this area.
A steering group, whose members were
confirmed at the ICN’s first conference, will
guide the ICN. The steering group will be
responsible for identifying projects and
devising a work plan for each project for
approval by the ICN.
At the first annual conference ICN
participants initiated discussions to define
specific projects. The initial ICN projects
are: (1) merger control process in the
multi-jurisdictional context and (2) the
advocacy role (promotion of competition
culture) and activities of competition
authorities where an effort will be made to
focus on concerns of countries with new
competition regimes.
The next ICN conference will be held in
Mexico in June 2003. The ICN has
established a working group to assist
developing countries in building capacity
and implementing policy as an addition to
the continuous programme of work
examining multi-jurisdictional merger
reviews and competition advocacy.
Source: www.internationalcompetitionnetwork.org.

International News continued...
Competition Bureau Investigation leads to over $4 Million
In Fines For International Bulk Vitamin Conspiracies

T

he Competition Bureau in
Ottawa, Canada, announced on
16 October 2002 that the Federal
Court of Canada imposed fines
totaling Canadian $3.875 million for a
conspiracy to fix prices and allocate

market shares for the vitamin B3 sold in
bulk in Canada. In addition, it imposed a
fine of Canadian $150,000 on a senior
executive for his role in multiple
conspiracies to fix prices and allocate
market shares for ten bulk vitamins and

food additive products sold in Canada.
Eight firms and two individuals were
convicted and fined in 1998 and 2000 in
this regard.1
1 http://strategis.ic.gc.ca/SSG/ct02437e.html

Competition Authorities
Conference 2003

T

he Competition Commission and
Competition
Tribunal
have
scheduled the Competition
Authorities Conference 2003 for
6 March 2003 at the Hilton Hotel, Sandton.

The authorities agreed on a bumper oneday conference.
The theme for the conference is
Competition and Development - Promoting
Competition in a Protected Economy. A

draft programme and registration details
are available on the Commission’s website
at www.compcom.co.za.
For more information please contact the
Information Officer at 012 482 9066.
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Visit the Competition Commission online at www.compcom.co.za for more information about the Commission and the Act, as well as rules and
amendments to the Act. You may also forward enquiries, comments and letters to:
THE EDITOR
Compliance Division
Private Bag X23
Lynnwood Ridge
0040

E-mail: CCSA@compcom.co.za
Tel: (012) 482 9000
Fax: (012) 482 9003

Competition News is issued quarterly and if you would like to receive future copies, please forward your particulars to enable us to add your
details to the distribution list.
© Please note that the information contained in this document represents the views of the authors and does not necessarily constitute the
policy or the views of the Competition Commission. Any unauthorised reproduction thereof will constitute copyright infringement.
Persons interested in this information should not base their decisions thereon without obtaining prior professional advice.

19

Towards a free and fair
economy for all

