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ABSTRACT 

The recent decision by the Tribunal in the DPI case; involving cartel conduct in the plastic 

pipes industry, espoused a rather novel approach in the fines imposed against cartel members. 

Adopting the new 6 step approach to fining which was applied actively for the very first time 

in the Aveng decision; the DPI case also clearly adopted the principle of penalty discounting. 

Significant about the DPI-case, among other things, is that 80% discount was granted for one 

of the respondent companies as a direct result of the testimony (Cooperation) of one witness 

that effectively made it difficult for the industry players to continue with the cartel. In 

granting such a large discount, the Tribunal, in effect send the message that cooperative 

conduct to fight cartels will not go unnoticed and should be taken into account when 

determining the appropriate penalty against the offending/cooperating firm.  

 

On face value, it seems this new shift is good for competition policy, in that it will encourage 

the kind of corporate culture which seeks to root out cartel conduct. However it is also clear 

that the principle of penalty discount risks under deterrence. This may be the case where the 

discounted penalty results in the fine being so minimum such as to render punishment 

ineffective. Furthermore, the trend of low and discounted penalties may have unintended 

ripple effects; that may result in firms ceasing to apply for leniency, under the misguided 

observation that cartel penalties are low. In such a scenario, and without leniency application; 

cartel detections may delay and likelihood of cartel detection lowered.  

 

Thus there is still the need to carefully balance between effectively deterring cartels through 

high penalties and encouraging good faith cooperation from firms in fighting cartels by 

rewarding such cooperation with discounted penalties where appropriate.  
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ENFORCEMENT AGAINST CARTELS: A FRESH APPROACH TO 

DETERMINING PENALTIES IN SOUTH AFRICA – FOR BETTER OR FOR 

WORSE? 

Londiwe Senona 

INTRODUCTION 

Competition policy has come to play a significant role in advancing South Africa’s economic 

growth and development objectives. It adds to the body of policies, laws and regulations 

giving effect to the transformation of our economy into a world class efficient and effective 

market in which all players can actively participate and derive equal opportunities. 

For its part, the Competition Act of 1998 provides a legal framework that seeks to proactively 

ensure that anti-competitive behaviour does not impede economic growth and development 

opportunities. Market conditions are however rarely ever stagnant and predictable. Also 

market players themselves are often dynamic and driven by self interests, which may or may 

not be for the benefit of the majority.  Consequently, the competition authorities have to 

constantly grapple with this moving target. In the process, giving effect to the law, but more 

importantly developing equally dynamic and responsive policies.  

For example, a case in point is the South African Competition authorities’ new approach to 

penalty imposition in cartel cases. The approach is not specifically in the Act, and in the 

absence of enacted guidelines the authorities have to effectively fill the gap by developing 

befitting enforcement tools against anti-competitive conduct, in particular cartel conduct, in 

tune with prevailing economic conditions. 

The decisions taken by the competition authorities, in particular the competition courts are 

inherently important in driving the competition policy direction, as well as in ensuring that 

the South African economy is internationally competitive and ripe for foreign direct 

investment. In developing precedence or jurisprudence, for such a dynamic and unpredictable 

environment, however, it is important for all sundry to critically analyse the outcomes in 

order to ensure that they are not out of step with the spirit and purport of the Competition 

Act; and in the process betraying its objectives.  After all competition law and policy is only 

relevant; hence effective to the extent that it is in tune with, and advances the goals of the 

South African economy.  
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This paper is inspired by the desire to constantly investigate and analyse recent developments 

in South Africa’s ever evolving competition law and policy in the context of South African 

market and economic challenges. Thus, specifically, the paper will consider new 

developments in the imposition of fines for cartel conduct as adopted in a number of recent 

cases before the Competition Tribunal and the CAC. Banning cartel activity is after all one of 

the cornerstones of competition law in South Africa.  

 

 First, this short analytical paper will broadly discuss the notion of discounted penalties for 

cooperative conduct in penalising cartels as expatiated in the recent decisions. Second, it will 

analyse this in the context of South Africa, thereby weighing the pros and cons of this 

approach. Third, the paper will briefly undertake an assessment of penalty discounting policy 

and its impact to enforcement against cartels, as adopted by leading jurisdictions such as US 

and EU. Lastly, the paper will by a broadly stated way-forward proffer some policy 

guidelines and recommendations for the future. 

 

ENFORCEMNET AGAINST CARTELS IN SA: THE JOURNEY SO FAR 

Cartel conduct is considered one of the most corrosive anti-competitive behaviour; hence 

their prohibition and rooting out is one of the main objectives of the Competition Act
1
 in 

South Africa and around the world
2
. Such cancerous behaviour distorts the markets, fosters 

corruption and greed; while robbing everyone else an equal opportunity to contest the 

markets.  It is no doubt inimical to the developmental aspirations of the economy.  

 

 As such under the Act, collusive conduct
3
 is duly classified as a per se prohibition; meaning 

that no defence or justification can be raised for such conduct. It is for this reason that 

penalties, meted by the competition authorities, aimed at rooting out cartel conduct should 

also carry sufficient disincentives that will discourage firms from being involved in cartel 

activity. Thus, in interpreting and applying the Act, the main objective, should also be to 

achieve a proactive penalty regime which is effectively aimed at deterring cartel behaviour 

and to breaking existing cartels. This requires a measure of innovation and evolution.  

 

                                                           
1
 Competition Act of 1998 as amended (‘the Act’). 

2
 For the international perspective see: Report prepared by the International Competition Network (ICN) 

Working Group on Cartels: Defining Hard Core Cartel Conduct, Effective Institutions, Effective Penalties, ICN 

4
th

 Annual Conference Bonn, Germany, 6-8 June 2005. 
3
 Contraventions in terms of section 4(1)(b) of the Act. 
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Evolution of Cooperative discounts in SA Jurisprudence 

 

Historically, since the inception of the Act, the policy approach in SA has correctly been 

geared towards ensuring that the ban and eradication of cartels is backed up with severe 

sanctions to ensure that fines imposed are appropriate and proportionate to the conduct, and 

essentially have the required deterrent effect. The approach is among others predicated on the 

argument that penalties which are not sufficiently high may well be construed as self 

defeating and inappropriate; since they will not act as a deterrent for other potential cartels. 

 

In taking this approach however, proportionality has always been considered to be a critical 

underlying principle to the imposition of penalties. As such, the central idea is never to lose 

sight to ensuring fairness to the respondent firm.
4
  In essence, the principle of proportionality 

espouses the notion that there be a balance between the offence and the punishment.
5
 

 

A quick assessment of cases which have been decided on the imposition of fines reveals that 

there is no hard and fast recipe for effective penalties, and that the exercise of calculating 

penalties to determine what size penalty would be appropriate in the circumstances of a case 

is a challenging exercise.  The cases also indicate that it is even more challenging to strike a 

proper balance between deterrence and over-enforcement.   

So far, what is clear is that the determination of an appropriate penalty is largely  

discretionary and can be decided on a case by case basis; paying attention to the evidence of 

each case  and weighing the factors listed in section 59 (3) of the Act.
6
  The factors are: 

(a) The nature, duration, gravity and extent of the contravention; 

(b) Any loss or damage suffered as a result of the contravention; 

(c) The behaviour of the respondent; 

(d) The market circumstances in which the contravention took place; 

(e) The level of profit derived from the contravention; 

(f) The degree to which the respondent has co-operated with the Competition; 

Commission and the Competition Tribunal; and  

                                                           
4
 Federal Mogul Southern Africa v Competition Commission [2005] 1 CPLR 50 CPAC, paragraph 72. 

5
 G.J. Werden, Sanctioning Cartel Activity: Let the Punishment Fit the Crime, April 2009 issue of the European 

Competition Journal. 
6
 CAC decision in SPC and Another v The Commission CAC Case No: 105/CAC/Dec10, paragraph 7. 
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(g) Whether the respondent has previously been found in contravention of this 

Act 

 

To guard against over-deterrence, section 59 (2) limits the cap of the penalty to no more than 

10% of the firm’s annual turnover in the Republic, and its exports from the Republic during 

the firms preceding financial year. 

As already stated the South African Competition Act has neither specific provisions dealing 

with cooperative discounts nor are there fining guidelines to ventilate the relevant 

considerations to the assessment of penalty discounts.  Nevertheless, under section 59(3) 

there is the consideration for the degree of cooperation of a respondent firm with the 

competition authorities as well the respondent firm’s cooperation against cartel conduct 

within the industry, which either mitigates or aggravates the penalty amount reached.  

In earlier cases such as the Federal Mogul which was concerned with a contravention of 

section 5(1) of the Act
7
 and South African Airways, an abuse of dominance case

8
,  the 

Tribunal  developed its approach to the imposition of administrative penalties by applying 

relative weightings to the factors listed in section 59(3) as a guideline. For instance, the 

behaviour of the respondent weighed 1.0%, and the degree of cooperation with the 

competition authorities weighed 1.5%. Thus, a firm that failed to co-operate could find its 

fine increased by this percentage or part thereof, conversely, a firm that co-operated could 

find that its fine is discounted by this amount or part thereof. 

 

However the approach to imposing fines taken by the Tribunal in the cartel case in Pioneer
9
 

is somehow different and signals a change from the formulaic consideration of the weighing 

of the factors under section 59(3). The reason for this move was that meaningful distinctions 

need to be made between different contraventions, since not all factors listed in section 59(3) 

would be present in every case or in all types of contraventions, and that they would not be 

equivalent weight in every case.
10

  

                                                           
7
 Supra footnote 4. Section 5(1) states that “an agreement between parties in a vertical relationship is prohibited 

if it has the effect of substantially preventing or lessening competition in a market, unless a party to the 

agreement can prove that any technological, efficiency or other pro-competitive, gain resulting from that 

agreement outweighs that effect. 
8
 Competition Commission v South African Airways (Pty) Ltd [2005] 2 CPLR 303 (CT). 

9
 Competition Commission v Pioneer Foods (Pty) Ltd, CT Case No: 15/CR/Feb/07 and 50/CR/May08. 

10
 Competition Commission v Southern Pipeline Contractors and Another, CT Case No: 23/CR/Feb09 paragraph 

20. 
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It is important to note that the behaviour of the respondent under section 59 (3) of the Act in 

case law has first been described as the behaviour of a respondent firm in relation to the 

South African market; i.e. consumers and competitors as opposed to how it responds to the 

regulators, for instance, the respondent firm’s conduct to disrupt the cartel in the industry 

would be a factor weighed in mitigation of the respondent firm.  Secondly, there is the 

behaviour of the respondent firm in respect to the degree of cooperation with the regulators, 

which the Tribunal has said should attract a high weighting because of the importance 

attached to co-operation with the regulators. The Tribunal said those who co-operate should 

be able to score well in mitigation of the penalty whilst those who have not, should be 

penalised.
11

 

 

It may happen at times that the Tribunal may consider the respondent firm’s conduct in 

regard to cooperation to be neutral; i.e. neither aggravating nor mitigating.
12

 Therefore 

whether mitigating or aggravating factors exist depends on the facts and evidence of each 

case. If the Commission developed and published fining guidelines, perhaps it would be 

helpful as part of those guidelines, to identify the possible types of mitigating and 

aggravating factors.
13

 

 

Recent developments in Cooperative Discounts:  SPC, Aveng and DPI cases 

 

The recent cases on the imposition of penalties are testimony of the fact that the competition 

authorities’ interaction with the Act on the imposition of penalties is evolving. One of the 

issues still vexing our developing jurisprudence however is the question of what constitutes 

an appropriate penalty?
14

 The following case shed some light: 

 

 

                                                           
11

 See Table 4 of SAA decision factor (c) and (f). 
12

Competition Commission v Aveng and Others, Case No: CT 84/CR/Dec09 paragraph 181. 
13

 The Tribunal averred the same view is SPC case, See supra footnote 10 paragraph 42. 
14

 L. Mendelsohn and R Hlatswayo, Approach to Penalties creates Uncertainty, Competitive Edge. 
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The SPC case 

The SPC case
15

, which involved a cartel in the construction industry in South Africa, 

specifically in the market for the manufacturing of precast concrete products such as concrete 

pipes, culverts, manholes and sleepers was the first recently to raise some new interesting 

developments.
16

  

 

This cartel was a hard core cartel described by the Tribunal as the most enduring, 

comprehensive and stable cartels prosecuted to date. It existed at both national and regional 

levels and was said to have adversely affected many markets.
17

  In this case, both SPC and 

Conrite Walls admitted they contravened the Act by engaging in the cartel, but contested the 

quantum of the penalty sought by the Commission, being equivalent to 10% of each of the 

respondents’ annual turnover for the preceding year.  

 

In this case, the Tribunal, for the first time imposed a penalty calculated on the basis of the 

total turnover of a company, whereas in the past the Tribunal limited its penalties to affected 

turnover; being the turnover relating to the products that were the subject of the contravening 

conduct. The Tribunal also imposed the maximum penalty of 10% against SPC resulting in a 

penalty of R16 million because of the central role played by SPC in the cartel. Conrite was 

fined  R6 million  being 8% of its total  turnover mainly because the Tribunal found that 

Conrite’s role in the collusion related only to the markets in KZN and was confined to fewer 

products . The approach followed by the Tribunal in this case shows that penalties for cartels 

of long duration will attract maximum penalties. 

 

Both SPC and Conrite appealed the Tribunal decision. The Competition Appeal Court (CAC) 

overruled the Tribunal’s decision and found that SPC was liable for a fine of R8 million 

being 20% of affected turnover, and Conrite R2 million being 7% of affected turnover, thus 

reducing the penalties which had been imposed by the Tribunal, by almost half in the case of 

SPC, and more than half in the case of Conrite.
18

 

                                                           
15

 Supra footnote 10. 
16

 The remaining respondents in this matter were SPC and Conrite. One of the respondents, Rocla applied for 

Leniency in terms of the Commission’s Corporate Leniency Policy, and four of the respondents settled with the 

Commission. 
17

 Supra footnote 10 paragraphs 8. 
18

 Southern Pipeline Contractors and Another and the Competition Commission, Case No: 105/CAC/Dec10 and 

106/CAC/Dec10. 



9 
 

 Critical in this case is the fact that the CAC endorsed the EU approach to the calculation of 

penalties, and recommended that regard be had to the EU guidelines of 2006.
19

 This assertion 

has subsequently informed the Tribunal’s approach to imposition of fines in the cases that 

followed the SPC case. 

 

Two such cases - the Aveng case
20

 and the DPI case
21

: both of which involved cartel conduct 

saw the Tribunal decision advance  the new approach of cooperative discounts in imposing 

penalties against cartels. It is important to analyse the pros and cons of this new approach and 

the overall impact of the ensuing trend in the levels of penalties against cartel conduct. The 

critical question to bear in mind is whether or not the new trend is likely to deter cartel 

conduct? And whether or not we are moving towards the right direction? 

 

The Aveng case 

On 7 May 2012, the Tribunal issued its decision in the mesh cartel case against RMS and 

Vulcania. The Tribunal found that both RMS and Vulcania had contravened section 4(1) (b) 

(i) and (ii) of the Act and ordered Vulcania to pay a penalty of R5 million and RMS to pay a 

penalty of R21million.
22

  Vulcania and RMS each obtained 40% discount in the basic penalty 

amount, of which 50% of the penalty would be payable within 60 days of the Tribunal 

decision and the balance in about a year’s time.
23

 

In this case the Tribunal applied for the first time the new six step approach to penalties
24

 

which adopts some of the features of the EU fining guidelines.
25

 One of the steps explicitly 

makes provision for discounting the base penalty by considering factors that might mitigate 

or aggravate the penalty amount, and then by way of a discount or premium expressed as a 

percentage of that amount, which is either subtracted from or added to it.  

 

 

                                                           
19

 Supra footnote 18, paragraph 49. 
20

 Competition Commission v Aveng and Others, Case No: CT 84/CR/Dec09. 
21

 Competition Commission v DPI Plastics and Others, Case No: CT 15/CR/Feb09. 
22

 Vulcania and RMS have appealed the Tribunal’s decision, and the Commission has also lodged a cross 

appeal. 
23

 Aveng decision paragraphs 197-203. 
24

 Ibid paragraph 133. 
25

 Published in 2006. 
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The Tribunal’s new six step approach is
26

: 

Step one: determination of the affected turnover in the relevant year of assessment. The 

affected turnover of the respondent firm, the Tribunal said is based on sales of the products or 

services that can be said to have been affected by the contravention, and as a matter of policy, 

the year selected for this purpose is the last financial year of the period for which there is 

evidence that the contravening conduct existed.
27

 

Step two: calculation of the ‘base amount’, being that proportion of the relevant turnover 

relied upon. The determination of the base amount is largely discretionary. The Tribunal’s 

approach to assessing the basic amount is to examine the effect of the cartel as a whole by 

referring to the factors in section 59(3) subsections (a) (nature, gravity, and extent of the 

contravention, (b) (any loss or damage suffered as a result of the contravention) and (d) (the 

circumstances in which the contravention took place), which will then inform an approach to 

the proportion of the affected turnover which constitutes the basic amount, which is between 

zero to 30%.
28

 

Step three: where the contravention exceeds one year, multiplying the amount obtained in 

step 2 by the duration of the contravention. This step recognises proportionality wherein long 

lasting contraventions, which are more harmful, are more heavily fined than contraventions 

of a shorter duration.
29

   

Step four: rounding off the figure obtained in step 3, if it exceeds the cap provided for by 

section 59(2). This is an adjustment to the basic amount in the event of the 10% cap being 

exceeded.
30

 

Step five: considering factors that might mitigate or aggravate the amount reached in step 4, 

by way of a discount or premium expressed as percentage of that amount that is either 

subtracted from or added to it. This is done by assessing the remaining factors set out in 

section 59(3), subsections (c) (the behaviour of the respondent), (e) (the level of profit 

derived from the contravention), (f) (the degree to which the respondent has cooperated with 

the regulators) and (g) (whether the respondent has previously been found in contravention of 

the Act). 

                                                           
26

 Aveng paragraph 133. 
27

 Ibid 134-139. 
28

 Ibid paragraphs 140 – 147. 
29

 Ibid paragraph 148. 
30

 Ibid paragraph 149-152. 
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Step six: rounding off this amount if it exceeds the cap provided for in section 59(2). If it 

does, it must be adjusted downwards so that it does not exceed the cap. This step is to again 

ensure that the amount reached does not exceed the statutory cap set out in section 59(2).
31

 

The Tribunal cautioned that these steps should not be approached in a rigid manner. 

Additionally, the Tribunal, considering the respondent firms’ financial background, allowed 

50% of the fines to be paid within 60 business days of the date of the decision and the 

balance not more than a year later. 

Arguably, the Tribunal’s approach to fines in this case begs the question whether South 

African competition policy on fines is shifting to a much more generous approach whereby 

contravening firms, particularly cooperative cartelists, will not feel the brunt of paying for 

their sins, and if so whether this does not risk under deterrence or compromises 

proportionality of the fines? 

Of concern is also the impact that a trend of low fines may have on the Commission’s 

settlement of cartel cases, particularly where the trend of fines imposed by the Tribunal 

against respondent firms on contested cases, are much lower than agreed penalties in terms of 

consent agreements. For instance, in the Aveng case, Aveng settled with the Commission in 

terms of a consent agreement confirmed by the Tribunal.
32

 In terms of the consent order, 

Aveng agreed to pay R128 million, being 8% of its turnover in the relevant financial year, for 

its involvement in cartel conduct in respect of wire mesh as well as reinforcing bar.  

The penalty agreed by Aveng in terms of the consent order is clearly much more substantial 

than the fines imposed by the Tribunal against Vulcania and RMS. This further begs the 

question whether such outcome will not compromise the Commission’s settlement process 

with firms which have contravened the Competition Act, mainly because if expected fines are 

low, then it follows that the incentive for firms to settle with the Commission will also be 

low. 

The DPI case 

The DPI case involved a cartel in the Plastic Pipes Industry. The Tribunal followed the new 

six step approach applied in the Aveng case in the determination of the penalty against the 

respondent firms found to have contravened the Act.  Three of the respondent firms in this 

                                                           
31

 Aveng paragraph 154. 
32

 The Tribunal confirmed the consent agreement on 6 April 2011. 
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case reached settlement with the Commission which were confirmed as orders by the 

Tribunal; i.e. Marley which agreed to pay R31 million being 6% of its turnover, Swan 

Plastics which agreed to pay R7 million being 6% of its turnover, and Flo-Tek which agreed 

to pay R5 million also being 6% of its turnover in the relevant financial year. Of the 

remaining respondents McNeil, Amitech and Petzetakis were found to have contravened the 

Act and fined, R2 million, R11 million and R9 million respectively, and each given discounts 

of 20%, 40% and 80% respectively.  

The Tribunal further gave the respondent firms a grace payment period, with 50% payable 

within 90 business days of the date of the Tribunal order and the balance to be paid not more 

than a year of the date of the first payment. Possibly, in granting this grace period, the 

Tribunal may be accused of affording further credence to the laxity approach in imposing 

harsh penalties for what is considered by the entire most pernicious anti-competitive act.   

The discount granted to Petzetakis is no doubt extra ordinarily large, especially since the 

Tribunal acknowledged that Petzetakis was among the firms which constituted part of the 

glue that held the cartel together despite its ups and downs.
33

 The Tribunal’s reasons for 

granting a lesser penalty than it ordinarily would in Petzetakis’s case are largely attributed to 

one of the witnesses in the case:  Miss Harding, who was the Managing Director of 

Petzetakis, and her remarkable conduct to take up the challenge to clean up the ethics in the 

Plastics pipes industry. The Tribunal explained extensively the steps that were taken by Miss 

Harding to destabilise the cartel, and commended her for her courage and integrity. All of this 

counted in mitigation for Petzetakis.By this the Tribunal sent the message that actions to 

destabilise or to stop cartel conduct should be recognised and considered an important 

mitigation factor.  

The manner in which this is done is also important, as the Tribunal explained that Harding 

did not stealthily withdraw or cheat, so that the remaining firms were still under the 

impression that Petzetakis was part of the club, but rather she announced to the most senior 

people of the firms which were cartel members that Petzetakis was no longer part of the 

collusive arrangement.
34

 According to the Tribunal such an approach signals to the business 

community that the public disavowal of cartel arrangements will not go unrecognised when it 

comes to the imposition of sanctions. The Tribunal said that conduct such as that displayed 

                                                           
33

 Dpi  paragraph 212. 
34

 Ibid paragraph  229. 
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by Harding, will, if honestly and effectively executed, qualify for recognition as a significant 

mitigating factor. 

Such an approach is good to the extent that it creates a greater incentive for firms to act 

against co-conspirators, to proactively cooperate to destabilise and root out cartel conduct. 

Cooperation in respect to law enforcement against cartel activity, in this regard is much like 

that against many other crimes, in that it can be used as a valuable tool to induce one 

conspirator to turn on the others, if such cooperation will offer the prospect of escaping 

serious sanctions.
35

 

However, one of the risks posed by the cooperative discounts of the magnitude such as that 

given to Petzetakis in DPI case is that firms may come through in future cases and claim that 

they deserve the same reduction received by respondents in other decided cases. As much as 

the Tribunal follows a discretionary approach, and makes its assessment based of the factual 

matrix of each case, it seems that the bar which the Tribunal sets for the discounts, in 

particular sizable discounts such as the one given to Petzetakis, should not only be clear, but 

also be high enough such that any other firm which hopes to qualify should discharge 

sufficient evidence to show that it has earned it. 

 

COOPERATIVE DISCOUNTS: U.S AND EU APPROACH 

 

Both the US and EU have fining guidelines in place to promote transparency, consistency and 

predictability for firms in the determination and calculation of appropriate penalties. These 

guidelines are not applied rigidly; as such a measure of flexibility is achieved by the 

consideration of mitigating and aggravating factors
36

.   In both jurisdictions, cooperating 

cartel participants that have lost the race for full immunity from prosecution may still receive 

a reduced penalty. That means that two equally culpable members of the same cartel can 

receive vastly different penalties based on their early acceptance of responsibility and the 

timeliness and value of their cooperation. 

 

                                                           
35

 Supra footnote 5 pages 33. 
36

 Both jurisdictions in their guidelines provides some clarity regarding what constitutes mitigating and 
aggravating factors. 
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In the US, discounts for cooperation are normally granted as part of the DOJ’s Corporate 

Leniency Policy (CLP), and arriving at a mutually satisfactory discount is governed by 

procedures contained in the DOJ’S Grand Jury Manual (DOJ 1991). Substantial assistance to 

authorities in investigating or prosecuting another person is considered an explicit basis for a 

downward departure for the guideline sentence.
37

 Pursuant to the Commission’s Leniency 

Notice, the corporate cartel participant, that is, the first to self-report and qualify can receive 

full immunity from fines, and corporate cartel participants that lose the race for full immunity 

may still qualify for a reduction in fine in exchange for their cooperation. 

 

There are three reasons for granting discounts below the minimum specified by the US fining 

guidelines: full amnesty for an applicant for the CLP, for an inability to pay where a high fine 

will cause the firm to be bankrupt, or for cooperation with prosecutors after a cartel is 

exposed. Cooperation has been described for the purposes of the US guidelines as in essence 

the divulging of secret information about the cartel’s collusive conduct, in particular 

information held by one member of a cartel and divulged about other members.  

 

The guidelines also outline the specific types of cooperation expected from firms that have 

admitted their guilt, including: producing all information requested by the DOJ, permitting all 

relevant information to be shared with foreign authorities, securing the cooperation of all 

employees for interviews or testimony,  and immediate cessation of collusion. Cooperation 

discounts for second-in-firms are on average, in the range of 30% to 35% off the bottom of 

the Guidelines fine range, and at the top of the Guidelines range is a discount of 65 to 68%.
38

 

 

The European Commission (EC) also operates a leniency programme which offers 

cooperative discounts on fines imposed under the EC guidelines in terms of which reductions 

in fines of between 20% and 50% are granted for parties who provide ‘value added’ evidence 

which is defined as evidence which strengthens the Commission’s ability to prove the facts of 

its case. 

 

The proponents of cooperative discounting policy in EU argue that fine discounts lead to a 

more than compensating increase in the probability of detection and successful prosecution, 

                                                           
37

 See United States Sentencing Commission, Federal Sentencing Guidelines Manual S5K1.1 (2007). 
38

 Hammond, Scott D. Lessons Common to Detecting and Deterring Carel Activity, address at the 3d Nordic 

Competition policy conference, Stockholm, Sweden(September 12,2000). 
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whilst critics argue that the Leniency programme in this regard appears over generous and 

does not enhance deterrence. 

 

CONCLUDING REMARKS 

The potential impact of large penalty discounts on the South African Commission’s 

Corporate Leniency Policy (CLP) cannot be overlooked.  The logic and objective of the CLP 

is that cartel activity is best exposed if firms are incentivised by the benefit of immunity if 

they come forward to the Commission and confess. However the approach of substantial 

discounts which may result is low fines and ultimately under deterrence defeats such an 

objective. If a leniency applicant can easily expect to receive a discount close to 100% 

discount, then there is little advantage to beget by being the first to apply for leniency from 

the Commission.
39

 

The policy of discounting penalties is good to the extent that it encourages a culture of 

cooperation from firms. This can assist and add value to the Commission’s prosecution of 

cartel cases, as well as help to destabilise and root out cartel conduct. It is however necessary 

that the competition authorities  apply the discounting policy carefully, consistently and with 

the necessary balancing act, to ensure that penalties remain high enough to achieve the 

required deterrent effect as opposed to under deterrent.  

 

It is also important that the principle of proportionality in the imposition of fines be 

preserved. Moreover, rewarding of discounts to fines imposed should not be so excessive 

such that it undermines the effectiveness of the Commission’s CLP and settlement process as 

well as enforcement against cartels.   

 

While the discounting policy should be used to encourage the culture of cooperation by firms 

in the prosecution and rooting out of cartel activity, fines imposed should also continue to be 

tough to ensure that cartels remain fragile and to ensure increased detection of such conduct. 

In essence firms need to understand that they must earn the discount. 

  

It would seem that transparency in the method of calculating penalties is an important 

consideration to ventilate, among other issues, what the proper level of discounts should be, 
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and what factors should be considered for a firm to quality for reduction in the penalty. Like 

our US and EU counterparts, it would be helpful to consider a discount range, and have a top, 

middle and bottom range guideline which  inform what factors will be considered for a firm 

to quality for a discount within a particular discount range. This will help achieve 

predictability for firms.  

 

Competition authorities need to be alive to the fact that the discounting policy if inadequately 

applied could have detrimental effects, among others, it could result in straining the 

Commission’s resources to the extent that it may lead to excessive litigation as firms are 

unlikely to settle with the Commission but most likely to gamble towards contesting the 

Commission’s case in expectation of getting off on a lighter penalty. 

 

No doubt a proper balancing act is required; since a failure to properly introduce this new 

approach to the South African economic climate maybe undesirable for the advancement of 

Competition Act objectives, while getting it right may go a long way in significantly 

enhancing the collective goal of economic growth and prosperity.   
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