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ACCESSING THE COMPETITION COMMISSION’S ‘SECRETS’ 

Romeo Kariga* and Nelly Sakata**
1
  

I INTRODUCTION  

The Competition Commission South Africa has of late faced a number of challenges 

regarding documents covered by a "restriction of access". These documents include leniency 

application and documents submitted in support thereof, certain internal documents, and 

information claimed as confidential. Respondents have challenged the Commission's refusal 

to grant access to leniency documents, despite the Commission's Corporate Leniency Policy 

providing for confidentiality of the information submitted by the leniency applicant. Further, 

respondents have sought access to some of the Commission's deliberations regarding cases, 

for instance, internal reports and recommendations. In addition, the Commission still receives 

requests for information claimed as confidential in mergers and complaint referrals. The 

Competition Act 89 of 1998, as amended (“the Act”) makes provision for the access of 

restricted and/or confidential information to interested third parties. The question that arises 

is whether the disclosure of such documents would undermine the effective enforcement of 

the Act by the Commission and the importance of protecting information that the legislature 

and the legal system sought to guarantee. This paper analyses the classes of documents that 

have been sought by respondents and how to access them in terms of the Act and other 

provisions in the legal system. The paper will also look at recent case law and the attitude of 

the courts on the disclosure of these pertinent documents. The European Union’s DG Comp 

has also had to deal with challenges arising around the access of restricted documents and the 

paper considers its experiences as well as those of other jurisdictions.  

II THE COMMISSION’S “SECRETS”  

There appears to be a perception that the Commission wants to keep certain information 

“secret”.  This perception may be the result of the Commission’s reluctance to hand over 

certain information and documents.  What is considered as “secrets”
2
 are the leniency 

documents and restricted information, which the Commission restricts access to in terms of 
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 “Professional secrecy” which is described as “the principle in terms of which officials are obliged to keep 

secret information on a specific firm”.  It is further accepted that such information is not limited to “business 

secrets”, but also to information which, if disclosed, will be detrimental to the firm.  



 

Page 2 of 24 
 

the Competition Act 89 of 1998, as amended (“the Act”) and other applicable legal 

principles. Commission Rule 14 identifies various classes of information that are regarded as 

restricted information namely confidential information within the meaning of the Act;
3
 the 

identity of a complainant if the complainant elects for its identity not to be disclosed;
4
 

information that has been received by the Commission in a certain matter be it a complaint 

referral or merger;
5
 internal documents;

6
 and other documents that may not be disclosed in 

terms of the Promotion of Access to Information Act 2 of 2000  (PAIA).
7
 Commission Rule 

14(1)(d) and (e) are the most relevant subsections for purposes of internal documents and 

leniency applications. 

The Commission receives sensitive information from third parties in leniency applications, or 

other confidential information and generates internal documents for decision making 

purposes. The information and documents are usually not in the possession of respondents, 

parties to a merger or their experts. This paper will focus on the leniency documents and 

internal documents. 

(a) Internal documents 

The Commission’s internal documents are not made available to parties in mergers and 

complaint referrals. Even though access to these documents are generally restricted in terms 

of Rule 14 of Rules for the Conduct of Proceedings in the Competition Commission 

(“Commission Rule), parties have asked for these documents in discovery and review 

proceedings of both mergers and complaint referrals.  

Commission Rule 14(1)(d) identifies the nature of the internal documents that are restricted.  

In terms of Rule 14(1)(d) restricted information includes any document, inter alia: 

“(i) that contains -  

(aa) an internal communication between officials of the  Competition 

Commission, or between one or more such officials and their 

advisors; 

                                                           
3
 Rule 14(1)(a). Confidential Information is defined as “… trade, business or industrial information that belongs 

to a firm, has a particular economic value, and is generally not available to or known by others” (cf section 

1(v) of the Act) 
4
 Rule 14(1)(b) 

5
 Rule 14(1)(c) 

6
 Rule 14(1)(d) 

7
 Rule 14(1)(e) 
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(bb) an opinion, advice, report or recommendation obtained or 

prepared by or for the Competition Commission; 

(cc) an account of a consultation, discussion or deliberation that has 

occurred, including, but not limited to, minutes of a meeting, for 

the purpose of assisting to formulate a policy or take a decision 

in the exercise of a power or performance of a duty conferred 

or imposed on the Commission by law; or 

(ii) the disclosure of which could reasonably be expected to 

frustrate the deliberative process of the Competition 

Commission by inhibiting the candid -  

(aa) communication of an opinion, advice, report or 

recommendation; or  

(bb) conduct of a consultation, discussion or 

deliberation. . .”. 

The Tribunal in the ArcelorMittal case,
8
 which will be discussed in more detail below, 

observed that information classified as restricted under Rule 14 may be restricted at a point in 

time or by nature.
9
   

The documents described in Rule 14(1)(d) are restricted by nature and not by the time in 

which they are requested. Should a party seek access to those documents, they are generally 

not entitled to such access even after the Commission has made a referral. Documents 

mentioned in Rule 14(1)(c) are restricted by time. This means that once the Commission has 

made a decision to refer or non-refer a complaint referral, or to approve or prohibit a merger, 

the information it has gathered during the investigation ceases to be restricted.  

The documents that parties usually seek from the Commission are the internal documents that 

are generated by the Commission’s staff. These documents are protected from disclosure 

                                                           
8
   Competition Commission v Arcelormittal South Africa Ltd and others [2010] 2 CPLR 386 (CT)  (“Mittal, 

(CT)”).  
9
 Mittal (CT) ibid para 16. The Tribunal stated: [16] Rule 14, as we previously observed in the Netcare decision, 

caters for the category of restricted information in a dualistic sense.  Information may be restricted at a point in 

time, but later ceases to be, or it is restricted by nature and this categorisation endures, notwithstanding an 

event in time, although their distinct dualism may be elided – even these documents may become “unrestricted 

by later events” 
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under Rule 14(1)(d) which lists the categories of the internal documents that are restricted 

and should not be disclosed. As quoted above, the internal documents that are protected from 

disclosure include the internal communications between the Commission’s staff among 

themselves or with their advisors,
10

 opinions, reports or recommendations that are prepared 

by or for the Commission,
11

 accounts of consultations, discussions or deliberations by the 

Commission whether to formulate a policy or for purposes of decision making in terms of the 

Act.
12

 The last category would include the minutes of such meetings or the handwritten notes 

that are taken at such meetings. What is intended to be covered are also notes taken during 

the course of interviewing market participants in the course of merger and enforcement 

investigations.
13

   

In summarising the nature of the information restricted in terms of Rule 14, the Tribunal said, 

in the Computicket
14

 case, that the information restricted under Rule 14 can be divided into 

three categories. Category (i) deals with internal communications and communications 

seeking or receiving advice, reports, opinions, and accounts of consultations, discussions, 

deliberations including minutes.
15

 Category (ii) deals with any other type of document that 

the disclosure of which could reasonably be expected to frustrate the deliberative process of 

the Commission by inhibiting candid communications or consultations.
16

 Category (iii) deals 

with documents which may contain policy or contemplated policy.
17

   

In the past parties have requested the Commission investigators handwritten notes both in 

merger cases and complaint referrals,
18

 internal reports and memos that are generated for 

decision making purposes,
19

 and all the documents whether internal or otherwise, that were 

before the Commission’s decision makers at the time of making a specific decision.
20

  

 

                                                           
10

 Rule 14(1)(d)(i)(aa) 
11

 Rule 14(1)(d)(i)(bb) 
12

 Rule 14(1)(d)(i)(cc) 
13

 Netcare Hospital Group (Pty) Ltd / Community Hospital Group (Pty) Ltd [2008] 1 CPLR 153 (CT) 

(“Netcare”) and Astral Operations Ltd and another v The Competition Commission of South Africa; In re The 

Competition Commission of South Africa v Astral Operations Ltd and another [2009] 2 CPLR 498 (CT) 

(“Astral”). 
14

 Computicket (Pty) Ltd v The Competition Commission 20/CR/Apr10 (“Computicket”) 
15

 Computicket (Supra) par 67 
16

 Computicket (Supra) par 67 
17

 Computicket (Supra par 67 
18

 Netcare (supra); Astral (supra)    
19

 Computicket (supra)  
20

 Caxton and CTP Publishers and Printers Limited v The Competition Commission and Others 13/X/Feb11 

(“Primedia Paarl Media”) 
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(b) Leniency applications 

Leniency applications are submitted in terms of the Commission’s Corporate Leniency Policy 

(CLP) which was initially adopted in 2004 
21

   and later amended in 2008
22

.The amendments 

allow, inter alia, for provisions relating to the acceptance of oral statements,
23

 application for 

a marker,
24

  and most importantly to allow for an instigator to apply for leniency. 

In terms of the CLP, a self-confessing cartel participant may be granted immunity from 

prosecution and administrative penalties in terms of the Act, if, among other things, it is first 

to approach the Commission and provides it with information that will be sufficient for the 

Commission to prosecute the cartel.
25

   While no relief is sought against the CLP applicant, 

nothing in the CLP prevents a person from instituting civil proceedings against the CLP 

applicant and as such a firm which has been granted immunity in terms of the CLP is not 

protected from civil damages actions.
26

 

The CLP process is undertaken on a confidential basis. The Commission will guard as 

confidential any information received from the leniency applicant, unless the leniency 

applicant grants its consent for such a disclosure.
27

  The legitimacy of the Commission’s CLP 

has been challenged and the Commission has often received requests by the respondents to 

gain access to the protected documents which have been lodged in support of a leniency 

application. These requests are often made after the Commission has filed its referral affidavit 

with the Tribunal but before the respondents have filed their answering papers. The 

Commission’s refusal to disclose protected documents is supported by a number of reasons 

which we discuss in greater detail below. 

 

III. THE LEGAL FRAMEWORK  

There have been a number of challenges that have tested the restriction to access to internal 

documents of the Commission, and leniency application and documents lodged in support 

                                                           
21

 Gazette notice 194 of 2004 
22

 Government Gazette no. GG31064/2008, Notice 628 of 2008 dated 23 May 2008. 
23

 Section 15 of the 2008 CLP policy has provision for the submission of information regarding the alleged 

cartel by way of an oral statement. 
24

 Section 12 of the 2008 CLP policy allows a prospective leniency applicant to apply for a marker prior to the 

filing of a leniency application in order to protect its place in the “queue” of leniency applications.  
25

 See clause 3 of the CLP 
26

 See clause 6.4 of the CLP  
27

 Clause 6.2 of the CLP  
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thereof (“leniency documents”).
28

  This part of the paper provides a summary of the key cases 

that address access to these pertinent documents, as well as the statutory framework that 

regulates access to this information.  

(a) Challenges to date – Case law  

(i) Requests for internal documents: Computicket
29

 

In its application to compel discovery Computicket applied for the Commission to discover 

“all materials including the report(s) and recommendation(s) to the Competition 

Commissioner and/or the Executive Committee of the Commission based on which the 

decision to refer the complaints of alleged abuses of dominance against Computicket was 

taken”.
30

  The legal team for Computicket made the following arguments: 

 there were compelling reasons for the Tribunal to order discovery; 

  Rule 14 does not assist the Commission,  

 Rule 14 is unconstitutional, and that  

 the Act discusses the release of documents by the Commissioner in terms of Rule 

14(1)(c), litigation privilege is not applicable as there was no litigation anticipated 

when the report was considered by the Commission’s Exco, and  

 denied that the request was broad and incapable of being executed.  

The Commission argued that: 

 there were no grounds for the Tribunal to order the discovery of the internal 

documents as they were restricted in terms of Rule 14(1)(d); 

 discovery in application proceedings is a rare remedy;  

 the documents were covered by litigation privilege;  

 the request made by Computicket was vague and incapable of enforcement. 

In considering the proper interpretation of Rule 14, the Tribunal stated that this provision was 

indeed constitutional in so far as it is in accordance with the provisions of PAIA.  The 

Tribunal went on to order that the Commission could rely on Rule 14 as the documents 

requested were indeed restricted. This case is currently on appeal to the Competition Appeal 

Court (CAC). 

                                                           
28

 Pioneer, Arcelormittal, Computicket, Netcare, Astral, Ansac.    
29

 Computicket (supra)  
30

 Computicket (supra) par 43 
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(ii) Request for leniency documents: From Pioneer
31

 to Arcelormittal
32

  

The Commission’s approach to protect from disclosure leniency documents was challenged 

as early as 2008 in the Pioneer case.
33

 In that matter, Pioneer sought access to the leniency 

documents filed by Premier Milling, a member of the cartel.  The Commission resisted 

Pioneer’s request by claiming that this category of documents were protected by litigation 

privilege.
34

  Pioneer challenged the Commission’s claim of litigation privilege by arguing 

that litigation privilege could not be asserted at the Tribunal, since it was not a court.  Pioneer 

further argued that even if the Tribunal were a court, leniency documents were sought and 

obtained in pursuance of the CLP, and not litigation.
35

 In conclusion, the Tribunal found that 

the Commission was entitled to claim litigation privilege in respect of the leniency 

application and that the statements made in pursuance of the CLP fell under that privilege.
36

  

However a more recent case which looked at the issue of access to leniency documents is the 

ArcelorMittal
37

 matter.  

In the Arcelormittal
38

  case, some of the respondents, namely ArcelorMittal (“Mittal”) and 

Cape Gate, sought to obtain access to certain documents, including the leniency application 

and its underlying supporting documents (“leniency documents”) which had been filed with 

the Commission by the leniency applicant, Scaw.
39

  Mittal and Cape Gate argued, inter alia, 

that because the Commission had made reference to the leniency documents in its referral 

affidavit, it was compelled in terms of rule 35(12) of the Uniform rules of the High Court to 

discover such documents in order to allow the respondents to plead.
40

  Mittal relied on Rules 

14 and 15 of the Commission’s rules, whilst Cape Gate raised High Court rule 35(12).  The 

Commission refused the production of these documents on the basis that such documents 

were regarded as restricted information in terms of Rule 14(1)(e) of the Commission’s Rules 

                                                           
31

 Pioneer Foods (Pty) Ltd v Competition Commission in re: Competition Commission v Tiger Brands Ltd t/a 

Albany and another; Competition Commission v Pioneer Foods (Pty) Ltd t/a Sasko and another [2009] 1 CPLR 

239 (CT) (“Pioneer”).   
32

 Mittal (CT) (supra); ArcelorMittal and Cape Gate v Competition Commission (103/CAC/Sep10) (“Mittal 

(CAC)”).  
33

 Pioneer (supra) 
34

 Ibid para 6.  
35

 Ibid para 15.  
36

 Ibid para 40-41.  
37

 Mittal (CT) and Mittal (CAC) supra. .  
38

 Ibid   
39

 Scaw was the CLP applicant in the case.  
40

 Rule 35(12) of the Uniform Rules of the High Court stipulates that any document referred to in the opponent’s 

pleadings must be produced for inspection and copying, if access is requested.  
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read together with section 37(1)(b) of PAIA.  The Commission further argued that the 

leniency documents were covered by litigation privilege.   

The Tribunal refused to grant the respondents access to the leniency application, and found in 

favour of the Commission that the leniency documents were the subject of a valid claim for 

litigation privilege.
41

  Mittal and Cape Gate subsequently appealed the Tribunal’s decision at 

the Competition Appeal Court (CAC).    

The CAC found in favour of Mittal and Cape Gate, and held that the respondents were indeed 

entitled to access the requested leniency documents.  In reaching this decisionthe CAC 

reasoned that the referral affidavit referred not only to the leniency application, but also to 

documentation which formed part of that application
42

  and ordered that such documents 

ought to have been disclosed to Cape Gate. It further held that Cape Gate rightly required the 

documents in order to assess its position and understand the case before it before filing an 

answering affidavit, in accordance with High Court rule 35(12).   However, the Commission 

raised the question of litigation privilege.  This aspect will be discussed in greater detail 

below.  Suffice to say at this stage that since the leniency application was also covered by 

confidentiality claims under section 44 of the Act, the CAC found it unnecessary to decide on 

the particular issue of litigation privilege, and remitted the case to the Tribunal for a decision 

on the confidentiality issue. 

(b) Accessing the Commission’s secrets in terms of the Act  

In order to understand the impact of these decisions, it is important to briefly discuss the legal 

framework against which these decisions were taken.   

(i) Commission Rule 14 

Commission Rule 14 identifies the nature of the information that is restricted. It also contains 

internal guidelines that a party may use to assess whether or not they are entitled to 

documents. In particular, if the internal documents sought may inhibit future candid 

discussions among the Commission employees access will be denied. Conversely, one may 

argue that if the documents sought do not have the effect mentioned in Commission Rule 14 

then one may gain access subject to other considerations discussed below, regarding 

Commission Rule 15 and litigation privilege. 

                                                           
41

 Mittal (CT) para 43 to 48.  
42

 Mittal (CAC)para 35  
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Regarding leniency documents, the question arises whether or not leniency documents are 

properly classified as restricted information in terms of Commission Rule 14(1)(c) and if so, 

whether or not they are documents whose restricted nature ceases to exist at a point in time 

within the contemplation of Computicket or ArcelorMittal decisions. 

In ArcelorMitall (Tribunal decision), Mittal argued that since the Commission referred the 

matter, information that it received during the course of its investigation was no longer 

restricted in terms of Commission’s Rule 14(1)(c)(i), unless such information was restricted 

in terms of rule 14(1)(e) or (d).  

In deciding on the issue, the Tribunal remarked that information may either be restricted at a 

point in time, but later ceases to be restricted, or because of its nature, such information may 

inherently be restricted.  The Tribunal had therefore to decide whether the document in the 

Commission’s record retained their character as restricted information because of their 

inherent nature.
43

  

The Commission argued that such information was still restricted as it fell under the category 

of restricted information in terms of Rule 14(1)(e),
44

 read together with   section 37(1)(b) of 

PAIA.
45

 Rule 14(1)(e) classifies restricted information as:   

“Any other document to which a public body would be required or entitled to restrict 

access in terms of the Promotion of Access to Information Act, 2000 (Act No. 2 of 

2000).”  

The Tribunal found that the Commission’s records were still restricted in terms of rule 

14(1)(e) and that the Commission reasonably exercised its discretion not to disclose such 

information in terms of section 37(1)(b) of PAIA.
46

 

The Commission has also contended that leniency documents are protected by litigation 

privilege.  This is discussed in more detail below.  

(ii) Commission Rule 15  

Rule 15 provides various grounds that a party may rely on to access restricted information.  

                                                           
43

 Mittal (CT) (supra) par 17 
44

 Rule 14(1)(e) .  
45

 Section 37(1)(b) of PAIA .  
46

 Mittal (CT) (supra) par 24.  
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Rule 15(1) states that any member of the public may access the Commission’s record, 

including restricted information upon the payment of a fee. However, restricted information 

would have to be accessed subject to the conditions imposed in Rule 15 or by order of the 

Tribunal. In the Netcare case the Tribunal correctly noted that Rule 15(1) is not only 

applicable to the parties to a proceeding but to any “person”, which includes any member of 

the public.
47

 In the ArcelorMittal case The Tribunal also dismissed Mittal’s application for 

the disclosure of documents in terms of Rule 15(1).
48

 The Tribunal further remarked that 

Commission’s rule 15 was not a discovery rule,
49

 although it noted that it affords a right of 

access to information to all.  The Tribunal concluded that Rule 15 right is a general right 

available to all and not a litigant’s right.
50

 In terms of Rule 15(1)(b)(ii), restricted information 

may only be disclosed as provided for in that Rule or by order of the Tribunal or the 

Competition Appeal Court. In terms of Rule 15(2) the Commission may release restricted 

information for the purposes of inclusion in a consent order, an agreement by the complainant 

to an award of damages.
51

 In terms of Rule 15(3) there are various grounds on which the 

Commission may release restricted information. A party can access restricted information if it 

relies on any one of the following grounds: 

• that it is the person who provided the information to the Commission,
52

 

•  that it is the firm to whom the restricted information belongs,
53

  

• that it requires the information for the purposes of the proper administration or 

enforcement of the Act or administration of justice,
54

 

• that it is a Tribunal Member,
55

.  

• If the information concerns a merger then the Minister can access the restricted 

information. The Minister of Finance is entitled to access the restricted information if 

it concerns a merger which requires consent in terms of the Banks Act;
56

 and  

• those who obtain the consent of the owner of the information. 

                                                           
47

 Netcare  para 17 
48

 Mittal (CT)para 24 
49

 Mittal( CT) para 23, also referring to Netcare.  
50

 Mittal (CT) para 23.  
51

 The damages – respondent or any person who has filed a Form CT3 Rule 15 (2) 
52

 Rule 15(3)(a) 
53

 Rule 15(3)(b) 
54

 Rule 15(3)(c) read with section 69(2)(a) and (b) 
55

 Rule 15(3)(a 
56

 Section 37 and 54 of the Banks Act 
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More often than not parties seeking access to the Commission’s internal documents do so by 

relying on Rule 15(2) which provides for the Tribunal or Competition Appeal Court to order 

access to such documents. Reliance is usually placed on the need for the parties ensure that 

there is proper administration or enforcement of the Act.  

In the face of such requests, one should not lose sight of the significance and purpose of the 

provisions, which is to ensure the effective implementation of the of the Act through ensuring 

candid discussion among Commission staff and with market participants as shall be discussed 

in greater detail below. 

(c) Accessing the Commission’s secrets in terms of PAIA 

The Promotion of Access to Information Act no. 2 of 2000 (“PAIA”) has been enacted to 

give effect to the right to access to information enshrined in section 32 of the Constitution.
57

 

In its preamble, PAIA recognises that one of its aims is to remove  

 

“…the secretive and unresponsive culture in public and private bodies which 

often led to an abuse of power and human rights violations” 

 

Various cases have clarified the application of PAIA.
58

 

PAIA has been raised when parties have sought access to the Commission’s ‘secrets’. It bears 

mentioning at the outset that the provisions in PAIA are materially the same as the ones in 

Rule 14(1)(d) and (e). The Act and the Rules give expression to the rights enshrined in PAIA, 

not the other way round, thus confirming the Constitutional validity of the restrictions in Act 

and the restriction of access in the Commission Rule 14 and 15. It is submitted that Section 

44 of PAIA entitles the Commission to refuse access to information similar to that identified 

in Rule 14(1)(d) both in terms of Rule 14(1)(e) and on a separate and self-standing basis 

under PAIA irrespective of the Commission Rules. In the Computicket case, the Tribunal 

found that Commission Rule 14 does nothing more than to echo section 44 of PAIA,
59

 which 

reads as follows: 

                                                           
57

 The Constitution of the Republic of South Africa Act 108 of 1996. 
58

 See for instance President of the Republic of South Africa and Others v M & G Media Ltd at para 18; Walele v 

City of Cape Town and Others 2008 (6) SA 129 (CC) paragraphs 60, and 64; Minister of Health and Another v 

New Clicks SA (Pty) Ltd and Others (Treatment Action Campaign and Another as Amici Curiae) 2006 (2) SA 

311 (CC) at para 542. 
59

 Computicket (supra) par 69 
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44. Operations of public bodies 

(1) Subject to subsections (3) and (4), the information officer of a public body 

may refuse a request for access to a record of the body –  

  (a) If the record contains – 

(i) an opinion, advice, report or recommendation obtained or 

prepared; or 

(ii) an account of a consultation, discussion, or deliberation that 

has occurred, including, but not limited to, minutes of a 

meeting for the purpose of assisting to formulate a policy or 

take a decision in the exercise of a power or performance or a 

duty conferred or imposed by law; or 

  (b) if- 

 

(i) The disclosure of the record could reasonably be 

expected to frustrate the deliberative process in a public 

body or between public bodies by inhibiting the candid – 

(aa) Communication of an opinion, advise, report or 

recommendation; or 

(ab) Conduct of a consultation, discussion, or 

deliberation; or 

(ii) The disclosure of the record could, by premature 

disclosure of a policy or contemplated policy, 

reasonably be expected to frustrate the success of that 

policy. 

(2) Subject to subsection (4), the information officer of a public 

body may refuse a request for access to a record of the body if –  
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(a) The disclosure of the record could reasonably be 

expected to jeopardise the effectiveness of a testing, 

examining, or auditing procedure or method used by a 

public body; 

(b) The record contains evaluative material, whether or not 

the person who supplied it is identified in the record, 

and the disclosure of the material would breach an 

express or implied promise which was – 

(i) Made the person who supplied the material; and 

(ii) To the effect that the material or the identity of 

the person who supplied it, or both, would be 

held in confidence; or 

(c) The record contains a preliminary, working or other 

draft of an official of the public body.” 

Another section worth mentioning dealing with access of records of a public body is section 

37(1)(b) of PAIA which stipulates:  

 “Subject to subsection (2), the information officer of a public body –  

(a) …; or  

(b) may refuse a request for access to a record of the body if the record consists of 

information that was supplied in confidence by a third party –  

(i) the disclosure of which could reasonably be expected to prejudice the future 

supply of similar information, or information form the same source; and  

(ii) if it is in the public interest that similar information or information form the 

same source, should continue to be supplied.” 

This section read together with Commission’s Rule 14(1)(e) was relied upon by the 

Commission in ArcelorMittal as a defense to a request to access the leniency documents.  

It is further noted that the Commission’s Rule 14(1)(e) is similar to section 40 of PAIA which 

states that a public body, like the Commission, “must refuse a request for access to a record 

of the body if the record is privileged from production in legal proceedings”.  The question 
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of privilege as a self-standing ground  for refusal of access to  restricted information is 

addressed below.  Suffice to state that the privileged status of the documents sought renders 

such documents as restricted information in terms of Rule 14(1)(e).     

(d) Accessing the Commission’s secrets in terms of PAJA 

The Promotion of Just Administrative Action Act (“PAJA”)
60

 seeks to give effect to the right 

to “… administrative action that is lawful, reasonable, and procedurally fair” as enshrined in 

section 33(1) of the Constitution.
61

 PAJA grants various grounds for reviewing a decision of 

a public body, like the Commission. 

Arguably PAJA may be applicable to the decisions that the Commission makes which affect 

the rights of parties. This includes small and intermediate mergers where the Commission 

makes the final decision which affects the rights of the merging parties, customers and 

suppliers, among others. The merging parties would not need to apply for a review under 

PAJA as they can rely on Rule 32 to review the decision of the Commission in small and 

intermediate mergers. Other affected parties such as competitors may have to rely on PAJA 

as was the case in the Paarl Media (Pty) Ltd/Primedia (Pty) Ltd case.
62

 In this case reliance 

on PAJA was not challenged. It is worth mentioning that even in such a review, the amount 

of internal documents that may not be accessible to the parties at the time of bringing the 

review under PAJA would be minimal as the report that serves before the Commission’s 

decision makers would be part of the record. In addition to the report, the notes made by the 

investigators during the investigation may be sought by the parties. The Tribunal has long 

denied access to the Commission’s investigators’ notes in the Netcare and Astral cases 

stating that they are often incoherent, and sometimes inconclusive.  

In the case of restrictive practices, parties have sought to have the decision of the 

Commission to refer a complaint to the Tribunal be considered as administrative action that is 

reviewable under PAJA. Arguably in such a review parties would be granted access to the 

Commission’s internal documents to assess whether its decision to refer passes the test(s) in 

PAJA. The SCA in the Seven- Eleven
63

 case confirmed the Tribunal decision in the 

                                                           
60

 Act 3 of 2000. 
61

 The Constitution of the Repulic of South Africa Act 108 of 1996. 
62

Primedia Paarl Media (Supra)  
63

 Simelane NO v Seven-Eleven Corporation SA (Pty) Ltd 2003 (3) SA 64 (SCA) (“Seven Eleven”). 
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Norvatis
64

 case, and stated that the Commission’s function is investigative in nature and not 

determinative when it refers a complaint to the Tribunal.
65

 In the Telkom
66

 case the SCA held 

that the Commission’s decision to refer a matter to the Tribunal in terms of section 50(2) of 

the Act does not constitute “administrative action” for purposes of PAJA because the 

decision is not of an administrative nature and because it does not have the capacity to affect 

legal rights.
67

 Since PAJA is not applicable to complaint proceedings under the Act, the only 

ground for review would be under a constitutional review. 

(e) Accessing the Commission’s secrets in terms of constitutional review 

Since PAJA is not applicable to complaint proceedings under the Act, the only review would 

be under the Constitutional principle of legality.
68

 A constitutional review offers narrower 

grounds for reviewing the decision than does PAJA. The Constitutional review focuses on 

“rationality”. This means that the decision must not be arbitrary and must be rationally 

related to the purpose for which the relevant public power was granted.
69

 Case law shows that 

the requirement of rationality is easily met
70

 and does not require that the decision be correct, 

appropriate or reasonable.
71

 Fairness, including procedural fairness is also not a requirement 

for rationality.
72

 

In a constitutional review, one has to consider the power given to the Commission in terms of 

section 50(2) of the Act to refer a complaint to the Tribunal if it determines that a prohibited 

practice has been established. If a party fails to prove that there is no rational relationship 

exists between the Commission’s referral and that power, a party cannot succeed in a 

Constitutional review.
73
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Although the Constitutional review has not been relied upon to review a Commission 

decision to refer a complaint to the Tribunal, it still remains an avenue for parties to explore 

to gain access to the Commission’s internal communications. 

(f) Protection from accessing the Commission’s secrets in terms of litigation privilege 

At the outset, it is important to understand the concept of “privilege” as applied in law.  

Hoffman and Zeffertt define privilege as: “a personal right to refuse to disclose (and in one 

case, to permit certain others to disclose) admissible evidence.”
74

   

Legal professional privilege or professional privilege is one of the main categories of 

privilege, and essentially protects communication between a legal adviser and his client.
75

   

Professional privilege applies to communications made for the purpose of seeking or giving 

legal advice, or for use in existing or anticipated litigation.  This latter form is commonly 

known as “litigation privilege”.   

Litigation privilege as a form of professional privilege may also arise in the context of 

communications between the legal adviser (or client) and a third party about legal 

proceedings, however only if made in pending or with regard to contemplated litigation.
76

  

Thus, the key requirement is that litigation must be pending or contemplated.
77

      

The CAC in ArcelorMittal had the opportunity to consider litigation privilege as a defense 

raised by the Commission in resisting disclosure of the leniency documents.  It noted that 

litigation privilege could also be found to exist in respect of communications between a party 

and a third party.  It however remarked, after referring to a number of authors, that the most 

important requirement to assert litigation privilege within the context of third party 

communications was that communications were made for the specific purpose of pending or 

contemplated litigation.
78

 In its obiter dictum the CAC stated that because the Commission 
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had not initiated a complaint, that litigation privilege likely did not apply in respect of the 

leniency documents. The Commission contends that the CLP, by its very nature contemplates 

litigation and that a party that submits an application for corporate leniency is contemplating 

litigation when preparing and submitting an application for leniency. This is clear from the 

provisions of the CLP and the processes that are set out therein. Further, when the 

Commission grants conditional leniency, that act signals that it is indeed contemplating 

litigation in respect of the cartel conduct disclosed in the leniency application.   

As mentioned above, the CAC decided to remit the case to the Tribunal for it to decide on the 

issue of confidentiality in terms of section 45(1) of the Act.  The Commission subsequently 

filed a notice of appeal against the CAC’s decision to the Supreme Court of Appeal. 

 

IV. EXPERIENCE IN THE EU   

 

The structure of the South African competition authorities
79

 has been hailed a desirable one 

that advances competition principles while taking cognizance of the age old legal principles 

that guarantee justice and fairness
80

. This is in contrast to the system in the EU which has 

been widely criticized because the European Commission, which is responsible for all aspects 

of competition law complaints, is involved from the initial stages of the investigation to the 

final decision making process. Thus the European Commission “is involved in all stages of 

investigation as police, prosecutor, judge and jury”.
81

 Despite the systemic differences the 

South African competition authorities can draw from the experiences of the European 

Commission in dealing with requests for leniency documents by third parties and requests for 

internal documents. 
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In the EU, the debate over the issue of access to leniency documents mainly arises in the 

context of third party damages actions against cartelists.  This is not to say that the EU’s 

experience is not helpful.  It is noted that the reason for protecting leniency documents 

against disclosure in damages actions is essentially the same as the reason advanced in South 

Africa in the context of early discovery prior to pleadings being closed.   In both instances the 

emphasis is on the importance of protecting and maintaining the good functioning of the 

leniency regime and effectiveness in investigating cartels.
82

  

A case that generated debate in the EU is Pfleiderer AG v Bundeskartellant.
83

  Pfleiderer 

instituted action for civil damages against three cartelists who had applied for immunity at the 

German Federal Cartel Office (CFO).  In order to strengthen its case, Pfleiderer approached 

the FCO and requested access to the perpetrator’s leniency applications.  The FCO refused 

Pfleiderer’s request.  Pfleiderer then approached the local German Court, which ruled that 

Pfleiderer could get access to the documents.  However, the German court stayed the 

proceedings and referred the case to the European Court of Justice (ECJ).  The ECJ found 

that private litigant could be given access to leniency documents.  In reaching this decision, 

the ECJ dismissed the opinions submitted by several EU member States which said that the 

promise of confidentiality to leniency applicants was a hallmark of leniency programmes, 

and that any undermining of that guarantee would weaken cartel enforcement.”
84

 The ECJ 

found that the right of a third party to claim damages for loss suffered as a result of an 

egregious conduct that distorted competition, was as important as protecting leniency 

programme.
85

  The ECJ invited the national courts of the EU member states to balance the 

interests of enforcing competition law through leniency programmes with the interests of 

private litigants to obtain information to support their claim of civil damages.
86

  The ECJ 

remitted the case back to the German courts.  Early this year, the Bonn Tribunal (the German 

court that had to decide on the case), in applying the balancing exercise as determined by the 

ECJ, found that the secrecy of leniency documents should be protected and refused to grant 

Pfleiderer access to the leniency documents.   

However, there have been reports of other national courts which have ordered the cartel 

participants to disclose leniency information to third party companies that were suing the 

                                                           
82

 Brealey QC and Green QC, at 669, para 24.96  
83

 Pfleiderer AG v Bundeskartellamt (C-360/09) [2011] All E.R. (EC) 979 
84

 Pierre Kirch, Jeremy Evans and Michelle Litteken Plaintiffs in pursuit Global Competition Review vol 14 

issue 8 August/September 2011, page 34-37.  
85

 Ibid at 36 
86

 Ibid  

http://international.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&FindType=Y


 

Page 19 of 24 
 

cartelists for civil damages.
87

  Further, in a recent decision, the EU General Court annulled a 

European Commission’s decision refusing a third party claimant, EnBW, access to the case 

file which included internal documents and leniency documents submitted by some of the 

cartelists.
88

  By this decision, the General court allowed the claimant access to the 

Commission’s file.   

 

IV. SHOULD PARTIES BE ALLOWED ACCESS TO THE COMMISSION’S ‘SECRETS’?  

What is clear from the case law is that the Tribunal seeks to protect the importance of Rule14 

as that aids candid discussion among the Commission officials. This will be done without 

fear of scrutiny from external or third parties. What the Commission would stand or fall by 

would be its final decision. Should Commission investigators draft their recommendations 

and memos with a view to them being accessed by third parties it would stifle a candid 

discussion of issues. In addition, the processes may be delayed as Commission investigators 

attempt to write memos and recommendations with a view to them being accessed by third 

parties.  

In the Astral case the Tribunal rightly said that the internal documents of the Commission 

would be inadmissible and irrelevant to the proceedings before the Tribunal. It stated that: 

“… Of the documents sought in this case, Astral’s claims for access to the 

Commission’s internal deliberations is (sic) the weakest. They reflect the opinion of 

the Commission and its staff on their case, matters that would never be relevant or 

admissible in our proceedings”
89

 

It correctly stated that the documents constitute opinions which are not evidence. Had the 

internal documents contained evidence useful in proving allegations then they might have 

been admissible. In actual fact, what the Tribunal would be concerned about would be the 

evidence stemming from what the Commission would have gathered in an investigation 

instead of the Commission’s interpretation of the evidence gathered. The evidence gathered 

would inevitably be placed before the Tribunal through the discovery process and the filing 

of witness statements.  

                                                           
87
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Further in the Netcare case, which the Tribunal said is applicable to complaint proceedings, 

the Tribunal identified that disclosure of investigators’ notes would frustrate the 

implementation of the Act in that external parties would be reluctant to engage openly with 

the Commission fearing scrutiny.  The same principles were enunciated in the Astral case 

with regards to complaint proceedings. This seems to be in line with what the legislature had 

intended, namely, the candid discussion leading to a decision, and avoiding disclosure that 

will frustrate future investigations and prosecutions. 

Central to the disclosure of documents is the right for parties to enforce their rights. However, 

in litigation proceedings parties will get a chance to fight the case in the Tribunal and are 

entitled to documents uncovered during the investigation through the discovery processes, 

witness statements and the request for particulars. This then greatly reduces the prejudice, if 

any, that a party may suffer as a result of not getting access to the Commission’s internal 

documents.  

Should parties be allowed to gain access to the Commission’s deliberations in review 

proceedings, particularly in respect of complaint referrals, it would result in two hearings as 

were intimated in the Norvatis and SAB cases. One hearing would be to analyse the evidence 

before the Commission when it took its decision to refer and the other would be to analyse 

the evidence at the Tribunal hearing to establish whether a party has contravened the Act. 

This negates the fundamental nature of the proceedings as envisaged by the Act. During the 

investigation there are no rights of the respondent that are infringed upon and thus no defence 

is necessary to be raised. It is only when a referral to the Tribunal has been made when the 

rights of the respondent have to be exercised and these rights are catered for by way of 

replying affidavits, discovery processes, witness statements, oral testimony with rights of 

cross examination.  

Regarding leniency documents, the question is whether disclosure of such documents would 

not undermine the effectiveness and integrity of the CLP.  

In order to appreciate the grounds on which leniency documents are protected it is necessary 

to understand why the CLP was adopted and also why leniency information should be 

protected.  
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The Commission adopted the CLP in its efforts to combat cartels.
90

  Cartel conduct is 

regarded as the most egregious anticompetitive conduct.  It affects not only consumer welfare 

through, inter alia, artificial price increases, but also harms the economy at large.
91

  Cartels 

often operate in a collusive, deceptive and secretive manner, which often makes it difficult to 

be detected without the assistance of one of the cartel participants.
92

   The CLP therefore 

incentivises a firm which participates in a cartel to come forward, terminate its involvement 

in the cartel activity and provide information to the Commission about the cartel in exchange 

for immunity from prosecution before the Tribunal.
93

   

The CLP is an important tool for the Commission in the exercise of its functions, in particular 

with regard to the investigation and prosecution of cartels.  By incentivising firms which have 

participated in a cartel to come forward in exchange for immunity, the Commission is able to 

fulfil its mandate to prevent the formation of cartels and eradicate this harmful conduct.
94

 

Accordingly, it is imperative that the CLP remains effective.  

There are policy considerations that justify protecting information submitted through the 

leniency process.  In ArcelorMittal (CAC), the Commission argued that “there are significant 

constitutional and policy reasons that underpin why an applicant for immunity under the 

CLP ought not to be exposed to the risk of premature disclosure of its full and frank 

communications with the Commission in the CLP process.  Such considerations include the 

right to remain silent in terms of section 35(1)(a) of the Constitution to the extent that the 

application for immunity may disclose criminal conduct, (…).  Such considerations, when 

placed in a scale, trump the respondents’ right of pre-pleading discovery.”
95

  This had 

already been highlighted by the Tribunal in its decision in ArcelorMittal where it found that 

“the Commission has discretion to refuse to supply records if it could be reasonably expected 

to prejudice the future supply of similar information or information from the same source.”
96

   

In its findings, the Tribunal also mentioned the functions of the Commission, amongst them 

being the referral of matters on an ongoing basis.  It highlighted the fact that informants trust 

that information provided to the Commission would not be disclosed to anyone.  The 

Tribunal also noted that leniency applicants would be more reluctant to provide information 
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to the Commission if they knew that such information would be disclosed.  It then recognised 

that this could affect the Commission’s leniency policy which is an important tool in the 

exercise of the Commission’s functions, especially with regard to combatting cartels.
97

  

From the above, it can be concluded that the Commission is correct in refusing to disclose 

leniency documents on the grounds of “public interest”.
98

  The “public interest” argument is 

based on the premise that leniency policy is not only an important instrument in the 

investigation and prosecution of cartels, but is also better served by confidentiality of 

information provided rather than disclosure.
99

  

One of the key elements for the good functioning of a leniency policy is confidentiality.  

Should there be no guarantee of keeping leniency information confidential,
100

 in the sense of 

protecting it from disclosure; any potential leniency applicant would be reluctant to approach 

the Commission.  This will discourage firms to come forward, in turn affect the effectiveness 

and integrity of the CLP process, and ultimately less cartels would be uncovered.  

However, we note the argument that questions the prevalence of the interests of the cartelist, 

as an “offender”, over the “rights of defence” by the respondent, as an alleged “co-offender”, 

who seeks information to know the case before him.
101

  In this regard, this is not about the 

offender being protected, but the information it submitted in a leniency process.  Further, as 

discussed above, the EU provides guidance in the form of balancing the “the interests in 

promoting enforcement through leniency programmes with a private plaintiff’s interest in 

obtaining information to support civil damages lawsuit.”
102

  Although such finding seems to 

have been received with mixed reactions, a similar type of balancing test could be conducted 

between the interests of the Commission in enforcing the law through its CLP and those of 

the respondent in obtaining information to respond to the case.  In doing that, a question to 

address would be whether the respondent is prejudiced by the “non-disclosure” of the 

documents, and also whether the Commission would be prejudiced in disclosing these 

documents at this early stage.   It should be noted that the timing of access to leniency 
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documents is important in the functioning and effectiveness of a leniency policy.
103

  In this 

regard, the Commission in ArcelorMittal (CAC) submitted that it was not against the 

disclosure of relevant documents in its possession.  However, it argued that it would not wish 

to litigate by surprise.  It said that the dispute arises because of the stage, at which the 

disclosure of documents is sought, and the nature and ambit of the disclosure that is 

sought.
104

 (own emphasis) Further on the prejudice to the Commission, it should be noted that 

with the kind of proceedings in which the Commission and respondent(s) wrestle which, as 

remarked by the Tribunal, were suffused with the attributes of an adversarial system,
105

 

unlimited access to an adversary’s work product could lead to inefficiency and might hinder 

zealous advocacy.
106

  This adversarial system is also recognised as one upon which litigation 

privilege is based.
107

   

It is further noted that in deciding that it was unnecessary to pronounce on the issue of 

litigation privilege, the CAC remarked that Mittal and Cape Gate’s arguments on this issue 

had merit.  However, it concluded that “irrespective of the merit of these claims, they would 

be trumped by a successful application brought by applicants in terms of section 45(1) of the 

Act.”
108

  Although such statement was made obiter, it seems to suggest that litigation 

privilege is subordinate to a confidentiality claim.   

It now remains to see how the courts will decide on these pertinent issues that may leave a 

whole enforcement system undermined.   

V. CONCLUSION   

Requests for accessing information or documents in the possession of the Commission have 

increased as respondents seek to assert their rights to procedural fairness. However, some of 

the requests are arguably misplaced as they do not accord with the Act and others may fall 
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short on long established legal principles. The restrictions from access enshrined in the Act 

and legal principles are meant to ensure that the Act is enforced efficiently without 

unnecessary hindrances. It is submitted that litigation privilege should be recognised in 

competition matters. The imperative to protect internal documents and leniency documents 

(i.e. candid discussion among the Commission’s employees and frank engagements with CLP 

applicant or informant), for policy reasons, outweighs the prejudice, if any, that respondents 

may suffer. The prejudice, if any, is also mitigated by the fact that the Tribunal proceedings 

provides for discovery, witness statements and oral testimony with rights of cross 

examination to establish whether a case has been made against the respondent.
109

 Thus the 

underlying leniency documents will be discovered in due course, and witnesses will be called 

and rights of cross examination will be exercised. That would also help to establish if the 

Commission’s internal opinions about the case hold water without having them being 

disclosed.  
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