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O n 1 September 2000 the
Competition Commission
celebrated its first year as
competition regulator and I

am proud to reflect on the past year in
the Commission’s first edition of
Competition News.

The South African economy has
moved from a fairly low base of competi-
tion and competitiveness in 1994 to the
beginnings of an internationally compet-
itive market. However, certain areas of
the economy remain highly concentrated
and anti-competitive, which hampers
economic growth, development and
employment.

The Competition Act thus constitutes
an important tenet of the government’s
economic policy. It creates a framework
within which companies can compete
against each other both locally and inter-
nationally, which will ultimately benefit us
all through increased product choice and
lower prices.

The Competition Act also recognises
the role of labour and historically disad-
vantaged communities, as well as 
consumers in the broader economy. It
requires the competition authorities to
consult with these stakeholders.

The Competition Commission has
taken its consultative role very seriously
and has established a number of 
education and information initiatives to
allow these important stakeholders to
participate in proceedings. The recent
march by NUMSA in respect of the Defy-
Kelvinator merger is a case in point.

The Commission went out of its way to
establish contact with the trade union on
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the merger. It is unfortunate that NUMSA
was unable to provide significant input at
a time when a decision needed to be
made. However, we will be working with
NUMSA and other trade unions to
increase the participation of workers in
our proceedings.

Getting the job done
Since opening its doors on 1 September
1999, the Competition Commission has
covered significant ground.

In the eleven months ending 31 July
2000, the Commission was notified of
488 mergers, of which 38 were large
mergers. Decisions have been made in
442 cases. Only ten mergers have been
prohibited so far – two of which were
large.

In addition to mergers, the
Commission received, during the same
period, 119 complaints of alleged 
prohibited practices.

Thirty-four cases are currently under
investigation. Forty-one Notices of Non-
Referral have been issued, implying that
the Competition Commission does not
consider the matter to fall within the
ambit of the Act. Two consent orders
have been issued and three cases have
been referred to the Tribunal.

The Commission has received 126
requests for advisory opinions or clarifi-
cations of the Act, to which 120 
responses have been issued.

As the institutions have gained experi-
ence in the application of the Act, diffi-
culties in the application and interpreta-
tion of the Act have arisen.

The Competition Commission and the
Competition Tribunal are currently
reviewing the Act with a view to recom-
mending amendments to the Minister of
Trade and Industry. Of greatest urgency
is the jurisdictional issue.

Section 3 of the present Act provides
that, ‘This Act applies to all economic
activity within, or having an effect within,
the Republic, except...acts subject to or
authorised by public regulation; or...’

This provision, commonly known as
section 3 (1) (d), has led to uncertainty
and confusion about the jurisdiction of
the Act in respect to entities that are sub-
ject to industry-specific regulation in
terms of other legislation.

The intention of the legislature
expressed in this sub-section was to
exclude from the ambit of the
Competition Act those acts which,
although sometimes manifestly anti-
competitive, are specifically sanctioned
by public regulation.

However, the legislature’s intention
was not to oust Competition Act juris-
diction from all activities engaged in by a
specific enterprise, much less a specific

sector of industry.
At a conference on competition and

regulation in April, hosted jointly by the
Competition Commission and the
Competition Tribunal, the competition
authorities proposed the deletion of 
section 3 (1) (d), while adding a specific
provision for the Minister of Finance to
prevent the competition authorities from
making an order in relation to a merger
when it is in the interests of the stability
of the financial system. This proposal
has been accepted by both the Minister
of Trade and Industry and the Minister of
Finance.

Furthermore, the Commission is 
currently reviewing its experience in rela-
tion to mergers over the past year. The
merger provisions of the Act, Chapter 3,
establish a scheme of review and
approval applicable to mergers over a
certain size as determined by 
regulation. This may result in a  recon-
sideration of the thresholds. However,
before any amendments are proposed, a
consultation process will be pursued.

From the above, it is thus clear that the
first year of the Commission’s operation
has been very busy.

As expected, some initial difficulties
and teething problems were experi-
enced, particularly with respect to the
establishment and refinement of proce-
dures.

The Commission experienced a heavy
workload, especially with the additional
125 transitional merger cases filed in
November 1999, which had to be
reviewed before the end of February
2000. These mergers were done within
the merger timeframe in the rules, over
and above the normal merger caseload.
We, therefore, achieved a lot in terms of
efficiency. Our internal processes have
been streamlined and we have made up
any backlog that might have developed.

I am confident that the Commission
has laid a sound foundation for an 

exemplary regulator: efficient and highly
effective.

We will keep you informed of our
progress through a variety of measures,
including this newsletter. So, as is said in
media circles, ‘Watch this space’.

This newsletter is an extension of the
Commission’s role to develop public
awareness of the Act’s provisions.
I believe that it will prove a useful 
reference. Your comments and feedback
would be appreciated. Contact details
appear on page 19.

Regards
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T he conference brought toge-
ther over 250 representatives
from the private sector, 
government and regulatory

authorities, as well as international
experts and leading economists, to 
discuss the interface between competi-

tion and regulation and, in particular, the
institutional question.

The Minister of Trade and Industry, Mr
Alec Erwin, opened the conference by
commending the Commission on its
achievements to date.

In his address, the Minister high-light-

ed the jurisdictional debate and empha-
sised the pivotal role that the competition
authorities play in transforming the econ-
omy – an economy inherited in 1994 that
was rigid, protected, locked up in ineffi-
cient institutions, highly monopolised
and concentrated.

3

Competition and regulation in the spotlight:

The First Conference
hosted by the  Competition Commission
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The Competition Commission and the Competition Tribunal jointly hosted a conference
on competition and regulation from 17-18 April 2000 at Gallagher Estate in Midrand. 



‘I am staggered at the amount of 
crucial policy information that emerges
from the Competition Commission,’
he said.

‘We’ve had insights into the workings
of this economy that we just did not
have until the Competition Commission
came into being. It’s confirmed my per-
sonal view that this is fundamentally
part of the economic policy. It is crucial
for maintaining the adaptability of the
economy.’

Minister of Public Enterprises, Mr
Jeff Radebe, expressed strong support
in his address for the important role of
the competition authorities as well as
drawing on international experiences in
the restructuring of state-owned enter-
prises. The Minister highlighted three
principles concerning competition and
regulation:

• The promotion of competition and com-
petitive markets should be an integral
element of any restructuring strategy.

• In business areas where competition is
not feasible (in the case of residual
natural monopolies), a regulatory
framework will need to accompany any
restructuring initiatives.

• Restructuring proposals should incor-
porate a rigorous cost-benefit analysis
of their impact on overall social welfare.

Minister Radebe emphasised that com-
petition authorities and sector-specific
regulatory agencies can co-exist but 
that they have different objectives and
methods for achieving those objectives.

Sector-specific regulation is generally
implemented as a substitute for compet-
itive forces (by defining the conditions
that simulate a competitive market envi-
ronment through controlling access or

pricing), whereas economic regulation is
aimed at protecting and enhancing an
already existing competitive process, as
well as setting boundaries for acceptable
business conduct.

The conference proved valuable 
to the competition authorities and to
delegates. It attempted to address the
nature of the role of a competition
authority in the regulation of public 
utilities, such as electricity and
telecommunications; the importance of
competition in sectors, which have
been deregulated or which are being
privatised; as well as the extent to
which competition and public interest
considerations need to be balanced in
specific sectors, such as the financial
services and the media or broad-
casting sector.

The ultimate theme of the conference
was, ‘Where is competition regulation
best placed?’

The approach that seemed to surface
from the various breakaway panels was
that of continued collaboration between
regulators.

Other luminaries at the conference
included Mr Moss Ngoasheng,
Economic Advisor to the President, who
chaired the final plenary discussion on
the regulatory framework for competition
law; international speakers such Mr Ian
Alexander, a World Bank Private Sector
Development specialist; as well as Mr
Alan Asher of the Australian Competition
and Consumer Commission (ACCC).

A host of senior South African speak-
ers; speakers from the OECD; the US
Federal Trade Commission and
Department of Justice; the Office of
Utilities Regulation in Jamaica; as 
well as representatives from SADC
countries also addressed the confer-
ence, which is set to become an 
annual event.
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Public Enterprises Minister Jeff Radebe
addresses the conference delegates.

‘Competition authorities and regulatory
agencies can co-exist,’ he said.

Trade and Industry Minister Alec Erwin
opened the conference by commending
the Commission on its achievements.

‘The ultimate theme of the conference was: Where is 
competition regulation best placed? The approach that

seemed to surface from the various breakaway panels was
that of continued collaboration between regulators.’



I
ndustrial users of sugar say the
South African Sugar Association
(SASA) is a cartel operation that
is fixing prices significantly higher
than the current world price.

Attempts by these users to import sugar
are frustrated by the fact that tariffs are
triggered upward in response to a 
downward movement in the world price
of sugar. This, it is claimed, stunts the
ability of domestic industrial consumers
to add value to sugar, to export compe-
titively and to create new jobs. A prelim-
inary examination of the industry reveals
that, internationally, the sugar industry is
highly regulated and protected.

The importance of sugar
The diverse SA sugar industry combines
the agricultural activities of sugar cane
cultivation with the industrial production
of molasses, as well as raw and refined
sugar. Products include raw sugar,
refined white sugar and refined brown
sugar.

Forward linkages to downstream
industries are numerous. Sugar is used
directly and indirectly in various food-
stuffs such as soft drinks, mineral water,
confectionery products, fruit and veg-
etable items, as well as in various cereal
and dairy products. Sugar is also used in

the production of basic chemicals, beer
and wine.

The price of sugar thus may influence
product prices in other sectors of the
economy.

Although the forward industrial use of
sugar is relatively small compared to
direct retail sugar consumption, the
impact of the link between the sugar
industry and other industries may have
important and broader implications for
economic growth, efficiency and devel-
opment. While indirect consumption of
sugar only constitutes 30% of total
sugar consumption, demand from
industrial use for the twelve-year period
from 1987 to 1999 did increase by more
than 10%.

Structural characteristics
of the SA sugar industry
A small group of large players in the
sugar industry account for most of the
country’s domestic sugar production.

There are 47000 registered cane
growers, made up of 2000 large-scale
farmers – responsible for more than
66% of total sugar cane production –
and 45000 small-scale growers farming
on tribal authority land, who produce
approximately 17.5% of the total crop.
Milling companies constitute the

remaining 16%.
The majority of the 16 mills operating

within the South African sugar industry
are owned by two companies. Illovo
Sugar Limited owns eight mills,
Tongaat-Hulett Sugar Limited owns five,
Transvaal Sugar Limited owns two,
while a group of smaller growers own
one co-operative.

This highly concentrated ownership
structure is enhanced by the regulatory
framework that exists in South Africa.

The regulatory framework
The production, marketing and export-
ing of sugar, as well as its domestic
price, is controlled and regulated by the
Sugar Act (Sugar Act 28 of 1936,
repealed by Sugar Act 9 of 1978). The
Act provides for the establishment of the
South African Sugar Association
(SASA), which administers a proceeds-
sharing partnership between the South
African Cane Growers’ Association and
the South African Sugar Millers’
Association Limited.

SASA is autonomous and operates
free of government control in terms of
the Sugar Act and a Sugar Industry
Agreement, which the Sugar Act 
provides for in order to regulate the
industry’s affairs. The Sugar Industry
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Agreement is binding on all those who
grow sugar cane and produce sugar and
related products.

The South African Sugar Act No 9 of
1978 makes provision in section 6 for the
following:
(a) The Sugar Association may, by notice

in the Gazette, prescribe the maxi-
mum industrial price at which any
sugar industry product, other than
specialty sugar, may be sold;

(b) Such prices may vary in respect of dif-
ferent grades, kinds, quantities and
qualities of the product concerned.

The South African sugar industry oper-
ates through a single channel marketing
and pricing mechanism. SASA has the
sole and final authority over the setting of
prices, and these amounts are automati-
cally supported by the tariffs adminis-
tered by the Board on Tariffs and Trade.

In addition, the Sugar Act (1978) 
provides for high import tariffs, thereby
protecting the industry from import 
competition.

The SA tariffs currently automatically
adjust to a Rand-referenced price if
there is a deviation of more than 10% in
the world price of refined sugar. If the
world price decreases, the tariff will
increase to make up the difference.
Alternatively, if the world price increases,
the tariff will decrease.

Conduct in the SA sugar
industry
SASA justifies its pricing authority using
the following:
• The distorted nature of the world price.
• The high levels of jobs, both direct and

indirect, dependent on the industry in
South Africa and the Southern African
region.

• Sugar cane and beet are bulky, low-
value products that are expensive to
transport. The grower has little option
but to sell his crop to the miller nearest
to him. The resulting monopoly is one
of the reasons governments around
the world regulate sugar industries.

It is argued that, in the context of the low
and distorted world price, a free trade
regime in sugar would push down prices

and put many growers (an estimated 
47 000 cane growers) out of business.

The Department of Trade and Industry
supports the ‘continuation of a tariff and
the single channel exporting of sugar for
as long as the world market is 
significantly distorted, recognising that
unbridled free trade will harm existing
industries in SADC as well as undermine
the long-term potential for development
in the region’.

It must also be pointed out that the
majority of sugar-producing countries
have some form of institutional price 
setting mechanism in place.

The international sugar
market
The world market price of sugar is one of
the most volatile of all commodity prices
because of the residual nature of the
global market.

World prices for raw sugar have been
steadily decreasing since 1995. This
worldwide drop can be mainly attributed
to an over-supply in many major markets
because of good harvests, together with
reserves from previous years.

The world price of sugar is established
on the New York and London sugar
exchanges and is, by definition, a
dumped price. Most domestic sugar
prices are higher than the world price
because of protection afforded to local
producers. Protection is given because
sugar industries around the world are
considered of strategic importance on
the basis of foreign exchange earnings,
employment absorption, low import
needs and diverse linkages.

Brazil, the European Union, Australia,
Thailand and the Caribbean effectively
supply 70% of the world’s free market
sugar. South Africa contributes approxi-
mately 2% to world production and 3%
to world exports of sugar.

Global sugar prices and production
levels are distorted by several factors,
the most important of which are the 
following:
• The regulation and protection of

domestic sugar production in many
industrialised countries restricts
imports from more efficient and lower-
cost producers.

• Subsidies as well as support 

programmes for farmers in producing
countries distort the world and 
domestic prices.

• The Uruguay round of negotiations at
the WTO failed to produce real 
reductions in tariffs and other trade-
distorting practices in sugar indus-
tries.

• Sugar production is vulnerable to 
climatic change, while production 
levels are unpredictable and volatile.

Performance of the SA
sugar industry
The average increase of SASA white
sugar prices between 1990 and 2000
was 9.05% as opposed to a CPI 
average of 9.3%. SASA argues that the
continued long-term trend of price
increases that are consistently below the
CPI reflects the increasing 
productivity of the industry.

Industrial sugar users, however, have
accused SASA of operating as a cartel,
which consistently sets sugar prices
above the world price.

Conclusion
There can be no doubt that the South
African sugar industry is a legislated
cartel empowered to fix prices, and
which is further protected through high
tariffs.

This raises a number of concerns, the
main one being that the domestic sugar
price is higher than the world price.

Another area of concern is that 
ownership in the milling and refining
sub-sector is highly concentrated.

Finally, strong vertical integration is
present in the industry  a feature of a
protected, uncompetitive market.

While the introduction of more 
competition into the sugar market would
undoubtedly benefit consumers and
export-oriented downstream industries,
there are no simple answers.

The features of the South African
sugar industry and its environment can
be found internationally in most sugar-
producing countries. Without an 
international agreement on tariff liberal-
isation, it is unlikely that unilateral liber-
alisation in South Africa would have
long-term economic benefits.
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T he South African Telecom-
munications Regulatory Auth-
ority (SATRA) conducted 
public hearings during June

2000, aimed at setting up guidelines for
private companies offering services
such as internet access, data networks
and video conferencing. These hearings
were also binding on ICASA, the new
regulatory body.

Industry players such as the Internet
Service Providers’ Association (ISPA)
have urged SATRA not to introduce new
rules which could be seen as an attempt
to further regulate the telecommunica-
tions industry at a time when the 
authorities should be preparing to
remove Telkom’s monopoly.

ISPA has emphasised the need to cre-
ate an environment which moves away
from the protection of this monopoly. It is
claimed that Telkom’s presence has a
serious detrimental effect on competition
in the internet service provision industry.

How does Telkom’s monopoly affect
competition in the ISP industry? Should
the Competition Commission be con-
cerned about these accusations? 

Controlling access
In 1997, Telkom was granted a five-year

monopoly licence for the provision of 
so-called ‘basic services’, with explicit
performance targets, including universal
access.

The South African Telecommunications
Regulatory Authority (SATRA) was estab-
lished to, inter alia, monitor Telkom’s 
performance and service delivery.

The main competition issues revolve
around access to the essential infra-
structure which Telkom controls, namely
telephone lines. These lines constitute
an essential facility to internet service as
well as internet network providers.

The diagram (see page 8) illustrates
the relationships. A typical private or 
corporate user (level 4) will either go to
an Internet service provider (level 3) 
for access to the WWW network, or 
contact an Internet network provider
(level 2) directly.

The Internet service provider leases
capacity from Internet network
providers, who depend on access to the
telephone network (PSTN or Public
Switched Telephone Network) from
Telkom (level 1).

Internet service providers
There are six Internet network providers
in South Africa and more than 70
Internet service providers. Internet 
network providers include Internet
Solution, Pipex Internet Africa, Sprint
SA, SAIX, OpenNet, and UniNet.
Internet service providers include 
companies such as Internet Solutions,
UUNet, Internet Africa, GIA, M-Web,
SAIX, Intekom, and Yebo-net. SAIX and
Intekom are Telkom companies.

The price that consumers have to pay
to their service providers (e.g. M-Web or
Yebo-net) is made up of two parts:

1) The price these companies charge
for their services, and 

2) The price Telkom charges them for
communication lines.

Unlike consumers of ‘normal’
products, Internet network providers 
cannot shop around for the best price
for access to telephone lines because
Telkom has a monopoly on this infra-
structure. The charges are determined
by Telkom and regulated by SATRA.

Competition issues
The main problems for competition in
this setting can occur when the infra-
structure provider (in this case, Telkom)
is also competing in the related or
‘downstream’ markets for Value Added
Network Services (VANS) such as
Internet service provision.

A problem of this nature emerged in
1996 when Telkom launched the ‘South
African Internet eXchange’ (SAIX), an
Internet network provider, and further
formed a wholly-owned subsidiary,
Intekom (Pty) Ltd., which is an Internet
service provider.

The formation of these two compa-
nies was perceived as a threat by the
other Internet service providers, who
subsequently organised themselves
into the Internet Service Providers’
Association (ISPA).

Telkom vs ISPA
The Internet Service Provider
Association lodged a complaint against
Telkom with the Competition Board in
July 1996 on behalf of the 72 independ-
ent Internet service providers.
The particular concerns raised with the
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the South African econo-
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Board included:
1. Cross-subsidisation

SAIX, as a division of Telkom, was
alleged to benefit from unfair cross-
subsidisation. Profits made in the pub-
lic-funded monopoly were used to
lower SAIX and Intekom prices.

2. Predatory or discriminatory pricing by
Telkom

Telkom could discriminate against the
independent ISPs by charging SAIX
less (or not at all) for international
bandwidth, as well as for certain capi-
tal costs.

3. Technical barriers raising competitors’
costs 
The ISPA alleged that SAIX enjoyed
better access to the exchanges, which
had important quality, cost and techni-
cal advantages.

4. Non-price discrimination
With regard to access to infrastructure,
there is an incentive for infrastructure
providers active as competitors in the
downstream services market to pro-
vide inferior technical access to phone
lines for independent ISPs. Telkom, it
was said, apparently discriminated
against competitors by delaying the
installation and maintenance of lines,
as well as giving Intekom priority
when it came to new connections. If
these allegations are found to be true,
this could constitute denial of access
to an essential facility under the
Competition Act.

Furthermore, confidential information
may have been misappropriated by
Telkom to its competitive advantage (e.g.
Telkom could have identified who ISPA’s
customers were and passed this infor-
mation on to Intekom, who would then
have contacted the prospective cus-
tomers and, having had access to their
billing records, made them better offers).

These concerns illustrate the competi-
tion issues involved when the network
operator also provides a range of related
services (i.e. vertical integration in
telecommunications).

Basic service?
Telkom, on the other hand, argued that
Value Added Network Services, includ-
ing Internet provision, are so-called

‘basic services’ and are therefore part of
its monopoly.

Problematic in this regard is the fact
that Telkom’s licence does not define the
‘basic service’ for which exclusivity was
granted.

The Competition Board suggested that
the uncertainty regarding the extent of
Telkom’s exclusive rights required a
demarcation of these rights by SATRA 1.

SATRA ruled in 1997 that the Internet
is a Value Added Network Service and
not a basic service - and therefore open
to competition in terms of the
Telecommunications Act.

In a subsequent notice, SATRA stipu-
lated that Telkom should ensure that all
VANS operators have equal access to its
facilities.

Furthermore, Telkom was to maintain
accounting records pertaining to its

VANS activities separately from its
PSTN (telephone network) activities and
set up mechanisms to prevent monitor-
ing or disclosure of any information
about VANS operators.

A moot point was the issue of univer-
sal access (in this context meaning the
provision of Internet access to
black/rural areas) – a central theme of
Telkom’s argument in favour of an
Internet provision monopoly. SATRA
decided that, if Telkom were to be given
such a monopoly, it would be under no
obligation to roll out universal Internet
access to underprivileged areas, and
would therefore not ensure universal
access of Internet services.

Consumers’ interests would have 
suffered if Telkom’s exclusive rights had
been interpreted as to include VANS.

Furthermore, under no circumstance
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should a government-funded provider of
an essential facility (or a basic service)
be allowed to discriminate against its
competitors in related markets, or be
permitted to cross-subsidise its activities
in that area with revenues from its
monopoly rights in other areas.

In the interim, SATRA had to direct
Telkom to refrain from claiming to be ‘the
exclusive provider of Internet access’
until the dispute was settled, and
ordered an audit of Telkom’s books.

The ISPA laid a further complaint with
SATRA when they learnt that Telkom
had decided it would ‘no longer supply
any new international bandwidth to the
South African Internet service provider
(ISP) community’.

Telkom appealed to the Pretoria High
court to set aside SATRA’s ruling,
arguing procedural irregularities. Dates
for further legal proceedings have yet
to be established. The case is to date
(three years later!) tied up in court, so
far having dealt only with the 
procedure involved (‘validity of the 
ruling’) and not with the principle of the
definition of a basic service (‘merits of
the ruling’).

Effects
Internet service providers in South Africa
feel the effects of cost-raising in two ways:
1.The inflated cost of infrastructure.

Telkom is mandated to cross-subsidise
between phone calls to finance the
roll-out of infrastructure, thereby mak-
ing local and international calls more
expensive.

2. The inflated cost of Internet access.
It is in this area where Telkom’s com-
panies are accused of being favoured
at the expense of independent ISPs.

The regulatory uncertainty that has
been created by this case has had detri-
mental effects on investment rates in the
ISP industry.

Ironically, the current dilemma could
have been avoided if the Tele-
communications Act, which gives Telkom
exclusive rights to provide basic servic-
es, had defined these services more
clearly. Telkom’s licence is equally
ambiguous, opening the floodgates to
indefinite litigation procedures. Most
importantly, SATRA is confronted with
the challenge to outline and clarify its
jurisdiction in this matter.

What can the Competition
Commission do?
Unfortunately the Competition Com-
mission would face similar jurisdictional
issues at this stage.

It could investigate abuse of 
dominance and denied access to an 
essential facility but would soon run into
the same problem of definition of basic
service.

If VANS constitute basic services,
Telkom is not at fault when it refuses to
supply infrastructure to ISPs or lures
customers away from other Internet
service providers. This would be
because it would be the sole legal 
supplier of Internet services.

Only once the court case on
SATRA’s jurisdiction is settled, and
SATRA and the Competition Com-
mission agree on the approach, can
the Commission confidently initiate an
investigation.

What is clear, however, is that the
Telecommunications Act may have to be
amended to clarify these issues.

1 Brookes, 1997.
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Competition & regulation
Who has jurisdiction?

I t is worth pointing out that this is a
debate which is not unique to
South Africa. In fact, many coun-
tries have been forced from time to

time to wrestle with deciding on the
appropriate role for competition law

enforcement. As a result, one could find
that the jurisdictional boundary between
the competition authority and regulators
in promoting competition varies between
and within countries (see box for various
models).

The high profile case of the proposed takeover of
Stanbic by Nedcor has highlighted the debate over the
appropriate demarcation of jurisdiction between com-
petition authorities and sector-specific regulators...

What is regulation?
Regulation, as defined by Wienert
(1997), is ‘the various instruments
used by governments to control
some aspect of the behaviour of a
private economic act’. Regulation
can take many forms: technical 
regulation, economic regulation,
competition regulation and public
interest regulation.
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The Competition Act (‘the Act’) applies
to all economic activity within (or ‘having
an effect within’) the Republic of South
Africa. This means that no area of eco-
nomic activity should be excluded from
the Act’s provisions. There are, however,
a few exceptions.

Section 3 (1) (d) sets out that ‘acts
subject to or authorised by public regula-
tion’ fall outside the ambit of the Act.

It is this particular section of the Act
that has raised the issue of jurisdiction-
al conflict and which has sparked a
lively debate on jurisdiction demar
cation in South Africa, as well as the
possibility that various areas of the
economy could potentially be excluded
from the scrutiny of the Competition
Authorities.

Broadly speaking, the rationale for
regulation can be found in market 
failures and in equity considerations.
Sector-specific regulation, in particular,
has been justified in industries that are
classified as ‘natural monopolies’ as well
as mandated monopolies such as ‘legal
monopolies’.

On a general level, the objective of
competition legislation is to address the
issue of market failure as a result of anti-
competitive behaviour and to provide a

framework for the regulation of merger
activity in an economy.

Rapid technological change has, how-
ever, facilitated the introduction of com-
petition into markets that were once
classified as natural monopolies.

Apart from changing the notion of what
constitutes a ‘natural monopoly’, this also
increases the scope for the introduction
of competition regulation into specific
sectors to ensure competitive outcomes.

Opinion divided
The legal wrangle over section 3 (1) (d)
can be highlighted with reference to two
particular cases: the proposed takeover

of Stanbic by Nedcor and the application
for interim relief against an alleged anti-
competitive practice brought by South
African Raisins (Pty) Ltd and SAD
Holdings.

Apart from the fact that there was
divided opinion expressed by the
Supreme Court of Appeal on the appli-
cation of section 3 (1) (d) to the extent
that it heightened the legal uncertainty,
it would also appear that parties in both

cases put forward weak evidence of
regulatory duplication – as well as
overlapping of the Competition Act and
other legislation – to support their 
contentions.

In both cases the Competition Act was
found not to apply.

This discussion has sought to 
highlight some of the issues around
competition and regulation and the role
of the competition authority in this 
context. It is by no means exhaustive.

The view of the Commission is that
section 3 (1) (d) should be removed from
the Act.

The rationale behind such a proposal
is to ensure that where statutes gov-
erning sector-specific regulators specif-
ically include jurisdiction over anti-
competitive behaviour and mergers,
such jurisdiction should be exercised
concurrently with the Commission.

Competition threats
In conclusion, it is the view of the
Commission that, in the presence of 
a sound regulation and competition 
law regime, competition should not be
seen as a threat to the pursuit of other
objectives.
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‘On a general level, the objective 
of the competition legislation is to

address the issue of market 
failure as a result of anti-competitive 

behaviour and to provide a frame-
work for the regulation of merger

activity in an economy.’

Models of Regulation
There is no single or uniform strategy for jurisdictional demarcation and regulatory
interaction. The OECD (1999) highlights five alternative approaches or models that
can be followed:
a) Competition authorities as exclusive regulator

The competition authority is granted all sectoral regulatory functions in a partic-
ular sector.

b) Division of regulatory responsibilities
Competition law enforcement is separated from sector-specific regulation. The
competition authority therefore adjudicates on competition issues and the 
regulator addresses regulatory matters.

c) Shared but distinct jurisdiction
The sector-specific regulator is responsible for technical, economic and compe-
tition regulation of the natural monopoly aspects of the sector.
The competition authority is responsible for competition regulation in all other
parts of the sector.

d) Concurrent jurisdiction
The sector-specific regulators and the competition authority have concurrent
jurisdiction in respect of competition issues.

e)  Sector-specific regulator as exclusive regulator
The sector regulator retains exclusive jurisdiction over technical, economic and
competition issues.



The Canadian Competition
Bureau recently released a
discussion paper dealing with
proposed amendments to the

Canadian Competition Act. As part of a
policy of continued legislative review, the
proposed changes are intended to
improve the enforcement of the
Competition Act by taking into account
changes in the global marketplace.
Broadly speaking, the proposed amend-
ments encompass the following issues:

• Illustrating abuse of dominance in retail
markets

Although the Canadian Act contains pro-
visions that seek to curb the behaviour
of firms in a dominant position, the pro-
posed amendment will seek to illustrate

the anti-competitive acts that will be
included under this provision.

• Informing consumers
These measures are designed to 
protect consumers from ‘scams’ sent
through the mail.

• Facilitating co-operation between 
competition authorities

This provision is intended to allow the
Canadian Minister of Trade to enter into
mutual legal assistance agreements
allowing for the exchange of evidence by
competition authorities on civil matters.

• Providing for better dispute resolution
These amendments are intended to allow
for private rights of access to the Tribunal,

costs awards and the introduction of new
cease and desist powers.

• Facilitating strategic alliances and
improving the investment climate

The intention of these amendments is to
draw a line between ‘egregious criminal
behaviour that is caught by conspiracy
provisions’ and arrangements among
competitors that could be better
assessed under civil law.
The Canadian Competition Act implement-
ed certain amendments last year, includ-
ing a streamlining of the merger review
process through pre-merger notification,
as well as amendments that made 
deceptive telemarketing a criminal offence.
For further information, see http://strate-
gis.ic.gc.ca/SSG/ct01250e.html
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International developments

Proposed changes to Canadian Competition Law

The Cruickshank Report on the UK banking industry

T he findings of the Cruick-
shank Report into the UK
banking industry, released in
April this year, are timely, par-

ticularly in light of recent moves
towards consolidation in the South
African banking industry. The Report,
which was commissioned by the
Chancellor of the Exchequer, was an
investigation into the level of competi-

tion in the main UK banking market
(excluding investment banking). The
particular markets that raised competi-
tion concerns were:

•  Money transmission services
•  Services to personal customers
•  Services to small and medium-sized

businesses (SMEs).

The review sought to set out a new 
policy framework for government policy in
banking markets by providing a set of 
policy recommendations, which include
increasing the transparency in banking
supervision; getting institutional incentives
right; delivering effective competition
scrutiny; and eliminating regulatory 
distortions. For full details of the report,
visit www.bankreview.org.uk



The Ernst and Young (E&Y)
Report reviewing merger and
acquisition activity in 1999
notes a record US$ 3.4 trillion

worth of M&A deals announced last
year, which represents a 42% increase
on the previous year in international
M&A activity.

While the US M&A market was the

largest, the Report notes that as a result
of increased globalisation, the European
Union and Asian markets are experi-
encing flourishing rates of growth in
terms of M&A activity.

In contrast to the international trend,
local trends point to a drop in the level of
M&A activity, as measured in terms of
rand value of transaction, for the first

time since 1993. This represents a
decrease of 26% in the total value of
M&A activity in 1999.

The Report attributes this mainly to
the significantly lower average value of
what is termed the ‘mega-deal’ - deals
valued in excess of R5 billion.

For full details on the report, see
www.ey.co.za
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E lectronic scanning at checkout
counters in South African
retail outlet stores has
become commonplace. The

finding of a recent survey on the accu-
racy of price scanning in Canada should
therefore be of interest to South African
consumers and retailers alike.

A survey undertaken between 1996
and 1999 of 35 stores in different retail
categories found, in its initial 1996
study, that there was a combined 
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average error rate of 6.3% - made up of
a 3.0% overcharge rate and a 3.3%
undercharge rate.

In the last of a series of follow-up 
monitoring surveys in 1999 on specific
companies that exhibit overcharging of
greater than 5%, the Bureau found that,
although certain retail outlets had
improved, there was a combined 
overcharge rate of 8.9%.

The Bureau notes that it is generally
human error that causes most pricing

errors, i.e. it is the failure to make 
timely and appropriate changes on
shelf stickers and on updates to 
the computer system.

The price accuracy errors impact on
consumers when overcharging occurs,
and retailers when undercharging 
happens, because this affects profit
margins.

For further information on the 
complete report, see http://strategis.ic.
gc.ca/SSG/ct01250e.html

A report on price scanning by 
the Canadian Competition Bureau



agreement would have resulted in NSB
controlling the production of 98% of
South Africa’s commercially brewed
sorghum beer.

Subsequent to the prohibition, the 
parties negotiated a revised merger 
proposal with the Competition
Commission, which removed the 
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Commission Cases
Competition News reports back on some of the cases dealt
with over the past year...

licensing of certain TBI brands to NSB.
As NSB lacked the capital to pay for the

acquisition, the proposed transaction invol-
ved a highly restrictive licensing agreement,
which would effectively place the pricing of
all commercially brewed beer products
under the partial or full control of SAB.

In addition, the proposed licensing

Commission rejects
Sorghum Beer merger
The Competition Commission rejected the
proposed acquisition by National
Sorghum Breweries (NSB) of Traditional
Beer Investments (TBI), a SAB subsidiary.
The licensing agreement involved the
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restrictive conditions of the licensing
agreement. The Competition Tribunal
supported the negotiated settlement and
the transaction was approved.

United Pharmaceutical
Distributors (UPD) /
Independent Health
Distributors (IHD) case
The Competition Commission has 
formally accepted a complaint from
United Pharmaceutical Distributors
against Independent Health Distributors
and its principals. A full investigation into
the case was launched on Thursday, 1
June 2000. The Commission has, over
the past few months since the complaint
was lodged, covered significant ground
in its preliminary investigation.

Significant resources have been allo-
cated to the case and outside expertise
drawn in where necessary.

Nedcor/Stanbic merger
The Competition Commission reviewed
the transaction regarding the proposed
merger between Nedcor and Stanbic.

Uncertainty over the Competition
Commission’s jurisdiction in respect of
this transaction resulted in Stanbic 
initiating a process to gain legal clarity.

On 31 March 2000, Stanbic’s appeal
to an earlier decision was dismissed,
implying that the Competition Com-
mission did not have jurisdiction in this
matter, except to the extent permitted in
terms of the Banks Act of 1990.

This transaction was therefore dealt
with on a consultation basis with the
South African Reserve Bank, in terms of
Section 37 of the Banks Act.

The Commission forwarded its 
recommendation to the South African
Reserve Bank on 14 April 2000. The
matter was then passed to the Minister
of Finance, who gave his decision on 
21 June: the merger was prohibited on
public interest grounds.

The report is available on the Com-
mission’s website: www.compcom.co.za

Smithkline Beecham/
Glaxo Wellcome merger

On 25 April 2000 the Competition
Commission prohibited the South African
leg of this international merger for the 
following reasons:
• The parties did not sufficiently clarify

the employment effects of the transac-
tion; and 

• The proposed transaction would sub-
stantially prevent or lessen competition
in at least two relevant markets.

The two relevant markets identified by the
Commission as raising competition con-
cerns were two therapeutic private sector
market segments, namely for Topical
Antibiotics and for Anti-virals. The
Commission’s view was that the parties’
market shares would be so high in these
categories that they would either enhance
market power or facilitate its exercise. For
example, in the Topical Antibiotics market,
the post-merger market shares of the 
parties would stand at 65%, whilst the
nearest competitor’s market share would
be no more than 14% of the market. In the
light of the high market shares and in the
absence of acceptable efficiency gains, it
was the view of the Commission that 
the transaction would have significant 
anti-competitive effects.

In arriving at its decision, the Com-
mission consulted its counterparts in the
EU and the USA, who were also reviewing
the transaction. In both instances, the
Commission was advised that the prod-
ucts in question had raised concerns,
although no firm decisions had been taken
on the merger in the respective jurisdic-
tions at the time that a decision was due
from the Competition Commission.

Subsequent to the Commission’s deci-
sion, the parties lodged an appeal with the
Competition Tribunal. The parties and the
Commission entered into negotiations
around the issues, which had raised con-
cerns. From further information provided
by the parties, it emerged that the employ-
ment effects of the transaction were not
significant. The parties agreed to out-
license two products in the therapeutic
categories, which had been raised as

competition concerns. Subsequent to a
Tribunal hearing on the matter, a third
therapeutic category, Anti-emetics, was
added to the out-licensing agreement.
Anti-emetics are drugs used to treat nau-
sea and vomiting.The last therapeutic cat-
egory is used in the treatment of HIV/Aids
and related illnesses. An agreement was
sighed between the Commission and the
parties on 19 July 2000 and endorsed by
the Tribunal on 28 July 2000.

Concerns about the proposed merger
had been raised by the Treatment Action
Campaign (TAC). TAC made submission
to the Competition Tribunal, recommend-
ing that the merger be approved with the
following conditions:
• That the merged firm should allow 

generic competition for all medicines
needed for treatment of opportunistic
infections in HIV/AIDS and anti-retroviral
for HIV; or 

• Alternatively that the companies agree 
to reduce their prices to generic price 
levels of anti-retrovirals and medicines
needed to treat AIDS related opportu-
nistic infections.

The Commission found, in response to
the concerns around particular products
raised by TAC in their submission,  that the
only area of overlap in products used for
the treatment of HIV/Aids and related 
ailments existed in the Anti-emetics thera-
peutic category. This category had been
included in the out-licensing agreement
with the parties. The Commission, how-
ever, noted with concern other issues
raised by TAC. In particular, these issues
related to allegations of price discrimin-
ation and excessive pricing in the pharma-
ceutical sector. The Commission under-
took to engage with TAC and to review
whether it would be necessary to initiate
an investigation in terms of Chapter 2 of
the Competition Act no 89 of 1998, which
relates to prohibited restrictive practices.

The Sports Shop vs
Billabong [alleged section

8(c) abuse] 
A complaint was lodged with the Com-
mission by the Sports Shop, a retailer of

Commission Cases continued…



sports wear, regarding the refusal of
Billabong, an importer of surf wear, to
supply it with its product. It was
alleged that Billabong was dominant.

Enquiries showed that Billabong
was not dominant. Moreover, the
company’s distribution policy was to
favour surf shops wherever possible,
which it did in the complainant’s 
geographic area. Evidence from
abroad showed that a too-wide 
distribution of surf wear into general
sports shops had a negative effect on
sales since the products were very
much a niche purchase with an image
attached thereto.

On the basis of the aforementioned,
the Commission issued a Notice of
Non-Referral.

D J Mine Services vs Palabora
Mining Company 

[section 8(c) abuse] 
A complaint was lodged by D J Mine Services
against Palabora Mining Company (Palabora)
in respect of an exclusive supply and distribu-
tion agreement that had existed for some time
between Palabora, the largest producer of 
vermiculite in this country and Chemserve
Perlite Limited. The latter company is both a
converter and distributor of vermiculite.

The dominance of Palabora was never at
issue. As a result of the Commission’s interven-
tion in the matter, the agreement was terminated
on 31 October 1999. A consent order was signed.
No penalties were levied by the Competition
Tribunal whilst damages were also not claimed.

Sphinx Acrylic Bathroom-
ware vs Acrylic Products 

The complaint centred around a supply
agreement between Acrylic Products, a
subsidiary of Chemserve Limited and a
competitor of Sphinx in terms of which the
competitor was assured of lower prices.
The supplier’s dominance in the market
was not questioned.

As a result of the Commission’s inter-
vention, the preferential supply agreement
was terminated. A consent order was
entered into between the Commission
and Acrylic Products. Damages were paid
to the complainant. No further fines were
levied by the Competition Tribunal.

15
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T he Competition Act 89 of 1998
(‘the Act’), which came into
effect on 1 September 1999,
and which replaces the

Maintenance and Promotion of
Competition Act, 1979, provides a far
more powerful competition law regime

than the one that South African 
businesses and consumers were previ-
ously accustomed to.
The Act sets out both the instruments
and institutions that have been estab-
lished for its implementation. The need
for the new Competition law regime is

highlighted by a number of factors,
including the perceived ineffectiveness
of the previous Competition Act in a
number of areas of application; globali-
sation and trade liberalisation, which
have exposed the domestic economy to
a number of forces; high concentration
levels in certain product and geographic
markets (see table 1); as well as con-
centrated ownership structures.

Policy Brief
Introducing the Act and the Competition authorities

This being the first edition of Competition News, the Commission considered it 
worthwhile to highlight the Act, the Commission’s structure and contact details.

Overview of the Competition Act and its provisions

CR4 refers to the market share of the top 4 firms in an industry: the Concentration Rating of the top 4 companies.

It is clear from Table 1 that there has been an upward shift in the number of manufacturing industries that fall into the 
highly-concentrated category, e.g. in 1988 more than one third of all industries had a CR4 higher than 0.80. This effectively means that
in these industries the largest four firms controlled more than 80% of the market.

TABLE 1. DISTRIBUTION OF INDUSTRIES ACCORDING TO CONCENTRATION LEVEL

CONCENTRATION 
CATEGORY NUMBER OF INDUSTRIES PERCENTAGE

CR4 1982 1985 1988 1982 1985 1988

0.00-0.20 8 9 5 4.5 5.1 2.8

0.20-0.40 33 33 32 18.6 18.6 18.1

0.40-0.60 34 35 39 19.2 19.2 22.0

0.60-0.80 52 38 40 29.4 21.5 22.6

0.80-1.00 50 62 61 28.2 35.0 34.5
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T he functions of the Compe-
tition Commission (‘the 
Commission’) are mainly
investigative in nature.

As such, the Commission is charged
with investigating and evaluating 
alleged anti-competitive practices and
contraventions of the Act; approving,
prohibiting or referring proposed 
mergers; granting or refusing exemption
applications; promoting the consistent
application of the Act; and advising any
regulatory authority.

The Competition Tribunal is tasked
with granting exemptions from the 
provisions of the Act, as well as the
assessment of complaints and large
mergers referred to by the Commission.

The Competition Appeals Court has
the authority to confirm, amend or set

aside any decision of the Tribunal that
has been appealed against.

It should be emphasised that although
there is interaction among all three bod-
ies, they are independent of each other.

By drawing on some of the most
important features of competition law in
other jurisdictions, the Act focuses on
two main areas as far as competition
issues are concerned:

1) Prohibited practices and
2) Merger control.

Prohibited practices
The prohibited practices provisions are
dealt with under Chapter 2 of the Act.

Agreements between companies 
that restrict competition either through
an agreement between parties in a 

horizontal relationship, or a vertical 
relationship, are prohibited.

Horizontal restrictive practices include
price fixing, dividing markets in terms 
of specific allocations and collusive 
tendering.

A vertical restrictive practice, on 
the other hand, includes the practice of 
minimum resale price maintenance
(although non-binding recommended
prices are excluded).

The second part of this chapter seeks
to highlight the situations under which a
dominant firm may be abusing its 
particular position in a market and
behaving in an anti-competitive manner
(see box).

Currently the abuse of dominance 
provisions apply to firms with an 
annual turnover or assets of R5 million
and over.

The Competition authorities
Three institutions were established in terms of the Act and
tasked with the effective implementation and enforcement of
the Act. These were the Competition Commission, the
Competition Tribunal and the Competition Appeals Court.
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Market power is a central concept in the
economic assessment of competition
but determining whether a firm has mar-
ket power is not a straightforward task.

While there are measures of market
concentration, one needs to be cautious
about drawing direct inferences about
market power from such measures.

Firms can apply to the Commission to
have certain agreements and practices
exempt from the provisions of Chapter 2.
In having regard to such applications,
the Commission can exempt firms by
carefully weighing the anti-competitive
practice against the following public
interest criteria:

• Promotion of exports
• Promotion of SMEs as well as the

businesses of historically disadvan-
taged individuals

• Halting the decline of an industry
• Promotion of the economic stability of

a particular designated industry.

Mergers
Chapter 3 of the Act sets out the merger
control provisions by defining a merger
under the Act, the notification 
requirements and the procedure for 
consideration of mergers by the
Commission.

Compulsory notification and notification
fees are required of parties to a merger
that falls within the prescribed thresholds
(see classification box).

Filing with the Commission needs to
take place within seven days of either
the completion of the merger agreement,
the public announcement of the pro-
posed merger, or the acquisition of a
controlling interest in a party.

Notification of a merger must also be
given to trade union or employee repre-
sentatives of the merging firms.

Section 16 of the Act sets out the 
statutory standard for merger evaluation
by the Commission.

The determination of the likely effects
of a merger on competition in a relevant
market requires that one consider
whether that merger will substantially
prevent or lessen competition in that
market. This is assessed by considering
the effect that the merger will have on
the market.

The Commission’s process of assess-
ment includes:

1) Taking into account factors that are
relevant to competition in the identi-
fied market by considering, inter alia,
actual and potential level of import
competition, ease of entry, counter-
vailing power, dynamic characteristics
of the market, as well as the removal
of an effective competitor.

2) Considering defences such as 
technological, efficiency or pro-
competitive gains that could offset any
potentially anti-competitive effects
resulting from the merger, should it
appear that the merger is likely to 
substantially prevent or lessen 
competition in that market; and 

3) Taking into account whether or not a
merger can or cannot be justified 
on public interest grounds (see 
following section).

The Commission’s decision on mergers
is based on the filings of the merging
parties, as well as submissions received
from other relevant parties to the
transaction.

The ability of companies to deliver 
relevant and complete information on 
a particular transaction in a timely man-
ner is particularly important to the
Commission’s evaluation of a merger.

Public interest considera-
tions in merger evaluation
Regardless of whether a merger is likely
to substantially prevent or lessen 
competition, in terms of section 16 (3) of
the Act, the Commission must consider
the effect that the merger will have on:

• A particular industrial sector or region
• Employment

Classification of a merger
An intermediate merger is classified as follows:

1) Combined annual turnover or assets (or a combination of turnover and assets)
in South Africa or merging firms of at least R50 million but less than R3.5 
billion, and

2) Annual turnover (or asset value) of the ‘target’ firm must exceed R5 million.

A large merger is classified as follows:

1) Combined annual turnover or assets (or a combination of turnover and assets)
in South Africa of the merging firms is valued at or more than R3.5 billion and

2) Annual turnover (or asset value) of the ‘target’ firm must exceed R100 million.
Filing fees are payable based on the combined turnover figures of the merging
parties.

An assessment of the abuse of
dominance provisions under the Act
requires that one examine the con-
cepts of dominance and abuse. It is
useful to look more closely at the
concept of dominance. Dominance
in terms of the Act is defined in any
one of the following ways:

• Market share of at least 45%
• Market share of at least 35% but

less than 45%, unless a firm can
show it does not have market
power

• Market share of 35% with market
power.

The abuse of 
dominance concept

TO PAGE 19
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• The ability of small businesses, or
firms controlled or owned by histori-
cally disadvantaged persons, to
become competitive; and

• The ability of national industries to
compete in international markets.

The public interest considerations under
the Act were designed to take into
account the issues of industry compe-
titiveness, as well as taking due 
cognisance of the socio-economic

impact of the merger. The inclusion of
such provisions into competition law is
not unusual.

A brief history of competition law from
other jurisdictions would reveal that
other competition authorities have been
called upon to consider and assess

public interest objectives such as the
protection of small businesses or 
concerns for employment.

It must be remembered that the over-
riding goal of the Competition Act is to

create a fair and efficient economy.
This in turn requires that one have

regard for both the macro and micro-
economic context within which the Act 
is applied.

In attempting to assess the various
issues before it in the context of the

Competition Act, whether it is a potentially
prohibited practice or a prospective merg-
er, the Competition Commission is often
required to weigh up and, on balance,
consider various issues and interests.

The Commissioner

Mergers &
Acquisitions

Division

Enforcement
& Exemptions

Division

Compliance
Division

Policy &
Research
Division

Legal
Services
Division

Corporate
Services
Division

The Division conducts merger

reviews in terms of Chapter 3 of

the Act.

The Division investigates

contraventions of Chapter 2 of the

Act and grants exemptions from

the provisions of the Act.

The Division aims to encourage

and facilitate voluntary

compliance with the provisions of

the Act through education and

information programmes, non-

binding advisory opinions and

general communications.

The Division is responsible for

analysing and evaluating market

conditions, structures and trends;

developing sector profiles;

facilitating policy generation and

review, as well as providing

economic data and other

information to other divisions in

the Commission.

The Division provides legal

advice internally to the

Commissioner and other

divisions and assists in

developing strategies for cases,

as well as in preparing and

conducting cases before the

Tribunal and Appeal Court.

The Division is responsible for

Finance & Administration; Human

Resources & Training; Information

Technology; and the Registry.

‘It must be remembered that the overriding goal of the
Competition Act is to create a fair and efficient economy.’ 

THE STRUCTURE OF THE COMMISSION
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Where to get hold of us
Visit the Competition Commission online at www.compcom.co.za for more information about the Commission and the Act, as well as
rules and amendments to the Act. Please also forward enquiries, comments or letters to:

THE EDITOR
Compliance Division
Private Bag X23
Lynnwood Ridge
0040

Competition News is issued quarterly and if you would like to receive future copies, please forward your particulars to enable us to add
your details to the distribution list. This edition and future ones can also be viewed on our website.

Email: CCSA@compcom.co.za
Tel: (012) 482 9000
Fax: (012) 482 9003



Towards a free and fair
economy for all


