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Abstract: 

Long-term contracts covering distribution, supply and purchasing form an integral part of 

general business practice and feature prominently in the ambit of competition law and 

economics. A recent Indian case, assessing the competitive effects of a long-term supply 

contract between the Steel Authority of India Limited (“SAIL”) and Indian Railways (“IR”) 

is a highly topical example of how international competition authorities’ approaches to long-

term contracts are evolving from a form-based to effects-based approach. In this particular 

case, both firms were near monopolies in the relevant markets, the contract resulted in close 

to 100% of downstream demand being captured by the upstream incumbent, and the contract 

had an indefinite time period. Therefore at face value it would seem likely that this contract 

would be deemed anti-competitive, however this contract did in fact pass muster with the 

Indian competition authorities on the basis of both the legal and economic considerations.  

This paper reviews the key features of this important case in India as well as other recent 

international guidance dealing with long-term contracts. In light of these recent 

developments, the purpose of this paper is to provide an overview of the key factors that may 

be considered when assessing the competition effects of long-term contracts, particularly for 

dominant firms.  
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I. INTRODUCTION 

 

Long-term contracts are a ubiquitous feature of business practice in South Africa and 

globally. Long-term contracts generally involve agreements by firms at different levels of the 

market for example, a supplier and customer, that cover the majority or the entire amount of 

their respective supply or demand for a given product or service. Therefore, in the realm of 

competition, long-term contracts usually find their place in the class of ‘vertical restraints’ 

under exclusive agreements between firms. More specifically, these interactions between 

firms could be broadly categorised under ‘Exclusive dealing’.
2
  

In general, firms enter into exclusive agreements with their suppliers, customers and 

distributors for a variety of reasons including: (i) maintaining security of supply, (ii) 

protecting investments made when launching and / or marketing a new products, (iii) 

facilitating entry into new regions, (iv) generating economies of scale in distribution such that 

a product can be established in a market and (v) mitigating risks in terms of additional 

investments made specifically for a customer or supplier.
3
    

Contemporaneously, competition authorities locally and internationally have 

cautioned against long-term contracts particularly those entered into by dominant firms. This 

approach is taken on the basis that whilst these agreements may result in pro-competitive and 

efficiency gains their very nature results in other competitors being prevented from 

supplying, purchasing or distributing from or for a firm bound by the long-term agreement.  

It is in this context that this paper focuses on: (i) insights from the Competition 

Commission of India (“CCI”) decision
4
 in the Jindal Steel & Power Limited (“JSPL”) v Steel 

Authority of India Limited (“SAIL”) (hereinafter referred to as the ‘SAIL case’), and (ii) other 

recent international developments in providing an overview of some of the key factors that 

should be considered when assessing the competitive effects of long-term contracts, 

particularly for dominant firms.  

                                                           
2
 Within which there are further categories of: (i) exclusive supply, (ii) purchasing and (iii) distribution 

depending on the nature of the contract and the level of the market in which the firm under review operates. The 

other possible category is ‘Refusal to supply’ whereby rival firms may complain that the particular exclusive 

agreement constitutes an outright refusal to supply other firms.     
3
 Refer to for example European Commission notice - Guidelines on Vertical Restraints, Official Journal C 130, 

19.05.2010 (“EC guidance on vertical restraints”) and Guidance on the Commission's enforcement priorities in 

applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings, (2009/C 

45/02), 24.02.2009 (“EC guidance on abuse of dominance”). 
4
 Refer to CCI, JSPL/SAIL Case no. 11/2009, released on the 20.12.2011, Main, supplementary and dissenting 

orders. 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52010SC0411:EN:NOT
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We begin by presenting the key economic concepts for the assessment of long-term 

contracts. This is followed by a brief presentation of the debate that applies specifically to 

competitive assessment long-term contracts, that is, the form vs. effects based approach. 

Thereafter we proceed to analyse the SAIL case in parallel with recent economic theory and 

other international cases in greater detail. In doing so, we find that three key lenses emerge 

for the assessment of long-term contracts. These include: (i) the rationale, (ii) the dynamic 

nature of competition in the relevant markets and (iii) nature of the contract.  This paper ends 

with a brief summary of these key insights and subsequently concludes. 

 

KEY ECONOMIC CONCEPTS FOR THE ANALYSIS OF LONG-TERM 

CONTRACTS 

 

In order to understand the current economic thinking in relation to long-term contracts there 

are some key concepts which must be explored. These concepts include the implications of 

bounded rationality and opportunism in conjunction with the condition of asset specificity.
5
 

In addition, an understanding of the varying risks faced by the contracting parties must be 

appreciated:
6
 

i. Bounded rationality. This concept simply denotes that there are limits to 

human knowledge. Perfect foresight is not possible and uncertainty is 

ubiquitous. Even a well-written contract is necessarily going to be incomplete 

because all possible contingencies cannot be dealt with ahead of time; 

ii. Opportunism. Opportunistic behaviour is a unilateral attempt to exploit 

ambiguities and/or contractual incompleteness. Even if a contingency was 

foreseen, it may not have been adequately anticipated (e.g. because it was 

considered a low probability event); 

iii. Asset specificity. This concept relates to value of the asset in one specific 

circumstance compared with its value in alternative uses. The greater the value 

of an asset compared with its value in its next-best use, the greater the degree 

of asset specificity; 

iv. Transaction costs. This refers to all of the costs associated with a transaction, 

including costs associated with writing contracts, obtaining information, and 

                                                           
5
 O. Williamson, The Economic Institutions of Capitalism, The Free Press, New York (1985) 42. 

6
 C. Pleatsikas & D. Teece, ‘The Competitive Assessment of Vertical Long-Term Contracts’, Australian 

Business Law Review (2001) at pp. 5 -7.  
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engaging in exchange. Interpreted broadly, transaction costs refer to the entire 

costs of organizing economic activity. Simply put long-term contracts can 

reduce transaction costs, and 

v. Risk allocation. Risk allocation can substantially increase economic efficiency 

by shifting risks to the parties best able to shoulder them and/or most willing 

to undertake them. Because these allocations can ultimately affect not just the 

parties to the contract, but competition more generally, evaluation of the risks 

associated with contracts is clearly within the purview of competition law and 

competition policy.  

Therefore drawing from these key concepts we note that long-term contracts are often 

important to address the asset-specific or “investment hold-up” problem. This relates to 

where goods or investments are highly specific to a particular task or relationship between 

two or more firms
7
, an example might include a gas pipeline being built from a particular gas 

field to supply a retail network in a particular town. After such an investment  has been made, 

and (due to its specificity) largely sunk, one party to the transaction may behave 

opportunistically ex post (e.g. hold up by threatening not to use the infrastructure or seeking 

to do so at a price lower than agreed before it was built). Mitigating this risk through spot 

markets, or short-term arrangements, is unlikely to result in satisfactory outcomes and hence, 

long-term contracts may prove the most efficient means of overcoming opportunism and the 

risk of hold-up in such circumstances. This is because long-term contracts that are struck ex-

ante can mitigate hold-up and spread the risks and benefits of the specific investment between 

buyers and sellers, provided they are enforceable. 
8
 

 

THE EVOLUTION OF AN EFFECTS BASED APPROACH 

Internationally, the application of competition law has evolved substantially over the last few 

decades as a result of shifts in the goals of competition law and the context in which it 

operates. This has had an impact on the type of tests applied by economists in competition 

law proceedings.  

                                                           
7
 This form of principal-agent problem is well treated in Holmstrom, B. & Roberts, J. 'The Boundaries of the 

Firm Revisited’ (1998) 12 (4) Journal of Economic Perspectives at 73-94. See also Goddard, D. (1997) ‘Long-

term Contracts: A Law and Economics Perspective’, New Zealand Law Review, Pt IV at  423-458. 
8
 Evans L. and Quigley N. (2002), ‘The Interaction Between Contract and Competition Law’ Draft Paper: Under 

Revision Prepared for the 20th Pacific Trade and Development Conference Competition in the New Millennium 

Makati, Metro Manila, Philippines,  p 13  
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Form based and effects based approaches are principally alternative approaches to the 

assessment of possible abuse of dominance by firms with specific application to vertical 

restraints particularly exclusive agreement between firms. Hence, there is strong relevance 

for the overall approach in assessing long-term contracts particularly for dominant firms.  

In terms of a form based approach the nature of dominant firm’s conduct is assessed 

with respect to particular forms of behaviour that are restricted and found to be problematic 

for dominant firms (for example, loyalty rebates or exclusive dealing). These forms of 

behaviour are usually based on “rules” or heuristics which emerge from a body of case 

precedent developed by competition authorities over time. Since the focus is on the form of 

behaviour, little attention is given to (i) the context under which the behaviour has arisen and 

(ii) ultimate effects of the behaviour.  

In contrast an effects based approach follows the exact opposite path as noted by Gual 

et al (2005) in that “the assessment of each specific case will not be undertaken on the basis 

of the form that a particular business practice takes (for example, exclusive dealing, tying, 

etc.) but rather will be based on the assessment of the anti-competitive effects generated by 

business behaviour.”
9
 Therefore, an effects based approach focuses on both the 

circumstances (rationale) of the conduct under review and the competitive effects on both 

competitors and customers and is primarily based on underlying economic theory.  

 

Current thinking 

In United States jurisprudence there has been a shift to decisions that incorporate 

aspects of an effects based analysis, primarily focusing on consumer harm. This is evident in 

abuse of dominance cases. For example, in early cases such as Schwinn, the court focused on 

the effect of behaviour (in this case vertical restraints) on trader freedom or competitors. 

Later cases however, took this further to look at the effect of trader freedom on customers, 

ultimately overturning the per se prohibition on vertical territorial restrictions in favour of a 

rule of reason approach. At present, the practice of the US courts shows some characteristics 

of an effects based analysis in so far as they look at the net effect of the conduct through an 

intense empirical evaluation with a focus on proof of long-run harm to customers. An 

example is the case of California Dental v FTC.
10

 

                                                           
9
 J. Gual, M. Hellwig , A Perrot, M. Polo, P. Rey, K Schmidt & R. Stenbacka. Economic Advisory Group on 

Competition Policy (“EAGCP”), ‘An economic approach to article 82’, (July 2005) at 3. 
10

 California Dental v the FTC, No 97-1695, 24 May 1999, (Annexure 8). 



6 

 

In 2005, Article 81 (renumbered Article 101
11

) was adjusted to bring it more in line 

with economic thinking. This brought about substantial debate on how Article 82 

(renumbered Article 102,
12

 and the Article dealing with abuse of dominance) should be 

adjusted to incorporate these new views and developments.  

Submissions and debate on adjustments to Article 82 overwhelmingly favoured a 

movement to an economics based or effects based approach. The position of the European 

Commission (“EC”) was clearly articulated in the subsequent publication of the (i) Abuse of 

dominance guidance in 2009 (“the Guidance”) and the (ii) Guidance on vertical restraints in 

2010 (“the Vertical Guidelines”).  

The Vertical Guidelines have been written with a strong focus on an effects based 

analysis. This is evident both in the sections that outline the general approach to vertical 

restraints as well as the subsections which deal with specific abuses. More specifically:  

i. An effects based approach is emphasised in the section describing the 

enforcement policy in individual cases, in which the guidelines note that 

“individual assessment of the likely effects of the agreement is required”
13

. In 

this regard the Vertical Guidelines state:  

“In the assessment of individual cases, the Commission will take, as 

appropriate, both actual and likely effects into account. For vertical 

agreements to be restrictive of competition by effect they must affect 

actual or potential competition to such an extent that on the relevant 

market negative effects on prices, output, innovation, or the variety or 

quality of goods and services can be expected with a reasonable 

degree of probability.”
14

 [Underscore added]. 

In South Africa, the competition authorities have clearly accepted an effects based 

approach when assessing abuse of dominance cases and vertical restraints in general. In the 

seminal abuse of dominance case The Competition Commission v SAA, 18/CR/Mar01, the 

Competition Tribunal (“the Tribunal”) explained that a finding of an abuse of dominance 

must include an assessment of the anti-competitive effects of the conduct under review. In 

                                                           
11

 Article 101 of the treaty of the functioning of the European Union prohibits restrictive horizontal and vertical 

conduct between firms that distortions competition within the European Economic Area (“EEA”). 
12

 Article 102 of the treaty of the functioning of the European Union prohibits firms that hold dominant 

positions in a market within the EEA or across multiple market in the EEA from abusing this position by 

engaging specific forms of conduct including (i) offering prejudicial pricing or trading conditions to other firms, 

(ii) limiting production or innovations of products or services, (iii) engaging in discrimination between 

customers and (iv) tying or bundling of products or services which are unrelated.  
13

 Ibid Para. 96. 
14

 At Para. 97.  
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particular anti-competitive effects must be demonstrated by (i) evidence of actual harm to 

consumer welfare or (ii) if it is shown that the exclusionary act is substantial or significant in 

terms of its effect in foreclosing the market to rivals.
15

 This effects based approach in the 

assessment of anti-competitive effects was affirmed by the Tribunal in the Competition 

Commission v  Senwes Ltd, 110/CR/Dec06,
16

 the Competition Commission v British 

American Tobacco South Africa (Pty) Ltd, 05/CR/Feb05
17

 and Nationwide Airlines (Pty) Ltd 

v South African Airways (Pty) Ltd, 80/CR/Sep06.
18

     

 

Going Forward 

 

Having examined the current thinking in both the US and Europe and the SA competition 

authorities, the key question is how far competition authorities should go in applying an 

effects based approach. We note that whilst there has been a shift in both the US and Europe, 

competition authorities and higher courts have tended to rely on heuristics, particularly when 

focusing on dominance or market power for dominant firms and taking views on the level of 

foreclosure resulting from conduct. The following examples are worth noting: 

(i) The EC considers market shares less than 40% to be generally indicative of a 

lack of dominance or market power
19

;   

(ii) In terms of vertical agreements specifically,
20

 the EC considers that if either 

the supplier or customer’s market share exceeds 30% in the relevant market 

then the conduct in question will not be exempted from scrutiny under Article 

81 ( 101), and 82 (102)
21

;  

(iii) Another relevant example is the international benchmark in assessing 

foreclosure of competitors that is likely to affect competition that ranges from 

20% to 40% of the relevant market
22

, and   

                                                           
15

 Ibid Para.129. 
16

 At Para. 210. 
17

 At Para. 110. 
18

 At Para. 182. 
19

 Article 102 op cit note 12 at para. 14. 
20

 Article 101 op cit note 11 atp. 1–45. 
21

 Refer to Articles 101 and 102 of the treaty of the function of the European Union. 
22

 Hovenkamp (1998) considers 20% of the relevant market as the maximum foreclosure level below which no 

enquiry into defences (pro-competitive justifications) is necessary. Jacobsen (2002) in reviewing US case 

precedent found that US courts generally upheld the legality of exclusive dealing arrangements with foreclosure 

percentages of 40% or less. However, he notes with specific reference to the Microsoft case, the US court of 

appeals held that a monopolist’s use of exclusive contracts may contravene antitrust legislation in the US, even 

though the contract may foreclose less than the 40% share usually required. 
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(iv) In terms of duration, European guidance and recent European decisions focus 

on a maximum time period of 5 years for most types of long-term contracts 

irrespective of whether they are exclusive supply, distribution or purchasing.
23

  

Going forward, it would seem there needs to be a balance between the form and 

effects based approaches as both competition authorities and firms require the guidance and 

certainty that heuristics provide but also need the flexibility of evaluating long-term 

agreements on a case-by-case basis to promote legitimate pro-competitive conduct by firms. 

So the pertinent questions are: (i) Where along this spectrum between the form and effects 

based approaches should competition authorities focus their enforcement efforts, and (ii) 

What key areas should guide this assessment. In this regard, the SAIL case aptly illustrates 

some aspects of extending the boundaries of current thinking in terms of the areas of focus 

for any effects based assessment. Therefore in contrasting the approach taken in SAIL with 

economic theory as well as other international precedent we find that some key insights 

emerge on the likely approach that can be taken by competition authorities.  

 

ANALYSIS OF THE SAIL CASE
24

 

 

We begin with a brief summary of the key elements of the SAIL case before presenting the 

key insights and underlying economics that can be drawn in relation to three lenses which 

emerge as being helpful for assessing the economic effects of long-term contracts. This 

includes: (i) rationale, (ii) the dynamic nature of competition in the relevant markets and (iii) 

nature of the contract. 

 

 

 

 

 

                                                                                                                                                                                     
Refer to Hovenkamp H. ‘Antitrust Law – An analysis of Antitrust principles and their application’, 1998 Vol XI 

at 1822c and Jonathan M. Jacobsen (2002) ‘Exclusive Dealing, “Foreclosure” and consumer harm.’ 2002 vol 70 

Antitrust Law Journal at 311-369. 
23

 In terms of the EC Guidance on vertical restraints (at para 66) the block exemption in term of vertical 

restraints applies to non-compete of indefinite duration or those that exceed five years. This thinking applies to 

single branding/exclusive purchasing (at para 129), exclusive distribution (at paras 152 and 173) and exclusive 

supply (at para 195). 

In more recent cases in the energy sector including Distrigas COMP / B-1 / 37.966, commitments provided by 

the parties covered the contract duration being limited to five years (at para 34), which sufficiently addressed the 

EC’s concerns.  
24

 We understand the SAIL case is currently on appeal. 
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The parties  

 

On the 20
th

 of December 2012 the Competition Commission of India (“CCI”) released its 

decision in the matter between Jindal Steel & Power Limited (“JSPL”) – the informant and 

the Steel Authority of India (“SAIL”) – the opposite party.
25

 The other party involved in these 

proceedings was Indian Railways (“IR”).
26

 With a 96% market share in this relevant 

upstream market, SAIL was a dominant enterprise for the manufacture of rails in India. In 

addition, IR is the sole provider of railway transportation services in India.
27

 
28

  

 

Background  

 

The conduct in question related to SAIL entering into an exclusive supply arrangement (long-

term contract) with India Railways (“IR”), through a Memorandum of Understanding (MOU) 

dated 1 February 2003. The MOU resulted in all of IR’s long rail steel requirements being 

supplied by SAIL seemingly in to perpetuity. JSPL’s – the opposing party – potential entry 

into the upstream steel rail market was at the heart of this matter. 

 

The complaint 

 

In relation to the MOU, there are two sections of the India Competition Act of no.12 of 2003 

as amended (“the Indian Act”) that was raised in the complaint:  

i. The MOU is anti-competitive agreement within the meaning of Section 3(4). 

Section 3 of the Indian Act focuses on restrictive horizontal and vertical 

practices. It was argued that if the MOU continued, JSPL may be forced to 

exit the relevant market by way of increased costs,29 and 

ii. Both IR and SAIL have abused their dominant position in the respective 

relevant markets in violation of Section 4(2) of the Act. Section 4 of the Indian 

                                                           
25

 Both JSPL and SAIL are vertically integrated steel producers in India. 
26

 IR is the sole provider of railway transportation in India 
27

 CCI main order op cit note 4 at p. 10, para 22. 
28

 For the purposes of this paper we do not discuss the debate on market definition as our focus is on the 

approach and thinking of the CCI in assessing the rationale and competitive effects but for the sake of 

completeness we simply note the view taken by the CCI in the main order. The CCI defined the relevant market 

as: “rails which conform to the Research Design & Standards Organisation (“RDSO”) specifications laid down 

by IR in India”. The RDSO was the organisation within IR that designed IR quality and safety standards and 

tested compliance of rails and other associated products with these standards. 
29

 CCI main order op cit note 4 at p. 22, para 87. 
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Act, deals with prohibited practices for dominant firms.  Here the central issue 

was whether the MOU signed by SAIL in terms of the supply of rails to IR is 

anti-competitive by foreclosing the market to new entrants.
30

  

The main arguments that were raised to support these complaints included the following
31

:  

i. The MOU is a significant barrier to entry and it was contended that IR has 

admitted that they cannot buy from JSPL because of the MOU;
32

   

ii. Even though the MOU has a renewal clause, no renewal of the terms and 

conditions had taken place till date. In effect this makes the MOU perpetual;
33

  

iii. Even if some exclusivity was to be retained to protect SAIL’s investment, it 

could have been granted for a shorter duration and for a smaller quantity of 

rail
34

, and 

iv. Absent the MOU, IR would have been able to source its rail requirements in a 

competitive market from more than one competing supplier.
35

  

 

SAIL’s key responses   

 

Here we present five key arguments raised by SAIL in response to the complaint.  

i. SAIL contended that the nature of the contract implies there can be no adverse 

effect on downstream competition as IR has significant influence in terms of 

price, quality and quantity;
36

 
37

  

ii. IR pointed to the rational for the MOU being the need for secure supply from a 

single indigenous source of supply;
38

 
39

  

iii. The substantial investment made by SAIL was made at the behest of IR for 

enhancing the production of rails;
40

  

                                                           
30

 Ibid at p. 28, para 107. 
31

 Note we do not highlight every argument only those recognised as pertinent in the ultimate decision of the 

CCI and relevance to our paper. 
32

 CCI main order op cit note 4 at p 22 para 88. 
33

 Ibid at p. 11, para 29 and p 21, para 82  
34

 Ibid at p. 22, para 90. 
35

 Ibid at p. 22, para 91. 
36

 Ibid at p. 15 – 17 para 45, 46, 50, 53, 60 and 61. 
37

 For example, with respect to price it is highlighted that the Chairman, of the Railway Board has the final say 

in pricing of rails purchased from SAIL 
38

 Ibid at p 15, para 48 
39

 At the time of contracting the MOU there were no indigenous suppliers or alternative sources of supply 

except SAIL – therefore not contracting would have left IR with insecurity in supply. 
40

 CCI main order op cit note 4 at p. 15, para 46 
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iv. The MOU was therefore critical in ensuring SAIL would recoup the additional 

investments made to supply IR, while also accounting for the opportunity cost 

from forgoing the production of structural steel, and 

v. The MOU was entered into a time when there were no other indigenous 

suppliers – Moreover JSPL entered into the market following the signing of the 

MOU. This shows the MOU did not create entry barriers in the market.
41

 

 

CCI’s ruling 

 

In the CCI’s main order it was found that the allegation that SAIL as a dominant firm had 

strategized to create entry barriers by locking IR into a long-term MOU was not borne out of 

the available evidence.
42

   

Therefore although the MOU at face value seemed potentially anti-competitive, the 

CCI in its main order focused more on its ultimate effect on competition even though the 

Indian Act does not explicitly adopt an effects based approach, when considering a complaint 

in relation to Section 3 and 4. Nevertheless, in the SAIL case an effects based approach was 

adopted, one that perhaps goes a bit further than the approach adopted in the EU and even 

South Africa. In reviewing this decision, we find that three useful lenses emerge for the 

assessment of long-term contracts.  

 

Rationale 

 

The CCI’s in its main order suggested that an agreement between a seller and a buyer 

represents an efficient outcome provided it is based on rational considerations.
43

 From the 

SAIL case it is evident that a careful consideration of the context related to the rationale of 

both parties is useful in determining what role rationale can play in overall competitive 

assessment of long-term contracts.
44

   

The economic rationale related to the buyer’s choice of IR was found to be one that 

ensured a steady and secure supply of domestically produced rail steel.
45

 In other words there 

were “non-price elements” driving IR’s rational, including: (i) security of supply, (ii) 

                                                           
41

 CCI main order op cit note 4 at p 17, para 58. 
42

 Ibid at p 42, para 46. 
43

 Ibid at p 28, para 108. 
44

 Ibid at p 31, para 117. 
45

 Ibid at p 31, para 119. 
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minimising transaction costs and (iii) reducing uncertainty. Hence, the decisions of buyers to 

enter into long-term contracts are not merely pricing (and thereby quantity) determined as 

important non-price elements may yet play a role significant role.  For IR this was the 

security of long-term supplies of quality rails and an agreement that is long-term and stable. 

In this context the CCI viewed the MOU as a reflection of a rational revealed preference for a 

particular supplier relative to another supplier.  

 In relation to SAIL’s rationale, the CCI found that SAIL signed the MOU at the 

behest of the Ministry of Rails.  A key element of SAIL’s rationale to be one of upstream 

foreclosure is that there would have to be some profit incentive for SAIL to secure IR’s 

demand in the long run. This was found not to be the case as SAIL had to shift focus from the 

more lucrative structural steel market to the less lucrative rails market. This presents a variant 

of the investment hold up problem discussed above. That is in addition to finding the MOU 

necessary for SAIL to invest in rails to supply IR in order to mitigate the risk of potentially 

opportunistic behaviour by IR, the CCI also considered the MOU as compensation for 

SAIL’s opportunity cost from switching from production from structural products to rails 

which are less lucrative for SAIL. 

In economic theory the role of individual rationality in the assessment of long-term 

contracts has often been analysed from two differing perspectives.  Posner (1976) and Bork 

(1978) used the notion of individual rationality to argue that long-term contracts cannot act as 

a barrier to entry as individual rationality demands that a consumer would not be willing to 

sign a long-term contract with a monopolist unless it gets as good a deal as it would by not 

signing and waiting for entry.
46

 An opposing view put forth by Aghion and Bolton (1987) 

suggests where there is a dominant supplier, it may be appropriate to lock buyers into a 

contract of indefinite length as it possible for the monopoly seller with private information to 

foreclose entry through a long run contract with that buyer.
47

 These respective theories should 

however be considered in conjunction with the economic concept of bounded rationality as 

private information is rarely prefect. 

 Contracting parties do not have perfect foresight and circumstances can change 

relative to what is expected at the time of entering into a given contract. The assessment of 

firm’s rationale in relation to vertical foreclosure concerns should thus be grounded in the 

particular circumstances and conditions at the time of entering into the agreement. In 

                                                           
46

 For example, a key consideration of whether individual rationality would apply in the SAIL case was that IR 

would only sign the MOU if IR anticipated that it could not get a better deal by waiting for JSPL to enter. 
47

 This theory underpinned the major complaint against SAIL a dominant supplier entering into a long term 

contract with IR monopsony buyer.  
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particular, the combination of the ex-ante risks and structural characteristics faced by parties 

are important considerations.
48

 It is for this reason that some economists have advocated a 

“reasonableness” standard that suggests the ex-ante expectations and intentions of the parties 

are important for the assessment of the rational for a long-term contract. In other words the 

context at the time of the initial negotiations matters as it did in the SAIL case. Parties 

negotiate contracts within their frames of reference i.e. within a degree of bounded 

rationality. Some examples of the impact of such bounded rationality arise from courts 

decisions in Australia and New Zealand. In the Australian Cooper Basin case
49

 the parties to 

the Cooper Basin/AGL contract could not anticipate that, twenty years after they signed their 

contract for exclusive gas supply, it would become feasible – indeed attractive – to supply gas 

from the Bass Strait as well. By the same reasoning, the Kapuni Mining Companies and the 

Government of New Zealand could not anticipate when they signed a contract in 1967 that 

the so-called Arab oil embargo in 1973 would triple the price of oil. Nor could they anticipate 

discovery of the much larger Maui field shortly after their contract was signed.
50

 
51

 

It is evident from these examples that contracting parties’ structure their relationship 

based on the competitive circumstances that exist and can be reasonably be foreseen at a 

given point in time. Therefore, as a starting point contracts that are unambiguously pro-

competitive within these frames of reference could be accorded more favourable treatment 

than contracts that were either clearly aimed at lessening or preventing competition at their 

time of establishment or in the instance where there was a reasonable ex-ante probability of 

this occurring post-agreement.
52

 However, in practice long-term contracts are not always 

unambiguously pro-competitive or anti-competitive and therefore if a given long-term 

contract is rational based on a set of anticipated ex-ante market probabilities, could this 

contract be deemed anti-competitive ex-post, if these initial anticipated market outcomes 

change? This question is considered in the next section. 

                                                           
48

 Risk allocation substantially increases economic efficiency by shifting risks to the parties best able to 

shoulder them and/or most willing to undertake them. The existence of asymmetric risks may well compel firms 

to include restrictive provisions in contracts, yet these terms bind the contracting parties closely together, 

helping to align incentives, improve monitoring and attenuate opportunistic behaviour. This may in all 

likelihood increase economic efficiency especially in the case where pioneering, large scale, long-lived 

investments are involved. 
49

 See Alliance Petroleum Australia et al. v Australian Competition and Consumer Commission, Australian 

Competition Tribunal, 1997. 
50

 Ibid at p. 32 – 34. 
51

 See Alliance Petroleum Australia et al. v Australian Competition and Consumer Commission, Australian 

Competition Tribunal, 1997, and Shell (Petroleum Mining) Company Limited and Todd Petroleum Mining 

Company Limited v Kapuni Gas Contracts Limited and Natural Gas Corporation of New Zealand Limited, High 

Court of New Zealand, 1996. 
52

 CCI main order op cit note 4 at p 10. 



14 

 

The dynamic nature of competition  

 

We now proceed to consider how one factors in changing market dynamics into the 

assessment of long-term contracts. In SAIL, the relevant change in the market dynamics 

occurred post-2008, when there was a potential market transition from a monopsonist (IR) 

facing a monopoly (SAIL) to a monopsonist (IR) facing a choice of bilateral/multilateral 

agreements (SAIL and JSPL – the complainant).  The relevant question being whether the 

entry of JSPL post-2008 changed the MOU’s impact on competition by way excluding JSPL 

from the relevant market?
53

 
54

   

 The CCI’s initial proposition on this issue appeared to be that if the MOU was a 

complete contract then it could not be regarded as being exclusionary even in the face of 

changing market dynamics.
55

 Although a detailed analysis of contract law in this regard, is 

beyond the scope of this paper, a complete contract basically covers all the relevant economic 

eventualities and at least includes the following:
56

 

i. The contract must have specific duration. Normally this would be based on 

objective criteria such as recovery of the initial investment, 

ii. Review process of the contract. A complete contract has built into it periods of 

review such that it can be amended in the face of changing economic 

conditions, and 

iii. An exit clause for either party. A complete contract must include an exit 

clause for both parties. 

Consequently, the MOU may be regarded as being incomplete to the extent that it 

does not provide for the following contingencies: (i) a competing supplier of rails available in 

the India, (ii) an exit clause and (iii) is limited in terms of a specific duration.
57

 Hence, with 

this change in the relevant market, the initial rationale for IR to enter into the MOU may now 

no longer lead to an efficient bilateral bargaining outcome. The CCI however did not focus 
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on the form of the MOU or the potential missing contractual terms. Rather, the final analysis 

of the extent of the completeness of the contract and the potential change in harm factored in 

some essential realities including whether JSPL’s entry post-2008 really did have a 

significant impact on the competitive dynamics. In short it was found the JSPL did not have a 

significant impact on either price or non-price competition, the overall finding being that 

JSPL post-2008 was not as efficient or reliable when compared to SAIL.
58

 Thus even though 

there were some shortcomings of the MOU in terms of completeness, JSPL was adjudicated 

not to be a viable competitor.
59

  And so as long as objective/rationale criteria dictated IR’s 

actions including: (i) its quality and safety production standards (RDSO) and (ii) the need for 

security of supply of rails, then JSPL remained an unviable supplier of IR and therefore, the 

CCI found no concern from a foreclosure point of view.
60

  

However, if JSPL was a viable competitor in 2008 would the assessment of the CCI 

necessarily differ? In considering this question we turn to economic theory, which suggests 

that when circumstances change, two aspects of the change are important for the competitive 

assessment of long-term contracts – foreseeability and involvement.  

Foreseeability relates to the ability of the parties, at the time of contract negotiation 

and formation, to reasonably predict and plan for the changes that have subsequently 

occurred. The extent of foreseeability is directly related to the concept of bounded rationality 

as well as the consideration of the ex-ante intentions upon the formation of a given contract. 

Therefore it may be argued that in circumstances where the parties could not have foreseen 

the change in market conditions, it seems inappropriate to impose a disciplinary penalty 

because circumstances changed in ways that neither (or no) party could reasonably expect.
61

 

But what if such changes could have been reasonably expected and the parties provided no 

viable means by which they could adapt the contract to such a change? In the foregoing 

                                                           
58

 With respect to the impact on potential prices it appeared that the CCI felt there was still little scope for IR to 

get a better deal from JPSL for the following reasons: First, it was noted that JSPL cannot be regarded as more 

efficient relative to SAIL. Secondly, the pricing committee had successfully reduced prices in 2008 and hence 
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situation the impact on competition becomes more complex
62

 and it is this scenario that is 

seemingly more fitting for the SAIL case.  

In this instance one must consider the probability of the change when assessing 

foreseeability as it may be costly to address low probability eventualities. This increase in 

cost may result as the inclusion of additional terms introduces uncertainty into the contract’s 

initial objective of aligning the parties’ incentives. For example, in the SAIL case the MOU 

did not make provision for IR switching supply to JSPL as this may of been considered as a 

low probability event which introduces the potential for opportunistic behaviour on the part 

of IR. Therefore if no means of adaptation was practically possible for some reason – for 

example, no stable equilibrium existed to preserve sufficient aspects of the initial bargaining 

outcome in the new circumstances to satisfy the needs of both (all) parties – then an ex-post 

imposed modification of a contract may not be desirable, unless the parties can accomplish 

such modification through voluntary negotiation. However, where the parties reasonably 

could or should have provided the means for adaptation, competition law may have a role to 

play.
63

 

Involvement relates to the actual impact that the parties have on competition by way 

of the contract relative to the actions and events of external forces. Therefore it may be 

argued that where one or more of the parties have affirmatively acted to make the 

environment and/or the contract more anti-competitive, those parties may reasonably be 

subjected to response based on competition policy. However, if the environment changed 

either because a party or parties (i) engaged in behaviour external to the contract that lowered 

entry barriers or had other pro-competitive effects or (ii) events and/or actions over which the 

parties to the contract had no control had a similar impact, it is not clear that competition 

policy should be sought for contract revision. This is because revising such contracts by way 

of competition policy may be a blunt instrument if such actions deter other parties from 

entering into potentially pro-competitive contracts. Again, what matters are the ex-ante intent 

and objectives of entering into the contract.
64

 It should however be noted that the more 

complete the contract the lower the ex-post risk for dominant firms.  

The Australian Cooper Basin case
65

 demonstrates how changing circumstances can 

impact the assessment of long-term contracts. The Cooper Basin case involved a long-term 

supply contract between the South Australian Cooper Basin producers and AGL for supply of 
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gas to New South Wales. The deliveries under the Agreement commenced in 1976, and the 

term of the contract was 30 years – to 2006. However, in 1996, with plans from two separate 

parties to ship gas to New South Wales from Victoria, the Australian Competition and 

Consumer Commission (“ACCC”) determined that there had been a material change of 

circumstances and, focusing on certain allegedly anti-competitive provisions in the contract, 

moved to revoke the authorisation that had been granted ten years earlier. The Cooper Basin 

producers appealed the ACCC’s decision to the Australian Competition Tribunal (“ACT”) 

and in 1997 the ACT reversed the ACCC’s decision.
66

 In this context, the contracts that 

facilitated the initial infrastructure investments in the Australian natural gas industry cannot 

be viewed as contracts specifically designed to exclude competitors. At the time these 

contracts were being negotiated, the potential for more than one source of supply to Sydney 

or Darwin was not plausible for the reasonably foreseeable future (e.g. measured in decades). 

The deals struck were not in contemplation of blocking supply from others - such 

eventualities were simply outside the frame of reference of the parties. 

 

The nature of the long-term contract 

 

 As mentioned above when considering the rationale of a long-term contract like the MOU in 

SAIL, it was suggested that an agreement between a seller and a buyer represents efficient 

outcomes provided it is based on rational considerations. However, the extent of the 

efficiency gained (or harm induced) from such long-term contracts is to a large extent 

dependent on the actual terms and conditions of the contract in question. Usually, these terms 

are the focus of the competitive assessment as they inform how prices will be impacted, what 

percentage of the market will be foreclosed and for how long. Following from the SAIL case 

and other insights we present a holistic approach to the significant role the nature of the 

contract can play in the competitive assessment of long-term contracts. 

In the SAIL case, at face value, the terms of the MOU seem rather restrictive with 

approximately 100% of market demand seemingly tied up into perpetuity. However, when 

considering the actual competitive effect of such a long-term contract, the approach of the 

CCI suggests that careful consideration of price setting and other non-price terms can be 

useful in determining the ultimate competitive effect.  

                                                           
66

 Ibid at p. 4. 



18 

 

Price-setting is the most probable source of harm for consumers from long-term 

contracts as significant price increases may arise due to the monopoly or quasi-monopoly 

position of a given supplier. In the SAIL case however a closer examination of the terms of 

the MOU suggested that SAIL, despite its significant market share, did not have pricing 

power in relation to the rails supplied to IR.
67

 Hence, if the terms of a given long-term 

contract set the final price within the bounds of a competitive outcome, then scope for harm 

to the final consumer is significantly reduced. In addition, there were also non-price elements 

associated with the MOU which also seemed to mitigate the concerns associated with a 

reduction of quantity or quality going forward.
68

 

There is one caveat in relation to these price and non-price terms. That is whilst the 

terms of any long-term contract such as the MOU may be pro-competitive, the parties 

adherence or deviation from these terms together with any refinement or evolution of these 

terms are significant considerations for the competition assessment. This is because 

adherence and deviation ultimately determine effect.  

 Duration is another important aspect when considering the nature of long-term 

contracts. In the SAIL case there was no official termination date linked to the MOU and 

therefore it was seemingly perpetual.
69

 Interestingly, even though the MOU had no clear 

termination date the CCI’s ultimate decision in its main order did not turn on or impact the 

duration of the MOU. Nevertheless, focusing on other international jurisdictions and in 

particular the EU, the CCI’s approach in the SAIL case seems to diverge somewhat. This is 

illustrated by way of the EU vertical guidelines as well as a several EU cases: 

i. The EC guidelines on vertical restraints find that exclusive supply agreements 

shorter than five years entered into by non-dominant companies usually 

require a balancing of pro- and anti-competitive effects, while agreements 

lasting longer than five years are for most types of investments not considered 

necessary to achieve the claimed efficiencies or the efficiencies are not 
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 This was for the following reason (see para 144 – 146): First, according to the terms of the MOU, the 

Chairman, of the Railway Board held the final say in pricing of rails purchased from SAIL and therefore SAIL 
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sufficient to outweigh the foreclosure effect of such long-term exclusive 

supply agreements;
70

 

ii. However, in the case of high relationship-specific investments, a non-compete 

obligation exceeding five years may be justified. A relationship-specific 

investment could, for instance, be the installation or adaptation of equipment 

by the supplier when this equipment can be used afterwards only to produce 

components for a particular buyer. General or market-specific investments in 

(extra) capacity are normally not relationship-specific investments,
71 

and 

iii. It should be also noted that that EC considers contracts with tacit renewal 

clauses and no final delivery date as contracts of an indefinite duration.
72

 

With respect to recent cases in the EU addressing the issue of duration in long-term 

contracts including EDF
73

, Distrigas
74

 and Coca-Cola Undertaking 
75

, it is evident that the 

maximum five year duration is quite rigorously applied as a condition to the long-term 

contract under investigation.   

In terms of the prevailing economic theory, it is not immediately clear what the 

rationale is for the EC specifically drawing the line at 5 years. Perhaps this approach is taken 

in the EU in order to provide some form of legal certainty for which there is some merit. 

Nevertheless, in the abstract, it is quite difficult at least based on economic logic to derive a 

“bright line” heuristic for competition policy that would separate contracts that are 

unacceptably long from those that are not.
76

 It is therefore useful to present some of the key 

economic factors one may consider when considering the duration of a given long-term 

contract, including:
77

  

i. The durability of the assets required to perform the duties required of parties 

to the contract; 

ii. The specificity of those assets, and 
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iii. The business risks faced by the parties and the opportunities for reducing those 

risks through mutual exchange. 

Based on these criteria, it would be reasonable to suggest that it is optimal for 

contracts in industries with long-lived specific assets to be of greater duration, particularly in 

the face of asymmetric risks. However, three issues arise in this instance. First, is the issue of 

optimality, particularly in the sense of whether private contracting solutions may deviate 

from optimal solutions from a societal perspective.
78

 This is clearly possible in theory, given 

the existence of externalities.  Secondly, the definition of the “long run” is industry and fact 

dependent and should not be artificially constrained (for example, by merger guidelines that 

may not be applicable to assessing competitive effects of contracts) – hence in the electricity 

and natural gas industries, where assets are durable and planning horizons are long, long-run 

effects may be measured in terms of 5-10 years or more.
79

 Thirdly, the observation that long-

lived specific assets should be of greater durations provides little specific guidance as to how 

long particular contracts should last. So the question remains, how does one determine 

duration from both an economic and competitive point of view? 

One suggested approach is, when assets are durable and specific to a relationship, the 

economic lives of these assets can be determined by using depreciation as well as the related 

need to amortise these assets over an equitable period – it is these economic lives which may 

offer a fair proxy of optimal contract length. A similar approach was taken in the dissenting 

order of the SAIL case wherein deprecation rates were used to approximate the potential 

optimal length of the MOU from a competition law perspective.
80

 In addition, the basic 

objective(s) or rationale of the parties in entering into the contractual relationship may again 

be an important consideration, independently of or in conjunction with the life or practical 

amortisation period of the assets involved.
81

 However, we note there are some pitfalls to these 

approaches and further research may be required as to the practical application of these 

methods.
82
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Proportion or market foreclosure is often the focus of competition authorities when 

assessing the competitive impact of long-term contracts. However, in the SAIL case, close to 

100% market foreclosure was not regarded as being anti-competitive, given factors such as 

the nature of the contract as well as the rational of the parties. Therefore it may be argued that 

proportion or foreclosure should not be considered in isolation of the other factors such as the 

rationale and the contracts other terms. It is also evident that the SAIL case did not 

implement any heuristic that dictates some upper bound measure of the proportion of the 

relevant market that may be foreclosed by the contract.      

The approach in recent EU cases however seems quite different. That is to say, a 

100% foreclosure in perpetuity is unlikely to be accepted in the EU irrespective of any other 

mitigating factors. As noted by Hauteclocque (2009), if 100% of a customer’s demand is tied 

to a particular supplier foreclosure will not occur if this customer can return to market every 

year. This principle of allowing a significant return of customers to market every year was 

applied by the EC in the Distrigas decision and commitments
83

, wherein Distrigas was 

allowed to enter into long-term agreements of up to five years provided that 65-70% of its 

customers will return to the market every year. This was for as long as its market share 

remained above 40% and its sales were double that of its nearest competitor. In the Coca-

Cola Undertaking
84

, a similar approach was taken whereby Coca-Cola was allowed to 

compete for exclusive public/private tender agreements – based on an open and competitive 

tendering process with objective, transparent and non-discriminatory criteria. In this instance, 

these agreements had to allow the customer an annual option to terminate the agreement 

without penalty following an initial term not exceeding three years.
85

  

  

SUMMARY AND CONCLUSIONS 

 

The approach to long-term contracts for dominant firms continues to evolve internationally, 

with a general trend towards a greater emphasis being placed on effects versus form based 

approach. In particular, this paper has focused on the recent SAIL case in India, which seems 

to push the boundaries of the effects based approach, especially relative to the approach 

adopted the EU where there seems to be at least some heuristics which guide competition 

authorities approach to long-term contracts.  
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 Based on our review of the CCI’s main order in the SAIL case we have highlighted 

and explored three useful lenses through which long-term contracts can be assessed.  

i. Rationale.  From SAIL it was evident that careful consideration should be 

given to the specific context related to the rationale for both parties entering 

into a long-term contract.
 
The assessment of rationale in relation to vertical 

foreclosure concerns should be grounded in the particular circumstances and 

conditions at the time of entering into the agreement.  However, the 

contracting parties do not have perfect foresight and circumstances can 

change. Economic theory suggests that a starting point for the assessment of 

long-term contracts is contracts that are unambiguously pro-competitive within 

these frames of reference could be accorded more favourable treatment than 

contracts that were either clearly anti-competitive at contract formation or 

would become so with a reasonable ex-ante probability.  This is not always 

clear and thus for most contracts the consideration of the rationale is only the 

starting point for the analysis as other factors need to be considered as well. 

ii. The dynamic nature of competition. Here one may consider whether the 

contract in question is complete as this may mitigate any competition concerns 

arising from changes in market dynamics. A complete contract essentially 

includes the relevant contractual terms that cover all the relevant economic 

eventualities. Yet not all contracts are complete and in these instances the 

concepts one must consider are (i) foreseeability and (ii) involvement.  

Foreseeability dictates that in circumstances where the parties could not have 

foreseen the change in market conditions, it seems inappropriate to impose a 

disciplinary remedy because circumstances changed in ways that neither (or 

no) party could reasonably expect. However, where the parties reasonably 

could or should have provided the means for adaptation, competition law may 

have a role to play. Involvement relates to the actual impact the parties have 

on competition by way of the contract relative to the actions and events of 

external forces. In these instances where one or more of the parties have 

affirmatively acted to make the environment and/or the contract more anti-

competitive, those parties may reasonably be subjected to response based on 

competition policy.  

iii. The nature of the contract. In the SAIL case, the MOU seemed rather 

restrictive with approximately 100% of market demand seemingly tied up into 
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perpetuity. However, it was the combination of the underlying rationale and 

certain price and non-price terms that lead to not finding any associated 

competitive harm. Yet for contractual terms to mitigate risk one must assess 

whether adherence to these terms has occurred. Turning to the more 

traditional areas of duration and proportion some key insights borne out of the 

SAIL case reveal differences in the approach between the CCI relative to other 

competition authorities particularly in the EU. For example, in the EU, five 

years seems to be regarded as the maximum acceptable duration in most 

instances, while if the proportion of the market foreclosed approaches 

anything near 100%, then it often stipulated that some if not all the foreclosed 

volumes must return to the market on an annual or biannual basis. This 

structural approach to duration and proportion was not adopted in the SAIL 

case as the approach was one of almost purely effects only.  

The rationale, dynamic nature of competition and nature of the contract should 

therefore be considered in conjunction by practitioners and authorities alike when 

determining the ultimate impact of such agreements. In doing so, the proper assessment of 

long-term contracts, in the relevant market, requires the keen balance between legal certainty 

based on heuristics and the full appreciation of economic effects within the relevant markets. 

This, we believe is very appropriate in South Africa today, with the legacy of highly 

concentrated markets stemming from previous state ownership and control. An economic 

context which is not very dissimilar to India currently, but nevertheless within which it 

remains possible for dominant firms to enter into long-terms agreements and not be found to 

be in breach of competition legislation.       


