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ACCESSING THE COMPETITION COMMISSION’S ‘SECRETS’ OR ‘DOCKETS’, A 

REVOLUTIONARY WAY FORWARD  

Nelly Sakata* and Romeo Kariga**1 

  

1. INTRODUCTION  

With the talk on possible amendments to the Competition Act 89 of 1998, as amended 

(“the Competition Act”) to deal with concentration in the South African economy,2 one 

could also consider legislative changes and changes to Rules regulating procedural 

issues, which are characterised by challenges that hamper the timely and effective 

enforcement of the Competition Act by preventing the speedy prosecution of cases on 

the merits.  The challenges the Competition Commission (“Commission”) has faced 

are around rules dealing with access to the Commission record.  Access to the 

Commission record has been the subject of a number of disputes between the 

Commission and the respondents.  The Tribunal and courts have decided on certain 

aspects of this heated topic, such as access to the Commission’s internal documents, 

access to the leniency application or access under Rule 15 of the Rules For the 

Conduct of Proceedings in the Competition Commission (“Commission Rules”).  

However, despite the courts’ decisions, there is still uncertainty on the treatment of 

some documents.  In addition, with the introduction of criminal provisions in the 

Competition Act, one has to grapple with access to information in criminal proceedings 

versus access to information in civil proceedings.  This can be another source of 

controversy and delay in seeing a case to its finalisation or being adjudicated on 

merits.  Further, there are also issues with protecting the Corporate Leniency Policy 

(“CLP”) applicant’s information in a criminal case, in light of the right against self-

incrimination, as well as enforcing Competition law through the leniency policy versus 

                                                           
1 *Principal Legal Counsel, Competition Commission of South Africa.  The views in this paper are 
those of the writer and are made in his personal capacity and do not reflect the views of the 
Competition Commission.  
** Senior Legal Counsel, Competition Commission of South Africa.  The views in this paper are those 
of the writer and are made in his personal capacity and do not reflect the views of the Competition 
Commission. 
2 See for example http://m.fin24.com/fin24/Economy/this-is-what-changes-to-the-competition-act-
could-look-like-20170604 where Minister Patel tabled in Parliament a proposed framework for the 
amendments of the Competition Act. 

http://m.fin24.com/fin24/Economy/this-is-what-changes-to-the-competition-act-could-look-like-20170604
http://m.fin24.com/fin24/Economy/this-is-what-changes-to-the-competition-act-could-look-like-20170604
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the interests of private litigants to obtain information to support their civil damages 

claims.  

In light of this, the questions that arise are whether the current jurisprudence is clear 

enough on access to pertinent documents, what are the implications of the 

criminalisation provisions on access to the Commission record, and also what 

legislative amendments can be proposed to take into account both the rights of the 

respondents and the Commission’s power to effectively prosecute anti-competitive 

conduct and thus enforce the Competition Act.    

This paper focuses on the increased attempts by respondents in different cases to 

access the Commission’s investigation record. In this regard, the paper looks at 

access for purposes of the Commission’s and Tribunal’s proceedings considering the 

development in the jurisprudence around access to the Commission record. The 

article also looks at the impact of the criminalisation provisions on access to the 

Commission’s record, measures that can be put in place to prevent CLP applicants 

from being discouraged from providing information, which could undermine the 

Commission’s CLP.  In addition, the article will look at the aspect of third party’s 

request for access to the leniency documents for purposes of private enforcement.  It 

will also consider the approach followed by other jurisdictions on these aspects as well 

as a proposal to review the rules dealing with access to the Commission record.   

 

2. COMPETITION LAW ENFORCEMENT VS THE RIGHT TO INFORMATION  

Over the past decade the Commission has experienced a number of challenges on 

access to its documents.  The documents that have been the subject of controversial 

requests for disclosure are investigators’ notes,3 leniency documents,4 internal 

reports5  and more recently, transcripts of interrogations or interviews conducted by 

                                                           
3 Netcare Hospital Group (Pty) Ltd / Community Hospital Group (Pty) Ltd [2008] 1 CPLR 153 (CT) 
(“Netcare”) and Astral Operations Ltd and another v The Competition Commission of South Africa   
4 Competition Commission v ArcelorMittal South Africa Ltd and Others – 2013 (5) SA 538 (SCA) 
5 Computicket (Pty) Ltd v The Competition Commission of SA (CAC case no. 118/CAC/Apr12) – CAC 
decision of 29 October 2012 
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the Commission during an investigation.  The timing of the request for access to the 

Commission’s documents has also been the subject of controversy.6 

There are various reasons why a person may request access to the Commission’s 

documents.  These include, for a respondent, the right to know the case against it, 

which includes the right of access to information entrenched in section 32 of the 

Constitution,7 and the right to a fair trial as envisaged in section 34 of the Constitution.8 

There are also various reasons why the Commission resists the disclosure of its 

information.  These include restricting access to sensitive information that the 

Commission receives or generates during the course of an investigation, including 

information that is subject to confidentiality claim, information protected by litigation 

privilege, or information that is restricted in terms of Rule 14 of the Commission Rules.9  

Commission Rule 14 lists five classes of restricted information, namely confidential 

information within the meaning of the Competition Act (Rule 14(1)(a)); the identity of 

an informant who has requested to keep his/her identity anonymous (Rule 14(1)(b)); 

information that the Commission received during the course of its 

investigation/assessment of a complaint, merger or exemption, but prior to the 

Commission referring the case to the Tribunal or non-referring the case, or before the 

Commission has decided on the merger (Rule 14(1)(c)); internal documents or any 

other documents generated by the Commission (Rule 14(1)(d)); any document to 

                                                           
6 Group Five Ltd v The Competition Commission (CR229Mar15/DSC124Sep15) – Tribunal decision of 
18 January 2016; Group Five Ltd v The Competition Commission (139/CAC/Feb16) – CAC decision 
of 23 June 2016;  Mondi Ltd and other vs the Competition Commission and other (High Court decision 
– Case no. 47050/13) – High Court decision of 12 November 2014 
7 Section 32 of the Constitution stipulates that (1) everyone has right of access to (a) any information 
held by the state; and (b) any information that is held by another person and that is required for the 
exercises or protection of any rights. (2) National legislation must be enacted to give effect to this 
right, and may provide for reasonable measures to alleviate the administrative and financial burden on 
the state 
8 Section 34 of the Constitution stipulates that Everyone has the right to have any dispute that can be 
resolved by the application of the law decided in affair public hearing before a court or, where 
appropriate, another independent and impartial tribunal or forum.  
9 Commission Rule 14 lists 5 classes of restricted information, namely confidential information within 
the meaning of the Competition Act 89 of 1998, as amended (Rule 14(1)(a)); the identity of an 
informant who has requested to keep his/her identity anonymous (Rule 14(1)(b)); information that the 
Commission received during the course of its investigation/assessment of a complaint, merger or 
exemption, but prior to the Commission referring the case to the Tribunal or non-referring the case, or 
before the Commission has decided on the merger (Rule 14(1)(c)); internal documents or any other 
documents generated by the Commission (Rule 14(1)(d)); any document to which a public body 
would be required or entitled to restrict access in terms of the Promotion of Access to Information Act, 
no. 2 of 2000.  
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which a public body would be required or entitled to restrict access in terms of the 

Promotion of Access to Information Act, no. 2 of 2000 (Rule 14(1)(e)). 

Even though the Competition Act envisages an inquisitorial process,10 the Tribunal’s 

proceedings are generally adversarial in nature, where “unlimited access to an 

adversary’s work product could lead to inefficiency and might hinder zealous 

advocacy”.11 

In light of these conflicting interests, it is important to consider measures that will not 

only enable the Commission to effectively enforce the Competition Act, but also take 

into account the rights of respondents to defend themselves, and the rights of private 

claimants to effectively institute proceedings against respondents for civil damages.  

The paper looks at access to the Commission record, first for purposes of the 

Commission’s and Tribunal’s proceedings. Secondly, it looks at access to documents 

for purposes of criminal proceedings, and thirdly for purposes of instituting civil 

damages claim.  It will then conclude with proposed legislative changes to achieve an 

effective competition law enforcement taking into account third parties’ rights. 

 

3. ACCESSING FILES IN COMMISSION’S AND TRIBUNAL’S PROCEEDINGS 

 

3.1. Introduction  

The Commission’s complaint proceedings include the initiation or submission of a 

complaint as well as the investigation of such complaint up to the non-referral or 

referral of the complaint to the Tribunal.12   

                                                           
10 Section 52 of the Competition Act. 
11Pioneer Foods (Pty) Ltd v Competition Commission in re: Competition Commission v Tiger Brands 
Ltd t/a Albany and another; Competition Commission v Pioneer Foods (Pty) Ltd t/a Sasko and another 
[2009] 1 CPLR 239 (CT) (“Pioneer”) at para 31 and Antitrust Discovery Handbook (2ed) at 112-113 
12 In terms of section 21(1) of the Competition Act, the Commission is responsible to, amongst others, 
investigate and evaluate alleged contraventions of Chapter 2 of the Competition Act.  Chapter 2 deals 
with prohibited practices.  The investigative process in respect of complaint proceedings can be 
triggered either by the Commissioner initiating a complaint against an alleged prohibited practice in 
terms of section 49B(1), or by a person submitting a complaint in terms of section 49B(2)(b) of the 
Competition Act.  Upon initiating or receiving a complaint in terms of section 49B, the Commissioner 
must direct an inspector to investigate the complaint as quickly as practicable, in terms of section 
49B(3).  It is also noted that section 49B(2)(a) allows any person to submit information concerning an 
alleged prohibited practice to the Commission, in any manner or form.  In terms of the Competition 
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At the initiation stage, the Commission should be in possession of information that 

warrants an initiation.13  That is the reason why request for disclosure has been as 

early as at the initiation stage.14  During the investigation stage, the Commission 

gathers information to establish whether or not a prohibited practice has taken place.  

At the end of the investigation, the Commission, in terms of section 50,15 may either 

non-refer or refer the matter to the Tribunal.  Once a complaint has been referred to 

the Tribunal, the Tribunal proceedings kick off.16   

We summarise below a few important decisions on access to the Commission’s 

documents in relation to the Commission’s complaint proceedings.  These include 

cases where parties have sought access to documents upon which the decision to 

initiate a complaint was made,17  as well as documents that form the basis of the 

Commission’s decision to refer a case.18  In our article “Accessing the Commission’s 

secrets”,19 we highlighted the challenges on access to internal documents and the 

leniency application.  The jurisprudence has since evolved and it is now accepted that 

internal documents and leniency documents are protected from disclosure.   

In this paper, we look at the developments in the jurisprudence on access to leniency 

documents and the timing of the access in referral/Tribunal’s proceedings.   

 

3.2. Access to documents in complaint proceedings  

                                                           
Act, the Commission may also conduct “market inquiries”.  “Market inquiry” means a formal inquiry in 
respect of the general state of competition in a market for particular goods or services, without 
necessarily referring to the conduct or activities of any particular names firm.  When conducting a 
market inquiry, the Commission may use certain of its investigative powers, such as issuing 
summons.  However, this article focuses on the investigative process in respect of complaint 
proceedings.  It will not deal with the investigative process under a market inquiry or a merger. 
13 Woodlands Dairy (Pty) Ltd and other vs The Competition Commission (Case 105/2010) [2010] 
ZASCA 103 (13 September 2010) at para 13 refers to information concerning an alleged prohibited 
practice which, objectively speaking, could give rise to a reasonable suspicion of the existence of a 
prohibited practice. 
14 In the Mondi case 
15 Section 50 stipulates that (1) at any time after initiating a complaint, the Competition Commission 
may refer the complaint to the Competition Tribunal. (2) within one year after a complaint was 
submitted to it, the Commissioner must (…) refer the complaint to the Competition Tribunal, if it 
determines that a prohibited practice has been established 
16 Tribunal proceedings are regulated under the Rules for the conduct of proceedings in the 
Competition Tribunal (“Tribunal Rules”) 
17 See Mondi  
18 See Computicket  
19 Romeo Kariga and Nelly Sakata – “Accessing the Competition Commission’s secrets” (2012) 
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3.2.1. Mondi20   - Access to the “initiation” documents  

Mondi sought access to the record upon which the Commission relied to initiate its 

complaint against Mondi and SAPPI Southern Africa Limited (SAPPI), i.e. the record 

that formed the basis of the Commission’s decision to initiate.  This was following a 

review application filed by Mondi in terms of Rule 5321 of the Uniform Rules filed 

seeking to, amongst others, review and set aside the Commission’s decision to 

initiate.22   

One of Mondi’s arguments was that without access to the internal documents of the 

Commission, it would not be in a position to assess the rationality and reasonableness 

of the Commission’s decision to initiate the complaint.23  The court was concerned that 

if the Commission’s deliberation process is exposed to public view, before a matter is 

investigated, other people or informants would be discouraged from openly deliberate 

the strengths and weakness of the facts and theories at hand and from adopting 

opposing views where appropriate.24  The Court, however, recognised that Mondi was 

entitled to challenge the Commission’s decision to initiate the complaint, based on the 

principle of rationality and legality,25 and in order to challenge such decision, Mondi 

was entitled to require the information that formed the basis of the Commission’s 

decision.   The court seemed to, however, have accepted that some documents were 

restricted, but documents that belonged to the Mondi and Sappi should at least be 

disclosed.26  For documents that were identified as “restricted documents, the court 

limited access to the portions only of each document upon which reliance was place 

in taking the decision to initiate the complaint.27 The court also ordered that the 

documents will only be made available to Mondi’s attorneys and not to Mondi itself.28 

3.2.2. Computicket29 – Access to “referral” documents  

                                                           
20 Mondi Ltd and other vs the Competition Commission and other (High Court decision – Case no. 
47050/13) – High Court decision of 12 November 2014  
21 Rule 53(1)(b) provides that in a review application, the public body whose decision is under review, 
must disclose the record that forms the basis of the decision 
22 Mondi para 1 and 5  
23 Mondi para 50  
24 Mondi para 51 
25 Mondi para 52  
26 Mondi para 52  
27 Mondi para 57.3  
28 Mondi para 57.3.1 & 2  
29 Computicket (Pty) Ltd v The Competition Commission of SA (CAC case no. 118/CAC/Apr12) – CAC 
decision of 29 October 2012  
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Similar to Mondi, Computicket sought brought a review application seeking to review 

and set aside the Commission’s referral of an abuse of dominance complaint against 

it.30  In this regard, Computicket requested access to the report(s) and 

recommendation(s) that served before the Competition Commissioner and/or the 

Executive Committee of the Commission and on which they based their decision to 

refer the complaints.31  It should be noted that a report of the Commission is regarded 

as restricted in terms of Commission Rule 14(1)(d).  There was therefore a clash 

between the restricted nature of these documents and High Court Rule 53 entitling 

Computicket to request access to the record in a review proceedings.    

Accordingly, the CAC had to determine the documents that Computicket was entitled 

to in order to exercise its right to review the Commission’s decision for lack of 

rationality.32   In addressing this issue, the CAC found that it was important to 

appreciate that the documents were sought in the context of a review application.33  

The CAC held that Computicket was entitled to the production of the “record” in order 

to be in a position to validly and effectively exercise its rights to review the 

Commission’s decision.  The CAC confirmed that in the context of review proceedings, 

this is “whatever was before” the Commission, namely the decision makers when they 

determined that a prohibited practice has taken place.34  However, such information 

will be subject to any legitimate claims in terms of Commission Rule 14 by the 

Commission that such information is restricted35 or privileged.      

The CAC therefore summarises that once it is accepted that a party is entitled to 

launch a review application against the Commission’s decision to refer a complaint 

based on grounds of rationality, then this party is entitled to documents which are 

relevant to the review,36 namely what was placed before the decision makers,37 in 

order to assess whether there were reasonable grounds to refer the complaint.38 

                                                           
30 Computicket (CAC) para 2  
31 Computicket (CAC) para 1  
32 Computicket (CAC) para 20 
33 Computicket (CAC) para 21  
34 Computicket (CAC) para 22  
35 Computicket (CAC) para 26  
36 Computicket (CAC) para 26  
37 Computicket (CAC) para 30 
38 Computicket (CAC) para 25  
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The CAC confirmed that its finding does not exonerate the respondent (Commission) 

from discovering the reports and recommendations which were placed before the 

decision maker, albeit that privilege may be claimed in respect of their contents, save 

and except in respect of the evidence upon which such reports and recommendations 

are based.39  The CAC therefore found that the Commission was required to discover 

and produce the evidence upon which such reports and recommendations were 

based, as well as any other evidence which was placed before the Commission.40 

From the above, we note that access to documents related to complaint proceedings 

are mainly requested under review proceedings where the rationality and legality of 

the Commission’s decision is questioned, and High Court Rule 53 requires the 

disclosure of the record of the decision.  During referral or Tribunal proceedings, we 

note that the dispute is more on the type of documents that are sought and the timing 

of the request.   

 

3.3. Access to documents in Tribunal/administrative proceedings  

3.3.1. ArcelorMittal – the “privileged” status of leniency documents 

In ArcelorMittal,41 Cape Gate and AMSA (ArcelorMittal South Africa) requested access 

to, the leniency application.42  They sought the document in terms of Rule 35(12) of 

the High Court Rules.43  In addition, AMSA requested access to all the documents that 

the Commission generated during its investigation of the complaint, namely the 

Commission’s record, in terms of Commission Rule 15.44   

The Commission opposed Cape Gate and AMSA’s applications and argued that the 

leniency application was protected by litigation privilege and was also restricted in 

terms of Commission Rule 14(1)(e).  Regarding AMSA’s request for the Commission’s 

                                                           
39 Computicket (CAC) para 31  
40 Computicket (CAC) para 31  
41 Competition Commission v ArcelorMittal South Africa Ltd and Others – 2013 (5) SA 538 (SCA)  
42 ArcelorMittal para 15 – leniency application mean the leniency application itself, the annexures and 
all supporting documents that Scaw submitted in support of the leniency application. 
43 Rule 35(12) allows a party to access a document which has been mentioned in another party’s 
pleadings or affidavit. 
44 ArcelorMittal para 16  
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record, the Commission argued that Commission Rule 15 did not apply once litigation 

commenced.45  

In order to determine whether the leniency application was protected by litigation 

privilege, the SCA looked at the purpose for which the leniency application was 

created.46  This was because litigation privilege is only triggered if the litigation is 

pending or contemplated.     

The SCA remarked that both AMSA and Cape Gate were incorrectly focusing on 

Scaw’s motive for putting together the leniency application, instead of focusing on the 

Commission’s reason for obtaining or procuring it.47  The SCA found that the purpose 

of the document is to be determined by reference to “the person or authority under 

whose direction, whether particular or general, it was produced or brought into 

existence”.48  The SCA found that in this case it is the intention of the person who 

procured the document, and not the author’s intention, that is relevant for ascertaining 

the document’s purpose.49 The SCA also remarked that the inquiry into whether 

litigation privilege attached to the leniency application is fact-bound.50  The SCA 

accepted the Commission’s submission that the CLP is founded upon an expectation 

of litigation, in that the grant of immunity, to secure the cooperation of a cartelist, is 

inseparable from the litigation process itself.51 The SCA further found that the 

document came into existence at the instance of the Commission for the purpose of 

prosecuting firms alleged to be part of a cartel.52  The SCA found that the leniency 

application was, in substance, Scaw’s witness statement in the contemplated litigation, 

and that the document was therefore privileged in the hands of the Commission.53 

The SCA then went on to assess whether the Commission had waived its privileged 

by mentioning the leniency application in its referral affidavit, as envisaged in Rule 

35(12) of the High Court Rules.54   

                                                           
45 ArcelorMittal para 19  
46 ArcelorMittal para 24  
47 AcrelorMittal para 27  
48 ArcelorMittal para 27  
49 ArcelorMittal para 27  
50 ArcelorMittal para 28  
51 ArcelorMittal para 28  
52 ArcelorMittal para 31  
53 ArcelorMittal para 31  
54 ArcelorMittal para 32 
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The SCA accepted that the bare reference to a document in a pleading, without more, 

may not be enough to constitute a waiver55.  However, the SCA found that in this case 

the Commission had waived the litigation privilege by relying heavily on the document 

in its referral.56   The SCA found that reference to the leniency application in the referral 

was not a bare or oblique reference.57  It also found that the Commission’s claim that 

the information was restricted in terms of rule 14(1)(e) had similarly been waived.58 

3.3.2. Access to the Commission’s record under Rule 15(1)  

Another controversial request for access to the Commission’s documents during the 

Tribunal proceedings is the request for access to the Commission’s record in terms of 

Commission Rule 15.  Rule 15(1) allows “any person” to have access to “any 

Commission record”, provided it is not “restricted information” as set out under 

Commission Rule 14(1).  In ArcelorMittal the SCA found that it would be absurd to 

allow a member of the public to have access to the Commission’s record, whilst 

refusing a litigant access to the same record.59  As a result, the SCA found that AMSA 

was entitled to the Commission record subject to any claims of privilege or any 

restriction under Commission rule 14.60 

The SCA found that the Commission could not prevent access to the record generally, 

but that it must identify specific documents or categories of documents to which it may 

wish to restrict access.61  The SCA, however, recognised that the Commission may 

be obliged to restrict information relating to the investigation if it is in the public interest 

and if the Commission reasonably believes that disclosure would prejudice the future 

supply of such information.62  

However, the SCA did not clarify the stage at which a respondent could get access to 

the Commission’s record, namely whether a respondent is entitled to have access to 

                                                           
55 ArcelorMittal para 34  
56 ArcelorMittal para 34  
57 ArcelorMittal para 36  
58 ArcelorMittal para 38  
59 ArcelorMittal para 46  
60 Ibid  
61 ArcelorMittal para 50  
62 Ibid  
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the Commission’s record before or after close of pleadings.63  The Tribunal and CAC 

subsequently dealt with this issue in Group 5.64 

3.3.3. Group Five - Timing of the request for the record  

In Group 5, the question was at what stage of a complaint proceeding may a 

respondent require the Commission to discover its investigative record?65   

In this case, the Commission had referred a complaint against Group Five Ltd (“Group 

5”).  The Commission alleged that Group 5 together with two other construction 

companies,66 had rigged a tender in respect of a road rehabilitation project for the 

South African National Roads Agency Ltd (“Sanral”).  Group 5 had not filed its answer 

to the Commission’s referral and contended that it was entitled to the Commission’s 

investigative record prior to filing its answering affidavit.  The Commission argued that 

Group 5 was only entitled to the record after close of pleadings.67  Group 5, for its part, 

submitted that it was entitled to the Commission’s record in terms of High Court Rules 

35(12) and (14) and in terms of Commission rule 15.  

In respect of High Court Rule 35(12), the Tribunal found that there was no reference 

to a document which would trigger the possible application of Rule 35(12).   

The Tribunal also observed that Commission Rule 15 does not set out the time by 

when the Commission must provide its record.68  The Tribunal remarked that since 

Rule 15 was a right of access rule open to all, no time period needed to be provided.69  

The Tribunal also remarked that its rules did not cater for Rule 15 right of access for 

litigants.  The Tribunal rules did also not make the filing of an answer conditional to 

the prior disclosure of the record by the Commission.70  The Tribunal noted that its 

rules do not contemplate premature discovery by the Commission or any other 

litigant.71  In light of this, the Tribunal found that the right contemplated under rule 15 

did not aim to facilitate a defence by the respondent.  The Tribunal therefore found 

                                                           
63 Group 5 (Tribunal) para 18  
64 Group Five Ltd v The Competition Commission (CR229Mar15/DSC124Sep15) – Tribunal decision 
of 18 January 2016; Group Five Ltd v The Competition Commission (139/CAC/Feb16) – CAC 
decision of 23 June 2016  
65 Group 5 (Tribunal) para 1  
66 WBHO and Murray & Roberts 
67 Group 5 (Tribunal) para 4  
68 Group 5 (Tribunal) para 65 
69 Group 5 (Tribunal) para 65  
70 Group 5 (Tribunal) para 66  
71 Group 5 (Tribunal) para 66  
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that Group 5’s request for the Commission’s record before filing its answer, was 

premature and dismissed Group 5’s application.  

Group 5 appealed the Tribunal’s decision to the CAC.72  On appeal, the CAC also 

found that the Commission did not refer to any documents in its referral affidavit, which 

would have triggered High Court Rule 35(12).73  The CAC noted that Commission Rule 

15(1) does not specify a time within which the Commission must give access to the 

unrestricted part of the record.74  The CAC agreed with the Tribunal that the implication 

of Rule 15(1) was that access to the record needs to be given within a reasonable 

time.75  The CAC, however, noted that the determination of a reasonable period within 

which the Commission must release the record is not affected by whether or not the 

requester is a litigant.76  The CAC held that the determination of a reasonable period 

was in relation to the time it would take the Commission to prepare its record and 

identify what parts are restricted.77  The CAC found that if the early discovery places 

the respondents in a more advantageous position, it is an advantage which flows from 

the fact that the Commission, unlike the respondents, is a public body in relation to 

whose records the legislator has afforded a general right of access.78  

The CAC thus found that the Commission was wrong to argue that it did not have to 

comply with rule 15(1) until the pleadings had closed.  It also found that Group 5 was 

equally wrong to link its obligation to file its answering affidavit to the Commission’s 

obligation to produce its record under rule 15(1).79 

In summary, the implications of the above decisions, and the guidance they provide, 

are that: 

 Leniency documents are protected from disclosure by litigation privilege, 

unless they have been waived by for example being mentioned in referral 

papers;  

                                                           
72 139/CAC/Feb16  
73 Group 5 (CAC) para 7  
74 Group 5 (CAC) para 10  
75 Ibid  
76 Group 5 (CAC) para 11 
77 Group 5 (CAC) para 11  
78 Group 5 (CAC) para 14  
79 Group 5 (CAC) para 20 
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 Respondents may access documents that served before the Commissioner 

and/or Executive Committee, i.e. the decision-makers, in a review proceeding.  

However, these documents are subject to claims of privilege or restriction in 

terms of Commission Rule 14;  

 The Commission is required to give access to its record under Rule 15 within 

a reasonable time.  However, a respondent may not use Rule 15 to delay the 

filing of its answering affidavit.   

 

3.4.  Lessons from the EU 

The structure of the South African competition authorities80 has been hailed a 

desirable one that advances competition principles while taking cognizance of the age 

old legal principles that guarantee justice and fairness81. This is in contrast to the 

system in the EU which has been widely criticized because the European Commission, 

which is responsible for all aspects of competition law complaints, is involved from the 

initial stages of the investigation to the final decision making process. Thus the 

European Commission “is involved in all stages of investigation as police, prosecutor, 

judge and jury”.82  

In the EU, access to the Commission file is an important procedural step in all 

contentious antitrust and merger cases. It allows the companies or organisations that 

receive Statements of Objections (i.e. the Commission’s explanation as to why it has 

reached the preliminary view that the addressees may have broken the competition 

rules) to see all of the evidence, whether it is incriminating or exonerating, in the 

Commission’s file.83 Only two types of information are not accessible: “internal 

documents” and “business secrets and other confidential information”.84 A respondent 

                                                           
80 The structure of the South African competition authorities begins with the Commission which is 
responsible for investigating complaints and mergers and prosecuting cases before the Tribunal; the 
Tribunal is the adjudicative body that makes decisions on mergers, complaint referrals, and other 
matters relating to the implementation of the Act. A party can appeal or review the decision of the 
Tribunal to the Competition Appeal Court. The decision of the CAC can be appealed or reviewed to the 
Constitutional Court if the issues decided by the CAC raise a constitutional issue 
81 M Brassey et al Competition Law 2002 at 291 where there is a contrast to the European system 
82 B Rodger and A MacCulloch Competition Law and Policy in the EC and UK (1999) at 33.   
83See “Competition: Commission improves rules for access to the file in merger and antitrust 
procedures” accessed at http://europa.eu/rapid/press-release_IP-05-1581_en.htm?locale=en 
84 Ibid  
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can then understand the facts which led the Commission to send a Statement of 

Objections, and draw the Commission’s attention to elements of the file which the party 

believes have not been given sufficient weight. This is a fundamental procedural 

safeguard which ensures the rights of defence of companies. 

In limited instances, there is a separate right, granting limited access to specific 

documents on the file to complainants in antitrust cases and other involved parties in 

merger cases. These rights, their scope, nature and timing are different from the right 

of access to file given to addressees of a Statement of Objections, the respondents in 

a case.  

The EU has applied a presumption that the disclosure of documents gathered by the 

Commission in a cartel investigation undermines the investigation and the protection 

of the commercial interests of the companies involved.85 

 

4. ACCESSING FILES IN CRIMINAL PROCEEDINGS   

 

4.1. Introduction of criminal sanction 

The Competition Amendment Act 1 of 2009 (the “Amendment Act”) was signed into 

law on 28 August 2009. The Amendment Act amended various provisions of the 

Competition Act by inserting certain provisions pertaining to, inter alia, market 

inquiries, complex monopoly and criminal sanctions for cartel conduct. The provisions 

pertaining to market inquiries came into effect on 1 April 2013. However, the provisions 

relating to criminal sanctions for cartel conduct only came into force on 1 May 2016 

and 9 June 2016. The latter provisions relate to criminal sanctions for cartel conduct.  

Section 12 of the Amendment Act inserts section 73A(1), (2), (3) and (4) into the 

Competition Act and introduces the criminalisation of cartels.86 The proclamation does 

                                                           
85 Antonio Caruso, Leniency Programs and Protection of Confidentiality: The Experience of the 
European, Journal of European Competition Law and Practice, 2010, Vol. 1, No.6. 
86 Section 12 of the Amendment Act states the following: ‘‘Causing or permitting a firm to engage in 
a prohibited practice 

73A.  (1) A person commits an offence if, while being a director of a firm or while 
engaged or purporting to be engaged by a firm in a position having management 
authority within the firm, such person— 
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not bring into effect section 73A(5) and (6).87 The proclamation on 21 May 2016 

brought into effect section 13 of the Amendment Act, which amends section 74 of the 

Competition Act.88 Section 13 of the Amendment Act introduces jail term and/or a 

penalty for cartel offences. 

                                                           
(a) caused the firm to engage in a prohibited practice in terms of section 
4(1)(b); or 

(b) knowingly acquiesced in the firm engaging in a prohibited practice in terms 
of section 4(1)(b). 

(2) For the purpose of subsection (1)(b), ‘knowingly  acquiesced’ means having 
acquiesced while having actual knowledge of the relevant conduct by the firm. 

3) Subject to subsection (4), a person may be prosecuted for an offence in terms of 
this section only if— 

(a) the relevant firm has acknowledged, in a consent order contemplated in 
section 49D, that it engaged in a prohibited practice in terms of section 4(1)(b); 
or 

(b) the Competition Tribunal or the Competition Appeal Court has made a 
finding that the relevant firm engaged in a prohibited practice in terms of 
section 4(1)(b). 

(4) The Competition Commission— 

(a) may not seek or request the prosecution of a person for an offence in terms 
of this section if the Competition Commission has certified that the person is 
deserving of leniency in the circumstances; and 

(b) may make submissions to the National Prosecuting Authority in support of 
leniency for any person prosecuted for an offence in terms of this section, if the 
Competition Commission has certified that the person is deserving of leniency 
in the circumstances.” 

87 Section 73A(5) and (6) reads as follows: 
 
“(5) In any court proceedings against a person in terms of this section, an acknowledgement in 
a consent order contemplated in section 49D by the firm or a finding by the Competition Tribunal 
or the Competition Appeal Court that the firm has engaged in a prohibited practice in terms of 
section 4(1)(b), is prima facie proof of the fact that the firm engaged in that conduct”. 
 
(6) A firm may not directly or indirectly— 
(a) pay any fine that may be imposed on a person convicted of an offence in terms of this 
section; or 
(b) indemnify, reimburse, compensate or otherwise  defray the expenses of a person 
incurred in defending against a prosecution in terms of this section, unless the prosecution is 
abandoned or the person is acquitted.’’ 

 
88 Section 13 of the Amendment Act states that: 
  ’13. Section 74 of the principal Act is hereby amended— 
  (a) by the deletion of ‘‘(1)’’ from the beginning of the  section; and 
  (b) by the substitution for paragraph (a) of the following paragraph: 

“(a) in the case of a contravention of section 73(1), or section 73A, to a fine not exceeding 
R500 000-00 or to imprisonment for a period not exceeding 10 years, or to both a fine and 
such imprisonment; or’’.’ 
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4.2. The impact of criminalising cartel conduct  

 

4.2.1. The Impact on the Operations of the Commission 

The effect of the introduction of criminal sanctions for cartel conduct is that the Tribunal 

would conduct its hearings as an administrative Tribunal, while the criminal 

investigation and prosecutions have to be done, perhaps by a separate State 

institution. At this moment it is not clear if the Commission’s investigation for purposes 

of prosecuting cartels before the Tribunal will be done together with investigations for 

purposes off the prosecution of the individuals for criminal offences. One thing is clear, 

and that is that the evidence gathered by the Commission may end up being used for 

both the prosecution before the Tribunal (an administrative body), and the prosecution 

before the courts (for criminal liability). In that scenario, the evidence gathered by the 

Commission must pass muster in subsequent criminal prosecutions.  

Some of the processes before the Tribunal have been likened to criminal proceedings 

in the cases of Woodlands,89 Netcare,90 Senwes,91 among others. However, likening 

the Tribunal processes like that does not mean that the proceedings are criminal in 

nature. Far from that, the Tribunal conducts administrative proceedings. While there 

may be resemblances here and there between the Commission and Tribunal 

proceedings and the criminal processes in ordinary courts of law, the Tribunal remains 

an administrative body. What this means is that the Tribunal cannot conduct criminal 

hearings. These have to be conducted by the courts. 

In spite of the above, it would be prudent for the Commission to strengthen its evidence 

gathering methods and record keeping to pass the muster of criminal prosecutions 

even when conducting an investigation for purposes of prosecutions before the 

Tribunal. 

 

                                                           
89 Woodlands Dairy (Pty) Ltd and Another v Competition Commission 2010 (6) SA 108 (SCA) at 
paragraph 10. 
90 Netcare Hospital Group (Proprietary) Limited and Another v Manoim NO and Others (CAC 
75/CAC/Apr08) [2008] ZACAC 1 (27 October 2008) 
91Competition Commission of South Africa v Senwes Limited 2012 (7) BCLR 667 (CC) at paragraph 
65, footnote 6. 
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4.2.2. The Impact on Litigation 

Considering that persons involved in cartels will be criminally prosecuted, firms are 

likely to engage in elaborate litigation which may involve, inter alia, numerous 

interlocutory proceedings, frivolous challenges to the proceedings at the Tribunal, and 

appeals and reviews. This would be done to frustrate the prosecution of the cases 

before the Tribunal and before the courts in subsequent criminal proceedings. 

The Commission’s investigations and prosecutions should therefore be conducted in 

such a manner that fewer and fewer challenges would be sustainable. The 

Commission would have to consider a way of making the processes before the 

Tribunal to move faster and not to be hampered unnecessarily by challenges from 

respondents raising procedural objections. 

 

4.2.3. Impact on Leniency 

There have been concerns that criminalising cartels will have a chilling effect on the 

Commission’s CLP. The CLP has been largely responsible for the success of the 

Commission in prosecuting cartels. Should firms not see a nexus between admitting 

to conduct and exemption from criminal prosecution, then the number of leniency 

applications may decrease and so will the cartels detected and prosecuted. 

The Amendment Act recognises the value of the leniency application. Section 12 of 

the Amendment Act (the new section 73A(4)) gives the Commission the discretion not 

to seek prosecution of representatives of firms “deserving leniency”. The Commission 

is empowered to make submissions in support of leniency for representatives of firms 

certified as “deserving leniency”. 

The Commission may also have to negotiate a Memorandum of Agreement with the 

National Prosecuting Authority, which guarantees that representatives of firms 

deserving of leniency will be exempted from criminal prosecution. 

 

4.3. Dealing With Access to the Criminal Record 

The principles dealing with access to the Commission’s documents currently would be 

applicable to accessing the documents for purposes of proceedings before the 
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Tribunal even though the evidence gathered may be used in subsequent criminal 

proceedings. Access to the criminal record will be regulated in terms of the 

Constitution of the Republic of South Africa. In Shabalala,92 the Constitutional Court 

overturned “docket privilege” and held that under section 35(3), the right to a fair trial 

would include access to witness statements (regardless of whether or not the state 

intended to call the witnesses), and the contents of the police docket, which were 

relevant in order to enable the accused to prepare properly for a fair trial. This is of 

course subject to the prosecution’s right, to justify on the facts of a given case, the 

denial of such on the basis that it was not justified.93 

The Constitutional Court stated that the search for truth is better served by disclosure 

of all relevant material: 

“Undoubtedly there are cases in which the disclosure of the statements 

might remove the tactical advantage of surprise with which the 

prosecution might successfully have confronted the accused in an 

ambush. But this does not appear to me to be sufficiently decisive and 

pervading consideration to justify denying to an accused person in all 

cases a right, which he or she has otherwise demonstrated, to the 

disclosure of the statements for the purposes of a fair trial. Generally, 

‘the search for truth is advanced rather than retarded by disclosure of all 

relevant material.’”94 

Since the advent of criminalisation of cartels, the commission’s evidence gathering 

and its document management needs to be upped to ensure that parties may be given 

access to the criminal investigation record. This is because that record may rely 

heavily on the evidence gathered by the Commission for purposes of prosecution at 

the Tribunal. 

The principle of disclosure in criminal cases is also espoused in the US, and the UK, 

and many other countries. This is because, unlike civil cases, criminal cases have 

serious consequences like the incarceration of directors or other involved people.   

 

                                                           
92 Shabalala v Attorney-General, Transvaal 1996 (1) SA 725 (CC). 
93 Shabalala paragraphs 37, 50. 
94 Shabalala at paragraph 46. 
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4.4. Lessons from the UK 

The UK has processes for accessing files for administrative purposes, for civil 

proceedings like damages, and for criminal processes. UK has implemented criminal 

sanctions for cartel behavior since 2003. In England, Wales and Northern Ireland, 

prosecutions may only be brought by the Competition and Markets Authority (“CMA”) 

or the Serious Fraud Office, or with the consent of the CMA. Prosecutions will generally 

be undertaken by the CMA. 95 

One of the outstanding feature is with regard to the sharing of information obtained by 

the CMA in administrative investigations by the CMA for purposes of criminal 

investigation and prosecution. Section 242(1) of the Enterprise Act 2002 requires a 

public authority which holds information to which section 237 applies to make of that 

information to any person in connection with the investigation of any criminal 

investigations or proceedings. Information may be admissible in the administrative 

process and yet be inadmissible in the criminal investigation and prosecution.96 This 

is largely because the CMA is authorised to compel individuals to answer questions 

on pain of punishment.97 The inadmissible information would then be used in the 

criminal investigation as intelligence and for obtaining admissible evidence.98 

In South Africa the problem highlighted above can be solved through amending 

section 49D(3) of the Competition Act to clearly state that the self-incriminating 

evidence given during interrogations conducted by the Commission may be used in 

subsequent criminal proceedings. The evidence gathering from the investigations 

would need to be strengthened to ensure that they pass muster in subsequent criminal 

proceedings. However, amending section 49D(3) of the Competition Act may also 

result in numerous challenges to investigations which may tend to delay the 

investigation and prosecution of cases. If for some reason the information gathered 

through the administrative process is inadmissible in subsequent criminal 

proceedings, then that information can provide intelligence and can be used to gather 

evidence which is admissible. 

                                                           
95 See https://www.gov.uk/government/publications/cartel-offence-prosecution-guidance 
96 Renato Nazzini, Competition Enforcement and Procedure (2nd Edition), Oxford Competition Law, 25 
August 2016, Part E. 
97 Ibid Renato Nazzini 
98 Ibid Renato Nazzini 
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5. ACCESSING FILES IN CIVIL DAMAGES CLAIMS 

  

5.1. Leniency policy vs third party’s civil damages claim  

Cartel conduct is one of the most harmful and damaging anti-competitive conduct 

prohibited under section 4(1)(b) of the Competition Act.99  Collusive conduct usually 

takes place in secret and is difficult to detect.  It is from this premise that the 

Commission in 2004, in line with other international jurisdictions,100 developed the 

Corporate Leniency Policy (CLP).  The CLP, which was revised in 2008, provides a 

process in terms of which firms that have participated in a cartel are encouraged to 

give information to the Commission in exchange for immunity from prosecution.101  The  

Submission of information for the prosecution of cartel conduct is a key element in the 

leniency process. The efficacy of the CLP therefore depends on leniency applicants 

being able to provide information to the Commission with the confidence that their 

information will be protected from disclosure to third parties.   

Information provided by the leniency applicant to the Commission is, however, also 

relevant to third parties who intend instituting proceedings for civil damages.  A 

leniency applicant would, however, be reluctant to give full information to the 

Commission if such information may later on be released to a third party to claim 

compensation from the leniency applicant itself or for criminal sanctions.   

Unlike the Commission which has investigative powers to obtain information from 

respondents through summons and raids, third parties do not have similar powers.102  

So the hurdle for third parties is how to obtain such information from either the leniency 

applicant or the Commission, in order to be able to effectively claim compensation 

from cartelists.103   

                                                           
99 Section 4(1)(b) prohibits an agreement between competitors that involves any of the following 
restrictive horizontal practices: (i) directly or indirectly fixing a purchase or selling price or any other 
trading condition; (ii) dividing markets by allocating customers, suppliers, territories, or specific types 
of goods or services; or (iii) collusive tendering  
100 Section 2.5 of the Commission’s CLP   
101 Section 2.5 of the Commission’s CLP  
102 Public and private enforcement BOOK  
103 Christian Kersting Removing the Tension between Public and Private Enforcement: Disclosure and 
Privileges for Successful Leniency Applicants Journal of European Competition Law & Practice 2014, 
Vol. 5, No.1, page 2-5  
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This then results in a clash between public enforcement, which uses the leniency 

process undertaken on a confidential basis,104 versus private enforcement, which 

requires such “confidential” information in order to effectively claim civil damages 

against the cartelists.105   

In terms of the leniency process, leniency applicants can legitimately expect their 

information to be treated as confidential and protected from disclosure to other co-

cartelists and from access by third parties.106  There is an anxiety that disclosure of 

leniency documents may discourage prospective leniency applicants from 

approaching the Commission with complete information or from even applying for 

leniency, if such information will later on be disclosed to third parties.   

In ArcelorMittal, the SCA remarked that the Act carefully regulates “confidential 

information” to protect the confidential commercial interests of complainants and 

informants.107  The SCA commented that the Competition Act has an important 

underlying public purpose, in that absent guarantees that their confidential information 

will be protected from disclosure to third parties, firms submitting information to the 

Commission as informants may be reluctant to do so.108  The SCA further commented 

that if there were no guarantees that information will be protected, the Commission 

would be severely hampered in its ability to investigate breaches of the Competition 

Act.109  The SCA also noted that the leniency process is undertaken under a 

confidentiality agreement as envisaged in section 11.1.3.3. of the CLP.110  The 

Commission, for its part, agrees to undertake the process on a confidential basis and 

to treat all the information submitted by the leniency applicant as confidential, whether 

or not the information is in fact “confidential information” in terms of the Competition 

Act.111  In this regard, clause 8.2 of the CLP confirms that the Commission will protect 

                                                           
104 Clause 6.2 of the Commission’s CLP  
105 Christian Kersting Removing the Tension between Public and Private Enforcement: Disclosure and 
Privileges for Successful Leniency Applicants Journal of European Competition Law & Practice 2014, 
Vol. 5, No.1, page 2-5  
106 Antonio Caruso Leniency Programmes and Protection of Confidentiality: The Experience of the 
European Commission Journal of European Competition Law & Practice, 2010, Vol. 1, No. 6 at page 
453 
107 ArcelorMittal para 40  
108 Ibid  
109 Ibid  
110 ArcelorMittal para 41  
111 ArcelorMittal para 14.  In terms of the Competition Act “confidential information” means trade, 
business or industrial information that belongs to a firm, has a particular economic value, and is not 
generally available to or known by others 
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information submitted by leniency applicants and treat it with the utmost confidentiality.  

The SCA therefore understood that all information submitted by the leniency applicant 

must be treated “in confidence” by the Commission until it decides to use the 

information before the Tribunal, in which case only information specifically claimed to 

be “confidential information” must be dealt with in terms of the Act.112 

The SCA’s remarks in ArcelorMittal are also applicable to the leniency process, in that 

if there are no guarantees that leniency documents are protected from disclosure, this 

could undermine the Commission’s CLP.  This will be detrimental to the CLP which is 

not only an effective tool in the prosecution of cartels, but also assist in discouraging 

or preventing the formation of cartels.113  For the CLP to remain effective, it is therefore 

important for the leniency applicant to trust that the information it has provided to the 

Commission will not be disclosed in a way that can expose it to civil actions or criminal 

proceedings. 

It is, however, clear from the CLP that a leniency applicant is not immune from civil 

damages claim or from being prosecuted criminally.114  In this regard, following 

settlements with construction firms under the Construction Fast Track Settlement 

process (fast track process), the Commission entered into consent agreements with 

construction firms that had applied for and were granted leniency under the fast track 

process.  The Commission embarked in this process in order to discharge its mandate 

of ensuring that findings of collusive conduct were obtained against all cartel 

participants, including the leniency applicant.  This was also done in order to safeguard 

and preserve the rights of affected third parties to bring civil damage claims against 

the leniency applicant.  Construction firms, who were leniency applicants in matters 

that were finalised, understood the process as a consequence of the CLP, and agreed 

to conclude these consent agreements. 

In light of this, the question is how to deal with the tension between public and private 

enforcement of Competition Law when the two kinds of enforcement are essentially 

two sides of the same coin, achieving the same objective, namely that of punishment 

                                                           
112 Ibid  
113 Clause 3.2 of the Commission’s CLP  
114 Clause 5.9 of the Commission’s CLP stipulates that the immunity granted pursuant to the CLP 
does not protect the applicant from criminal or civil liability resulting from its participation in a cartel 
infringing the Act.  Clause 6.5 states that nothing in the CLP shall limit the rights of any person who 
has been injured by cartel activity in respect of which the Commission has granted immunity under 
the CLP to seek civil or criminal remedies. 
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and deterrence, but clashing on the access to information.  How to deal with the 

tension when there is a need to preserve the effectiveness of the leniency policy 

versus the need for cartel victims to obtain information to effectively claim 

compensation from cartelists.115  A balancing exercise is needed.  We can learn from 

some the EU lessons. 

5.2. Lessons from the EU  

The EU gives guidance on access to documents for purposes of instituting civil 

damages claims.  In this regard, the EU has developed the Directive on damages 

actions (“the Damages Directive”).116  The Damages Directive categorises the 

disclosure of documents in three different lists.  The White List which consists of 

documents that can be disclosed, the Grey List which consists of documents that can 

only be disclosed once the investigation to which they relate is completed, and the 

Black List which contains documents that can never be disclosed.117  In terms of Article 

6(6) of the Damages Directive, national courts cannot order a party or third party to 

disclose leniency statements and settlement submissions.118  These documents 

therefore fall under the Black List can never be disclosed. 

Leniency statements are defined as any oral or written presentations made by, or on 

behalf of, a leniency applicant.119  They include the initial corporate statement and any 

further statements that clarify, explain or amplify the corporate statement.120  They also 

include witness statements given that employees of a leniency applicant on behalf of 

the leniency applicant itself.121  The protection from disclosure does not, however, 

apply to summaries of, or references to, the leniency statement or evidence contained 

                                                           
115 Christian Kersting Removing the Tension between Public and Private Enforcement: Disclosure and 
Privileges for Successful Leniency Applicants Journal of European Competition Law & Practice 2014, 
Vol. 5, No.1, page 2-5  
116 Directives 2014/104/EU of the European Parliament and of the Council of 26 November 2014 on 
certain rules governing law provisions of the Member States and of the European Union 
117 Renato Nazzini - Part II The Interplay Between Administrative, Civil, and Criminal Proceedings, 7 
Disclosure and Admissibility of Evidence (From: Competition Enforcement and Procedure (2nd 
Edition)) – 25 August 2016 at para 7.92 
118 Ibid - Renato Nazzini at para 7.93 
119 Ibid - Renato Nazzini at para 7.93.  Artticle 2 (16) of the Damages Directive defines leniency 
statement as  an oral or written presentation voluntarily provided by, or on behalf of, an undertaking or 
a natural person to a competition authority or a record thereof, describing the knowledge of that 
undertaking or natural person of a cartel and describing its role therein, which presentation was drawn 
up specifically for submission to the competition authority with a view to obtaining immunity or a 
reduction of fines under a leniency programme, not including pre-existing information. 
120 Ibid  
121 Ibid - Renato Nazzini at para 7.95 
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in the statement.122  This would mean that the underlying documents containing 

evidence of the cartel can be disclosed and would probably fall under the Grey List, 

i.e. will be disclosed after the investigation has ended.123 

The EU courts124 have, however, observed that when deciding on an application for 

access to the Commission’s documents, the courts must weigh up the need for access 

to the documents versus the necessity to protect such documents.125  A balancing 

exercise has to be effected between the need to preserve the effectiveness of the 

leniency programmes and the right of cartel victims to seek compensation from 

cartelists.126  The EU courts have, however, noted that this balancing exercise must 

be done on a case-by-case basis, as a rigid application of a rule prohibiting access to 

certain documents may undermine the effective application of, inter alia, Article 101 

TFEU and the rights that provision confers on individuals.127  The guidance is that if 

disclosure of a specific document is detrimental to the public interest, access to that 

document should be refused.128 

However, some EU writers observe that third parties’ right for access to documents 

for purposes of civil damages should not discourage leniency applicant from applying 

for leniency.129  By the same token, the Damage Directive should also not make it 

difficult for cartel victims to effectively institute civil damages actions.130  

Commentators have, however, noted that the Damage Directive is unlikely to 

undermine third parties’ rights to compensation, as the documents that are shielded 

from disclosure are clearly defined.131  When applying the Damages Directive to the 

South African law, the courts have recognised that a leniency application is subject to 

                                                           
122 Renato Nazzini - Part II The Interplay Between Administrative, Civil, and Criminal Proceedings, 7 
Disclosure and Admissibility of Evidence (From: Competition Enforcement and Procedure (2nd 
Edition)) – 25 August 2016 at para 7.99 
123 Ibid  
124 Case C-360/09 Pfleiderer and Case C-536/11 Donau Chemie 
125 Renato Nazzini - Part II The Interplay Between Administrative, Civil, and Criminal Proceedings, 7 
Disclosure and Admissibility of Evidence (From: Competition Enforcement and Procedure (2nd 
Edition)) – 25 August 2016 at para 7.104 (referring to Case C-536/11 Donau Chemie at para 30; Case 
C-360/09 Pfleiderer, para 30. 
126 Ibid at para 7.103 referring to the decision in Pfleiderer, Case C-360/09 at para 31  
127 Renato Nazzini - Part II The Interplay Between Administrative, Civil, and Criminal Proceedings, 7 
Disclosure and Admissibility of Evidence (From: Competition Enforcement and Procedure (2nd 
Edition)) – 25 August 2016 at para 7.104 ( referring to Case C-536/11 Donau Chemie, paras 31 and 
34). Article 101 of TFEU deals with the prohibition of collusive conduct between competitors  
128 Ibid, referring to case C-536/11 Donau Chemie, paras 46 – 48.  
129 Ibid  
130 Ibid at para 7.110 
131 Ibid at para 7.110 
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litigation privilege.132  Accordingly, one of the proposed amendments in the South 

African Competition regulation is to have specific provisions in the Competition Act 

that confirm the legal privilege status of the leniency documents.  For example in the 

EU, the 2002 Leniency Notice stated that: ‘Any written statement made vis-a`-vis the 

Commission in relation to this notice, forms part of the Commission’s file. It may not 

be disclosed or used for any other purpose than the enforcement of Article 81 EC’.133  

A similar protection of leniency documents could also be introduced in the South 

African regulation.  

 

6. RECOMMENDATIONS TO ACHIEVE EFFECTIVENESS 

 

6.1. Proposed Changes to Commission Rule 14  

It is submitted that the amendment to Commission Rule 14 should include the leniency 

documents as restricted. The CLP application, transcripts of interviews of CLP 

witnesses to be regarded as restricted by nature and not only during the Commission’s 

investigation. The underlying evidence is to be regarded as restricted during the 

Commission’s investigation and will be disclosed during the discovery process. 

Furthermore, it would also be prudent to amend Commission Rule 14(1)(e) to indicate 

that notwithstanding what is in Commission Rule 14(1)(a)-(d), Commission Rule 

14(1)(e) would apply. This is to ensure that Rule 14(1)(e) which relates to the 

application of PAIA would be applicable regardless of the provisions of Commission 

Rule 14(1)(a)-(d). 

 

6.2. Proposed Changes to Commission Rule 15 

Commission Rule 15 has been the subject of litigation by many respondents seeking 

to get hold of the Commission Record before pleading. It appears as if the Rule was 

meant to give information to the general public. To ensure that Rule 15 is not abused 

                                                           
132 ArcelorMittal 
133 Antonio Caruso, Leniency Programs and Protection of Confidentiality: The Experience of the 
European, Journal of European Competition Law and Practice, 2010, Vol. 1, No.6. 
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as is currently the case, it has to be amended to include similar provisions to section 

7 of PAIA. Section 7 of PAIA states the following: 

“7 Act not applying to records required for criminal or civil proceedings after 

commencement of proceedings  

(I) This Act does not apply to a record of a public body or a private body if-  

(a) that record is requested for the purpose of criminal or civil proceedings;  

(b) so requested after the commencement of such criminal or civil proceedings, as the 

case may be; and  

(c) the production of or access to that record for the purpose referred to in paragraph 

( a) is provided for in any other law.  

(2) Any record obtained in a manner that contravenes subsection (I) is not admissible 

as evidence in    the criminal or civil proceedings referred to in that subsection unless 

the exclusion of such record by the court in question would, in its opinion, be 

detrimental to the interests of justice.” 

Commission Rule 15(1) which provides for general access to the record of the 

Commission would therefore be subject to a new sub-rule 5 which stipulates the 

provisions in section 7 of PAIA. 

6.3. Proposed Amendment to section 49D(3) 

Section 49D(3) states that a person being interrogated by the Commission has a right 

not to answer self-incriminating questions. However, that self-incriminating evidence 

would not be used in subsequent criminal proceedings. The proposed amendment 

would state that the self-incriminating evidence may be used in subsequent criminal 

proceedings. This will enable evidence gathered by the Commission to be used in 

subsequent criminal proceedings. The unintended effect of such an amendment would 

be numerous challenges to the Commission investigation processes, which may tend 

to lead to substantial delays in prosecutions. 

 

Nelly Sakata and Romeo Kariga (June 2017) 

 


