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FinTech developments are growing exponentially 2 , in 

particular with respect to payment services.3 In the past few 

weeks, again, a large number of innovations with a focus on 

consumer user-friendliness have been announced. For 

example, soon we will be able to pay through a selfie or 

through voice or fingerprint. Several biometric payment 

methods are developed by Visa, Apple, Samsung and 

Google in collaboration with many specialised large and 

small FinTech companies. Payment through wearables, such 

as smart watches and fitness wristbands, and even through 

chips that are integrated in cars, will also be among the 

possibilities soon.4 

New FinTech companies mainly focus on activities that will 

give them a competitive advantage over banks as they do not 

require a full banking license; they can apply for either a 

license with less extensive requirements or a full exemption. 

As a result of many new FinTech companies having a focus 

on offering services to clients of banks, banks may lose their 

direct client contact, which makes it more difficult for them 

to sell clients their more profitable products (such as loans, 

insurances and mortgages). However, FinTech companies 

that offer payment services will also largely depend on these 

banks, as they maintain their clients’ bank accounts. FinTech 

                                            
1 Annemieke van der Beek, attorney and partner European law and 

Competition law, Kennedy Van der Laan. With special thanks to 

Martijn van Bemmel, Kennedy Van der Laan, who assisted in 

writing this article. 

2 See CBP Policy Letter 2016/16, The future of the Dutch financial 

sector (De toekomst van de Nederlandse financiële sector: FinTech 

en regulering), p. 7, 16 December 2016, www.cbp.nl. It follows 

from this report that the amount of global FinTech investments 

trippled to 17.5 billion euro between 2012 and 2014. 

3 FinTech is present in many areas: in payments, but also in lending, 

factoring, insurance and asset management. 

4 See for example NOS, Selfies and voice recognition: the future of 

payments (Selfies en stemherkenning: de toekomst van het betalen), 

24 February 2017, 

nos.nl/artikel/2159841-selfies-en-spraakherkenning; Emerce, Visa 

opens new Innovation Center in London, (Visa opent nieuw 

Innovation Center in Londen), 22 February 2017, 

http://www.emerce.nl/nieuws/visa-opent-nieuw-innovation-center-

londen; and MasterCard, Mastercard Joins Onstar Go, the Auto 

Industry's First Cognitive Mobility Platform Delivered by IBM and 

General Motors, 25 October 2016, 

http://newsroom.mastercard.com/2016/10/25/mastercard-joins-ons

tar-go-the-auto-industrys-first-cognitive-mobility-platform-deliver

ed-by-ibm-and-general-motors/. 

companies will therefore often seek out collaboration with 

banks. 

Furthermore, large technology companies, such as Google, 

Apple, Alibaba, Facebook and Amazon, the ‘BigTechs’, are 

well on their way to market payment and related services, 

and, in doing so, make their platforms more attractive and 

further increase the possibilities of data collection. 

The question is what the competitive landscape will look 

like in a number of years. What will be the role of banks? 

What will be the effect of the Payment Services Directive 2 

(hereafter: PSD2)5 , in particular the right to gain access to 

accounts (XS2A)? How many FinTechs will prove to be 

viable? Will the payments industry be dominated by 

BigTechs? How will the security of payments be ensured? 

Which competition law aspects are expected to play a role 

and how will competition authorities engage with this? 

1. Supervisors promote FinTech 

Across the world, supervisory authorities consider FinTech 

to be a favourable, disruptive development and a possibility 

to promote competition in markets that are dominated by 

established financial institutions.  

In its recent plans regarding the realisation of the Capital 

Markets Union, the European Commission (hereafter: EC) 

has stated that it will focus on supporting the development of 

FinTech.6 In its Management Plan 20177, the EC announced 

that, in the rapidly evolving electronic payments market, it 

will in particular monitor whether traditional payment 

operators (banks and card schemes, such as Mastercard and 

VISA) violate the competition rules by trying to maintain 

their gate-keeping position. It will also monitor whether new 

operators (e.g. mobile device manufacturers and operating 

system providers) leverage their strong position in a market 

to create new gate-keeping or monopolistic positions. 

The EC recently set up an internal Task Force on Financial 

Technology. In its press release, the EC points out the 

potential of technology to drive efficiency gains, which can 

bring consumer benefits and competitive advantages for 

agile banks and start-ups. It also raises questions on security 

and regulation; in this context, the EC refers to, inter alia, 

                                            
5 Directive (EU) 2015/2366 of the European Parliament and the 

Council of 25 November 2015 on payment services in the internal 

market, amending Directives 2002/65/EC, 2009/110/EC and 

2013/36/EU and Regulation (EU) No 1093/2010, and repealing 

Directive 2007/64/EC, PbEU 2015 337/35. 

 

6 European Commission, State of the Union 2016: Completing the 

Capital Markets Union - Commission accelerates reform, 14 

September 2016, IP/16/3001, 

http://europa.eu/rapid/press-release_IP-16-3001_en.htm. 

7 European Comission, DG Competition, Management Plan 2017, p. 

11, 22 December 2016, 

https://ec.europa.eu/info/publications/management-plan-2017-com

petition_en. Also see European Commission, Green Paper on retail 

financial services. Better products, more choice, and greater 

opportunities for consumers and businesses, 10 December 2015, 

COM(2015) 630 final and the accompanying consultation, 

http://ec.europa.eu/finance/consultations/2015/retail-financial-serv

ices/ index_en.htm. The European Commission points out the 

importance of international coordination in respect of cross-border 

services of innovative products. 

http://europa/
https://ec.europa/
http://ec.europa.eu/
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regulatory sandboxes that have been established in several 

member states. The EC announced that the Task Force will 

present its proposals, in which the DG Competition will be 

involved, in the course of 2017.  

It is known that, within the EU, the United Kingdom has 

shown the greatest determination in promoting the 

development of FinTech and the establishment of FinTech 

companies by, inter alia, setting up an Innovation Hub as 

early as autumn 2014 and establishing a Regulatory Sandbox 

in 2015. 8  From the beginning, the Financial Conduct 

Authority (FCA) has had the ambitious objective to make 

the UK the centre of innovation of financial markets and 

explicitly focuses on enhancing innovation and competition 

in the British financial markets.9 

Much was done to attract new FinTech companies in 

Germany, too, but initially there was no Regulatory 

Sandbox.10 

EU member states compete with each other to attract new 

FinTech companies. This is also a concern of the European 

Banking Federation (EBF), which has recommended a 

harmonised European Regulatory Sandbox within the EU to 

prevent distortion of competition between member states.11 

The EC has recently announced that it will hold a 

consultation on FinTech developments. It considers the 

adoption of an EU-wide license for FinTech companies and 

the creation of a regulatory framework and sandbox 

environment covering the entire EU.12 

 

1.1. DNB and AFM 

A Regulatory Sandbox has been established in the 

Netherlands as of 1 January 2017, as announced in the report 

of the Authority for the Financial Markets (Autoriteit 

Financiële Markten, AFM) and the Dutch Central Bank (De 

Nederlandsche Bank, DNB) ‘More scope for innovation in 

the financial sector’ (Meer ruimte voor innovatie in de 

financiële sector (December 2016)).13 It is striking that this 

                                            
8 See for example FCA, Speech Christopher Woolard, Innovation in 

financial services, 10 November 2015, 11 May 2015, 

https://www.fca.org.uk/news/speeches/innovation-financial-servic

es and FCA, Project Innovate and Innovation Hub, 1 November 

2016, https://www.fca.org.uk/firms/project- 

innovate-innovation-hub. 

9 See FCA, Objectives of Innovation Hub, 9 January 2017, 

https://www.fca.org.uk/firms/project-innovate-innovation-hub/obj

ectives. 

10 See BaFin, Annual Report 2015 Federal Financial Supervisory 

Authority (Bundesanstalt für Finanzdienstleis tungsaufsicht - BaFin), p. 

40, 12 July 2016, 

https://www.bafin.de/SharedDocs/Downloads/EN/Jahresbericht/dl

_jb_2015_en.pdf. 

11 See EBF, Innovate. Collaborate. Deploy. The EBF vision for banking in 

the Digital Single Market, p. 29, 14 November 2016, 

http://www.ebf-fbe.eu/wp-content/uploads/2016/11/EBF-vision-fo

r-banking-in-the-Digital-Single-Market-October-2016.pdf. 

12 See the notice dated 23 March 2017: 

https://www.finextra.com/newsarticle/30325/european-commissio

n-opens-public-consultation-on-fintech. 

13 Current license holders, as well as newcomers can submit an 

innovative concept (innovative financial products, services and 

business models) to the supervisors, who will assess whether they 

can provide custom service with regard to the applicability of 

statutory rules, taking into account their statutory leeway and the 

underlying policy goals, law and regulations. Supervisors realise 

report does not cover competition issues. Unlike the FCA, 

DNB and the AFM do not focus on actively promoting 

competition in the financial sector.  

In the preceding consultation document, the supervisors do 

point out the potential consequences for competition of 

FinTech-related developments. 14  They mention several 

possible scenarios that may occur in the financial sector and 

will have an effect on the competitive structure. One of the 

possible scenarios is the increasing collaboration between 

financial and non-financial companies. The established 

financial parties will be stimulated to become more 

customer-focused and competitive. 

Another scenario is a fragmented landscape in which mainly 

new specialised parties apply innovation. In this scenario, 

the established financial companies lag behind; they will 

lose market share and there will be little collaboration 

between them and the new FinTech companies. This could 

result in a high level of market fragmentation and 

intransparency.15 

In a third scenario, the BigTechs enter the financial services 

market and take over large parts of the value chain. Partly 

due to their strong capital position, familiarity among 

consumers and technological edge they will be able to 

effectively compete with the established financial 

institutions; they will dominate large parts of the sector. 

Fragmentation will not occur; the BigTechs will provide 

multiple financial services (inter alia payment, investment 

and insurance services).  

1.2. Concerns stakeholders arising from 

consultation 

Several stakeholders submitted comments on the AFM and 

DNB consultation document. In a joint response, the Dutch 

Payments Association (Betaalvereniging Nederland) and 

Currence pointed out, inter alia, the risks of the entry of 

BigTechs into the market; if these large parties acquire the 

global payments market this will result in a concentration 

risk, which will not benefit the cost efficiency. The 

payments landscape will shift from the current perceived 

                                                                  
that they will have to find a balance between providing room for 

innovation in the financial sector and safeguarding the potential 

risks that emerge from these innovations. See DNB - AFM, 

Discussion paper. More room for innovation in the financial sector. 

Next steps market access, licences and supervision AMF – DNB, 

(Discussiedocument. Meer ruimte voor innovatie in de financiële 

sector. Vervolgstappen markttoegang, vergunningen en toezicht 

AFM – DNB), December 2016, 

https://www.dnb.nl/binaries/Meer%20ruimte%20voor%20innovati

e%20in%20de%20financi%C3%ABle%20sector_tcm46-350715.p

df. 

14 DNB - AFM, Discussion paper. More room for innovation in the 

financial sector. Possibilities surrounding market access, licenses 

and supervision, (Discussiedocument. Meer ruimte voor innovatie 

in de financiële sector. Mogelijkheden rondommarkttoegang, 

vergunningen en toezicht), 9 June 2016, 

https://www.dnb.nl/binaries/Discussiedocument%20AFM-DNB%

20Meer%20ruimte%20voor%20innovatie_tcm46-342351.pdf. 

15 The CPB points out that there is a turning point after which 

competition increases at the expense of innovation. See CPB Policy 

Letter 2016/16, The future of the Dutch financial sector: FinTech 

and regulation (De toekomst van de Nederlandse financiële sector: 

FinTech en regulering), p. 13, 16 December 2016, www.cpb.nl (see 

footnote 2). 

http://www.ebf-fbe.eu/wp-content/
https://www.finex-tra.com/newsarticle/30325/european-commissi-on-opens-public-consultation-on-fintech
https://www.finex-tra.com/newsarticle/30325/european-commissi-on-opens-public-consultation-on-fintech
http://www.dnb.nl/binaries/Meer%20ruimte%20voor
https://www.dnb.nl/binaries/Discussiedocu-ment%20AFM-DNB%20Meer%20ruimte%20voor
https://www.dnb.nl/binaries/Discussiedocu-ment%20AFM-DNB%20Meer%20ruimte%20voor
http://www.cpb.nl/
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utility function to a strongly commercially-oriented 

environment. Whether there will be room in that 

environment for social aspects, such as accessibility and 

affordability of payment services for vulnerable groups, 

remains to be seen. Currently, an uneven playing field is 

already in place between BigTechs and payment institutions. 

It is generally not accepted that payment institutions use 

payment transaction data (which use may be perceived as 

inappropriate), while collection and commercialisation of 

aggregated customer data is tech companies’ core business.  

Holland Fintech also points out in its response the risk of an 

uneven playing field, with respect to, inter alia, customer 

data, as banks have more extensive obligations in this 

respect than FinTechs. The Netherlands Bureau for 

Economic Policy Analysis (Centraal Planbureau, CPB) 

points out the risk that closed standards applied by BigTechs 

could limit innovation and stresses the importance of open 

standards as FinTechs’ key to success. Furthermore, there is 

a risk of dominant positions if BigTechs’ (and large 

European banks) rapidly acquire FinTech companies and 

internalise the innovations. 

1.3. ACM focuses on supporting competition in 

the financial sector 

Unlike the AFM and DNB, the Authority for Consumers & 

Markets (Autoriteit Consument en Markt, ACM) explicitly 

focuses on supporting competition in the financial sector. In 

ACM’s view FinTech is an appropriate means for this 

purpose. In its publication ‘FinTech and competition’ 

(FinTech en concurrentie), it calls for maximum support of 

increasing opportunities for FinTech.16  

The ACM explains in this document the stimulating role it 

has to play itself in the financial sector and indicates which 

factors have an effect on well-functioning markets. The 

ACM mentions exclusion and collusion as anti-competitive 

behaviour of existing parties towards FinTech companies. 

For example, banks (in breach of PSD2) refuse FinTechs 

access to payment accounts or transaction data, BigTechs 

and banks exclude FinTech companies by transferring their 

strong position in other markets, new and existing parties 

closely collaborate, which results in concerted practices at 

the expense of consumers and new standards are created 

which leads to exclusion of new parties. 

The ACM also identifies the potential competition risks 

resulting from FinTech developments: FinTech could result 

in markets with effects of a scale so large to allow only for 

one or two big players: the market tends towards positions of 

super-dominance of, for example, BigTechs that drive 

smaller FinTechs out of the market; market fragmentation 

results in positions of super-dominance of (possibly 

relatively small) specialised, niche companies; established 

players acquire new entrants to prevent any change in the 

competitive landscape and licensing regimes are beneficial 

to existing players and prevent new players from becoming 

effective competitors. Furthermore, the ACM also mentions 

                                            
16. ACM, FinTech and competition. How can the contribution of 

FinTech to effective competition in the financial sector be 

increased? (FinTech en concurrentie. Hoe kan de bijdrage van 

FinTech aan effectieve concurrentie in de financiële sector worden 

vergroot?), p. 2, June 2016, https://www.acm.nl/ 

nl/download/publicatie/?id=15925. 

the risk of ‘consumer inertia’. As a result of the wide range 

of services offered and the lack of transparency of the 

product specifications, consumers may not be able to make a 

well-informed choice.17 

The ACM announces that it will scrutinise FinTech-related 

matters if there is considerable risk of damage to 

competition or consumers. The ACM furthermore envisages 

a role for itself in the implementation of PSD2, by ensuring 

that there will be sufficient focus on the competition aspects. 

The ACM also mentions the possibility to carry out a market 

study on competition in the context of FinTech and to make 

recommendations on the basis of that study.18 

 

1.4. Foreign competition authorities and FinTech 

A few other competition authorities have also expressed the 

importance of FinTech in connection with the promotion of 

competition. The Australian Competition and Consumer 

Commission has introduced an ‘effects test’ that aims to 

protect new FinTech companies against anti-competitive 

behaviour of large financial institutions. 19  The Canadian 

competition authority has launched a study in May 2016 to 

investigate whether it is necessary to make regulatory 

adjustments to promote competition in the sector by means 

of FinTech and maintain consumer confidence at the same 

time.20 

It is also interesting that, in July 2016, the German 

competition authority resolved a competition case to the 

advantage of new entrants, by determining that general 

banking conditions of German banks are anti-competitive as 

they obstruct the access of new online payment services, 

which use the banking infrastructure.21 

 

2. PSD2 as game changer by means of XS2A 

The new PSD2, as in force as of 12 January 2017, leads to 

                                            
17 Further to the report and to stimulate cooperation between the 

various regulators, the ACM organised a seminar in September 

2016 'What does FinTec means for supervision' (Wat betekent 

FinTech voor toezicht). During this seminar the various supervisors 

involved, AFM, AP, DNB, the Ministry of Finance, the Tax 

Authority and ACM, exchanged ideas regarding the meaning of 

FinTech for supervision in the financial sector. 

18 The ACM refers, as an example, to the study on obstructions of 

entry into the Dutch retail banking sector dated 2014. ACM, 

Monitor Financial Sector. Obstructions for entry into the Dutch 

retail banking sector (Monitor Financiële Sector. Barrières voor 

toetreding tot de Nederlandse bancaire retailsector), June 2014, 

https://www.acm.nl/nl/download/publicatie/?id=13038. 

19 Reuters, Australia regulator on lookout for big banks buying fintech 

startups, 31 October 2016, 

http://www.reuters.com/article/us-australia-regulator-fintech-idUS

KBN12V0MD?il=0. 

20 See 

http://www.competitionbureau.gc.ca/eic/site/cbbc.nsf/eng/04086.h

tml. 

21 Bundeskartellamt, Restriction of online payment services by German 

banking industry in violation of competition law, 5 July 2016, 

https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Presse

mitteilungen/2016/05_07_2016_Sofort%C3%UEberweisung.html. 

In the Dutch AFAS case in 2014, the Court prohibited the use of the 

banking infastructure by third parties for information services 

(houskeeping book). See Midden-Nederland District Court, 

ECLI:NL:RBMNE:2014:3250.  

https://www.acm.nl/nl/down-load/publicatie/?id=13038
http://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/04086.html
http://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/04086.html


4 Journal of  Financial Law (tijdschrift voor Financieel Recht) Nr. 5 mei 2017 

FinTech and competition law: FinTech as driver of competition? 

 

significant reform of European and local regulation of 

payment services. The Directive aims to create more 

competition in the area of electronic payment services, to 

promote innovation in the market by facilitating a level 

playing field and to improve the protection of customers 

against payment risks. The Directive takes into account the 

major changes in the payments market that have taken place, 

in particular due to the entry of many new providers, since 

the entry into force of PSD1 in 2009. 

The change that is most relevant from a competition law 

perspective is that PSD2 creates possibility for new service 

providers to, on certain conditions, gain access to payment 

accounts, the so-called Access to the Account (XS2A).22 As 

a result, new service providers, not being banks, have more 

opportunities to bring their services to the market, which will 

lead to stimulation of competition and innovation in the 

payments market. 

After the implementation of PSD2 on 13 January 2018, 

banks are required to grant two types of service providers 

access to (information regarding) accounts: 

- Account Information Service Provider (hereafter: 

AISP). This service provider collects account 

information from the bank, with the consent of the 

account holder (the service provider’s client), and makes 

this information available. Examples of this type of 

service provider outside the Netherlands are Mint and 

Square, and AFAS in the Netherlands. It is not yet clear 

which information banks have to share (just account 

information or also client information) and whether this 

includes historical data. It is clear, however, that banks 

may not charge the service providers if the information 

is freely accessible for the account holder itself. An 

AISP is obliged to register with the local supervisory 

authority and comply with the PSD2 requirements. 

- Payment Initiation Service Provider (hereafter: PISP). 

This service provider may, with the consent of the 

account holder, initiate payments on behalf of the 

account holder through on online application. The PISP 

is able to do so without prior agreement between the 

bank and the PISP. The PISP will not come into the 

possession of any moneys. Examples of this type of 

service provider are PayPal and Adyen. PISPs require a 

license from the local supervising authority to be able to 

initiate payments on behalf of account holders. 

2.1 The EBA Regulatory Technical Standards 

A drawback of these access possibilities for new parties is 

the obligation for PISPs and AISPs to comply with the PSD2 

security provisions, such as the ‘strong customer 

authentication’ (hereafter: SCA) requirements. In this 

respect, the European Banking Authority (hereafter: EBA) 

published a final draft with technical details at the end of 

February 2017 in the form of ‘Regulatory Technical 

Standards on Strong Customer Authentication and Secure 

Communication’.23 These standards are expected to apply as 

                                            
22 Art. 36 PSD2. 

 

23 See EBA, EBA paves the way for open and secure electronic 

payments for consumers under the PSD2, 23 February 2017, 

of November 2018. 

The Regulatory Technical Standards stipulate that banks 

must grant access to account information through at least 

one Application Programming Interface (API) based on 

open standards. This can be a specific API or an API that the 

bank already offers account holders for authentication and 

communication.24 APIs are the digital portals (standards) to 

a company’s data and services. 

The technical specifications for authentication and 

communication provided by the EBA allow existing market 

parties a margin of further interpretation; this creates a risk 

that they (whether jointly or not) will formulate additional 

standards that could restrict the access of new parties. 

3. Expected consequences of XS2A on 

competition 

In general, banks consider PSD2 to be a game changer;25 

bank will lose their dominant position in the payments 

industry for the benefit of new service providers that the 

banks must grant access to the accounts. At the beginning, 

banks were hesitant about third parties, entering the 

market, 26  which use an account holder’s account 

(information), but many banks now realise that the 

obligation to grant access to accounts also creates 

opportunities for them. The French bank Crédit Agricole, for 

instance, has taken advantage of the opportunity to create a 

testing ground for developers to build software aligned with 

the changes ahead.27 

The Dutch Payments Association expects that most FinTech 

companies are not interested in offering their services 

independently (as a result of which the supervisory 

requirements would apply to them), but will offer their 

services in collaboration with banks or allow banks to 

acquire their business. The main threat for banks is expected 

to come from BigTechs, in particular those that have a large 

customer base through their internet platform, like Amazon 

and Facebook. 

PSD2 is considered to be the tipping point of the API 

technology breakthrough in the financial sector; banks will 

not only offer the mandatory PSD2 APIs, but will also offer 

other open APIs in their new role as platform. In that 

context, APIs are no longer a technological interface, but 

will be a new product and a new channel to existing and new 

                                                                  
http://www.eba.europa.eu/-/eba-paves-the-way-for-open-and-secur

e-electronic-payments-for-consumers-under-the-psd2. 

24 APIs are digital access portals (standards) to a company’s data and 

services of a company. Often, API's themselves are products with 

developers, such as FinTech companies, as target group. 

25 See interview Gijs Boudewijn of BVN: Euroforum, ‘PSD2 is a 

game changer’ (PSD2 is een game changer), 21 December 2016, 

http://blog.euroforum.nl/finance-control/psd2-is-een-gamechanger

/. 

26 See the AFAS case, Midden-Nederland District Court, ECLI: 

NL:RBM- NE:2014:3250 (see footnote 21) and also see notice on 

the banks frustrating the enterprise Bankin’: FT, New EU laws legit 

imise fintech challengers. Rule changes open up ways for 

consumers to bypass banking sector, 26 September 2016, 

https://www.ft.com/content/3803914a-6eba-11e6-a0c9-1365ce54b

926.  

27 See the Crédit Agricole Store: www.creditagricolestore.fr. 

http://www.eba.europa.eu/-/eba-paves-the-way-for-open-and-secure-electronic-payments-for-consumers-under-the-psd2
http://www.eba.europa.eu/-/eba-paves-the-way-for-open-and-secure-electronic-payments-for-consumers-under-the-psd2
https://www.ft.com/
http://www.creditagricolestore/
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clients, such as developers.28 A movement towards open 

banking is visible; in the UK, for example, an ‘Open 

Banking Standard’ is being worked on,29 while in Germany 

the ‘Open Bank Project’ has been launched. There are 

already examples of successful collaborations between 

banks and FinTech companies through the use of APIs. 

BBVA, for instance, offers open APIs through their BBVA 

API Market30  

The ‘bank as platform’ offers opportunities for banks; they 

will compete with each other in this area. It is in their interest 

to offer the most attractive platform through which they can 

offer the most and best innovations (not only in payment 

services but also in lending and investments). Google and 

Apple have enabled third parties to add interesting features 

to their services by making their open APIs available. In fact, 

this has made them a platform for innovation by third 

parties, which makes their own services more attractive, too. 

Banks can do this in a similar way. In this respect, banks can 

learn something from BigTechs and perhaps they can even 

avert the threat that BigTechs pose to banks. 

4. Regulation on interchange fees 

Simultaneously with PSD2, the EC has proposed the 

Regulation on interchange fees,31 as already in force, which 

limits the interchange fees charged in debit and credit card 

transactions. It concerns fees that an acquiring bank (the 

merchant’s bank) must pay to the issuing bank (the 

consumer’s bank) for each card payment transaction. The 

fees are limited to 0.2% of the transaction value for debit 

cards and to 0.3% for credit cards. The interchange fees are 

included in the fees that acquiring banks charge merchants 

for accepting card payments.  

The regulation follows a large number of competition law 

proceedings conducted over the past years between the EC 

and MasterCard and Visa on whether multilateral 

interchange fees are permissible or not. In 2014, the Court of 

Justice of the European Union ultimately upheld the 

Commission’s MasterCard decision on the anti-competitive 

character of interchange fees in light of European 

competition law.32 

With respect to credit card and debit card transactions that 

fall under the Regulation, PSD2 stipulates that it is no longer 

                                            
28 See interview Laurens Hamerlinck, ABN AMRO, Bank as a 

Platform: beyond PSD2 (Bank as a Platform: voorbij PSD2), 22 

October 2015, 

https://www.abnamro.com/nl/newsroom/blogs/laurens-hamerlinck

/2015/bank-as-a-platform-voorbij-psd2.html. 

29 See for example https://uk.openbankproject.com/. 

30 The Financial Brand, APIs Blurring The Competitive Advantage 

Between Banking and Fintech, 10 November 2016, 

https://thefinancialbrand.com/62117/api-banking-fintech-innovatio

n/. 

31 Regulation (EU) 2015/751 of the European Parliament and of the 

Council of 29 April 2015 on interchange fees for card-based 

payment transactions, PB L 123 of 19 mei 2015, p. 1-15. 

 
32 CJEU, 11 September 2014, case C-382/12 P, ECLI:EU: 

C:2014:2201. Also in the Netherlands MasterCards’ interchange 

fees were scrutinised by the ACM; see for example 

https://www.acm.nl/nl/publicaties/publicatie/16274/MasterCard-v

oldoet-aan-toegezegde-tariefdaling-voor-creditcardbetalingen/. 

permitted to charge a surcharge for paying with those cards. 

Surcharges are additional fees that some merchants charge 

for card payments. This type of fee is usually charged, for 

example, when purchasing a flight ticket. 

5. FinTech related competition law aspects 

The further development of Fintech, which will create new 

markets, will result in changes of the competition structure. 

Questions regarding competition law may arise, at new 

FinTech companies (including BigTech) as well as existing 

financial institutions. Small FinTech companies, for 

instance, have to introduce their new services in an existing 

market in which, up to now, one or few large institutions 

have a monopoly. Existing parties may tend to protect their 

position by obstructing access of new players in several 

ways. It is also possible, on the contrary, that existing parties 

will look for collaboration (whether exclusive or not) with 

certain FinTech companies or want to acquire those FinTech 

companies, as a result of which competition in the market 

will decrease.  

6. Specific characteristics of new technology 

markets 

The competitive assessment of FinTech-related behaviour of 

companies will be affected by the specific characteristics of 

the technology markets, which deviates from the traditional 

‘brick and mortar’ markets.33 Technology markets are very 

dynamic due to rapid technological change. Changes in 

behaviour result in new markets; existing markets disappear 

or undergo a transformation. A relatively small company can 

hold a dominant position with certain technology, which, 

however, can be short-lived; a competitor can claim the 

dominant position in the market with more innovative 

technology at any moment. Continuous innovation is 

essential to be able to survive.34  

Another characteristic of technology markets is the existence 

of network effects: a user will determine the value of a 

product based on the number of other users of that product. 

Examples are Facebook and the Google search engine. 

Those network effects can result in very dominant positions 

of parties that won the market battle – whether or not for the 

time being.  

These specific characteristics of a market are important in an 

assessment of the behaviour of companies in that market. As 

new markets can be very specific and narrow, small parties 

may easily be able to hold a dominant position. In that case, 

they will have to take into account the competition rules to 

prevent being accused of abuse of a dominant position. 

However, the fact that a dominant position in the technology 

market can be very short-lived will also be relevant in a 

competitive assessment. Also a company’s market share in 

the relevant market, which will be larger in a 

narrowly-defined market, 35  will play a role in assessing 

                                            
33 See also the article by A. Gerbrandy en R. Elemans ‘Tech 

companies in competition law’ (Technologie-ondernemingen in het 

mededingingsrecht), Ars Aequi January 2016, p. 9 et seq. 

34 An example is Blackberry. 

35 See for the defintion of the relevant market for the competitive 

http://www.abnamro.com/nl/newsroom/blogs/laurens-ha-merlinck/2015/bank-as-a-platform-voorbij-psd2
http://www.abnamro.com/nl/newsroom/blogs/laurens-ha-merlinck/2015/bank-as-a-platform-voorbij-psd2
https://uk.openbankproject.com/
https://thefinancialbrand.com/62117/api-ban-king-fintech-innovation/
https://thefinancialbrand.com/62117/api-ban-king-fintech-innovation/
https://www.acm/
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whether a partnership agreement is acceptable under 

competition law.  

7. The rules of competition law 

The Dutch Competition Act (Mededingingswet, Mw) 

includes provisions that prohibit anti-competitive behaviour 

in the Dutch market. Art. 6 Mw, in summary, prohibits 

agreements and concerted practices which have the object or 

effect of  restricting competition on the Dutch market, unless 

the advantages of an agreement compensate for the 

restrictions of competition (this means that the agreement 

must meet the exemption conditions set out in art. 6 par. 3 

Mw). Art. 24 Mw prohibits abuse of a dominant position.36 

The ACM can impose high fines on those that are in breach 

of these provisions. In addition, the ACM is responsible for 

the oversight of concentrations.37 Acquisitions, mergers or 

the creation of a joint undertaking, operating as an 

autonomous economic entity, of which the turnover of the 

participating parties exceeds certain limits, must be notified 

to and approved by the ACM. 

8. Control of concentrations 

If existing players consider to acquire or merge with a 

FinTech company or to create a FinTech joint venture with 

one or more other companies, they have to be aware that 

concentration control rules could be applicable. Also. 

outsourcing services of a financial institution to a FinTech 

company could, on certain conditions, also qualify as a 

concentration. If the annual turnover of two parties 

participating in a concentration each exceeds 30 million euro 

in the Netherlands and 150 million euro globally,38 these 

parties are under the obligation, on pain of a fine, to notify 

the ACM of the intention to implement that concentration. 

Large fines can be imposed on those that have commenced 

implementation of a concentration prior to the receipt of 

approval, also called ‘gun jumping’. Parties can also be fined 

for the exchange of competition-sensitive information 

during the phase before the concentration is realised, unless 

it is necessary, for example, in the context of a due diligence. 

In that case, many parties decide to work with ‘clean teams’, 

of which the members are bound by specific confidentiality 

agreements. 

After it has received a concentration notification, the ACM 

is bound by deadlines to grant approval (4 weeks) or, after 

further investigation, to grant a license (13 weeks), 39 

although in practice these deadlines are often postponed if 

the ACM asks further questions. 

                                                                  
assessment, the Comission Notice on the definition of relevant 

market for the purposes of Community competition law, PbEU 

1997, C-372/5. 

36 These articles are based on art. 101 and art. 102 respectively of the 

Treaty on the Functioning of the European Union. 

37 See art. 26 - 49 Mw. 

38 See art. 29 Mw. When the European contration control thresholds 

are being exceeded, the European control of concentration applies 

exclusively. See 

http://eur-lex.europa.eu/legal-content/NL/TXT/?uri=URISERV%3

Al26096. 

39 See art. 37 and 44 Mw. 

The ACM will not grant its approval or grant a license if the 

concentration can or will result in a significant restriction of 

competition, for example as a result of the creation of a 

dominant position. The specific characteristics of the 

technology markets will be relevant in this assessment. A 

concentration of two relatively small parties that results in a 

dominant position in a narrow market would easily lead to 

concerns. 

9. Anti-competitive agreements (art. 6 Mw) 

In the context of FinTech, several aspects of the prohibition 

on anti-competitive agreements could be at issue. 

9.1. Agreements that have the intention to restrict 

competition 

Existing financial institutions could agree to boycott new 

FinTech competitors, for example, by not granting them 

access to the necessary information (whether or not in 

breach of PSD2). It is also possible that arrangements are 

made which affect the competition with respect to pricing or 

other commercial terms, or which aim to allocate customers 

or markets. Price arrangements between (potential) 

competitors and vertical price fixing40 are regarded as per se 

prohibitions. The same applies to market and customer 

allocation schemes. 

In this context, it is important that not only express 

anti-competitive agreements are prohibited, but also 

anti-competitive concerted practices, for example, as a result 

of the exchange of competition sensitive information. It is 

even possible that concerted practice is inferred from the 

participation of parties in a platform, which harmonises 

certain price elements (discounts for example).41 It is an 

interesting development that more and more companies use 

algorithms to calculate an optimal price. If a number of 

competitors would use the same system to calculate an 

optimal price, mutual arrangement would no longer be 

necessary to fix prices. Furthermore, suppliers already use 

algorithms to differentiate prices of a product based on an 

online buyer’s postal code or the fact that an online buyer 

uses an expensive Apple computer. If the outcome of an 

algorithm of one seller shows that there is room to increase 

the price, another seller may follow.42 Whether or not parties 

can be accused of anti-competitive behaviour in these cases 

is a question that has not yet been answered. 

It is also possible that participants of a price-fixing cartel use 

monitoring algorithms to ensure that every participant 

adheres to the price agreements which makes the cartel more 

effective. The potential anti-competitive effect of the use of 

algorithms has caught the attention of several competition 

                                            
40 A supplier restricting a customer’s freedom to determine the price 

for a product or service. 

41 See CJEU 21 January 2016, Eturas/Lithuania, case C-74/14, 

ECLI:EU:C:2016:42. A Lithuanian travelbooking system had sent 

electronic messages to affiliated travel agents, proposing a 

restriction on discounts to 3%. The CJEU ruled that the travel 

agents that had received these messages and had not explicitly 

disregarded them, were liable for cartel infringement. 

42 See 

https://fd.nl/morgen/1177025/de-onzichtbare-hand-bestaat-online-

niet. 

http://eur-lex.europa.eu/legal-content/NL/
https://fd.nl/morgen/1177025/de-onzichtbare-hand-be-staat-online-niet
https://fd.nl/morgen/1177025/de-onzichtbare-hand-be-staat-online-niet
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authorities, among which the EC. European Commissioner 

Vestager recently warned about restrictions on competition 

as a result of algorithms 43  The German Ministry of 

Economic Affairs recently published a white paper in which 

it proposed to establish a Digital Agency that should be able 

to carry out ex ante competition supervision on digital 

platforms.44 

Competition authorities have a keen focus on the exchange 

of competition-sensitive information in the financial sector. 

In the past years, they have imposed high fines on banks 

whose employees exchanged information regarding their 

position on the Euribor and Libor interest rates through chat 

rooms and instant messaging services.45 Recently, the EC 

announced that it will launch a study on the cooperation 

between banks in the loan syndication market; according to 

the EC, this area exhibits close cooperation between market 

participants in opaque or intransparent settings, which are 

particularly vulnerable to anti-competitive behaviour.46 

9.2. Potentially anti-competitive collaborative 

arrangements 

Other than arrangements between competitors that have the 

intention to restrict the competition, parties will pursue 

collaborative arrangements to develop new products, to 

specialise, to improve quality through standardisation, etc. 

As mentioned above, the expectation is that many small 

FinTech companies will wish to collaborate with banks to 

market their services and banks will also be  interested to 

offer customer-friendly services in collaboration with these 

companies. 

The EC and the ACM have adopted guidelines for the 

competitive assessment of agreements between (potential) 

competitors. 47  If financial institutions collaborate with 

FinTech companies, or FinTech companies collaborate with 

each other, to develop and market new products or services, 

the agreements must meet the conditions set out in the 

Guidelines on horizontal cooperation agreements. In case of 

joint production or subcontracting it has to be assessed, 

taking into account the market structure and the aggregate 

market share of the parties involved, 48  whether the 

                                            
43 See 

https://ec.europa.eu/commission/commissioners/2014-2019/vestag

er/announcements/bundeskartellamt-18th-conference-competition-

berlin-16-march-2017_en. 

44 See White Paper Digital Platforms (Witboek Digitale Platforms) of 

20 March 2017,, 

http://www.bmwi.de/Redaktion/DE/Publikationen/Digitale-Welt/

weissbuch-digitale-plattformen.html;jsessionid=BCC541A960262

841FA89960385A9FCCE. 

45 See http://europa.eu/rapid/press-release_IP-16-4304_en.htm en 

http://europa.eu/rapid/press-release_IP-16-4304_en.htm. 

46 See Management Plan 2017, p. 11, 

http://ec.europa.eu/competition/publications/annual_management_

plan/amp_2017_en.pdf. 

47 Guidelines on the applicability of Article 101 of the Treaty on the 

Functioning of the European Union to horizontal co-operation 

agreements, PbEU 2011, C-11/01 (‘Guidelines on horizontal 

cooperation agreements’) and ACM Guidelines Cooperation 

Enterprises (Richtsnoeren Samenwerking Ondernemingen), of 7 

April 2005, amended on 21 April 2008, Stcrt. 2005, 67, p. 20-24, 

most recently amended by publication in Stcrt. 2008, 77, p. 14. 

48 In case of an aggregate 20% market share it is presumed that 

competition is not restricted. See number 169 Guidelines on 

agreements may result in price arrangements, which could 

be the case if there is a high degree of cost sharing. Specific 

conditions also apply to research and development 

agreements, which are set out in the European block 

exemption regulation 49  and the Guidelines on horizontal 

cooperation agreements. Joint commercialisation, such as 

joint selling, of new services by (potential) competitors will 

likely qualify as anti-competitive, as price competition is 

eliminated. If financial institutions intend to jointly market a 

new product and seek exclusive collaboration with a third 

party, it is important that this does not result in exclusion of 

that third party’s competitors. This could be the case if the 

financial institutions involved have a strong position in the 

market. Therefore, it could be advisable to select a third 

party through regular tendering, as is common practice in the 

public transport market.50 

9.3. Standardisation 

As noted above, there is a possibility that the EBA 

Regulatory Technical Standards on authentication and 

communication are subject to further interpretation of 

payment institutions. In this process, it is important that 

payment institutions observe the competition rules on 

standardisation agreements, to prevent them from being 

accused of restricting the ability of new FinTech companies 

to compete. According to the paragraph on standardisation 

agreements in the Guidelines on horizontal cooperation 

agreements, setting standards must follow an open 

procedure, in which all competitors can participate; it is not 

permitted to set mandatory standards and access to the 

standards must be granted on fair, reasonable and 

non-discriminatory conditions.51 In its document ‘Fintech 

and competition’ (Fintech en concurrentie), the ACM 

explicitly mentions ‘setting standards in a manner that 

results in the exclusion of new players in the market’ as 

anti-competitive behaviour. The EC also closely examined 

whether there was anti-competitive standardisation in its 

assessment of a joint venture in mobile payments.52 The EC 

furthermore emphasised the possible anti-competitive 

effects of standardisation in its recently published 

consultation document.53 

9.4. Vertical agreements 

Finally, it is important to note that competition rules also 

                                                                  
horizontal cooperation agreement. 

49 Commission Regulation (EU) No 1217/2010 of 14 December 2010 

on the application of Article 101(3) of the Treaty on the Functioning 

of the European Union to certain categories of research and 

development agreements, PbEU 2010, L335. 

50 See ACM rulings and District Court judgment in the GSN/Brink's 

case. See 

https://www.acm.nl/nl/publicaties/publicatie/14665/Uitspraak-rech

tbank-in-beroep-Brinks/ and Rb. Amsterdam, 18 december 2013, 

ECLI: NL:RBAMS:2013:8748. 

51 See number 280 et seq. Guidelines on horizontal cooperation 

agreements.. 

52 See decision European Commission of 4 September 2012,, 

Telefónica UK/Vodafone UK/Everything Everywhere/JV, case 

COMP/M.6314. 

53 See notice of 23 March 2017: 

https://www.finextra.com/newsarticle/30325/european-commissio

n-opens-public-consultation-on-fintech. 

https://ec.europa.eu/commission/commissioners/
http://www.bmwi.de/Redaktion/DE/Publikationen/
http://europa.eu/rapid/press-release_IP-16-4304_en.htm
http://europa.eu/rapid/press-release_IP-16-4304_en.htm
https://www.acm.nl/nl/publicaties/
https://www.finex-tra.com/newsarticle/30325/european-commissi-on-opens-public-consultation-on-fintech
https://www.finex-tra.com/newsarticle/30325/european-commissi-on-opens-public-consultation-on-fintech
https://www.finex-tra.com/newsarticle/30325/european-commissi-on-opens-public-consultation-on-fintech
https://www.finex-tra.com/newsarticle/30325/european-commissi-on-opens-public-consultation-on-fintech
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apply if parties collaborating in the FinTech market are in a 

vertical relationship, such as a supplier-purchaser 

relationship; these rules follow from the European 

exemption of vertical agreements and the Guidelines on 

vertical restraints. 54  For instance, the permissibility of 

exclusivity clauses depends, in principle, on the market 

share of both supplier and customer (if the market shares do 

not exceed 30% it is unlikely that there will be a competition 

issue), exclusive purchasing is limited to a term of no more 

than 5 years and any attempt of a supplier to control the price 

of its product at retail level (vertical price fixing) is 

prohibited. 

10. Abuse of a dominant position 

Abuse of a dominant position exist if a company is in a 

position of strength on a given market and exploits this 

position to impose unreasonable conditions on customers, 

for example, by charging unreasonably high prices, or to 

exclude competitors from the relevant market. 55 

Transferring a dominant position from one market to another 

through bundling may also amount to abuse of a dominant 

position. An example in this regard is Google, which is being 

accused of prioritising its own shopping search engine over 

others if a consumer uses the Google search engine.56 

As previously noted, relatively small parties can easily 

become dominant in a relevant market owing to the nature of 

technology markets. A dominant position is defined as a 

position that enables a company to prevent effective 

competition from being maintained on the relevant market 

by affording it the power to act, to an appreciable extent, 

independently of its competitors, its customers and 

ultimately of the consumers. Competition authorities, in 

principle, presume that there is a dominant position if a 

company’s market share is 50% or more. However, subject 

to certain conditions, there can be a dominant position in 

case of a lower market shares as well. If it is difficult to enter 

a market, due to the existence of network effects, switching 

costs or IP rights, for example, a dominant position is more 

likely to be presumed. 

As mentioned, Dutch supervisors (DNB, the AFM and the 

ACM) and banks have pointed out, in particular, the risk that 

BigTechs like Apple, Facebook, Amazon, Google and 

Alibaba will be able to exclude efficient financial service 

providers by transferring their strong position in other 

markets to the payments markets. These parties reach a huge 

                                            
54 Guidelines on vertical restraints, PbEU 2010, C-130/01 and 

Commission Regulation (EU) No 330/2010 of 20 April 2010 on the 

application of Article 101(3) of the Treaty on the Functioning of the 

European Union to certain categories of vertical agreements and 

concerted practices, PbEU 2010, L 102 (Block exemption for 

vertical agreements). 

55 See Guidelines on the Commission's enforcement 

priorities in applying Article 82 of the EC Treaty to 

abusive exclusionary conduct by dominant undertakings, 

PbEU 2009 C-45/7. 

56 See the running EC investigation into Google. See press 

release EC, Antitrust: Commission takes further steps in 

investigations alleging Google's comparison shopping 

and advertising-related practices breach EU rules, 14 

July 2016, IP/16/2532, 

http://europa.eu/rapid/press-release_IP-16-2532_en.htm 

number of consumers: Facebook and Google have over 1 

billion users, Apple (iTunes) 800 million, and Amazon has 

over 250 million customers. This transfer to the payments 

market is already happening: since October 2016, Facebook 

has an electronic money institution license in Ireland and 

offers payment services through Messenger Payments. 

Apple also offers payment services through Apple Pay and 

Google through Google wallet 57  And very recently, 

Whatsapp announced that it will offer payment services 

through its platform.58 The BigTechs are expected to further 

strengthen their position based on PSD2: they, too, can claim 

the right to have access to a bank account.  

Banks, in turn, can have an interest in gaining access to 

smartphones for their digital wallets. In Australia, three large 

banks indicated that they jointly wanted to negotiate with 

Apple to gain access for their wallets, but Apple has refused 

that access.59 

In the context of FinTech, the EC has pointed out explicitly 

the risk that existing parties, among which mobile device 

manufacturers and operating system providers, refuse to 

grant necessary access to third parties and try to maintain 

their position as gatekeeper. The EC points out that there is 

evidence confirming that those large companies refuse 

access to new innovative companies, or that those 

companies only grant access on unreasonable conditions or 

‘lock-ins’.60 

There is currently no regulation that ensures access to 

essential networks or infrastructures of BigTechs; ex-post 

intervention by competition authorities is possible if there is 

an abuse of a dominant position, for example in acse of an 

‘essential facility’.61  However, those procedures can take 

years and, therefore, are less appropriate in a rapidly 

evolving market like FinTech. 

11. Conclusion 

The question is which methods competition authorities, in 

particular the European Commission, will use in the coming 

years to assess competitive behaviour of companies in the 

FinTech sector. In rapidly changing markets, perhaps the 

focus should not so much be on the market position of the 

relevant companies, but rather on the question whether 

consumers are being harmed. On the other hand, it is 

important for technological development and the 

                                            
57 It remains to be seen whether these products add anything 

more than just adorning traditional credit card products 

and whether they would lead to disproportional high costs 

for ‘merchants/acceptants’. 

58 See 

https://fd.nl/ondernemen/1195593/big-tech-stort-zich-op-

microbetalingen-in-opkomende-markten. 

59 Financial Times, ‘Apple defeats Australia banks over 

mobile payments’, 31 March 2017, 

https://www.ft.com/content/8fb4f646-15bc-11e7-80f4-13

e067d5072c. 

60 See COM(2016) 178 final of 19.4.2016 - European Cloud 

Initiative - Building a competitive data and knowledge 

economy in Europe. 

61 See CJEU 29 April 2004, case C-418/01, IMS Health and 

Court of First Instance of the European Communities 17 

September 2007, T-201/04, Microsoft vs. Commission. 

Also, see the article by M.A. van Bemmel, ‘Big data and 

abuse of power’ (Big data en misbruik van 

machtspositie), Tijdschrift voor internetrecht 2016 no. 2.  

https://fd.nl/ondernemen/1195593/big-tech-stort-zich-op-microbetalingen-in-opkomende-markten
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possibilities for new market entrants that markets are open 

and not limited to one single provider due to by network 

effects. In a recently published consultation document, the 

EC mentions that the focus on aspects like data sharing and 

accessibility, together with privacy and security, should be 

high on the FinTech policy agenda. The developments in the 

coming years will demonstrate whether a balance will be 

achieved, as envisaged by the EC, between on the one hand 

the focus of supervisors on security and risks, and on the 

other hand  the creation of opportunities for FinTech 

companies, which have an interest in a market that is not 

over-regulated. 


