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The Office of the Commissioner 
Mulayo Building 
Block C 
Third Floor, The DTI Campus 
77 Meintjies Street, Sunnyside, Pretoria, 0002 
 
Private Bag X23 
Lynwood Ridge, Pretoria 
 
ATT: Mr. Mziwodomo Rubushe 
Email: MziwodumoR@compcom.co.za 
 
Dear Sir 
 
 
RE: Motor Industry Workshop Association MIWA - Submissions to the ‘DRAFT CODE OF 

CONDUCT FOR COMPETITION IN THE SOUTH AFRICAN AUTOMOTIVE INDUSTRY’ (‘draft 

Code’), dated 22 September 2017  

 

The Independent Aftermarket Workshop repair industry has created employment opportunities for 

more than half of the total workforce in the automotive sector. These enterprises, who are Micro to 

Medium businesses, are on the forefront of motor vehicle safety in the country by providing 

affordable servicing and repairs to the masses who are by far the majority of users on the roads. 

This code will address the injustices that have prevailed thus far where certain parts and services 

and pricing are withheld from these providers, by unfair and uncompetitive practices. We fully 

endorse the proposed Industry code and we are of the belief that fairness and sound competition 

will ensure upliftment of the lesser empowered sector and thereby strengthening the overall 

economic transformation in South Africa. 
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Our comments as follows in relation to a few sections of the Draft Code: 

 

1. AD SUB-SECTION 3.18 CATEGORIZING ‘SPARE PARTS’ 

 

Considering that South-Africa is a signatory to the Economic Commission of Europe (‘ECE’), 

which provides a reliable process of testing components according to internationally 

recognized quality, safety and security test criteria, we would propose that the internationally 

accepted ‘E-Mark’ accreditation be accepted as sufficient proof of a part being of matching 

quality, unless the contrary is proven. 

  

2. AD SUB-SECTION 5.4 ‘INSURERS’ within ‘MAINTENANCE, SERVICE AND REPAIR 

WORK’ 

 

It is our submission that in the interest of keeping insurance premiums to a minimum for 

consumers, whilst still receiving high quality workmanship in the maintenance, service and 

repair cycle, the cost of the affected repair and maintenance work should be reasonable and 

not higher than is typically the case for maintenance, service and repair services through 

accredited networks. 

 

 

3. AD SUB-SECTION 5.4 ‘INSURERS’ within ‘MAINTENANCE, SERVICE AND REPAIR 

WORK’ 

 

It is our submission that in the interest of keeping insurance premiums to a minimum for 

consumers, whilst still receiving high quality workmanship in the maintenance, service and 

repair cycle, the cost of the affected repair and maintenance work should be reasonable and 
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Accordingly, we would propose the following proviso be added to Section 5.4: 

 

5.4. Insurers shall not withhold payment to Independent service provider who effect 

repair and maintenance work on a motor vehicle whilst the motor vehicle is under a 

Maintenance Plan, Service Plan, Warranty or Extended Warranty ‘provided that the 

independent service provider does not increase the price for the effected repairs and 

services above his normal prices, only effects those repairs that are objectively 

required and his pricing is within a reasonable range of other service providers for 

similar vehicles and repairs’. 

 

 

4. AD SUB-SECTIONS 7.1.2 AND 7.2.1 ‘SABS/SANAS’ 

 

Currently, the testing processes and procedures for most automotive parts is not available in 

South Africa. A testing process or procedure by the SABS or a SANAS accredited laboratory 

will require access to such detailed information. 

 

To avoid lengthy delays for suppliers of spare parts of matching quality to enter the market, 

we would propose that Sections 7.1.2. and 7.2.1 be amended as follows: 

 

7.1.2. Spare parts of matching quality must be accredited by the SABS or through a 

SANAS-accredited laboratory, per the applicable laws and regulations of the Republic 

of South Africa. ‘In the absence of such laws or a certification or accreditation process 

by the SABS or another suitable testing institution, it is presumed, unless the contrary 

is proven, that spare parts are of matching quality if the spare part manufacturer 

certifies that the spare parts match the quality of the components used for the 

assembly of the motor vehicle in question and that the spare parts have been 

manufactured according to the specifications and production standards of the motor 

vehicle’. 

 

7.2.1. OEMs shall not forbid Consumers or Service Providers (whether independent or 

authorized), from using spare parts of matching quality whilst the motor vehicle is 

covered by the Warranty, provided that the spare parts of matching quality are 

accredited by the SABS or through a SANAS-accredited laboratory. ‘In the absence of 

mailto:pieter.niemand@rmi.org.za
http://www.rmi.org.za/


Retail Motor Industry Organisation                     Pieter Niemand                                                    Tel: (012) 348-9311 

Registration Number: LR 26345                           MIWA Director                                                            Fax: (086) 505 4475 
Chief Executive Officer: Jakkie Olivier                 Cell: 082 812 5391                                                     Email: pieter.niemand@rmi.org.za 
                                                                                   PO Box 75880, Lynnwood Ridge, 0040                   Web: www.rmi.org.za 
                                                                                   77 Ringwood Road, Lynwood Manor, 0081  

 

such laws or a certification or accreditation process by the SABS or another suitable 

testing institution, it is presumed, unless the contrary is proven, that spare parts are 

of matching quality if the spare part manufacturer certifies that the spare parts match 

the quality of the components used for the assembly of the motor vehicle in question 

and that the spare parts have been manufactured according to the specifications and 

production standards of the motor vehicle’. 

 

  

5. AD SUB-SECTION 8.3 ‘SAFETY AND SECURITY CRITICAL TOOLS’ 

 

Although we support and understand the intention of this sub-section, we are of the view that 

it is void for vagueness as it leaves too much room for interpretation.  For example, the sub-

section could be interpreted as being a restriction on selling certain tools, equipment and 

parts and could possibly be in contradiction to international trade agreements. 

  

In addition, the definition of “safety and security critical tools, equipment and parts” as 

prescribed in this sub-section as being “those which directly or indirectly interfere with anti-

theft, and the active and passive security systems of a vehicle” is too broad. A modern motor 

vehicle may have as many as 70 electronic control units (ECU) which communicate via a 

controller area network system (Can Bus System). This includes engine control, transmission, 

audio systems, airbags, power windows, doors, mirror adjustment, battery and recharging 

system, anti-theft devices and others. Therefore, every control unit, the wiring and even the 

battery could be seen as interfering with security systems. Locking and entry systems could 

include any window mechanism, door lock, sliding roofs and convertible roofs. The restriction 

should be limited to primary anti-theft devices. 

 

When it comes to active and passive vehicle safety the components included go even further. 

Tyres, suspension components and shock absorbers all form part of the active safety. 

Windscreens, headrests and even seat covers have an influence on passive safety.  

 

The market for tracking system in South-Africa is currently independent of the OEM’s. The 

current wording could potentially limit this. 
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We would therefore propose to separate between equipment and tools on the one hand and 

spare parts, on the other hand. Furthermore, we would propose to limit this sub-section to 

security and anti-theft devices. 

 

Our proposed amendment to the wording would be as follows: 

 

8.3. ‘OEM’s may limit the sale, hiring out or leasing of their approved security critical 

tools, equipment and spare parts via suppliers authorized by the OEM. These security 

critical tools, equipment and spare parts are those which directly interfere with anti-

theft systems of a vehicle, specifically, alarm and tracking systems and immobilizers’. 

 

New 8.4 ‘If an independent service provider fulfils the same accreditation requirements 

for security critical tools, equipment and spare parts, and works according to the same 

standard with respect to these security critical components as an approved service 

provider, he must be able to attain such security critical tools, equipment and spare 

parts’. 

 

To address concerns about repairs of active and passive safety systems, the following would 

be acceptable to us, although currently no such requirements are in place: 

 

New 8.6 ‘OEM’s must provide equipment, that directly interferes with active and 

passive safety systems of the motor vehicle to independent service providers, but may 

require that the independent provider undergoes the same training requirements as 

the OEM approved service provider or dealer. Active and passive safety systems are 

those systems that through logical electronic controls interfere with the mechanical 

systems to prevent accidents (e.g. ABS) or activate passive safety features such as 

ABS or airbags’. 

 

6. AD SECTION 14 ‘DISPUTE RESOLUTION’ 

 

We note that disputes arising from the application of the [draft] Code shall be referred to the 

Motor Industry Ombudsman of South Africa (‘MIOSA’) for resolution. 
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In our experience, the MIOSA has in the past refused to act on complaints that have been 

referred by some motor industry associations for example, the Motor Industry Workshop 

Association (‘MIWA’).  The MIOSA’s reasoning for this is that his role is limited to consumer 

complaints in terms of the Consumer Protection Act, No. 68, of 2008 (as amended) (‘the 

CPA’). 

 

We are also doubtful that the MIOSA has any experience in adjudicating on the legal 

principles of anti-competitive conduct within the motor industry.  Since complaints under this 

draft Code are going to be of a competition law nature, it is imperative that an arbiter with an 

understanding of competition law principles be appointed to the position. 

 

In the circumstances, we are not confident in the appointment of the MIOSA to deal with 

dispute resolution under the [draft] Code and by his own admission in the past, the MIOSA 

lacks locus standi to hear non-consumer related complaints.  This fact, coupled with the wide 

discretionary power afforded to the MIOSA under the CPA, taints the impartiality, skill and 

independence of the MIOSA as a suitable dispute resolution arbiter. 

 

Considering that the South African Automotive Industry Code of Conduct (published in 

Government Gazette 38107 of 17 October 2014, under the CPA) indeed establishes the 

MIOSA to ‘assist in resolving disputes that arise in terms of the [CPA] Act regarding goods or 

services provided by the automotive industry to such consumers, including suppliers who are 

in turn also consumers within the industry supply chain’, we would propose that the 

Commission publishes an updated directive to the MIOSA (should his position as arbiter 

remain) which will specifically regulate his powers and responsibilities in terms of Section 14 

of the draft Code, to the satisfaction of industry stakeholders participating in this voluntary 

Code of Conduct. 

 

In addition, we would welcome clarity around the inter-play between the South African 

Automotive Industry Code of Conduct published under the CPA and this voluntary Code, 

which is intended to be rolled out from a Competition Act perspective.        

 

Your indulgence in the adoption of the content of this submission will be held in high regard. 
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