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1. INTRODUCTION  

 The National Automobile Dealers’ Association (NADA) has reviewed the Draft Code of Conduct for 

Competition in the South African Automotive Industry published by the Competition Commission 

(Commission) on 22 September 2017 (Draft Code).  Notwithstanding the submissions made by NADA, 

both orally and in writing, NADA regrets that the Commission disregarded the concerns raised and 

input provided by NADA (in circumstances where NADA made every effort to engage constructively 

with the Commission).   

 The Draft Code bears no rational connection with the objectives claimed, assumes anti-competitive 

outcomes without any basis or justification and may well materially undermine investment and 

empowerment in the automotive sector.  Indeed, NADA submits that the Draft Code may well be 

contrary to consumer welfare and may undermine efforts to sustainably enhance empowerment in 

the sector.     

 NADA’s objective, throughout its engagements with the Commission, has been to be cooperative and 

to provide input - particularly in relation to the consequences of a code that fails to take into account 

some key factors, including: (i) key features of the automotive industry; (ii) the drivers of investment 

and competition in the automotive industry; (iii) consumer welfare; and (iv) safety standards.  It is 

misplaced to endeavour to impose a code applicable to other countries, with arguably materially 

different and less competitive features, on South Africa.   

 The implementation of the current permutation of the Draft Code will likely lead to disinvestment – the 

consequences of which include job losses and, importantly, inhibit transformation and empowerment 

of the sector. In what follows, the fundamental deficiencies of the Draft Code will be highlighted.  

2. BACKGROUND AND CONTEXT  

 It is clear from a reading of the Draft Code that some of the complexities that apply in the automotive 

industry have not been fully understood or considered by the Commission. Any code that is not crafted 

on the basis of a detailed understanding of the industry is not workable.   

 In order to ensure consumer safety and to protect brand integrity, Original Equipment Manufacturers 

(OEMs) enter into agreements with Authorised Dealers in order to, inter alia, regulate the sale of the 

OEM vehicles and approved parts as well and the servicing and repair of OEM vehicles.  The positive 

outcomes that flow from these arrangements (including the exclusivity provisions) must be taken into 

account, especially considering that these outcomes would be relevant in the analysis under the 

relevant provisions of the Competition Act No.89 of 1998.  

 Authorised Dealers invest significantly in dealer facilities, tools and equipment as well as training in 

order to form part of an OEM’s Authorised Dealer network.  These investments have already been 

made by Authorised Dealers and should not be disregarded by the Commission.  

 The complexities involved in the repair and servicing of vehicles cannot be overstated.  Technology 

advancements in motor vehicles require skill sets that have to be improved and enhanced on a 

regular basis and without which safety and standards simply cannot be maintained or assured. Any 
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suggestion that investments in these skills (including skilled technicians and appropriately equipped 

dealer workshops) must be borne by OEMs, we submit, is not practical.  

3. BROAD COMMENTS ON THE DRAFT CODE    

 Presumption of Anti-Competitive Effect 

 The current permutation of the Draft Code presupposes the existence of anti-competitive conduct 

within the automotive industry, to which NADA objects.  There is no evidence or economic 

justification for the Commission’s perspective. As indicated in NADA’s submissions, dealer 

arrangements and warranty-related requirements (which often contain elements of exclusivity) are 

not in and of themselves anti-competitive.  This is a fundamental principle of competition law.   

 To the contrary, if properly assessed, various pro-competitive gains or outcomes may well arise in 

favour of these arrangements.  Importantly, these outcomes are not necessarily those related to a 

weighing exercise associated with anti-competitive effects (under the so-called “rule-of-reason”), 

but competition enhancing consequences related to exclusive and similar arrangements in 

themselves (as a question of competition law principle) whereby especially inter-brand 

competition is fostered and firms are incentivized to invest in the competitive process.     

 We set out below some of the pro-competitive outcomes associated with the vertical 

arrangements in the sector (such as between OEMs and suppliers and their respective Authorised 

Dealers) -  

3.1.3.1 Exclusive and other arrangements, in particular, result in a number of positive welfare outcomes 

for end-consumers.  As indicated in the submissions, warranty requirements during the period of 

the warranty provide customers with the assurance that the OEM stands behind the quality and 

safety of its vehicles and will repair defects at no additional cost to the customer (as the cost of 

maintenance and repair work for the warranty period is often included in the purchase price of 

the vehicle that is paid upfront).  The arrangements and the warranty programs related thereto 

are also often linked to the financial models related to the sale of vehicles (and maintaining 

profitability).  Furthermore, the requirement that warranty related maintenance and repair work 

be done by Authorised Dealers ensures that vehicles are maintained in line with the OEM’s 

standards and that services are provided by adequately trained technicians.  This serves to 

maintain the quality, safety and value of the vehicles, to the direct benefit of customers and/or 

consumers.   

3.1.3.2 The extent of warranty and maintenance / service cover in South Africa is strongly indicative of 

the intense competition in South Africa in the automotive sector where a large number of OEMs 

and brands compete for customers.  Such cover (to the benefit of customers) is not often found 

in other countries, and reflects how firms in South Africa have been required to compete and 

innovate to meet competition.  As noted in NADA’s submissions, exclusive arrangements 

between OEMs and Authorised Dealers generally enhance inter-brand competition by 

providing incentives for both the OEM and the Approved Dealer to invest in order to provide 

better quality products and more efficient services.  This, in turn, compels competitors to 
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improve their offering or risk losing their market share.  In this regard, it is important to note that 

both OEMs and Authorised Dealers have made significant investments into the automotive 

aftermarket industry in South Africa. 

3.1.3.3 Exclusive dealing reduces transactional costs between OEMs and Authorised Dealers – by 

dealing with a select group of Authorised Dealers, costs for distribution are reduced, and 

efficiency and investment enhanced.  

3.1.3.4 Exclusive dealer arrangements eliminates free-riding (and fosters consumer welfare enhancing 

investments in the competitive process and technological advancements).  

 Throughout the Draft Code, the Commission indicates that certain anti-competitive conduct must 

be avoided,1 presupposing the existence of such conduct within the sector.  NADA refutes this 

assumption – dealers operate in a highly competitive sector where they are required to invest in 

order to remain competitive with numerous branded vehicles available in South Africa.  Dealers do 

not engage in price co-ordination, nor are they aware of minimum resale prices being imposed for 

spare parts and other services.  

 Disregard for Investments 

 The Draft Code fails to take into consideration the substantial investment that is required in order 

to form part of approved dealer networks. The appointment of Authorised Dealers is necessary to 

ensure that Authorised Dealers have a reasonable expectation of security of tenure in order to 

recoup their investment and to incentivise their investment in the competitive process. 

 It is accepted that, in any industry, service providers have a greater incentive to invest in enhancing 

dealer distribution capabilities when firms or rivals cannot free ride on their efforts.  The Draft Code 

is a disincentive on service providers (such as Authorised Dealers) from investing in capabilities.   

 In terms of the Draft Code, technical maintenance information must be made available to service 

providers that do not fall within OEM’s approved dealer networks (Independent Service Providers) 

(at no cost) by OEMs, while Authorised Dealers are required to make significant investments to 

receive this information.  While this may well be an unjustified and unwarranted appropriation, 

incentives to accrue know-how and foster innovation may well be materially undermined.  

Authorised Dealers may lessen their investments in consumer welfare enhancing outcomes.  Absent 

of such investments by Authorised Dealers, the incentive for OEMs to invest in South Africa will be 

significantly reduced, potentially resulting in the withdrawal of investments in South Africa which 

will have debilitating effects on the industry and the economy as a whole.  

                                                           
1 See for example paragraph 4.1.1 and 7.3.3.  
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 Consumer Safety  

 Ultimately, it is not NADA and its members who will be most adversely impacted by the Draft Code, 

but rather the end consumers.  The unintended consequences on standards and consumer safety 

cannot be overstated.  

 The Draft Code fails to cater for levels of exclusivity during the warranty period, which is required 

given the financial and reputational risk carried by OEMs.  As indicated in NADA’s submissions, the 

objective of warranty requirements is to ensure the safety of consumers, and to maintain customer 

satisfaction in the use and quality of the vehicles.  More importantly, OEMs must be able to protect 

the integrity of the product in respect of which a financial obligation is carried during the warranty 

period – this can only be done through ensuring that the repair processes and quality of parts used 

are within the required standards. 

 Providing access to safety and technical specifications of OEM-parts to Independent Service 

Providers, without continuous compliance requirements could have extremely serious 

consequences to consumer safety and unduly burden OEMs (financially and reputationally).  The 

Commission fails to understand the level of training and compliance that is required of Authorised 

Dealers, on a continuous basis, by OEMs. 

 Equal Treatment between Service Providers 

The proposed discrimination in the Draft Code between Authorised Dealers and Independent Service 

Providers is unfair and unwarranted.  Authorised Dealers will have to pay to receive technical 

maintenance information relating to the motor vehicles they service, while it is envisaged that 

Independent Service Providers will receive the same information at no cost.  The obligations on 

Authorised Dealers, which include investing in the dealership facilities, technical equipment, systems 

and technical expertise will continue to be a burden to bear for the Authorised Dealers, as this is 

generally provided for in dealer agreements entered into between Authorised Dealers and OEMS, 

whilst similar obligations will not apply to Independent Service Providers with which Authorised Dealers 

will compete.  

 Transformation   

 NADA recognises the imperative of transformation in the sector, and Authorised Dealers, including 

dealer groups, have been putting structures and mechanisms in place to address this issue. While 

NADA acknowledges the need for transformation, maintaining the sustainability of the industry 

must be considered in parallel. In particular, NADA submits that it is incorrect for the Commission to 

claim anti-competitive effects as the basis for transformation and to conclude that the Draft Code 

will enhance transformation. As noted the Draft Code may inhibit transformation. Failing to properly 

understand the economic dynamics will not only harm the industry but, importantly, rob potential 

entrants from benefitting economically.  

 It is also important for the Commission to be mindful of the legal framework and confines within 

which it functions.  The transformation issues that the Commission has correctly identified cannot 
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be cured by a code in the manner in which the Commission seeks to do so.  Existing legislation such 

as the Broad-Based Black Economic Empowerment Act 53 of 2003, as amended, and the relevant 

regulations have been promulgated to address these issues – a legal framework that is designed 

to be used to foster transformation within the automotive industry. Furthermore, various provisions 

in the Draft Code are already provided for within other legislations2, rendering these sections in the 

Draft Code redundant.  

 Risk and Liability  

 The aspect of risk and liability has not been duly considered by the Commission in the Draft Code. 

In instances where an Authorised Dealer provides warranty work during the warranty period, the 

risk and liability remains with the OEM primarily and can extend to Authorised Dealer (including in 

respect of claims under section 61 of the Consumer Protection Act).  To the extent that 

Independent Service Providers will conduct warranty related work within the warranty period, 

OEMs will not likely be willing to continue warranting parts, resulting in the liability and risk relating 

thereto being borne by consumers.  

 Currently, Authorised Dealers assume liability for quality control and defective workmanship (with 

the OEM ultimately guaranteeing the warranty) as a proper record is kept in relation to work done 

at all times, during the warranty period.  As such, to the extent that any warranty work will be done 

by Independent Service Providers, it may well be impossible to ascertain the chain of workmanship, 

resulting in the Authorised Dealers potentially refusing to work on vehicles that have been worked 

on by Independent Service Providers, simply because of the potential risks.  

4. CONCLUSION  

For the reasons set out above, NADA is not in a position to accept the Draft Code in its current form.  

NADA remains open to further engagements with the Commission, if the Commission is willing to properly 

consider and to take comments and input on board.  

 

                                                           
2 For example, the National Credit Act No. 34 of 2005, Consumer Protection Act No 68 of 2008 (Consumer Protection Act) and the Financial 

Advisory and Intermediary Services Act No. 37 of 2002. 


