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Today the Competition Commission will respond to the banks (excipients) in the Banks Forex Matter at 
the Competition Tribunal. However, Adv Dali Mpofu, had already made brief remarks on behalf of the 
Commission before the Tribunal adjourned yesterday. Advacates Tembeka Ngcukaitobi and Adila 
Chowan, for the Commission, will likely use the entire day responding for the Commission. 

Here is an excerpt from his remarks taken from the transcripts of the hearings: 

“Now I'm going to as I said make a few broad brush remarks just to situate our approach to this mater, 
particularly within the constitutional context. 

I think the first thing that needs to be said is that in what we're dealing with here is an anti-corruption 
piece of legislation, that it must be borne in mind that, you know, corporate corruption is not better than 
public sector corruption or worse.   

And therefore as our constitution talks about the value of accountability.  What it really says is that the 
citizens corporate and natural must account to the public more particularly when it comes to allegations 
of malfeasance and corruption.   

So in, in the interpretation of the statutes of what we are dealing with here that has to be borne in mind 
that this is something which is really meant to protect the public essentially from corporate corruption in 
the case of the Tribunal, just as much as any other body, the Public Protector and so on does in relation 
to public sector corruption. 

And that will inform to an extent some of the allegations we are going to – some of the submissions we 
are going to make regarding for example the need for extraterritoriality and those kinds of issues which 
have a reason here, because it’s our belief that an anti-corruption type of legislation has to be interpreted 
in a particular way, particularly in the day and age we live in of cybercrime, use of the internet and those 
kinds of things.  Those instruments of necessity can no longer in this day and age be confined to 
geographic areas.  It would just be absurd to do that and those are some of the, some of the 
submissions we'll be making when we deal with the interpretation, particularly of Section 3(1).   

The – so what I will do when I – tomorrow I'll then deal with this constitutional context under the 
subheadings of the pleadings exceptions and jurisdiction.  So I'm now making just cross-cutting points. 

The second broad point is that the Act says in so many words that at Section 1(2), that: 

"This Act must be interpreted in a manner that is consistent with the constitution and gives effect to the 
purposes set out in Section 2." 

And then it says: 

"Also in compliance with international law obligations of the Republic." 

And the first part is quite obvious, but I just want to mention that even (b) might be of application in the 
context that I mentioned earlier, because we clearly have obligations on crime and corruption and drug 
trafficking and those kinds of things, which can never be confined to… to geographic borders. 
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 But that Section 1(2) has to be read with, as it refers to the purposes set out in Section 2.  Now 
what we say is the well-known purpose of interpretation from the Endumeni case and so on, normally 
when you do a purposive interpretation you have to then kind of design what the purpose of the piece of 
legislation is and then apply it to your interpretation. 

 In this case we are lucky because this Act basically gives us that on a plate and it says what the 
purpose of the Act is in Section 2.  And I'm going to read out with the view of explaining that this also 
cannot by any stretch of the imagination be confined to geographic borders. 

 2(a): 

"To promote the efficiency, adaptability and development of the economy…" 

Maybe that one might be interpreted as inward looking. 

"To provide consumers with competitive prices and product choices." 

That clearly extends to product choices, including those that might come from outside, export, imports 
and so on.  So that must certainly have an external manifestation.   

 (c): 

"To promote employment and advise the social and economic welfare of South Africans." 

Again it would be absurd to think that the economic welfare of South Africans can only be promoted by 
looking at geographic borders in this day and age of globalisation.   

 (d): 

"To expand opportunities for South African participation in world markets and recognise the role of 
foreign competition in the Republic." 

That self-evidently is an extraterritorial provision.   

"And to ensure that small and medium enterprises have an equitable opportunity to participate in the 
economy." 

That might be a bit of a hybrid.   

"To promote a greater spread of ownership, in particular to increase the ownership stakes in historically 
disadvantaged persons." 

That is probably a domestic manifestation.  The simple point I'm making is that if you look at the 
purposes of the Act, which were enjoyed to give effect to when interpreting this Act, clearly again the 
desire to look beyond the confines of the Republic so to speak come out very, very clearly. 

 Now when it comes to what our learned friends have said, maybe tomorrow I'll kind of distil – 
there are kind of two or three schools of thought that come through from what they’ve said. 

 For example, some of them accept in a way the extraterritorial operation or applicability of the 
Act.  Others say there is no such thing.  The Act is simply or the jurisdiction of the Tribunal in particular is 
simply intraterritorial. 

 So you get those kinds of nuanced differences, but we'll spell them out tomorrow so that we can 
deal with them in turn.   

 There is also another school of thought that puts Section 15, rather Rule 15(2) as equivalent, I 
think that’s the word that Mr Trengove uses in his heads equivalent to Rule 18(4) of the Uniform Rules of 
Court and others expand it more towards to the Rule 6 of the Uniform Rules of Court.   

 But it doesn’t really matter, because there is only one big question really in this matter, if you 
were to reduce it to one single question.  And it is this.  Do the pleadings of the Commission in this 
matter comply with Rule 15(2)?  That’s it.  If they do, then we must continue and get on with the merits of 
the case.  If they don’t, then to the extent that they don’t, then there must be amendments or additions or 
whatever compliance with that rule.   
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 Now I just want to leave with this, one of the thoughts that I want to leave the Tribunal with for 
tomorrow, is that Rule 15(2) actually does not mirror either Rule 18 of the Rules of Court or neither that 
or nor Rule 6.   

 It is actually a specialist rule that is designed to… to deal with the idiosyncrasies of this kind of 
process.  And Rule 18 uses some of the words concise and material facts and so on, but there are 
significant differences between the two. 

 That also relate to a distinction that we will deal with tomorrow between the needs to plead the 
facta probanda and the distinction between the facta probanda and facta probantia which is quite 
relevant as far as the general principles of exceptions are concerned.   

 But let’s look at Rule 15(2).  It says that: 

"Subject to Rule 24(1) a complaint must be supported by an affidavit setting out in numbered 
paragraphs." 

No-one has complained about that so far.  We’ve got numbered paragraphs here.  [General laughter]… 

 Firstly a concise statement of the grounds of the complaint, right.  Now a concise statement, 
concise in terms of the… of the origin of that word, the word concise comes from the Latin word 
concidere which means or concidere (pronounces it differently) to be precise, which means to cut short, 
to reduce. 

 So the Act asks for a concise statement, not an expanded statement, not a full statement, a 
concise statement of the grounds.  But more interesting is the second one and this is where the 
difference between 18(4), I mean 18(4), yes, 18(4), Rule 18(4) and to some extent 18(6). 

"The material facts or the points of law relevant to the complaint and relied on by the Commission or 
complainant as the case may be." 

The material facts “or” the points of law, not “and”.  So for some reason the drafters of the legislation said 
you must plead the material facts or the points of law relevant to the complaint.   

 Now again the accent of our discussion will be on the adjectives that are used.  Concise 
statement, the material facts and we will seek to show that we have complied with the section insofar as 
it requires those qualified, those qualifications are specific and there is a reason why they put concise 
and material. 

 Now I've already mentioned the distinction between facta probanda and facta probantia, we'll 
deal with that again tomorrow. 

 The other point that I just wish to deal with very quickly is that there is a confusion.  Even, even if 
you accept that there is some kind of equivalence between Rule 23, we know that the rules of this 
Tribunal do not provide for exceptions, but we accept that it has been adopted, Rule 23 in an adopted 
fashion has been adopted by this Tribunal and even adapted, I think one of the heads put it like that.  I 
think the heads of Mr Farlam I think.   

 Even if you accept that then you can't then just take Rule 23(1) alone from the Uniform Rules of 
Court.  You must accept that Rule 23 in the Uniform Rules of Court goes with other related rules, for 
example Rule 21, which provides for request for further particulars for trial.  That deals with, for example, 
Mr Trengove’s point.  He says, look, we asked them for further particulars and they have not come back 
to us.   

 Our rules have deliberately, it used to be, I think in the 70s or so that you could request, request 
for further particulars for trial and that rule was stopped for good reasons, like this, because I think it was 
Judge Van den Heever once said that there is no limits to the kinds of questions that counsel is capable 
of asking even from the most mundane subjects.   

 And therefore the request for further particulars currently you can only get them as a request for 
further particulars for trial.  That means after the close of pleadings and when you are basically preparing 
for trial. 
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 The second rule that is relevant that you have Rule 47, which deals with pre-trial procedures.  So 
parties even after the request for further particulars for trial, even after discovery they still need and they 
still interrogate each other.  What did you mean by this?  Did this happen during the day or at night or 
whatever, to limit the issues towards, towards trial. 

 And then of course the most important and forgotten part is that there is the trial.  The reason 
why there is a trial is exactly so that the evidence and some of the factual issues should be ventilated at 
the trial itself, otherwise it would just be a question of exchanging documents and questions and 
questionnaires and so on and that’s the end of the case.  No.   

There is still the trial where some of the minutiae are going to come out.  All that is needed at pleadings 
stage is that there is sufficient, a broad enough case for the other side to understand what the case is all 
about.   

And if anybody is going to suggest that all those good people here don’t understand what it is that they 
are being accused of by the Commission, well, then we will deal with that in detail tomorrow.   

Somehow it’s, we will, well, not somehow, very strongly we'll propose that everybody understands what it 
is that they are being accused of, at least sufficiently to do the things that Mr Trengove was talking 
about, which is either to plead guilty or not guilty or to know whether or not there is a prima facie case 
against them and so on. 

So that’s the other big question to unpack what I call the single question.   

The narrower question is, do we have a situation where the respondents understand the case against 
them.  If so, well then they must meet it and deal with it in the, in the, during the trial.  If not then we must 
make them to understand it more in which case they must succeed. 

Then of course the point has been made which is trite that these are sui generis proceedings, which, so 
insofar as we adopt or adapt  Rule 23, we still have to bear in mind that this is a specialist tribunal, which 
deals with a specialist area.   

And one of the most important things about that is the understanding that these are, the proceedings 
here are steeped in quite complex economic questions and necessarily those economic questions are 
typically dealt with by experts which is another rule that needs to be brought into the family of rules really 
that must be adopted, Rule 36(9).  

Here this is one of the tribunal – well, all specialist tribunals are like that, where you depend almost 
deliberately on opinion evidence so to speak, opinion evidence of experts and therefore some of, again 
some of the detail and minutiae will come out of the evidence of experts from both sides as to all these 
nice issues that Mr Campbell was talking about whether the rand can also be used as a surrogate for 
deals between the yen and the dollar and all those things, all every interesting. 

What we are interested in is that the effect of what they did or did not do, what effects did that have on 
the economic welfare of the people within the Republic.   

So from where we stand the rand is used as a surrogate for bread and butter, not for the people playing 
between the yen and the dollar and the euro and all that. 

And that is the crucial, when you talk about effect within the Republic, that’s the kind of thing we're 
talking about.  And you asked, Chair, a very pertinent question yesterday I think, which is that if we have 
pleaded that what the respondents did or did not do depending on the outcome at the end, devalued the 
rand to put it colloquially.   

Can anyone really say, well, you must then plead the effect more, more, with more granularity, because 
the effect of that must be self-evident.  If it’s not then it is something that we're going to lead expert 
evidence on as to what that kind of currency violations and the collusion that occurred, what impact or 
effect. 

So surely it must be sufficient for us to say that you did A.  By doing A you devalued the rand and by 
devaluing the rand that had an impact on the South African economy broadly. 
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How and on what date and whether it was for two hours or two and a half months and so on, all that stuff 
will come in when the evidence is being presented.   

Nobody in their right mind can say, such activity over such a period of time that is alleged, alleged, not 
proven yet, that he still needs to be educated as to the effect thereof. 

Which takes us to the point that I'm going to make in more detail tomorrow about the jurisdiction Section 
3(1).  I want to make it very clear where we stand on this. 

What we are saying is that jurisdiction, or rather the restriction on jurisdiction is not something that can 
be likely inferred.  Section 3(1) is very clear as to its applicability.  And those people who say that they 
the Act is only intraterritorial, I think that would include Mr Van der Nest, Mr Loxton and to some extent 
Mr Farlam, must then explain to us why the Act says this.   

This Act applies to all economic activity within or having an effect within the Republic, because it should 
simply say this Act applies to all economic activity within the Republic.  That’s it. 

Why did the legislature have to add the words “or having an effect within”? 

Clearly if it was intraterritorial only then those words would not have been necessary.  The words "or 
having an effect within” must, but must necessarily imply some form of extraterritoriality.  Whether it’s 
sufficient to cover this case or not is another matter, but obviously that’s what was implied there. 

Then the next rhetorical question is this.  If as we all seem to agree the Act applies to all economic 
activity within, or having an effect within the Republic, then who performs this economic activity?  Does it 
just perform itself sommer in the air or are there persons or entities who must perform that economic 
activity? 

 And therefore if this extends the jurisdiction or rather if it defines the jurisdiction of the Act, then 
how can anyone stand up here and say that the Act only applies to economic activity having an effect 
within the Republic, but those people who perpetrate that economic activity don’t have, or rather, are not 
covered by the Act.   

And that fallacy, with respect, comes from this archaic notion, if I may, that – which is absurd.  The 
proposition that is made here is, it’s made in Mr Farlam’s heads, but I think there is a lot of concurrence 
with it, is that the statute must be interpreted to confirm with the common law.   

 I don’t, I thought maybe it was my ears, I don’t know if anybody can really make that submission 
in this day and age.  That may well have been so in the 100 years or whatever that Mr Van der Nest was 
referring to, but the law now everyone knows, in terms of Section 39 of the constitution is that the 
common law is subservient to the constitution not the other way round. 

 And the statute, this which is, must be interpreted in terms of the constitution, is what prevails.  
Otherwise it would have been impossible to abolish the arrest tanquam suspectus de fuga or arrest ad 
fundandam jurisdicti (Indistinct) because the common law would have prevailed.  

 That, I'm sorry, I don’t understand that at all.  Surely the law is this.  If this section imbues 
jurisdiction of this tribunal based on the effects within the Republic, then that’s it.  As to the question of 
personal jurisdiction, effectiveness ala the Common Law and so on, all that is either there might be a 
residual requirement for that type of effectiveness and we'll concede that far, because it really doesn’t 
matter for the purposes of our case.  

 But even if our submission was that you only have to look at the statutes for the jurisdiction and 
only at the statues insofar as it does not exclude or rather, it does not talk about personal jurisdiction or 
jurisdiction as to the person, then that’s it, I'm sorry, if that is what the statute requires. 

 Which comes to the example that was used this morning of the… the fuel prices, which was dealt 
with by panel member Ms Carrim.   

 This notion that, that the relief that we seek must necessarily include the administrative penalty is 
another big fallacy that is running through this case.  Surely the declarators that we seek could on their 
own legs stand as relief.   
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 Section 58 gives us the various types of relief that might be given or granted and everybody 
accepts for example that… let’s look at 58.  58(1) it says: 

"In addition to its powers in terms of the Act, the Competition Tribunal may make a…" 

Very important: 

"… make an appropriate order in relation to a prohibited practice." 

Okay.  So that alone is a power.  You may make an appropriate order, just like the Constitutional Court 
under Section 172 may make an appropriate order and do structural interdicts and this, that and the 
other.   

 Including, the word including on its own means that it’s not limited to even this.  You could 
basically do anything you want, as long as it’s, it passes the test of appropriateness.   

"Including interdicting any prohibited practice…" 

And Mr Van der Nest, I think, I considered that that could have extraterritorial effect, so there you go 
again against the submission that the Act is only intraterritorial, which is wrong. 

"Ordering a party to supply and distribute goods and so on.  Imposing an administrative penalty, ordering 
divestiture, declaring conduct of a firm to be prohibited practice in terms of this Act for the purposes of 
Section 65." 

That’s a standalone relief which you are empowered to do, quite apart from any administrative penalty 
under (iii). 

 So at best for the peregrini parties, at best for them, this tribunal has jurisdiction to declare under 
15(38)(a)(v) their conduct to be prohibited conduct and it may or may not, the point that Mr Luderitz was 
making, it may or may not – we'll argue that it may also give the administrative penalty and the 
administrative penalty may be collectable through diplomatic channels and so on, but for the purposes of 
what I'm saying now that is not the emphasis of what I'm saying. 

 All I'm saying is that they, it’s not as if, if these parties stand trial as it were, and all that you can 
do to them, let’s say, is declaring their conduct to be prohibited conduct, prohibited practice in terms of 
the Act, if that was all you could do then they're still in.  Even if we are wrong on the possibility of 
collecting some form of penalty from them or the possibility of them voluntarily complying.  These are all 
possibilities, but I won't put it higher than that.  Let’s even assume those possibilities don’t exist. 

 Ja, and then we'll make a point, when I talk about the general principles of exceptions, two 
important issues that I will talk about will be the distinction between the enforcement of private law rights 
and public law rights in relation to exceptions.  And also very importantly, the discussion that you have, 
even if the exceptions are good.  Let’s say all the exceptions are perfectly good, you have a discretion to 
refer that, those issues to the trial and we will explain in detail tomorrow as to why that discussion in a 
case of this nature should be exercised in favour of referring the matter to trial, assuming all the 
exceptions are perfectly good, which they're not. 

 Standard of fairness we'll deal with tomorrow, but the common law issue, I hope I don’t have to 
deal with it again.  I simply want to say that the common law must just comply with the constitutional 
principles.  And that the effect, the effect test as opposed as to the effectiveness test is what should 
guide this tribunal.  That’s really our big, our big submission. 

 And we'll stand or fall by that submission in relation to how this tribunal, because of all the 
contextual issues has to apply the Act.   

 Another broad point that we want to make is… alright, my learned friend says I must save that 
point for tomorrow.  I don’t know why.  [General laughter]… 

 Okay, I'll send it in the, I'll send it in the chat room.  [General laughter]… 

 Yes, then I will also in some detail deal with the Makhanya case.  Makhanya case we've referred 
to it only in relation to the distinction between the types of exceptions, one requiring jurisdictional facts 
and the other type where the alleged defects appear ex facie the particulars or the pleadings. 
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 But that case is also important for much broader principles where Nugent explained how and 
under what circumstances jurisdictional objections would ordinarily be raised.  So I will read some of 
those passages, but we're going to pivot some of our arguments on that approach. 

 And then Chair, just to use the excuse that I came in late to the case, I will, but I won't overdo it, 
refer to one or two decisions which are not in our heads, but to the extent that I do that – well, if there is 
an objection we'll deal with it at that stage, but as I say we won't overdo that.  There are just one or two, 
particularly around this question of the discretion that you have, we will refer you to one or two such 
cases. 

 Yes, that’s – yes, those are the broad brush remarks and we will get into some, some of these 
points I won't repeat, but some of them we will expand on tomorrow.   

CHAIRPERSON:   Thank you.  Then we'll adjourn till 10 o'clock tomorrow morning. 

TRIBUNAL ADJOURNS   (at 15:50) 
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