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MAN Automotive (South Africa) Proprietary Limited 
 Dept/Ext.: Telephone: Telefax: E-Mail: Modderfontein, 

Legal +27 11 928-6800 +27 11 392-2018 Simba.takuva@za.man-mn.com 03.11.2017 

The Competition Commission 

DTI Campus  

Sunnyside, Pretoria  

 

ATTENTION: Mr Mziwodumo 

 

Per e-mail:  mziwodumor@compcom.co.za 

 

Dear Sirs 

 

RE: THE COMPETITION COMMISSION DRAFT AUTOMOTIVE INDUSTRY CODE OF CONDUCT 

 

Introduction 

1. MAN Automotive (South Africa) Proprietary Limited (“MAN”/“we”/“us”) is an original equipment 

manufacturer (“OEM”) which manufactures and distributes medium, heavy and extra-heavy trucks 

as well as commuter, city and intercity buses and coaches (“commercial vehicles”). 

2. We assemble commercial vehicles in South Africa and distribute these vehicles through a national 

dealer network, comprising owned and approved franchise dealerships (“dealerships”). 

3. Without prejudice to any of our rights, we hereby provide our submissions in respect of the Draft 

Code of Conduct for Competition in the South African Automotive Industry (“Draft Code”) issued 

by the Competition Commission (“Commission”) for comment on 22 September 2017.   

 
Summary 

4. MAN supports appropriate self-regulation of the automotive industry with regard, in particular, to 

transformation initiatives and the avoidance of anti-competitive conduct and practices.   

5. We also support sufficient choice of service providers for the service, maintenance and repair of 

vehicles provided that this does not compromise public safety, product and service quality, dealer 

network stability and dealer viability and the need for an effective and efficient product distribution 

and after-sales support network. 

6. However, MAN has a number of concerns regarding the Draft Code, chief among which are (a) 

the question whether the Commission is authorised by the Competition Act, 89 of 1998 (“Act”) to 
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issue the Draft Code; and (b) the manner in which the Commission, in the Draft Code, has 

purported to address alleged “anti-competitive behaviour” within the industry. 

7. MAN's key objections to the Draft Code are as follows: 

7.1. The Commission, which may exercise only those functions conferred upon it by the Act, is 

not empowered to issue industry codes such as the Draft Code; 

7.2. The Draft Code, which purports to be a voluntary code of conduct for industry stakeholders, 

has been drafted by the Commission, without proper consultation with industry stakeholders; 

7.3. Key provisions in the Draft Code are vague, imprecise and ambiguous, and fail to indicate 

with sufficient certainty what is required of signatories, with the result that the Draft Code will 

create uncertainty, undermine investor confidence in the industry, and have other unintended 

consequences; 

7.4. The Draft Code does not comply with the manner in which anti-competitive conduct must be 

assessed in terms of the Act and is inconsistent with the Act; 

7.5. The Draft Code is inappropriate and unsuited to the particular characteristics and features of 

the commercial vehicle sector, including the increased need in this sector for safety 

requirements and standards, and should accordingly exclude the commercial vehicle sector 

from its ambit;  

7.6. The Draft Code will materially and negatively affect objectively-justified OEM distribution and 

quality requirements, investment incentives by OEMs and by dealerships, research and 

development and the protection of intellectual property rights; and 

7.7. The Draft Code reflects neither a recognition of nor an appreciation for technological, safety 

(including public safety) and efficiency requirements, which will be negatively affected by its 

provisions. 

 
8. We submit that the publication of the Draft Code (as administrative action, and an exercise of 

public power) falls outside the Commission’s lawful powers and is reviewable on the grounds of 

unlawfulness, procedural unfairness, irrationality and unreasonableness.   

 
A reviewable exercise of public power 

9. The Commission’s functions are set out in sections 21(1) and 21(2) of the Act, and do not include 

the publication of an industry code such as the Draft Code. 

10. The Draft Code appears to reflect material misunderstandings of the industry, including issues 

such as safety and efficiency requirements. It contains unsubstantiated assertions of alleged anti-
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competitive conduct and it stipulates restrictions in a disproportionate, irrational and arbitrary 

manner. 

11. MAN's rights are fully reserved and these submissions should not be construed to be an 

admission, submission to or acceptance of the Draft Code or the legality of Commission's conduct 

in connection with the publication of the Draft Code.   

 
Appropriate Industry Participation in respect of Sector Regulation 

12. A voluntary code of conduct should be initiated and driven by the industry.  Insofar as the 

Commission seeks to facilitate and promote such a voluntary code of conduct, the Commission 

should play a secondary, facilitation role.  In this instance, it appears that the Commission is taking 

a primary role and acting outside its powers under the Act.   

13. To the extent that the Commission intends to include the commercial vehicle sector within the 

ambit of the Draft Code, this would materially and adversely affect the rights of OEMs in this sector 

who, to our knowledge, have not been engaged by the Commission.   

14. As a result of the failure to consult with the commercial vehicle OEMs and the apparent failure to 

consider the representations of the passenger vehicle OEMs who were consulted, the Draft Code 

constitutes an attempt at sector regulation which unsurprisingly exhibits a –  

14.1. mischaracterisation of the nature of competition, consumer protection, efficiencies and 

transformative initiatives that are ongoing within the commercial vehicle sector;  

14.2. failure to take account of critical safety considerations (including road safety) which are 

integral to the commercial vehicle sector and which are of fundamental importance in South 

Africa given our extraordinarily high road traffic deaths by international standards; and    

14.3. blunt, one-size fits-all approach which fails to recognise the fundamental differences 

between the passenger and commercial vehicle sectors of the industry, which differences 

are not addressed by the Draft Code.   

 
Market Dynamics within the Sector 

15. We respectfully submit that the Commission has not understood the nature of competition, market 

dynamics or efficiency benefits and safety requirements within the commercial vehicle industry.  

We submit that there is a need for an effective, efficient and safety-first distribution model for 

commercial vehicles.   

16. OEMs manufacture and distribute products which require significant research, development and 

investment.  Furthermore, motor vehicles are increasingly becoming highly-specialised products 

and this is especially true for commercial vehicles.  The technological complexity of motor vehicles 
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– which improves consumer welfare and safety – adds to these specialisation requirements at all 

levels of the value chain. 

17. OEMs need to market and stimulate demand for their highly specialised products and in that 

process, establish, develop and maintain extensive sales, distribution and aftersales networks 

(“dealership networks”) in various countries worldwide.   

18. OEMs also need to assure the appropriate levels of –  

18.1. product support in the form of the design and manufacture of hundreds of components and 

spare parts, which need to be custom-built or otherwise compatible with various 

components of motor vehicles;  

18.2. customer convenience in terms of the location and availability of dealerships and centres 

and the availability of components and spare parts;  

18.3. quality assurance in terms of technical support for, and expertise within, the dealership 

network;  

18.4. service;  

18.5. sustainability of dealerships and the stability of dealership networks;  

18.6. public safety and reliability of motor vehicles; and  

18.7. brand reputation and product reliability. 

19. To achieve optimal distribution and customer service, it is necessary to incentivise and reward 

dealerships to undertake the necessary investments.  Given product-specific technological 

developments and safety requirements, multi-brand dealerships and service partners are often not 

efficient and may not always be sustainable, which is critical to network stability.  For commercial 

vehicles in particular multi-brand dealerships and service partners are particularly not suitable for 

aftersales service and support.   

20. Dealerships make significant upfront investments with the expectation of returns over the 

long-term.  Dealerships need to invest in equipment, facilities, skills and training and they must 

have a long-term commitment to the brands which they carry and the areas which they serve.  

Such investment requires medium to long-term tenure and territorial focus.  Additionally, 

dealerships need to be proficient in their ongoing ability to provide support and aftersales services, 

at appropriate service levels. 

21. Whereas OEMs and authorised dealerships have an incentive to invest in, and support, the full 

range of requirements for all vehicle models within the brand (including slow-moving parts), 

manufacturers of generic spare parts and independent workshops may not be concerned with 

supporting all product components and spare parts for all models of the brands they service.   
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22. Thus, for OEMs, there is a trade-off between profitability, on the one hand, and customer service, 

safety and brand reputation on the other.  For example, OEMs need to ensure the manufacture, 

development and availability of, components and spare parts which may be costly to manufacture, 

may require replacement only exceptionally and may not be profitable product lines.  This trade-

off benefits the consumer in terms of product support, quality and availability.   

23. All of this requires significant investment and scale, both in respect of upstream OEM activities 

and the downstream activities of dealerships.   

24. In our view, the Commission has not taken any of these considerations into account in the Draft 

Code, hence our submission that the Draft Code does not recognise the legitimate benefits of 

selective distribution models for long-term returns on investment, product proficiency, quality 

assurance, passenger and public safety and nationwide customer convenience.   

 

Unnecessary Intervention with an Efficient Market 

25. The Draft Code asserts the presence of anti-competitive conduct within the automotive 

aftermarket.  In terms of the Act, a finding of anti-competitive conduct requires –  

25.1. proof of a substantial prevention or lessening of competition; 

25.2. the absence of countervailing technological, efficiency or other pro-competitive gains 

(“efficiencies”). 

26. We note that the assertions of anti-competitive conduct are unsubstantiated and there is no 

empirical evidence to justify the necessity of any intervention in the automotive sector. There is 

also no proof that the interventions contained in the Draft Code will result in greater choice and/or 

efficiency in the industry.   

27. To the extent that the Commission has identified anti-competitive conduct within the sector, it 

seems to have reached its conclusions in a manner which does not conform to the provisions of 

the Act for the assessment of the alleged anti-competitive conduct or market features.   

28. In particular, the Draft Code fails to consider –  

28.1. market conditions, the competitive nature and dynamic characteristics of the commercial 

vehicle market and whether existing practices and conduct in fact substantially prevent or 

lessen competition; 

28.2. efficiency justifications for existing practices and conduct; 

28.3. current consumer welfare (including road and vehicle safety standards) or how this would 

be affected by the provisions of the Draft Code; and 

28.4. the need for, and benefits of, improved inter-brand competition. 
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29. In all these respects, the Draft Code reflects an impermissible and irrational intervention in the 

conduct and operation of the commercial vehicle market, on an ex-ante basis, which will have a 

material adverse and negative effect on OEM investment incentives, dealership investment 

incentives, quality assurance, sustainability and viability of dealerships, road and vehicle safety 

standards, and the ability of OEMs to promptly and accurately investigate vehicle incidents, with 

immediate access to information required for those purposes. 

30. We submit that the automotive aftermarket and the vehicles market are sufficiently competitive 

and efficient and there is no proof of any anti-competitive conduct that warrants the issuing of the 

Draft Code. In any event, the proposed restrictions within the Draft Code do not reflect a focused 

and rational attempt to proportionally address any anti-competitive harm which may have been 

identified. 

 

Public Interest Objectives 

31. MAN supports objectives to increase representation of HDIs in approved dealerships and it also 

has initiatives in place to support black-owned businesses through supplier and enterprise 

development as already mandated by the BBBEE Act and the Revised Draft Codes of Good 

Practice.  

32. Most (if not all) of the objectives of the Draft Code are premised on the protection of small 

independent service providers and HDI service providers, which constitute public interest 

considerations as contemplated in section 12A(3)(c) of the Act.  However, public interest 

considerations only fall within the jurisdiction of the Commission in relation to the assessment of 

mergers.   

33. We submit that the Commission is not empowered to seek to interfere in the operation of markets 

– more particularly competitive markets – to achieve objectives which are relevant only in respect 

of its assessment of mergers.   

34. In any event, the focus on small businesses is misplaced.  In the motor vehicle industry, small 

businesses are those with a turnover of less than R19 million and a gross asset value of less than 

R3 million.1  However, firms of this size cannot effectively provide services in the commercial 

vehicles sector because dealerships (including service partners) must make significant 

investments and generate high levels of turnover (in order to cover significant capital and operating 

costs), both of which exceed the thresholds for small businesses. 

                                                 
1  See the National Small Enterprises Act. 
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Vague and Imprecise Terms 

35. We are concerned that the Draft Code is riddled with vague and imprecise evaluative concerns, 

which are not recognisable in competition law.   

36. In particular, we note the use of non-empirical phrases/terms such as “fair and transparent”, 

“onerous obligations”, “economic rationale”, “objectively required”, giving “preference” to certain 

firms, “excessively long terms” and others.   

37. The Draft Code also applies vague concepts instead of established principles of competition law 

and economics.  We note the examples below in an effort to highlight the contrast between the 

terms generally within the expertise of the Commission and the vague terms used in the Draft 

Code:  

37.1. Price-fixing vs “Price Co-ordination”.2   

37.2. Geographic Product Markets vs “Designated Geographic Areas”. 

37.3. The recognition that exclusivity can be justified on efficiency grounds vs “a realistic 

evaluation of market potential” of dealers.   

37.4. Technological, efficiency or pro-competitive benefits vs whether there is an “economic 

rationale” for facilities and/or whether those facilities are “reasonable”. 

38. We therefore submit that the terminology of the Draft Code is vague, uncertain and imprecise and 

it is likely to lead to significant disputes and disagreements.  Furthermore, the imposition of such 

vague restrictions on an ex-ante basis does not accord with the principles of legality and 

administrative justice. 

 
The Commercial Vehicle Sector 

39. To the best of our knowledge, the Commission has not proactively engaged any of the commercial 

vehicle OEMs in relation to the preparation of the Draft Code.  We have interpreted this to be an 

indication that commercial vehicle OEMs were not meant to be included within the scope of the 

application of the Draft Code.   

40. In this regard, we submit that the Draft Code should not apply to the commercial vehicles sector.   

41. To the extent that the Draft Code is intended to apply to the commercial vehicles sector, it will 

negatively impact on public safety and technical standards and expertise generally. This is 

                                                 
2 In any event, although not applicable to MAN dealers, the provision which uses this phrase seeks to restrict individual but multi-brand 

dealers from determining the prices of their own products ranges.  This contravenes section 4(5) of the Act, which seeks to exempt single 
firms (including those falling within a single economic entity) from price-fixing amongst their own products. 
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because harm to the public is a greater risk in the commercial vehicles sector than the passenger 

vehicles sector.  Commercial vehicles are used in public transport (for example, buses and 

coaches), long-haul or other road cargo transport as well as in industrial uses, including 

construction sites and mines, where passenger, workplace and public safety are all paramount.   

42. There is also no need to intervene to create greater choice in the commercial vehicle sector.  This 

is because customers –  

42.1. are experienced and knowledgeable business customers such as industrial operations, 

mining companies, construction companies and logistics fleets;  

42.2. have significant countervailing customer power, can negotiate sales and service terms on 

a commercial basis and have numerous alternatives, since they procure services on a 

national basis and some have their own workshops;  

42.3. consider and negotiate the impact of operating costs, including service and maintenance 

plans, on their total cost of ownership and they often exercise the option not to purchase 

service and maintenance plans for various reasons. 

43. Furthermore, as indicated above, with respect to the promotion and/or protection of small 

businesses, we submit that the significant investment and high cost of ownership do not justify the 

entry of small service provider firms into the commercial vehicle sector.   

 

Further Concerns 

44. In light of the substantive, procedural and jurisdictional objections that we have raised above, MAN 

does not deal with each of the specific provisions of the Draft Code and it reserves its rights in this 

regard.   

45. Without conceding that any anti-competitive harm has been identified (as discussed above), we 

note that, in many critical respects, the Draft Code fails to recognise that current industry practices 

are premised on efficiency considerations (such as the need for technical, technological, safety 

and quality requirements).   

46. The failure to take account of legitimate efficiencies is evident, for example, in the provisions 

which –  

46.1. seek to interfere in warranty obligations and liability without regard to existing competitive 

and transparent practices which are in line with consumer legislation; 

46.2. impose compulsory authorisation of independent service providers to perform in-warranty 

services without regard to their ability, infrastructure and expertise and the attendant risks 
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to passenger, public and workplace safety and the significant reputational and financial 

risk to OEMs; 

46.3. mandate compulsory access to all technical maintenance information whilst ignoring 

confidentiality and the protection of intellectual property rights;  

46.4. sanction the compulsory recognition and accreditation of vaguely defined “equivalent 

spare parts” without addressing the process of verifying such specifications; and  

46.5. impose a prohibition against territorial exclusivity, which provision will have negative 

consequences for dealership network stability, dealership sustainability (including HDI 

dealers, whom the Draft Code seeks to protect) and strategic focus on localised customer 

service and standards.   

 

Conclusion 

47. MAN submits that the publication of the Draft Code falls outside the Commission's powers, and 

that the Draft Code is based on misperceptions and flawed assumptions regarding the relevant 

market and will have serious negative and, potentially, unintended consequences, including 

decreased investment incentives (at both OEM and a dealership level) to the detriment of 

consumers.   

48. In the current economic climate, South Africa can ill-afford to create further disincentives for 

investment by local and multinational firms. 

49. The Draft Code also does not accord with traditional competition law considerations and/or 

economics and fails to take account of existing efficiencies.   

50. Finally, the Draft Code fails to distinguish between the passenger and commercial vehicle 

segments.  In that respect, the Draft Code is unnecessary in the commercial vehicle sector and its 

application to that sector will negatively affect road, vehicle and public safety. 

51. In the circumstances, the Draft Code should be withdrawn in its entirety.   

 

Yours faithfully 

 

_________________________ 

Simba Takuva 

Head of Legal & Risk 

Due to electronic submission, this letter 
is unsigned by the writer 


