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LIST OF ABBREVIATIONS 

"Act"   means the Competition Act, 89 of 1998; 

"Body Repairer" means a firm which is involved in the repair of motor vehicle bodies, 

chassis and/or exterior panels and includes panel beaters, spray painters 

and firms which carry out similar services; 

"Commission" means the Competition Commission of South Africa; 

"CPA"   means the Consumer Protection Act, 68 of 2008; 

"Dealer /  
 Dealership" means a firm which is involved in the sale, resale, service, general 

maintenance and repair of new and/or used motor vehicles, and 

"dealership" shall have a corresponding meaning; 

"Draft Code" means the Draft Code of Conduct for Competition in the South African 

Automotive Industry, published in Notice No. 1011 in Government 

Gazette 41132 on 22 September 2017; 

"EU Block 
 Exemption" means the European Union's Block Exemption Communiqué No. 2005/4 

on Vertical Agreements and Concerted Practices in the Motor Vehicles 

Sector (Communiqué No. 2005/4); 

"JLR" means the Jaguar Land Rover group of companies, ultimately controlled 

by Tata Motors Limited; 

"JLRSA" means Jaguar Land Rover South Africa (Proprietary) Limited, a private 

company incorporated in South Africa with registration number 

2001/027269/07; 

"Tribunal" means the Competition Tribunal of South Africa. 
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1. INTRODUCTION 

1.1 JLR is a multinational automotive group.  It is involved in the design, development, 

manufacture and sale of Jaguar and Land Rover vehicles and parts.  In South 

Africa, JLR operates through JLRSA, a company based in Pretoria. 

1.2 JLRSA values the opportunity presented by the Commission to share its experience 

of the South African automotive industry. 

1.3 These submissions are made in response to the Call for Submissions on the Draft 

Code issued by the Commission on 22 September 2017. 

1.4 The definitions contained in section 3 of the Draft Code are used in these 

submissions, save where specifically indicated otherwise or as set out in the list of 

abbreviations which appears on page 2. 

2. OVERVIEW AND HISTORY OF JLR 

2.1 JLR is a group that brings together two prestigious British car brands.  After Tata 

Motors acquired Jaguar and Land Rover from Ford in 2008, it merged the two 

marques into a single company, with memorable vehicles and innovative 

technologies that add to a long-lasting legacy. 

2.2 The origins of Jaguar can be traced back to the Swallow Sidecar Company which 

began by making motorcycle sidecars in 1922.  The company later started building 

automobiles and moved to Coventry, changing its name to Jaguar after the Second 

World War.  It produced premium saloons and sports cars, including the legendary 

XK120. 

2.3 Around the same time, Rover started to develop a new all-terrain vehicle, inspired 

by the American Jeep.  Lightweight and rustproof, the first Land Rover was clad in 

aluminium alloy, due to the post-war steel shortage, and cost £450.  It introduced 

4x4 capabilities to road cars and was soon adopted by the military as well. 

2.4 In 1961, Jaguar launched what became perhaps the most iconic sports car of all 

time, the E-type.  It then merged with the British Motor Corporation (BMC) in 1968, 

which later became part of British Leyland and included Rover. 

2.5 With an increasing demand for recreational off-roaders, the Range Rover made its 

debut in 1970.  As a result of the popularity of the new car, British Leyland made 

Land Rover a standalone company in 1978.  Very little about the first Range Rover 

was altered over the years.  A four-door was introduced in 1981, while a diesel 
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arrived in 1986.  As the Range Rover became seen as more upmarket, the Land 

Rover Discovery was launched in 1988 as a third model in the range. 

2.6 After splitting from British Leyland, Jaguar became independent again in the 1980s, 

before being bought by Ford in 1989.  Meanwhile, Land Rover was purchased by 

BMW in 1994, and its range was further expanded by the introduction of the 

Freelander.  Land Rover then joined Jaguar under Ford in 2000.1 

2.7 In 2008, the two companies were purchased by Tata Motors, India's largest 

automobile manufacturer, and were officially joined together as one company in 

2013.2 

3. JLR IN SOUTH AFRICA 

3.1 JLR, as a manufacturer of Jaguar and Land Rover motor vehicles, constitutes an 

original equipment manufacturer or OEM.  JLR does not manufacture any motor 

vehicles, parts or components in South Africa.  Rather, these products are 

manufactured overseas and imported by JLR's South African subsidiary, JLRSA.  

JLRSA then distributes the products on a national basis via JLR dealerships.  

Accordingly, JLR motor vehicles are neither manufactured nor assembled in South 

Africa. 

3.2 JLR notes that the Commission has included both body repairers and service 

centres (and thus, dealerships) in the definition of service provider (paragraph 3.17 

of the Draft Code).  It also notes that the Commission has specifically excluded 

dealers from the definition of service provider. 

3.3 In South Africa, JLRSA has appointed a number of dealerships as authorised 

JLRSA dealers.  These dealers perform typical dealer functions (i.e. selling new 

and/or used motor vehicles) but also, importantly, act as service centres.  Currently, 

there are 33 JLR dealers / service centres in South Africa.  JLRSA suspects that a 

number of other OEMs active in the South African market operate on a similar basis 

to JLRSA (i.e. by consolidating service centres and dealers into one firm).   

3.4 In addition to its appointed dealers, JLRSA appoints a number of body repairers 

which are authorised to undertake body repair work on Jaguar and Land Rover 

motor vehicles.  Currently, there are 36 JLR approved body repairers in South 

1  The merger was approved by the Tribunal on 6 September 2000 - Case No. 82/LM/Jul00. 
2  The merger was approved by the Tribunal on 30 May 2008 - Case No. 46/LM/May08. 
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Africa.  It is important at the outset to note that these appointments are made on a 

non-exclusive basis.  

3.5 The standards which JLRSA authorised dealers and body repairers are required to 

meet focus principally on those safety and quality standards which are of utmost 

importance to JLRSA.  JLRSA is cognisant that these standards are stringent and 

offers initial training which includes, but is not limited, to: 

3.5.1 knowledge and expertise regarding JLR's products; 

3.5.2 sale of JLR's products; 

3.5.3 customer service; and 

3.5.4 operational procedures to be followed.  

3.6 In addition, it is compulsory for authorised dealers and body repairers to ensure that 

their facilities are consistent with JLRSA's Global Retailer Standards and Global 

Repairer Standards which can be accessed by authorised dealers and body 

repairers via https://dealerportal.jlrext.com.3  In summary, each authorised dealer 

and body repairer must, at its own cost, ensure that its facilities are: 

3.6.1 of a size and type needed to meet current and anticipated demand for the 

sale, service and repair of JLRSA vehicles and the  sale of spare parts for 

JLRSA vehicles and / or associated accessories; 

3.6.2 fitted with the latest level of external or internal signage (including, but not 

limited to, flags and banners) incorporating the JLRSA trade marks and the 

appearance, character, form and style used in or in relation to JLRSA's 

authorised dealers and body repairers.  This includes the architecture and the 

particular form of design, layout, décor, typographical style and colour 

arrangements, identifying customer parking spaces, service reception and 

parts counter for customers, fittings, furniture and accessories of the 

authorised dealer or body repairer;  

3.6.3 always properly maintained and of such appearance as to be associated with 

the JLR brand; 

3  Please note that this link is only accessible to JLR authorised dealers and body repairers. 
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3.6.4 equipped with properly maintained equipment as reasonably required by 

JLRSA or otherwise stipulated;  

3.6.5 adequately accessible from the road for customers and breakdown services; 

and 

3.6.6 situated at the address and premises as agreed upon at the time of entering 

into agreement with JLRSA,  

3.7 Authorised dealers and body repairers are the conduits through which JLRSA 

interacts with JLR customers.  The standards imposed on authorised dealers and 

body repairers by JLRSA serves to ensure that the JLR brand is underpinned by 

excellent customer service and high quality workmanship in the maintenance and 

repair of JLR vehicles.  Often, if not always, specialised training and equipment is 

necessary to effect the maintenance and repairs - this translates into the demands 

placed on authorised dealers and body repairers in establishing and maintaining 

their facilities.  Authorised dealers' and body repairers' personnel are then enabled 

to undertake work in line with their training, increasing the level of quality and safety 

of the personnel themselves as proper safety procedures are followed.  The result is 

increased customer safety (due to the high quality of workmanship), support of JLR 

brand values and the efficient management of authorised dealers and body 

repairers.  

3.8 JLRSA appoints two types of body repairers.  Service providers which undertake 

general repairs on JLR manufactured vehicles and those which specialise in 

aluminium repairs.  The latter is required for the bulk of the Jaguar Land Rover 

product range in particular, the bodies of which are made from aluminium (excluding 

Evoque and Discovery Sport).  The aluminium exterior of the Jaguar Land Rover 

product range is a distinguishing feature of the JLR brand.   

3.9 The repair work undertaken by body repairers which specialise in aluminium is 

complex and highly technical.  The aluminium used to repair JLR products cannot 

come into contact with any other elements, as this will compromise the strength of 

the aluminium and may result in the aluminium cracking or even breaking.  

Accordingly, should a body repairer  without the requisite facilities, tools, technology 

or expertise undertake repairs on a JLR manufactured vehicle, there is a high 

possibility that such repair work may compromise the mechanical and technical 

components of the vehicle, which places not only the functioning of the vehicle at 

risk, but also the driver's safety.  This means that the aluminium repair work 

undertaken on JLR products has to be completed using separate tools and in an 
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area entirely separate from all other repair work.  It also requires the service 

provider to be fully stocked with the necessary equipment such as compressors, 

dust extractors, welding equipment, torque wrenches, etc. 

3.10 Prior to appointing a body repairer as a JLRSA authorised body repairer, JLRSA 

undertakes a strict audit of that body repairer to ensure that it complies with 

JLRSA's approval requirements.  Once a body repairer has been approved by 

JLRSA, JLRSA undertakes regular audits to ensure ongoing compliance with its 

requirements.   

3.11 If an authorised dealership or body repairer can no longer comply with JLRSA's 

appointment and maintenance requirements, the dealership or body repairer will be 

removed from the list of JLRSA approved service providers.  This, in turn, would 

open the door for another dealership or body repairer to apply to be appointed as a 

JLRSA authorised dealership or body repairer.   

4. GENERAL COMMENTS ON THE CODE 

4.1 While JLRSA does not object to a voluntary code of conduct in the automotive 

industry and is certainly supportive of its principal objective, being to advance HDIs 

in South Africa, it does have certain material concerns with the approach that is 

being adopted to achieve this outcome.   

4.2 Before engaging with the detail, JLRSA makes the following preliminary 

observations in relation to the Draft Code: 

4.2.1 It is not sensitive to the fact that certain OEM's, such as JLR, occupy such a 

small part of the market that their activities (irrespective of how narrowly one 

sought to define the market) are extremely unlikely to give rise to foreclosure 

affects which could ground a potential cause of complaint under the Act. 

4.2.2 It appears to be aimed at public interest considerations, rather than 

competition law concerns.  

4.2.3 The focus on the in-warranty automotive aftermarket reflects an apparent 

failure to appreciate the fact that the out-of-warranty automotive aftermarket is 

in fact substantially a more lucrative market.  We note in this regard, that this 

position is also supported by findings in the EU, where the automotive 

aftermarket in respect of out-of-warranty repair and maintenance work is 

dominated by large independent service providers. Additional related 

considerations include the following: 
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4.2.3.1 while the warranty on both a Land Rover and Jaguar vehicle is for a 

period of three years, it is important to note that the Land Rover Care 

Plan and Jaguar Drive Plan are comprehensive maintenance plans that 

cover all JLR products for five years / 100,000km, whichever comes first.  

The Land Rover Care Plan and Jaguar Drive Plan also act as an 

extended warranty in year four and five, albeit it with certain exclusions.   

4.2.3.2 it is during the post-four or -five year period (i.e. the out-of-warranty 

period) when the vehicle will require the most repair work and extensive 

services; 

4.2.3.3 independent service providers are able to provide their services to Land 

Rover and Jaguar customers four or five years (at most) after the initial 

purchase of the vehicle and for the remainder of the vehicle's life span.  

On the assumption that a Jaguar or Land Rover vehicle's lifespan is a 

minimum of 10 years, this would be for a period of seven years (a 

significant amount of time compared to the three year in-warranty 

period); 

4.2.3.4 vehicles manufactured by JLR are in any event not designed for use 

limited to a warranty period - that is, the vehicles are not meant to 

function for a mere four / five years (in respect of Land Rovers - Care 

Plan included) or four / five  years (in respect of Jaguars - Drive Plan 

included).  In fact, it is estimated that 75% of all Land Rovers ever 

manufactured are still on the road - this demonstrates the length of time 

for which these vehicles are in use and the potential in the market for the 

repair and service of these vehicles post-warranty.  

4.2.3.5 making warranties dependent on the use of authorised service providers 

and original spare parts (which is dealt with in greater detail below) has 

not, at least in our view, given rise to levels of foreclosure contemplated 

under the Act.  We note in this regard that vehicles out of warranty 

represent by far and away the majority of vehicles on South African 

roads and we note further that independent service providers have 

always had and will continue to have access to all vehicles out of 

warranty. 

4.2.4 Requiring OEMs to allow service and repair work to be undertaken on their 

motor vehicles by independent service providers while under warranty would, 

if implemented, result in an untenable interference with the ability of OEM's to 
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manage the warranty risks they have assumed.  This is also true for parts sold 

outside the OEM's authorised network. 

4.2.5 As explained above, the standards required of a JLRSA authorised dealer or 

body repairer are necessarily stringent.  It is only through maintenance of 

these standards that JLR is able to accept liability during an in-warranty period 

for problems which arise.  As JLR would not have oversight over unauthorised 

dealers or body repairers, it would be unable to accept liability for damage to a 

JLR vehicle after repair work or maintenance work is conducted by the 

unauthorised dealer or body repairer.  The reason for this is simple: the liability 

that JLR could face would be indeterminate and unlimited if it accepted liability 

for possible negligence or incorrect parts being replaced by an unauthorised 

dealer or body repairer.  JLR simply cannot afford to assume that level of 

responsibility, from both a financial and reputational perspective, for dealers 

and body repairers in respect of which it does not have oversight.   

4.2.6 The inability to warrant the quality of repairs, replacement and maintenance of 

a JLR vehicle would inevitably have a very significant impact on JLR as a 

brand.  JLR represents a niche market within the automobile industry.  Both 

the Land Rover and Jaguar brands are high-end luxury vehicles.  Customers 

have placed reliance on these brands, and in order to support this reliance 

and prevent a loss of confidence, JLR has implemented its stringent standards 

for authorised dealers and body repairers to ensure that a customer is 

guaranteed to receive a high level of service and enjoys maintenance and 

repair work in keeping with that which is associated with the JLR brand.  If an 

unauthorised dealer or body repairer were to be permitted to undertake 

maintenance or repair work which falls short of the JLR standards, this would 

reflect very poorly on the Jaguar and Land Rover brands and the JLR brand 

as a whole.   

4.2.7 The standards imposed by JLR are not only directed at safeguarding JLR's 

reputation as a reliable brand, but they are also critical for the safety of JLR 

vehicles.  Lower quality work undertaken by unauthorised dealers and body 

repairers would inevitably result in increasing safety risks as the integrity of the 

vehicle may be compromised.  It would be highly damaging to the JLR brand if 

customers were to find themselves a position where they are no longer able to 

depend on the reliability and safety of a Land Rover or Jaguar vehicle.    
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4.2.8 A number of proposals appear to be based on the EU Block Exemption which 

was mainly directed at trying to eliminate after-sale inefficiencies.4  This 

objective does not sufficiently align with the transformation objectives 

associated with the inclusion of HDIs and therefore reliance on the EU 

proposals is arguably misplaced.  As the Commission will appreciate, its 

transformation objectives are a matter of public interest, rather a concern 

informed by considerations of traditional competition policy.  In any event, 

based on the empirical evidence from the EU, it seems that the Draft Code will 

merely result in the success of a few larger independent service providers, 

which service providers are already trusted brands.5  These would be akin to, 

for example. PG Glass and Tiger Wheel and Tyre in South Africa.  We would 

imagine that these firms are not the firms whose interests the Draft Code 

seeks to protect and promote.   

4.2.9 It appears that interests of independent service providers are being preferred, 

albeit unintentionally, at the potential expense of the ultimate consumer and 

the established service providers that have invested in the JLR Brand.  While 

it may appear to be reasonable to demand that independent service providers 

be permitted to undertake repair and maintenance work on vehicles while 

under warranty, insufficient regard appears to have been given to the fact that 

this is very likely to give rise to a significant uptick in sub-standard work.  As 

the Commission will appreciate, if repairs or services of a sub-standard quality 

are undertaken on a vehicle during the first few years of its life, or if poor 

quality spare parts are used in the repair or service of the vehicle, there is a 

far greater risk that the vehicle will require more frequent and more intensive 

repairs when the vehicle is out of warranty, at which point the consumer is 

solely responsible for the associated costs.  

4  Aftermarket Theories in Competition Law and An Empirical Analysis of Regulation on Motor Vehicles, Sahin 
Ardiyok, Bilkent University, Law School (2010) at page 54, paragraph 4.1. 

5  The European Automotive Aftermarket Landscape: Consumer Perspective, Market Dynamics and the Outlook to 
2020, the Boston Consulting Group, 2012 at page 9. 
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5. COMMENTS ON SPECIFIC PROVISIONS OF THE DRAFT CODE 

5.1.1 We now turn to deal with the specific statements and propositions contained in 

the Draft Code.  The comments made below should be read in totality and in 

light of the comments made in section 4 above. 

5.1.2 If a particular proposition contained in the Draft Code is not specifically dealt 

with, it should be taken to have been denied. 

5.2 Section 4:  Sale of Motor Vehicles 

Paragraph 4.1:  Dealers who sell competing vehicles and products 

5.2.1 Most JLRSA dealerships only sell JLR vehicles and products.  However, the 

agreement concluded between JLRSA and its dealers provides that the 

dealers may, in certain circumstances, sell, repair and service other brands of 

motor vehicles provided that they have obtained prior written consent from 

JLRSA.   

5.2.2 Written consent may be granted to an authorised dealer subject to the 

conditions imposed by JLRSA.  Although not an exhaustive list, the following 

conditions may be imposed: 

5.2.2.1 prior to JLRSA granting permission in writing, the authorised dealer may 

only distribute, sell, service or repair JLR vehicles; 

5.2.2.2 separate sales areas must be clearly indicated with appropriate signage.  

The authorised dealer is required to ensure that areas in which the JLR 

vehicles are sold are exclusively used for the sale of JLR vehicles; and 

5.2.2.3 servicing areas for JLR vehicles must remain adequate and the 

standards imposed by the agreement concluded between JLRSA and its 

dealers must not be compromised.  

5.2.3 Given that it is possible for authorised dealers to sell, repair and service other 

brands of motor vehicles, we have briefly commented below on the concerns 

articulated at paragraph 4.1.1 of the Draft Code which addresses the potential 

risk of price co-ordination.   

5.2.4 In terms of JLRSA's current arrangement with its dealers, ownership of 

JLRSA's vehicles and other JLRSA parts and accessories passes to the 

dealers who then on-sell them to consumers.  In other words, the vehicles, 

 



2017 11 03 JLRSA Submissions on Draft Code of Conduct 12 

parts and accessories which are housed at the dealership belong to the dealer 

(and not JLRSA).6 By dealers taking ownership of JLRSA's vehicles, parts and 

accessories, the dealers enjoy full pricing discretion.  It follows that there is no 

prospect of a lessening or prevention of intra-brand competition in the market 

in this scenario, as the dealers can and indeed do compete with other dealers 

in the market. 

5.2.5 JLRSA agrees that where a dealer sells vehicles and products of competing 

OEMs, no commercially sensitive information received from one OEM should 

be shared with another.  This extends to any reporting obligations on the 

dealer.  The risk that OEMs could use commercially sensitive information, 

under the circumstances described by the Commission, to set their prices, 

instead of referring to their own cost structure, is noted. 

5.2.6 In terms of the standard dealership agreement concluded between JLRSA and 

its authorised dealers, the latter are required to submit monthly business 

management data and annual financial statements to JLRSA.  The collation of 

this data is achieved through the use of Sewells MSXI as well as BMI 

Composite, which is a JL Global Ltd tool.  At no point is this information 

distributed amongst the various authorised dealers.   

5.2.7 JLRSA is aligned with the European model: where an OEM has a legitimate 

interest in verifying the financial well-being of a dealer's entire business, this 

should be conducted through a neutral third party (for example, an accounting 

firm) who should only make available to the OEM that information which is 

objectively required.7  Sewells MSXI is active as an outsourcing company in 

the automotive industry, offering (amongst other things) connected retailing 

solutions.  It is the neutral third party which collects the financial information 

submitted by the authorised dealers and body repairers with a view to making 

the aggregated information available to JLRSA.   

Paragraph 4.2:  Selection of dealers 

5.2.8 JLRSA already ensures that that the process by which dealers (who meet its 

compliance requirements) are selected is fair and transparent.  JLRSA 

appoints its authorised dealers through an application process hosted by 

6  This arrangement is made through a floor plan facility with Wesbank. 
7  Multi-brand distribution and access to repairer networks under Motor Vehicle Block Exemption Regulation 

1400/2002: the experience of the BMW and General Motors cases, R. Becker and I. Hamilton (2006) at para d. 
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JLRSA - it is open to any prospective dealer to apply to become a JLRSA 

dealer.  When doing so, the prospective dealer enjoys access to JLRSA's 

selection criteria, thereby establishing transparency.   

5.2.9 Dealers and body repairers which are successful in their application to JLRSA 

invest large sums in ensuring that the facilities of the dealership or body 

repairer are consistent with the JLRSA standards.  Coupled with the audits 

undertaken by JLRSA, the obligation on the part of authorised dealers and 

body repairers to meet the standards imposed by JLRSA entails a significant 

initial sunk cost.  It is common, therefore, for a dealer or body repairer to make 

a long-term commitment in order to ensure that they can realise profits from 

their sunk costs.  

5.2.10 JLRSA submits that the proposed obligation on OEMs not to appoint dealers 

as the sole dealer within designated areas would yield commercially irrational 

outcomes which would ultimately harm consumers.  Without seeking to be 

exhaustive on the topic, a disproportionate number of dealers in a geographic 

area is likely threaten the financial viability of the dealerships, which in turn is 

likely to have the following unintended consequences: 

5.2.10.1 have an impact upon the consumer perception of the brand;  

5.2.10.2 reduce the quality and continuity of the services that dealerships are 

able to provide, which in turn could have implications for the safety and 

reliability of the vehicles.  These would of course be significant factors 

which would also heavily influence brand perception; 

5.2.10.3 limit the ability of dealerships to invest in their facilities and new 

technologies directed at enhancing their offering for the benefit of 

consumers; 

5.2.10.4 increase the costs associated with servicing consumers, because the 

costs associated with operating the dealership would have to be 

recovered against a smaller pool of consumers; and 

5.2.10.5 decreased customer welfare by diminishing the ability of JLRSA to 

assume liability for vehicles under warranty. 

5.2.11 In respect of the circumstances particular to JLRSA, as the Commission will 

appreciate, the vehicles sold by JLRSA comprise luxury vehicles and sports-

utility vehicles, specifically aimed at high-income earners with significant 
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disposable income.8  In this regard, JLRSA's target market is a lot narrower 

than a number of other OEMs present in South Africa which sell passenger 

vehicles which a greater proportion of the population can afford.  Accordingly, 

as there are fewer JLRSA customers (compared to the customers of other 

OEMs), there are also proportionally fewer JLRSA authorised dealers  and 

body repairers (  

5.2.12 JLRSA is fully committed to complying with its transformation objectives.  As 

and when there is an opportunity to appoint a new dealer, whether it be due to 

an increase in demand in a given area, or where a dealer fails its annual audit 

and is removed from JLRSA's dealer list, preference is then given to HDI 

owned or operated dealers.  

Paragraph 4.3:  Facilities of dealerships 

5.2.13 Subject to ensuring that its quality standards are adhered to, the proposition 

that OEM's compliance requirements must not impose unduly onerous 

obligations on prospective dealers appears to be reasonable.  As does the 

proposition that the requirements for facilities of dealerships should be 

reasonable and have an economic rationale.  In this regard, JLRSA submits 

that the obligations (as detailed above in paragraph 3.6) it places on its 

dealers are not unduly onerous as such obligations are reasonable and are, 

importantly, designed to ensure that JLRSA's quality and safety standards are 

adhered to.   

5.2.14 While the proposal that OEM's may not require a dealership to make further 

investments within the first five years of the dealership commencing business 

may have been well intended, it is unfortunately not a sustainable proposal.  

We note in this regard, that the proposal fails to take into account the need on 

the part of the dealership to be able to respond to the additional technological 

demands associated with the launch of new vehicles and the fact that there 

are possible product improvements or new model releases, which creates a 

need for further training and, possibly, further special tool requirements.  As 

the Commission will hopefully appreciate, there is no relationship whatsoever 

between the timing of the appointment of a dealership and the launch of new 

vehicles.   

8  The Tribunal has found that the Jaguar brand is a premium or luxury passenger and sports vehicle while the 
Land Rover brand is a four wheel drive off-road utility vehicles or SUVs which fall within the upper middle vehicle 
segment.  See Case No. 46/LM/May08 at paragraph 7. 
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5.2.15 In so far as the proposal regarding multiple suppliers for branding and 

corporate identity elements of dealerships is concerned, JLRSA has no 

objection to it being required to approve and recommend multiple suppliers, as 

well as the obligation to give preference to HDIs, provided that the HDI-owned 

or -managed dealer or body repairer meets the standards set out by JLRSA in 

its application process and subsequent dealer agreement and further subject 

to the approval from the United Kingdom Department of Transport.  In this 

regard, we note that the current dealership agreement concluded between 

JLRSA and its dealers in fact already makes provision for dealers to source 

these elements from alternate suppliers.   

Paragraph 4.4: Sale of Policies and Plans 

5.2.16 The proposals made in paragraph 4.4 of the Draft Code are of great concern 

to JLRSA.  The very nature of a warranty is that the OEM who undertakes to 

honour the warranty assumes the financial burden of compensating a 

consumer in the event of a system or parts failure in a motor vehicle.  By 

appointing authorised service providers and providing such service providers 

with original spare parts, OEMs are able to control the quality of the repair and 

maintenance work undertaken on vehicles in respect of which it has agreed to 

bear the financial burden.  In doing so, OEMs are able to mitigate the risk of 

future financial loss and the risk of future failure of the motor vehicle.  

5.2.17 If repairs or services of a sub-standard quality (or of a quality that JLRSA 

cannot verify) are undertaken on a vehicle during the in-warranty period, or if 

sub-standard quality spare parts (or parts of a quality that JLRSA cannot 

verify) are used in the repair or service of the vehicle, it follows that there is a 

greater risk that the vehicle will require more frequent and more intense repair 

and service work later on.  The result is a higher cost to the consumer in the 

long-term as the lifespan of spare parts are likely to be shorter and the 

maintenance demands of the vehicle are likely to be more frequent.  

Accordingly, it is in the consumer's interests for OEMs such as JLRSA to 

make warranties dependent on the use of authorised service providers and 

the use of original spare parts.  It is not commercially feasible to expect OEMs 

to honour warranties when they have no or very limited control over the 

maintenance regime.  It is for this reason that OEMs should be entitled to 

make their warranties dependent on the use of authorised service centres, 

authorised service providers and original spare parts.   
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5.2.18 The Care Plan on a Land Rover and Drive Plan on a Jaguar is included in the 

price of the vehicle (which is standard practice in South Africa) and constitutes 

a comprehensive maintenance plan for both JLR brands as well as an 

extended warranty aspect for year four and five (subject to applicable 

exclusions) on both JLR brands.   

Paragraph 4.5: Consumers' right to information 

5.2.19 Section 4.5 of the Draft Code requires dealers to bring certain information to 

the consumer's attention at the point of sale of a motor vehicle.  While JLRSA 

does not have an issue with the provision of information which will benefit 

consumers in principle, certain confidential information simply cannot be 

disclosed. 

5.2.20 JLRSA agrees that the purchase price of the motor vehicle as well as the 

policies and plans included in the price should be disclosed to consumers at 

the point of sale.  It also agrees that information regarding the maintenance 

and repair of the motor vehicle, as well as the terms and conditions under 

which they are required and/or permitted to maintain and repair their motor 

vehicle should be disclosed to the consumer.  Finally, it agrees that 

information regarding the inclusions and exclusions of policies and plans 

should also be disclosed to the customer.  All JLRSA appointed dealers 

currently make this information available to their customers by the following 

means: (i) through the sales personnel; (ii) through detailed explanations in 

the vehicle handbooks; and (iii) during the service, maintenance and repair 

process.  The disclosures are made in compliance with the provisions of the 

CPA.   

5.2.21 However, dealer commissions and other commissions constitute confidential 

information, as defined in section 1 of the Act, in that the commission earned 

on a particular sale constitutes business information that belongs to the 

dealer, has an economic value and is not generally available to or known by 

others.  Accordingly, dealers should not be required to provide this information 

to customers. 

5.2.22 JLRSA has ensured that its dealer agreements comply with the CPA and it 

accordingly does not object to the provision of information to customers. which 

would in any event be required in terms of the CPA.  
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5.3 Section 5:  Maintenance, service and repair work 

5.3.1 JLRSA requires its motor vehicles which are still under warranty to be 

maintained and repaired by authorised dealership and body repairer for the 

duration of the warranty and maintenance period.  Should a customer have 

repairs effected on their JLR motor vehicle by a non-authorised service 

provider, this would render the warranty void.  The reason for this is simple:  

JLRSA is not in a position to determine whether a fault which occurs during 

the warranty period is due to a cause external to its manufacture or poor 

workmanship by a service provider.   

5.3.2 Rather than expending resources on the inspection of each and every vehicle 

for which a consumer reports an issue during the warranty period, JLRSA has 

sought to limit the possibility of an issue arising by limiting the number of 

authorised service providers.  In doing so, JLRSA is able to trust the 

workmanship of these authorised service providers and have confidence that if 

an issue arises in respect of a customer's motor vehicle, such issue is very 

unlikely to be attributable to sub-standard repair work.   

5.3.3 In order to ensure the safety of its customers (which is and has always been of 

utmost importance to JLRSA),9 JLRSA cannot permit dealerships and body 

repairers which do not meet its standards to undertake repair work on its 

vehicles during the warranty period.  As the Commission will appreciate, 

JLRSA cannot be expected to honour a warranty in respect of a vehicle, the 

quality and safety of which it cannot guarantee.  In this regard, JLRSA cannot 

permit its customers, who spend a significant amount of money on the 

vehicles manufactured by JLR, to place their vehicles and lives at risk by 

allowing repairs (the quality of which JLRSA cannot attest to) to be undertaken 

on their vehicles.   

5.3.4 While JLRSA is committed to ensuring that its authorised dealerships and 

body repairers meet its required standards, the initial approval and follow up 

procedures take a significant amount of time and are not inexpensive.  It 

would be commercially unfeasible for JLR to appoint hundreds of authorised 

service providers.  It would also be practically impossible and have adverse 

financial consequences for JLRSA to perform regular audits on each and 

every authorised service provider. 

9  The UK Department of Transport's road accident statistics on a model-by-model basis demonstrate that the Land 
Rover Defender and the Land Rover Discover are amongst the safest cars on UK roads.  
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5.3.5 In JLRSA's opinion, its customers (i.e. drivers of Jaguars and Land Rovers) 

value the quality, transparency and expertise of JLRSA authorised service 

providers.  Furthermore, these service providers add value by focusing on a 

limited number of brands.  

5.3.6 The procedures implemented by JLRSA in appointing authorised dealerships 

and body repairers are necessary to ensure the satisfaction and, more 

importantly, safety of the drivers of JLR vehicles.  Furthermore, JLRSA 

submits that most of its customers understand that when they purchase a 

Jaguar or Land Rover, it will be necessary for them to have repair work done 

by either a dealership or body repairer which meet the high standards 

associated with these brands.  This may not necessarily be the case in 

respect of medium and lower end motor vehicle brands. 

5.3.7 JLRSA approved dealerships and body repairers are provided (at not 

insignificant cost) with regular, up-to-date and rigorous training on how to 

properly service and repair the vehicles manufactured by JLR.  JLRSA 

approved dealerships are also provided with the latest campaigns (for 

example, product enhancement campaigns and safety campaigns).  JLRSA's 

ability to continue to provide appropriate training and communicate effectively 

would (the significant costs aside) be significantly compromised if it had to 

deal with substantially more service centres.    

5.3.8 Unlike independent service centres, a visit to a JLRSA approved dealership 

and body repairer is part of the value added service provided by JLR to its 

clients.  Due to the consolidation of the Jaguar and Land Rover Brands into 

predominantly a single dealerships, customers have the opportunity to view 

the latest vehicles on offer and talk to the sales staff about these vehicles.  It 

also gives them an opportunity to interact with other customers which are loyal 

to the Jaguar or Land Rover brand.  This convenient offering to customers 

forms part of JLRSA's sales and service strategy.  Customers would not 

benefit from this value add when taking their vehicle to an independent service 

centre.   

5.3.9 In respect of the proposed prohibition on OEMs exclusively appointing a 

dealership and body repairer for effecting repair and/or maintenance work 

within a designated geographic area, please see the submissions made in 

paragraphs 5.2.10 to 5.2.11 above. 
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5.3.10 While JLRSA appreciates the objectives behind the proposal in paragraph 5.2 

of the Draft Code, it would be commercially irrational given the level of 

investment that would have been made by JLRSA and the affected dealership 

over time.  In addition, it would almost certainly expose JLRSA to the risk of 

protracted and expensive litigation (not to mention significant damages claims) 

if it were to terminate an authorised dealership and body repairer contract of 

appointment, simply to enable other service providers to be appointed.   

5.3.11 JLRSA spends significant sums of money on establishing and developing its 

authorised dealers and body repairers network, which necessarily also 

involves establishing a high level of trust.  If an existing authorised dealership 

and body repairer has consistently performed at high levels, there is unlikely to 

be a basis in law or in fact upon which JLRSA could reasonably rely for the 

purpose of justifying its decision to terminate the arrangement.   

5.3.12 The above aside, if a new dealership or body repairer is required due to an 

increase in demand in a given area, or where an authorised service provider 

fails its annual audit and is removed from JLRSA's authorised service provider 

list, then in those circumstances, preference will most certainly be given to 

HDI owned or operated service providers, provided, of course, that they 

comply with JLRSA's appointment standards. 

5.4 Section 6:  Access to technical maintenance information 

5.4.1 JLRSA is deeply concerned by the proposal that OEMs make all technical 

maintenance information relating to their motor vehicles available to all 

independent service providers at no cost whatsoever.  Currently, even 

authorised dealers and body repairers are required to pay license fees for 

technical information. 

5.4.2 While JLRSA appreciates that independent service providers may want 

access to technical maintenance information, it is commercially unreasonable 

to require OEMs to provide this information at no cost.  Such technical 

maintenance information constitutes an OEM's intellectual property.  Forcing 

OEMs to provide all service providers with access to their intellectual property 

at no cost would promote a culture of free riding.  This would inevitably dis-

incentivise OEMs from creating new and improving on existing technical 

elements relating to the repair of their motor vehicles.  Ultimately, this will 

result in more consumer harm than good as consumers will not benefit from 

the technological developments which OEMs would otherwise invest in. 
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5.4.3 To the extent that OEMs are required to provide their technical maintenance 

information to all independent service providers, then they should be 

financially compensated for doing so.  In Europe, although independent 

service providers can access OEM's technical maintenance information, this is 

not for free - a subscription fee must be paid.10  Furthermore, in Europe, the 

cost of accessing technical information is identical for authorised service 

providers and independent service providers: if OEMs were obliged to sell 

access to their technical maintenance information to independent repairers at 

a lower price, this would be tantamount to obliging them to favour independent 

service providers over their authorised service providers.  This, of course, 

would make no commercial sense. 

5.4.4 Finally, the list of information which OEMs must provide should not be 

unlimited, as the current Draft Code proposes.  Such an open ended list will 

surely lead to disputes as to what information OEMs must or must not provide.  

In this regard, JLRSA proposes that the list of technical information be limited 

to a closed list, in order to avoid any unnecessary disputes relating to what 

constitutes technical maintenance information. 

5.5 Section 7: Parts and Accessories 

Paragraph 7.1:  Certification of spare parts 

5.5.1 JLRSA disagrees with the suggestion at paragraph 7.1 of the Draft Code, 

which would require OEMs to make the specification of their motor vehicle 

parts publically available where no South African national standard exists for a 

spare part, or the standard is unregulated by the NRCS or other regulatory 

body.   

5.5.2 Specifications of motor vehicle parts constitute confidential information  as 

defined in section 1 of the Act, in that the specifications constitute business 

information that belongs to the OEM, has an economic value and is not 

generally available to or known by others.  Accordingly, OEMs should not be 

required to make this confidential information publicly available. 

10  The European Automotive Aftermarket Landscape: Consumer Perspective, Market Dynamics and the Outlook to 
2020, the Boston Consulting Group, 2012 at footnote 319. 
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Paragraph 7.2:  The use of spare parts 

5.5.3 JLRSA cannot support the proposal that would permit of spare parts of 

matching quality being used on its motor vehicles while still under warranty.  

Any liability of JLRSA that would have fallen within the ambit of the warranty 

would fall away entirely.  It is likely that the customer will be forced to bear this 

burden, unless he / she obtains a warranty from the dealer or body repairer 

which installs the spare parts of matching quality.  The ability of a dealer or 

body repairer to honour a warranty would, of course, be fundamentally 

different to that offered by JLRSA.  As already explained in paragraph 5.3.3 

above, the safety of JLRSA's customers is of utmost importance to JLRSA.  

While JLRSA appreciates that spare parts of (alleged) matching quality may 

be accredited by SABS or through a SANAS-accredited laboratory, such 

accreditation does not necessarily mean that JLRSA can be fully confident 

that the spare parts are identical to the parts manufactured by JLR as the JLR 

standards may be higher and differ in material respects.  Accordingly, JLRSA 

cannot guarantee to its customers that the spare parts used in their vehicles 

will ensure the vehicles run at their optimal levels (which JLRSA's customers 

certainly expect).  In any event, due to the large number of OEMs operating in 

South Africa and the millions of parts implicated, neither SABS, nor SANS 

would have remotely the capacity, or the resources to ensure that all the parts 

of each OEM are properly and accurately accredited.   

5.5.4 JLRSA can only guarantee the highest levels of quality and safety to its 

customers when it is fully aware of and satisfied with the spare parts that are 

being used in its motor vehicles.  It would be impossible for JLRSA to honour 

a warranty in respect of defective vehicles where it cannot verify the quality of 

spare parts that are being used in such vehicle.  In this regard, please also 

refer to paragraph 5.2.8. 

5.5.5 Should spare parts of a quality not identical to JLRSA's original spare parts be 

used (which only JLRSA itself is in a position to determine), and should this 

result in the vehicle on which such spare parts were used malfunctioning, this 

would not only damage the reputation of JLR's brands but would place the 

driver's safety at risk, something which JLRSA should not have to compromise 

on.  In this regard, JLRSA, like any other business, has to be afforded every 

reasonable opportunity to limit its potential exposure. 

5.5.6 As far as the use of spare parts by service providers on vehicles which have 

been damaged is concerned, the whole purpose of repairing a vehicle is to 
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return it to its pre-accident condition.  This can only be done using original 

spare parts (as these are the parts which would have been used in the 

manufacture of the brand new vehicle).  Furthermore, while independent parts 

manufacturers may believe their parts are of matching quality, the reality is 

that the OEM of a particular vehicle will (understandably) be best placed to 

design and manufacture the spare parts used in its own vehicles, due to the 

experience, technology and tools used by the OEM (which, of course, were 

used in the manufacture of the original vehicle). 

5.5.7 OEMs such as JLR invest large sums of money in research and development 

in designing and creating motor vehicles and the components from which they 

are assembled.  In this regard, the OEMs bear the full costs of product 

development and testing and from a commercial point of view, it only makes 

sense that they should reap the financial benefits and rewards in relation 

thereto.  In other words, losing out to the non-OEM manufacturers of spare 

parts would be a disincentive for OEMs to design, test and manufacture new 

and better parts for their latest vehicles.   

5.5.8 While JLRSA would always prefer original parts to be used because it is not 

liable, after the expiration of the warranty period, for any defects or damage 

caused by a spare part of matching quality, it accepts that it has a very limited 

basis, if any, for objecting to the use of matching quality spare parts.  This is 

evidenced by the use of several re-manufactured approved JLR spare parts in 

the aftermarket.  

Paragraph 7.3:  The distribution and sale of spare parts 

5.5.9 JLRSA does not take issue with industry associations publishing and 

maintaining a list of parts of matching quality.   

5.5.10 It is not clear to JLRSA whether the proposed restriction contained in 

paragraph 7.3.2 of the Draft Code relates to authorised service providers, 

independent service providers or both.  In the event that it relates to 

authorised dealers and body repairers, for the reasons set out above, JLRSA 

cannot permit its authorised dealers and body repairers to use non-original 

spare parts due to safety and reputational considerations.  In fact, authorised 

dealers and body repairers are required to purchase JLR original spare parts 

from JLRSA.  In the event that it relates to independent service providers, 

JLRSA does not prevent the distribution of its original spare parts to 

independent service providers in South Africa.  Independent service providers 
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may, and do, purchase JLR original spare parts.  In fact, a number of 

independent service providers in South Africa have in the past and continue to 

import JLR original spare parts from suppliers in the UK for use in their 

workshops.  

5.5.11 In respect of the proposed prohibition against minimum re-sale price 

maintenance contained in paragraph 7.3.3 of the Draft Code, we note that 

minimum resale price maintenance is already prohibited under section 5 of the 

Act, and it is therefore unnecessary to re-state the position in the code. 

5.5.12 JLRSA notes that paragraph 7.3.4 of the Draft Code relates to the assembly of 

motor vehicles.  As JLR vehicles are neither manufactured nor assembled in 

South Africa, this proposal has no bearing on the activities of JLRSA and 

JLRSA and we have accordingly refrained from commenting.  

5.6 Section 8:  Availing of special equipment and tools to dealers and 
independent repairers 

5.6.1 Subject to the proviso that the lending, leasing or hiring of special tools and 

equipment, necessary for the provision of maintenance services and repair 

work on JLR vehicles is commercially and practically feasible, JLRSA has no 

difficulty with this proposal.   

5.6.2 Given the above proviso, JLRSA suggests that this proposal be more carefully 

interrogated because on the face of it there are likely to be very real practical 

and financial challenges. 

5.7 Section 9:  Training 

5.7.1 JLRSA makes its technical information, training and tools available to its 

authorised dealers and body repairers at cost.  It would be neither 

economically or practically feasible for JLRSA to so for independent service 

providers.  Much like the audits of authorised dealers and body repairers 

conducted by JLRSA, training is time-consuming, financially burdensome and 

constrained by space and technical expertise.  It is not feasible for JLRSA to 

provide the same level of training to all dealers and body repairers en masse.  

By limiting training to its authorised dealers and body repairers, JLRSA 

ensures that its customers receive a high quality service while adhering to the 

practical constraints associated with delivering training.  
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5.7.2 A further not insignificant consideration is the fact that OEMs invest substantial 

sums of money in researching and developing technology to use in servicing 

their vehicles.  If OEMs were forced to provide their technical information and 

training, which they have incurred the cost in developing, to each and every 

independent service centre, this would deter OEMs from developing and 

testing further technologies.  This would be to the detriment of the consumer 

as they would not benefit from the potential technologies which OEMs may 

develop in the future.  

5.7.3 On the other hand, independent service centres make minimal investments in 

developing new technologies for servicing particular brands of motor vehicles 

compared with the significant investments made by the OEMs.   

6. CONCLUSION 

6.1 JLRSA does not object to the underlying objective of the Draft Code: to advance 

HDIs in South Africa, which is a public interest consideration rather than a traditional 

competition concern.  However, the Draft Code has contains proposals which will be 

detrimental to JLRSA and, ultimately, its customers.   

6.2 JLR is an OEM which occupies a tiny fraction of the market and it is thus highly 

improbable that JLRSA's terms and conditions of trade could lead to any foreclosure 

effects that could sustain a cause of complaint under the Act.   

6.3 In addition to its small market share, JLR has differentiated itself from many OEMs 

through the high standards maintained by its authorised dealers and body repairers.  

These high standards, serve multiple laudable purposes including: (i) maintaining 

the reputation of the JLR brand; (ii) providing customers with safe, reliable JLR 

vehicles and parts; (iii) ensuring that repair and maintenance work undertaken on 

JLR vehicles is of a meticulous standard, which ultimately leads to customer savings 

in the long-term; and (iv) ensuring that authorised dealers and body repairers 

operate under safe conditions.   

6.4 JLR is heavily reliant on its reputation as a safe and reliable brand.  If repairs or 

services of a sub-standard quality are undertaken on a vehicle during the first few 

years of its life, or if poor quality spare parts are used in the repair or service of the 

vehicle, there is an increased risk that the vehicle will require more frequent and 

more intensive repairs when the vehicle is out of warranty, at which point the 

consumer is solely responsible for the associated costs.  Thus, where lower quality 

work is undertaken by unauthorised dealers and body repairers, the integrity of the 
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JLR vehicle may be compromised, thereby amplifying safety concerns and, in turn, 

damaging JLR's reputation.   

6.5 It is not only customers who rely on the high standards imposed by JLRSA, but also 

JLR itself.  JLRSA's ability to honour warranties is, understandably, contingent on 

the JLR vehicle historically being maintained and repaired by authorised dealers and 

body repairers.  The Draft Code's proposal of liability on the part of JLRSA for work 

which was not undertaken by its authorised dealers and body repairers and the use 

of the parts sold outside of JLRSA's network is tantamount to vicarious liability for 

third parties' action, over which JLRSA has no control or oversight.  It places an 

unfair financial and reputational burden on JLRSA, yet it does not increase the level 

of HDI activity in the market.   

6.6 In any event, the out-of-warranty automotive aftermarket is a distinctly more 

profitable market in respect of any OEM and JLR is no exception.  Warranties are 

finite, and thus the in-warranty period is limited whereas the out-of-warranty period 

may span, on a very conservative estimate, two to three times longer than the in-

warranty period.  It is unclear how forcing JLR to assume such an extensive liability 

will facilitate the objectives outlined in the Draft Code being met.   

6.7 In summary, while the considerations which informed the Draft Code may have been 

well intended and directed at supporting competitive practices in the market, what 

has been overlooked is the devastating impact the proposals (if implemented) are 

likely to have on OEM's, consumers and existing service providers in relation to the 

servicing, repair and maintenance of and liability for vehicles under warranty.  We 

would encourage the Commission is this regard to carefully interrogate the post 

warranty after market for the servicing, repair and maintenance of vehicles and the 

associated spend to ensure that its ultimate proposals reflect an appropriate 

balancing of interests as between all affected parties.   

6.8 Please feel free to engage with us should you require us to amplify any of the points 

outlined above. 
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	4.2.3.4 vehicles manufactured by JLR are in any event not designed for use limited to a warranty period - that is, the vehicles are not meant to function for a mere four / five years (in respect of Land Rovers - Care Plan included) or four / five  yea...
	4.2.3.5 making warranties dependent on the use of authorised service providers and original spare parts (which is dealt with in greater detail below) has not, at least in our view, given rise to levels of foreclosure contemplated under the Act.  We no...

	4.2.4 Requiring OEMs to allow service and repair work to be undertaken on their motor vehicles by independent service providers while under warranty would, if implemented, result in an untenable interference with the ability of OEM's to manage the war...
	4.2.5 As explained above, the standards required of a JLRSA authorised dealer or body repairer are necessarily stringent.  It is only through maintenance of these standards that JLR is able to accept liability during an in-warranty period for problems...
	4.2.6 The inability to warrant the quality of repairs, replacement and maintenance of a JLR vehicle would inevitably have a very significant impact on JLR as a brand.  JLR represents a niche market within the automobile industry.  Both the Land Rover ...
	4.2.7 The standards imposed by JLR are not only directed at safeguarding JLR's reputation as a reliable brand, but they are also critical for the safety of JLR vehicles.  Lower quality work undertaken by unauthorised dealers and body repairers would i...
	4.2.8 A number of proposals appear to be based on the EU Block Exemption which was mainly directed at trying to eliminate after-sale inefficiencies.P3F P  This objective does not sufficiently align with the transformation objectives associated with th...
	4.2.9 It appears that interests of independent service providers are being preferred, albeit unintentionally, at the potential expense of the ultimate consumer and the established service providers that have invested in the JLR Brand.  While it may ap...


	5. COMMENTS ON SPECIFIC PROVISIONS OF THE DRAFT CODE
	5.1.1 We now turn to deal with the specific statements and propositions contained in the Draft Code.  The comments made below should be read in totality and in light of the comments made in section 4 above.
	5.1.2 If a particular proposition contained in the Draft Code is not specifically dealt with, it should be taken to have been denied.
	5.2 Section 4:  Sale of Motor Vehicles
	Paragraph 4.1:  Dealers who sell competing vehicles and products
	5.2.1 Most JLRSA dealerships only sell JLR vehicles and products.  However, the agreement concluded between JLRSA and its dealers provides that the dealers may, in certain circumstances, sell, repair and service other brands of motor vehicles provided...
	5.2.2 Written consent may be granted to an authorised dealer subject to the conditions imposed by JLRSA.  Although not an exhaustive list, the following conditions may be imposed:
	5.2.2.1 prior to JLRSA granting permission in writing, the authorised dealer may only distribute, sell, service or repair JLR vehicles;
	5.2.2.2 separate sales areas must be clearly indicated with appropriate signage.  The authorised dealer is required to ensure that areas in which the JLR vehicles are sold are exclusively used for the sale of JLR vehicles; and
	5.2.2.3 servicing areas for JLR vehicles must remain adequate and the standards imposed by the agreement concluded between JLRSA and its dealers must not be compromised.

	5.2.3 Given that it is possible for authorised dealers to sell, repair and service other brands of motor vehicles, we have briefly commented below on the concerns articulated at paragraph 4.1.1 of the Draft Code which addresses the potential risk of p...
	5.2.4 In terms of JLRSA's current arrangement with its dealers, ownership of JLRSA's vehicles and other JLRSA parts and accessories passes to the dealers who then on-sell them to consumers.  In other words, the vehicles, parts and accessories which ar...
	5.2.5 JLRSA agrees that where a dealer sells vehicles and products of competing OEMs, no commercially sensitive information received from one OEM should be shared with another.  This extends to any reporting obligations on the dealer.  The risk that O...
	5.2.6 In terms of the standard dealership agreement concluded between JLRSA and its authorised dealers, the latter are required to submit monthly business management data and annual financial statements to JLRSA.  The collation of this data is achieve...
	5.2.7 JLRSA is aligned with the European model: where an OEM has a legitimate interest in verifying the financial well-being of a dealer's entire business, this should be conducted through a neutral third party (for example, an accounting firm) who sh...
	Paragraph 4.2:  Selection of dealers
	5.2.8 JLRSA already ensures that that the process by which dealers (who meet its compliance requirements) are selected is fair and transparent.  JLRSA appoints its authorised dealers through an application process hosted by JLRSA - it is open to any p...
	5.2.9 Dealers and body repairers which are successful in their application to JLRSA invest large sums in ensuring that the facilities of the dealership or body repairer are consistent with the JLRSA standards.  Coupled with the audits undertaken by JL...
	5.2.10 JLRSA submits that the proposed obligation on OEMs not to appoint dealers as the sole dealer within designated areas would yield commercially irrational outcomes which would ultimately harm consumers.  Without seeking to be exhaustive on the to...
	5.2.10.1 have an impact upon the consumer perception of the brand;
	5.2.10.2 reduce the quality and continuity of the services that dealerships are able to provide, which in turn could have implications for the safety and reliability of the vehicles.  These would of course be significant factors which would also heavi...
	5.2.10.3 limit the ability of dealerships to invest in their facilities and new technologies directed at enhancing their offering for the benefit of consumers;
	5.2.10.4 increase the costs associated with servicing consumers, because the costs associated with operating the dealership would have to be recovered against a smaller pool of consumers; and
	5.2.10.5 decreased customer welfare by diminishing the ability of JLRSA to assume liability for vehicles under warranty.

	5.2.11 In respect of the circumstances particular to JLRSA, as the Commission will appreciate, the vehicles sold by JLRSA comprise luxury vehicles and sports-utility vehicles, specifically aimed at high-income earners with significant disposable incom...
	5.2.12 JLRSA is fully committed to complying with its transformation objectives.  As and when there is an opportunity to appoint a new dealer, whether it be due to an increase in demand in a given area, or where a dealer fails its annual audit and is ...
	Paragraph 4.3:  Facilities of dealerships
	5.2.13 Subject to ensuring that its quality standards are adhered to, the proposition that OEM's compliance requirements must not impose unduly onerous obligations on prospective dealers appears to be reasonable.  As does the proposition that the requ...
	5.2.14 While the proposal that OEM's may not require a dealership to make further investments within the first five years of the dealership commencing business may have been well intended, it is unfortunately not a sustainable proposal.  We note in th...
	5.2.15 In so far as the proposal regarding multiple suppliers for branding and corporate identity elements of dealerships is concerned, JLRSA has no objection to it being required to approve and recommend multiple suppliers, as well as the obligation ...
	Paragraph 4.4: Sale of Policies and Plans
	5.2.16 The proposals made in paragraph 4.4 of the Draft Code are of great concern to JLRSA.  The very nature of a warranty is that the OEM who undertakes to honour the warranty assumes the financial burden of compensating a consumer in the event of a ...
	5.2.17 If repairs or services of a sub-standard quality (or of a quality that JLRSA cannot verify) are undertaken on a vehicle during the in-warranty period, or if sub-standard quality spare parts (or parts of a quality that JLRSA cannot verify) are u...
	5.2.18 The Care Plan on a Land Rover and Drive Plan on a Jaguar is included in the price of the vehicle (which is standard practice in South Africa) and constitutes a comprehensive maintenance plan for both JLR brands as well as an extended warranty a...
	Paragraph 4.5: Consumers' right to information
	5.2.19 Section 4.5 of the Draft Code requires dealers to bring certain information to the consumer's attention at the point of sale of a motor vehicle.  While JLRSA does not have an issue with the provision of information which will benefit consumers ...
	5.2.20 JLRSA agrees that the purchase price of the motor vehicle as well as the policies and plans included in the price should be disclosed to consumers at the point of sale.  It also agrees that information regarding the maintenance and repair of th...
	5.2.21 However, dealer commissions and other commissions constitute confidential information, as defined in section 1 of the Act, in that the commission earned on a particular sale constitutes business information that belongs to the dealer, has an ec...
	5.2.22 JLRSA has ensured that its dealer agreements comply with the CPA and it accordingly does not object to the provision of information to customers. which would in any event be required in terms of the CPA.

	5.3 Section 5:  Maintenance, service and repair work
	5.3.1 JLRSA requires its motor vehicles which are still under warranty to be maintained and repaired by authorised dealership and body repairer for the duration of the warranty and maintenance period.  Should a customer have repairs effected on their ...
	5.3.2 Rather than expending resources on the inspection of each and every vehicle for which a consumer reports an issue during the warranty period, JLRSA has sought to limit the possibility of an issue arising by limiting the number of authorised serv...
	5.3.3 In order to ensure the safety of its customers (which is and has always been of utmost importance to JLRSA),P8F P JLRSA cannot permit dealerships and body repairers which do not meet its standards to undertake repair work on its vehicles during ...
	5.3.4 While JLRSA is committed to ensuring that its authorised dealerships and body repairers meet its required standards, the initial approval and follow up procedures take a significant amount of time and are not inexpensive.  It would be commercial...
	5.3.5 In JLRSA's opinion, its customers (i.e. drivers of Jaguars and Land Rovers) value the quality, transparency and expertise of JLRSA authorised service providers.  Furthermore, these service providers add value by focusing on a limited number of b...
	5.3.6 The procedures implemented by JLRSA in appointing authorised dealerships and body repairers are necessary to ensure the satisfaction and, more importantly, safety of the drivers of JLR vehicles.  Furthermore, JLRSA submits that most of its custo...
	5.3.7 JLRSA approved dealerships and body repairers are provided (at not insignificant cost) with regular, up-to-date and rigorous training on how to properly service and repair the vehicles manufactured by JLR.  JLRSA approved dealerships are also pr...
	5.3.8 Unlike independent service centres, a visit to a JLRSA approved dealership and body repairer is part of the value added service provided by JLR to its clients.  Due to the consolidation of the Jaguar and Land Rover Brands into predominantly a si...
	5.3.9 In respect of the proposed prohibition on OEMs exclusively appointing a dealership and body repairer for effecting repair and/or maintenance work within a designated geographic area, please see the submissions made in paragraphs 5.2.10 to 5.2.11...
	5.3.10 While JLRSA appreciates the objectives behind the proposal in paragraph 5.2 of the Draft Code, it would be commercially irrational given the level of investment that would have been made by JLRSA and the affected dealership over time.  In addit...
	5.3.11 JLRSA spends significant sums of money on establishing and developing its authorised dealers and body repairers network, which necessarily also involves establishing a high level of trust.  If an existing authorised dealership and body repairer...
	5.3.12 The above aside, if a new dealership or body repairer is required due to an increase in demand in a given area, or where an authorised service provider fails its annual audit and is removed from JLRSA's authorised service provider list, then in...

	5.4 Section 6:  Access to technical maintenance information
	5.4.1 JLRSA is deeply concerned by the proposal that OEMs make all technical maintenance information relating to their motor vehicles available to all independent service providers at no cost whatsoever.  Currently, even authorised dealers and body re...
	5.4.2 While JLRSA appreciates that independent service providers may want access to technical maintenance information, it is commercially unreasonable to require OEMs to provide this information at no cost.  Such technical maintenance information cons...
	5.4.3 To the extent that OEMs are required to provide their technical maintenance information to all independent service providers, then they should be financially compensated for doing so.  In Europe, although independent service providers can access...
	5.4.4 Finally, the list of information which OEMs must provide should not be unlimited, as the current Draft Code proposes.  Such an open ended list will surely lead to disputes as to what information OEMs must or must not provide.  In this regard, JL...

	5.5 Section 7: Parts and Accessories
	Paragraph 7.1:  Certification of spare parts
	5.5.1 JLRSA disagrees with the suggestion at paragraph 7.1 of the Draft Code, which would require OEMs to make the specification of their motor vehicle parts publically available where no South African national standard exists for a spare part, or the...
	5.5.2 Specifications of motor vehicle parts constitute confidential information  as defined in section 1 of the Act, in that the specifications constitute business information that belongs to the OEM, has an economic value and is not generally availab...
	Paragraph 7.2:  The use of spare parts
	5.5.3 JLRSA cannot support the proposal that would permit of spare parts of matching quality being used on its motor vehicles while still under warranty.  Any liability of JLRSA that would have fallen within the ambit of the warranty would fall away e...
	5.5.4 JLRSA can only guarantee the highest levels of quality and safety to its customers when it is fully aware of and satisfied with the spare parts that are being used in its motor vehicles.  It would be impossible for JLRSA to honour a warranty in ...
	5.5.5 Should spare parts of a quality not identical to JLRSA's original spare parts be used (which only JLRSA itself is in a position to determine), and should this result in the vehicle on which such spare parts were used malfunctioning, this would n...
	5.5.6 As far as the use of spare parts by service providers on vehicles which have been damaged is concerned, the whole purpose of repairing a vehicle is to return it to its pre-accident condition.  This can only be done using original spare parts (as...
	5.5.7 OEMs such as JLR invest large sums of money in research and development in designing and creating motor vehicles and the components from which they are assembled.  In this regard, the OEMs bear the full costs of product development and testing a...
	5.5.8 While JLRSA would always prefer original parts to be used because it is not liable, after the expiration of the warranty period, for any defects or damage caused by a spare part of matching quality, it accepts that it has a very limited basis, i...
	Paragraph 7.3:  The distribution and sale of spare parts
	5.5.9 JLRSA does not take issue with industry associations publishing and maintaining a list of parts of matching quality.
	5.5.10 It is not clear to JLRSA whether the proposed restriction contained in paragraph 7.3.2 of the Draft Code relates to authorised service providers, independent service providers or both.  In the event that it relates to authorised dealers and bod...
	5.5.11 In respect of the proposed prohibition against minimum re-sale price maintenance contained in paragraph 7.3.3 of the Draft Code, we note that minimum resale price maintenance is already prohibited under section 5 of the Act, and it is therefore...
	5.5.12 JLRSA notes that paragraph 7.3.4 of the Draft Code relates to the assembly of motor vehicles.  As JLR vehicles are neither manufactured nor assembled in South Africa, this proposal has no bearing on the activities of JLRSA and JLRSA and we have...

	5.6 Section 8:  Availing of special equipment and tools to dealers and independent repairers
	5.6.1 Subject to the proviso that the lending, leasing or hiring of special tools and equipment, necessary for the provision of maintenance services and repair work on JLR vehicles is commercially and practically feasible, JLRSA has no difficulty with...
	5.6.2 Given the above proviso, JLRSA suggests that this proposal be more carefully interrogated because on the face of it there are likely to be very real practical and financial challenges.

	5.7 Section 9:  Training
	5.7.1 JLRSA makes its technical information, training and tools available to its authorised dealers and body repairers at cost.  It would be neither economically or practically feasible for JLRSA to so for independent service providers.  Much like the...
	5.7.2 A further not insignificant consideration is the fact that OEMs invest substantial sums of money in researching and developing technology to use in servicing their vehicles.  If OEMs were forced to provide their technical information and trainin...
	5.7.3 On the other hand, independent service centres make minimal investments in developing new technologies for servicing particular brands of motor vehicles compared with the significant investments made by the OEMs.


	6. CONCLUSION
	6.1 JLRSA does not object to the underlying objective of the Draft Code: to advance HDIs in South Africa, which is a public interest consideration rather than a traditional competition concern.  However, the Draft Code has contains proposals which wil...
	6.2 JLR is an OEM which occupies a tiny fraction of the market and it is thus highly improbable that JLRSA's terms and conditions of trade could lead to any foreclosure effects that could sustain a cause of complaint under the Act.
	6.3 In addition to its small market share, JLR has differentiated itself from many OEMs through the high standards maintained by its authorised dealers and body repairers.  These high standards, serve multiple laudable purposes including: (i) maintain...
	6.4 JLR is heavily reliant on its reputation as a safe and reliable brand.  If repairs or services of a sub-standard quality are undertaken on a vehicle during the first few years of its life, or if poor quality spare parts are used in the repair or s...
	6.5 It is not only customers who rely on the high standards imposed by JLRSA, but also JLR itself.  JLRSA's ability to honour warranties is, understandably, contingent on the JLR vehicle historically being maintained and repaired by authorised dealers...
	6.6 In any event, the out-of-warranty automotive aftermarket is a distinctly more profitable market in respect of any OEM and JLR is no exception.  Warranties are finite, and thus the in-warranty period is limited whereas the out-of-warranty period ma...
	6.7 In summary, while the considerations which informed the Draft Code may have been well intended and directed at supporting competitive practices in the market, what has been overlooked is the devastating impact the proposals (if implemented) are li...
	6.8 Please feel free to engage with us should you require us to amplify any of the points outlined above.


