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1. COMMISSIONER’S OVERVIEW

1.1 HIGHLIGHTS OF 2003/04

The key achievement for this year has been the completion and resolution

of major, precedent-setting cases that have clearly reiterated and brought to

the fore the Competition Commission's mandate of ensuring a fair and efficient

economy for all. Through public and visible settlement of such high profile

cases, the legitimacy of the law is established. Punishment in the form of

substantial fines becomes a real deterrent to would-be transgressors.

Consistency is paying off. We have grown steadily from strength to strength

since our establishment in late 1999. I am satisfied that through our committed

approach and steadfast application of the Competition Act, our efforts are

beginning to bear fruit. As visible and substantial evidence of this, we have

received administrative penalties and settlement fees totalling R38,823,000

in this year alone.

Our key successes include the settlement agreements reached in December

2003 with Boehringer Ingelheim (BI) and GlaxoSmithKline (GSK) pertaining

to anti-retrovirals (ARVs). GSK and BI had, in our view, contravened the

Competition Act. From our investigation into the complaint filed by Ms Hazel

Tau and others, we concluded that GSK and BI had abused their dominant

positions in their respective ARV markets. Though GSK and BI denied the

alleged contraventions, both GSK and BI agreed between them to issue a

total of seven voluntary licences to generic manufacturers. This is expected

to significantly reduce the cost of ARV drugs through the introduction of more

competition into the market.

Another settlement agreement was reached with International Health Distributors

(IHD) and certain pharmaceutical drug manufacturers, in terms of which the

parties agreed to pay a settlement fee of R20 million, the highest yet in South

Africa. The drug manufacturers further agreed to dispose of their interests in

IHD in view of our concerns that this was a forum where the drug manufacturers

could fix prices and trading conditions.

The Commission furthermore concluded consent orders with the South African

Medical Association (SAMA) and the Hospital Association of South Africa

(HASA). We are of the view that our actions will result in the opening up of

the healthcare market by empowering hospitals and doctors to negotiate

their own individual rates. One outcome of increased competition between

service providers is that the consumer should in the long run reap the benefits

of lower fees for specific services. In terms of the consent orders, HASA

agreed to pay an administrative penalty of R4,5 million, while  SAMA agreed

to pay R900,000.

In addition to the above, a consent order was concluded with the Pretoria

Association of Attorneys, in terms of which that association agreed to pay

administrative penalties of R223,000 for collusion between its members on

legal fees to be charged for certain services in the Pretoria area.

In relation to the prosecution of monopoly cases, we referred to the Competition

Tribunal a complaint brought by Value Added Network Service (VANS)

Providers against Telkom SA, after our investigation had indicated that

Telkom, through its actions, may have abused its dominant position in the

broader telecommunications sector for the provision of VANS. This had been

at the expense of competition in the market and consequently to the detriment

of the development and growth of the Information and Communications

Technology (ICT) sector in general.

In the mergers area, we saw an increase in mergers involving BEE firms. A

merger of note was the large merger between Tiso Consortium ("Tiso") and

New Africa Investments Limited ("NAIL") where Tiso proposed to acquire the

assets in NAIL and then sell them on to interested buyers. The transaction

was structured in such a way that Tiso made a general offer to acquire those

shares in NAIL which were not already owned by Tiso. The shareholding in

NAIL was divided into ordinary shares and low voting "N" shares. While the

"N" shares were far greater in number than the ordinary shares, they had

insignificant voting power. By the time the offer closed, Tiso had acquired

more than 80% of the total issued share capital of NAIL.

On whether the transaction constituted a merger, the merging parties argued

that the transaction was not notifiable as the share acquisition did not entitle

Tiso to the majority of the voting rights in NAIL despite Tiso's majority

shareholding. After assessing the matter, we concluded that the transaction

was indeed notifiable and that implementation had occurred the moment Tiso

acquired more than 50% of the issued share capital of NAIL. The parties

subsequently filed the proposed merger and we recommended the conditional

approval of the transaction to the Tribunal on the basis that the merger was

likely to result in a substantial lessening of competition in the market in that

there was a potential product overlap in magazine publishing, radio broadcasting

services in Cape Town and Johannesburg and outdoor advertising.

We concluded a consent order with the parties regarding their implementation

of the merger prior to approval by the Commission. The parties agreed to

pay an administrative penalty of R500,000.

Challenges

• Skills and Jurisdiction

The Commission continues to face challenges to some of its decisions. In

this regard, there were nine cases which were taken on appeal to the

Competition Appeal Court.

Our merger review processes and advocacy processes are well established

and functioning effectively. Interaction with various government departments

and Parliamentary Committees is being streamlined. If we are to achieve our

objective, we will continue to need the assistance and support of these

important arms of government.

We are focusing increasingly on streamlining our processes within the

enforcement area in order to improve turnaround time for investigations. We

have spent considerable effort on increasing the skills base of our staff so

that they can keep up with the pace of change in the environment and so

that our enforcement activities can remain ahead of the firms that we investigate.

In November 2003, in particular, we established a Screening Unit to review

new cases filed, and to assess those that require further investigation by the

enforcement division and those requiring an advocacy approach. This process

assists us to determine matters that require priority investigation. We will

continue to concentrate on investigating restrictive business practices because

of their cancerous effect on the economy and negative impact on consumers.

In order to effectively address cartel conduct we have, in line with other

international jurisdictions, developed a Corporate Leniency Policy (CLP)

to help prevent, detect and prosecute cartel activities in South Africa. Cartels

are detrimental to the economy and to consumers and should have no

place in our economy. The elimination of cartels will therefore continue to

be our focus.

ADV MENZI SIMELANE

Commissioner: Competition Commission
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The policy provides an incentive for firms participating in a cartel to voluntary

disclose information on cartel conduct in return for immunity from prosecution.

The CLP will assist our investigation to uncover and break up cartels operating

in or having an effect in the Republic of South Africa.

• Advocacy

Government - We also increased our advocacy activities in 2003/04. We

made submissions on a number of issues, including the Broad Based

Black Economic Empowerment Bill, the Liquor Bill, the Convergence Bill,

the Postal Services Amendment Bill and the Petroleum Pipelines Bill. Our

submissions contributed to some changes in these draft laws so that they

are consistent with the Competition Act. In this way, we will make sure

that government's focus on increasing competition in the various sectors

of economy remains unaffected. It also ensures consistency and coherence

in the application of competition principles in key economic policy areas.

 Relationship with sector regulators - Our negotiations with regulatory

bodies to conclude agreements in respect of concurrent jurisdiction are

progressing well. Negotiations are at the final stage with the Registrar of

Banks, the Postal Regulator, the Council for Medical Schemes and the

Financial Services Board. This process has improved our interaction with

sector regulators significantly. However, we have not been able to maintain

the momentum started that led to the formation of the Regulators Forum.

The fragmented nature of the regulatory framework makes it more

challenging to engage other regulators effectively. Whilst efforts have been

made by most regulators to address these issues, there is a need

for greater convergence in regulatory processes. We hope to continue

engaging with other regulators in this regard.

1.2 OUR RESPONSIBILITIES

We are part of a trio of independent statutory authorities established in terms

of the Competition Act, charged with administering the Act. Section 21 of

the Competition Act outlines our functions to include the following:

• Implement measures to increase market transparency

• Implement measures to develop public awareness of the provisions of

the Act

• Investigate and evaluate alleged contraventions of Chapter 2

• Grant or refuse applications for exemptions in terms of Chapter 2

• Authorise, with or without conditions, and prohibit or refer mergers of

 which it received notice in terms of Chapter 3

• Negotiate and conclude consent orders in terms of Section 63

• Refer matters to the Competition Tribunal, and appear before the Tribunal

• Negotiate agreements with any regulatory authority to co-ordinate and

 harmonise the exercise of jurisdiction over competition matters within the

relevant industry or sector, and to ensure the consistent applications of

 the principles of the Act

• Participate in the proceedings of any regulatory authority

• Advise, and receive advice from, any regulatory authority

• Over time, review legislation and public regulations and report to the

Minister concerning any provision that permits uncompetitive behaviour;

and 

• Deal with any other matter referred to it by the Tribunal

Overall we are responsible for the investigation, control and evaluation of

prohibited practices, exemption applications, and mergers and acquisitions.

In addition to these responsibilities, we are tasked with advocacy and

education functions.

1.3 OUR ACTIVITIES

Evaluation of mergers and acquisitions

During the year ending 31 March 2004, the Commission received 284 merger

notifications. Of these 65 were large, 213 were intermediate and six were

small. The number of notifications represents a significant increase compared

to the total number of mergers received in the previous years. However, the

number of large mergers declined from 68 in the previous year to 65, and

the number of intermediate mergers increased by approximately 54% from

138 the previous year, to 213 during 2003/04.

Of the 284 mergers notified, eight were withdrawn or the Commission had

no jurisdiction. Of those finalised, seven were approved subject to conditions.

Only one merger transaction was prohibited.

FIGURE 1A: COMPARATIVE STATISTICS: MERGERS AND ACQUISITIONS 2001/02, 2002/03 AND 2003/04

M&A COMPARATIVE STATISTICS 2001/02  2002/03 2003/04

Total number of cases notified             220 211 284

Large  46 68 65

Intermediate 169 138 213

Small  5 5 6

Total number of cases finalised 225 202 278

Large  42 68 59

Intermediate 179 129 214

Small  4 5 5

Total number of cases prohibited 2 1 1

Large  1 1 1

Intermediate 1 0 0

Total number of cases withdrawn / 10 7 8
no jurisdiction

Large  2 6 3

Intermediate 8 0 5

Small 0 1 0

Total number of cases approved 213 194 262
without conditions

Large  39 62 53

Intermediate 170 128 205

Small  4 4 4

Total number of cases conditionally 0 5 7
approved

Large  0 2 2

Intermediate 0 2 4

Small 0 1 1



PG 13ANNUAL REPORT 2004PG 12 ANNUAL REPORT 2004

FIGURE 1B: COMPARATIVE PERCENTAGES OF MERGERS BY TYPE

FIGURE 2: NUMBER OF CASES BY MERGER TYPE

FIGURE 3: COMPARING MERGER ACTIVITY WITH PREVIOUS YEARS
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Transport Equipment
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Retail

Other

TOTAL
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5%

3%
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(SEPT 1999

– MARCH 2000)
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(APRIL 2000

– FEBRUARY 2001)

% OF TOTAL

(APRIL 2001

– MARCH 2002)

% OF TOTAL

(APRIL 2002

– MARCH 2003)

% OF TOTAL

(APRIL 2003

– MARCH 2004)

71 Conglomerate Mergers 26%

23 Purely Vertical Mergers 8%

23 Management Buyout Mergers 8%
19 Horizontal / Vertical Mix Mergers 7%

135 Purely Horizontal Mergers 51%

25%
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6%

1.5%
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0.25%

1.75%

1.75%

1.50%

1.50%
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6%

19%

9%

10%

8%

100%

TYPE OF MERGER  TOTAL PERCENTAGE (%)

             2003/04 2003/04 2002/3 2001/2

Purely horizontal  135 51 65 66

Purely vertical 23 8 6 9.5

Conglomerate  71 26 17 13

Management buy-out  23 8 8 10.5

Horizontal/vertical mix  19 7 4 1

  271 100 100 100
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Figure 4 shows that merger activity has occurred mainly in the manufacturing

sector, a continuation of the trend identified in previous years. Most of the

mergers were filed within the food and beverage sub-sector, followed by

chemical products, building materials, equipment and machinery and metal

product sub-sectors. It is also important to note that mergers in all

these  sub-sectors have increased compared to the previous financial

year, where merger activity peaked in the food and beverage and chemical

sub-sectors. It is evident that these sectors have continued with the trend

of high merger activity.

Further increases were noted in the information and technology, real estate

and wholesale sectors. It appears from the reasons submitted in merger

filings that the increase is as a result of the Information Technology Charter,

which is underway, and expected to be implemented in 2004.

In contrast, there has been a slight decrease in activity in the financial

services, mining and construction sectors. The financial services sector

reached a peak in the previous year, possibly assisted by the promulgation

of the BEE industry charter. The slowdown during the current financial

year may indicate the uncertainty hanging over the industry both locally

and internationally. Activity in the mining and construction sectors seems

to be subsiding after reaching a peak during the previous year.

Of the total number of mergers finalised, 37 were viewed favourably on

public interest grounds. That is, they had a positive effect on previously

disadvantaged individuals and/or Small and Medium Enterprises, in that

the mergers had  a positive impact on the ability of BEE firms to become

competitive. This represents a 61% increase when compared to the 23

cases lodged in the previous financial year.

The greatest impact was in manufacturing, accounting for 22% of the total

BEE transactions. Financial services and mining accounted for 19% each.

Other sectors accounted for less than 9% each in this regard, with wholesale

having 8%, other services 8% and information technology 5%. The figures

FIGURE 5:  SECTORAL BREAKDOWN OF COMPLAINTS
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for other sectors, however, leave much room for improvement in terms of

black economic empowerment and small and medium enterprise

participation. We noted though that while there is an increase in transactions

involving BEE firms, there is little use of BEE advisory firms in merger

filings eg. private equity firms. This is particularly relating to legal services.

Mergers where Special Purpose Vehicle (SPV) entities were used have

increased from 21 in 2002/03 to 34 in 2003/04. This, as was the case in

the previous year, is thought to be linked to the desire by large companies

to unbundle and create new firms with which to venture into new markets

or for the sale of non-core assets. The other observation is that SPVs are

used as a vehicle to introduce BEE players into the structure of a particular

firm. In most cases, a "NewCo" is established in which BEE players have

a 25% shareholding.

Investigations into prohibited restrictive business practices

We received 94 complaints and initiated one investigation in 2003/04.

47 cases were carried over from the 2002/03 financial year. Between

1 April 2003 until 31 March 2004, 141 cases were under investigation.

We referred 11 cases and issued a Notice of Non-referral to 89 cases. In

total, 19 cases dealing with BEEs, SMEs and HDIs were investigated. The

cases were classified into these categories by including elements of human

resource development, employment equity, enterprise development,

preferential procurement, as well as investment, ownership and control of

enterprises and economic assets. In terms of the HDI definition, the

Employment Equity Act makes some reference to "designated groups"

being black people (a generic term which means Africans, Coloureds and

Indians), women and people with disabilities (meaning people who have

a long-term or recurring physical or mental impairment which substantially

limits their prospects of entry into, or advancement in, employment).

Figure 5 shows that there was a significant decrease in complaints relating

to the manufacturing sector, followed by the retail sector. It is unclear

whether this is indicative of competitive industries and the impact of the

various awareness programmes embarked upon during the year or perhaps

the intervention of the Commission in respect to complaints filed in the

previous year.  Though the highest number of complaints has arisen in the

healthcare sector, this was the same number of complaints that was

received in the previous year. This is followed by complaints in the transport

sector, other services, energy and gas, telecommunications and retail.

Other sectors seem to follow the trend of the previous year, except that

complaints were also received in sectors not previously complained of. These

sectors were the IT, agriculture/forestry and the wholesale/distribution sectors.

However, there were very few complaints regarding these sectors.

FIGURE 4: SECTORAL OVERVIEW OF MERGER ACTIVITY

Real Estate 19%

Services 6%

Wholesale 9%
Retail 10%

Mining & Construction 6%

Other 8%

Transport 3%

IT 5%
Financial Services 9%

Manufacturing 25%
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We issued Notices of Non-referral in respect of 89 investigations. The

establishment of a Screening Unit played an important role in minimising the

amount of time that investigators spend on competition matters, so that they

can focus their efforts on cases that warrant extensive investigation. Since

the Commission started operation in September 1999, 474 complaints were

received of which 394 (83%) were non-referred.

The reasons for non-referring (decision not to prosecute) complaints are

mainly related to:

• contractual disputes

• conduct that does not result in the substantial lessening of competition

(SLC)

• lack of evidence

• complaints incorrectly filed as a Commission Investigation

Precedent and key decisions

Cases heard and decided by the Competition Tribunal and the Competition

Appeal Court provided guidance in terms of the interpretation of the Competition

Act. The following cases must be noted:

Change of control

The merger between Ethos Private Equity Fund IV ("Ethos") and Tsebo

Outsourcing Group (Pty) Ltd ("Tsebo") clarified the distinction between

and meaning of Sections 12(2)(a) and 12(2)(b) of the Competition Act.

In terms of the proposed transaction between Ethos and Tsebo, Ethos

would capitalise Tsebo to the extent of R20 million in exchange for additional

shares (Ethos was a 49% shareholder in Tsebo).  Following the proposed

transaction Ethos' shareholding in Tsebo would increase from 49.9% to

53.8%. Although Ethos would acquire more than 50% of Tsebo's

shareholding it would still only have joint control of Tsebo as a result of

an existing shareholder's agreement between the shareholders of Tsebo.

In our advisory opinion, we advised the parties that they would be required

to notify the transaction.

The Tribunal found that there are certain 'bright lines', set out in the Competition

Act, which when crossed, constitute a merger. Although Tsebo only increased

its shareholding from 49.9% to 53.8% and the shareholders of Tsebo would

retain joint control after the transaction, the transaction was still a merger. The

Tribunal found that in the interest of legal certainty for both regulator and

regulated, such a transaction is notifiable. This case is significant in that it

FIGURE 6: ILLUSTRATES REASONS FOR NON-REFERRALS

reaffirmed the principle that a firm can be controlled by more than one person

at the same time and established the principle that a firm will be deemed to

have sole control of a firm if it acquires more than 50% of the shareholding of

another firm, irrespective of the fact that there was no de facto change of

control. This decision was the basis for our view in the Tiso/NAIL merger.

The matter between Caxton and CTP Publishers and Printers Limited and

Naspers Limited provided further guidance on the question of change of

control. We were approached by Caxton and CTP Publishers and Printers

Limited ("Caxton'), a company involved, inter alia, in the publishing business.

Caxton requested us to consider its representations regarding the acquisition

of shares in M-Net (a subscription television channel) and SuperSport (M-

Net's sports channel) by Naspers Limited ("Naspers"), a competitor of Caxton.

Naspers had proposed to acquire shares in M-Net and SuperSport, which

taken together with its indirect ownership of M-Net and SuperSport through

its shareholding in another company (MNH), would constitute more than 50

per cent of the shareholding of M-Net and SuperSport.

Caxton contended that Naspers' acquisition of M-Net and SuperSport shares

would result in its acquisition of beneficial ownership of more than half of the

issued share capital of M-Net and SuperSport and that the transaction

therefore constituted a merger which should be notified to the Commission.

After considering representations from both Caxton and Naspers, we concluded

that the transaction did not constitute a merger. This was because Naspers

could not, by virtue of its shareholding in MNH, be regarded as the beneficial

owner of MNH's shareholding in M-Net and SuperSport. MNH was the owner

of these M-Net and SuperSport shares in its own right and held these shares

as beneficial owner.

There was no change in control over M-Net and SuperSport in that Naspers

and Johncom exercised joint control over M-Net and SuperSport by virtue

of their shareholding in MNH, and because of the MNH shareholders'

agreement, this would remain the position after the proposed transaction.

Caxton subsequently brought an application before the Tribunal for

a declaration that the transaction was a merger. The Tribunal dismissed

the application.

Contractual
disputes - 42%

No SLC - 29%

Lack of
evidence - 17%

Incorrect filings - 12%
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Category exemptions

In the matter of the Association of Shipping Lines (ASL) versus the Competition

Commission, the ASL sought an exemption for a category of practices and/or

agreements of its members that amount to the fixing of prices and other

trading terms. 

We refused to consider the application for the exemption in the manner in

which it was filed on the basis that block exemptions of the kind available in

the EU (in the form of category exemptions) were not available in South Africa.

The ASL subsequently brought a review application in the Competition Appeal

Court (CAC), which as the court of first instance, ruled that such block

exemptions were available in South Africa.

We have filed an appeal to the Supreme Court of Appeal (SCA) in terms of

Section 62(4) as read with Sections 62(3)(b) and 62(2)(a), which provide for

appeals to the SCA in the case of jurisdictional questions as opposed to

competition issues, where the CAC's jurisdiction is final.

Right to appeal against merger decisions

The matter regarding the Competition Tribunal vs. Distillers Corporation (SA)

Limited ("Distillers") and Stellenbosch Farmers Winery Group Ltd ("SFW") was

important, as it provided guidance regarding which persons have the right

to appeal against merger orders of the Tribunal.

At the merger hearing in July 2003, the Tribunal rejected the market definitions

of both the Commission and the merging parties and found that the merger

would only cause a substantial lessening of competition in the proprietary

spirits market. We thereafter recommended a divestiture of a portfolio of SFW

brands in order to cure the lessening of competition.

The Tribunal however, rejected our proposal and approved the merger subject

to a different divestiture requirement. We thus noted an appeal against the

Tribunal's findings.

The merging parties objected to our notice of appeal on the basis that we

lacked locus standi to bring an appeal against a Tribunal merger decision on

the basis that we were not a party to a merger or person referred to in Section

17(1)(a) or (b) of the Competition Act. We argued that although we were not

a party or person referred to in Section 17(1) (a) or (b) of the Competition Act,

we had locus standi to bring such an appeal in terms of Section 61(1) of the

Competition Act which provided an unqualified right of appeal to those persons

affected by any decision of the Tribunal.

The CAC dismissed our appeal and held that Section 61(1) of the Competition

Act had to be read subject to Section17(1) and that only those parties or

persons referred to in Section 17(1) had a right of appeal against Tribunal

merger decisions. This means that we cannot appeal a decision of the Tribunal.

Appeals against judgements of the Competition Appeal Court to the

Supreme Court of Appeal and prohibited practices outside South Africa

which have an effect in South Africa

The ANSAC case will be of significance to the Commission as it is expected

to determine the question of final jurisdiction in respect of appeals from

judgements of the Competition Appeal Court (CAC) which, has exclusive

jurisdiction over the matters referred to in Section 62 (1).  It is further important

insofar as it deals with the issue of the application of the Competition Act to

conduct which takes place outside South Africa but which has an effect in

South Africa.

ANSAC is an association of American soda ash producers who were allegedly

engaging in cartel conduct which had an effect in South Africa.

We, together with Botswana Ash (Proprietary) Limited (BOTASH) and Chemserve

Technical Products (Proprietary) Limited (Chemserve) [collectively "the

Respondents"], alleged that ANSAC, as a cartel, fixes prices and trading conditions

as well as dividing markets in violation of the Competition Act. In order to avoid

the operation of the Competition Act, ANSAC raised various exceptions,

which they lost in both the Tribunal and the CAC. They subsequently launched

proceedings in the SCA wherein they sought leave to appeal against the

decision of the CAC. In essence, ANSAC asserted that Section 62, which

states in part that the CAC is the court of last instance insofar as certain

matters relating to competition are concerned, was unconstitutional, inasmuch

as it prevented appeals to the SCA.

The SCA ruled that ANSAC should first have approached the CAC for leave

to appeal. ANSAC subsequently launched, in the CAC, an application for

leave to appeal to the SCA as well as asking for certain constitutional relief.

The CAC dismissed the application holding in its judgement that there were

no reasonable prospects of success on any of the grounds advanced.

ANSAC petitioned the SCA for leave to appeal and the SCA will hear oral

submissions by the parties on a date still to be determined.

Completed proceedings

The matter between Sappi Fine Paper (Pty) Ltd ("Sappi") is significant in that

it dealt with the important question as to whether we may withdraw a complaint

and thereafter initiate a new investigation of substantially the same complaint

outside the one year time period stipulated by Section 50(2), or the extended

period contemplated in Section 50(4), from the receipt of the original complaint.

Sappi applied for an interdict setting aside a complaint lodged by the

Commissioner against it as well as any investigation of the complaint by

the Commission. The basis of the application was the fact that we had

previously referred a complaint against Sappi to the Competition Tribunal,

which was based on the same or substantially the same conduct. That earlier

complaint referral had been withdrawn after Sappi successfully excepted to

complaint referral.

We argued that there were sufficient new facts in the second complaint to

distinguish it from the first complaint referral which had been withdrawn and

that the withdrawal of the initial complaint referral did not constitute completed

proceedings as envisaged by Section 67(2) as there had not been a final

determination on the merits of the matter.

Our arguments were rejected by the Competition Appeal Court (CAC). It held

that both complaints were based on substantially the same facts and that

the withdrawal of the initial complaint referral constituted completed proceedings

insofar as the Competition Tribunal had considered the merits of the matter.

The effect of the decision is that, where we have referred a complaint to the

Tribunal and its statutory timeframe expires in the same process, we cannot

seek to withdraw that referral and initiate a new complaint particularly if it

relates to substantially the same issues.

Advisory opinions

We issue advisory opinions and clarifications on request to assist firms in

complying fully with the requirements of the Competition Act. This year we

received a total of 61 requests for advisory opinions, most of which related

to transactions in the financial services (18), ICT (12) and mining sectors (6).

48 of the advisory opinions were on mergers and acquisitions and 12 in

regard to prohibited practices. The high number of opinions requested on

mergers may be indicative that merger activity in the country is not likely to

decrease. Our turnaround time on this service is 14 days this year, a notable

improvement from 18 days last year. This is despite the fact that we dealt

with more complex requests this year.

FIGURE 7:  NUMBER OF REQUESTS FOR ADVISORY OPINIONS RECEIVED BY THE COMMISSION OVER THREE YEARS
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2. MEETING OUR OBJECTIVES

The Commission was established in terms of the Competition Act, and derives

its mandate from the six objectives of the Act. What follows is a review of our

activities for 2003/04 in relation to these objectives.

2.1 OBJECTIVE 1:

TO PROMOTE EFFICIENCY, ADAPTABILITY AND DEVELOPMENT OF

THE ECONOMY

In February 2004 we issued a Corporate Leniency Policy, which aims to serve

as an incentive for cartel members to whistle blow on their colleagues

in exchange for immunity from prosecution. The policy outlines specific

requirements that a member of a cartel must meet before qualifying

for immunity. This policy is in line with our broad strategic focus of eradicating

cartels. It aims to encourage the disclosure of information that we would

otherwise not have obtained easily. It will therefore serve as a useful investigative

tool. A firm that qualifies for leniency will, by assisting the Commission in

uprooting this harmful conduct, escape the severe consequences of a

successful prosecution.

We have also managed to establish a relationship with the office of the State

Law Advisor, in order to contribute to legislations that are drafted from time

to time. This will assist us in effectively advocating for competition principles

to be considered in other legislation and to ensure that legislation is not

inconsistent with the Competition Act.

As an economic regulator, we provide input into various government processes

and initiatives that might impact on competition. This year we made submissions

and participated in several, in particular in the electricity, transport and aviation

industries as well as in health department regulations. The ultimate objective

of participating as well as in commenting on policy issues is that of influencing

policy decision processes within government and creating awareness about

policy initiatives that impact on competitive processes.

Other key contributions were in respect of the Broad Based Black Economic

Empowerment Bill; the Liquor Bill, the Convergence Bill (Broadcasting and

Telecoms), the Petroleum Pipelines Bill, the Petroleum Products Amendment

Bill, the Minerals Royalties Bill, the Metal Scrap Export Policy and the Postal

Services Amendment Bill. We are confident that our contributions assisted

in ensuring a consistent and predictable approach to the regulation of

competition issues.

We conducted research and drafted a report to the dti on import parity pricing

following its request for such a report in late 2002. The report concluded that

import parity pricing is a legitimate pricing strategy and is not necessarily an

anticompetitive basis for setting prices. Sectoral reports on steel, aluminium,

Sasol gas and chemicals pricing were reviewed in conducting the study and

preparing the report.

We held 57 meetings with firms and their legal practitioners on the application

of the Competition Act and pre-notification discussions.156 people attended

and were assisted through these meetings. As a result of these initiatives, we

receive proper filings and detailed information in respect of mergers and

advisory opinions filed. This makes for quicker turnaround times and smooth

regulatory process. We further dealt with 364 media enquiries and over 1,000

general telephone enquiries. Our information disseminations generated over

2,600 articles and 759 radio and TV inserts.

By conducting presentations, workshops and meetings with business entities

in particular, we also promote compliance with the Competition Act. These

are arranged either directly or through the advisors and legal representatives

of the stakeholders. These events inform companies about the implications

of the Competition Act for their businesses and help in creating a culture of

competition in the economy.

2.2 OBJECTIVE 2:

TO PROVIDE CONSUMERS WITH COMPETITIVE PRICES AND

PRODUCT CHOICE

We conducted a number of sectoral studies aimed at analysing anti-

competitive activities that would lead to higher consumer prices. Studies

commissioned during the financial year included a study on bank charges,

the cement industry, car dealerships and shipping lines. A case that illustrates

our impact on consumers is the settlement agreement reached with

GlaxoSmithKline (GSK) and Boehringer Ingelheim (BI) regarding anti-retroviral

drugs after investigating complaints lodgedby various complainants, including

Ms Hazel Tau and the Treatment Action Campaign. In a first for South Africa,

GlaxoSmithKline (GSK) and Boehringer Ingelheim (BI) concluded separate

agreements with us whereby the pharmaceutical firms agreed to issue

respectively four and three patented licences of anti-retroviral drugs to generic

manufacturers. These initiatives should have positive long run effects on

prices.

Examples of other cases which resulted in the elimination of practices which

caused a lessening of price competition include Toyota, SAMA, HASA and

the Pretoria Association of Attorneys. These are elaborated on in the

accompanying Annual Review. In merger analysis, we must consider the

impact that potential anti-competitive market structures would have on the

prices, production processes, innovation and competition. When determining

whether or not a merger is likely to substantially prevent or lessen competition,

we must assess the strength of competition in the relevant market, and the

probability that the firms in the market after the merger will behave competitively

or co-operatively in that market. In the merger between The Coca-Cola

Company ("CCC") and Appletiser South Africa (Pty) Ltd, whereby CCC was

acquiring the Just Juice trademarks, intellectual property rights and formulae

from SABMiller Finance B.V. and the Valpre trademarks, intellectual property

rights and formulae from Appletiser South Africa (Proprietary) Limited, we

identified potential competition concerns arising from the CCC attaining

market power in the bottled water market.

FIGURE 8: MEDIA COVERAGE/ANALYSIS FOR 2003/04

Note: Media analysis in 2003/04 includes both print and electronic media. Previous analysis only included print media.

YEAR         POSITIVE NEGATIVE TOTAL

2001/02              539 62 601

2002/03  1,624 47 1,671

2003/04 3,136 75 3,211

FIGURE 9: EVENTS ORGANISED BY THE COMPETITION COMMISSION (APRIL 2003-MARCH 2004)

Presentations and workshops to SMEs  10 1,162

Presentations, workshops, breakfasts, and exhibitions

to practitioners and business 9 382

Consultative forums and workshops to trade unions 1 37

Media briefing  1 95*

NUMBER OF
PARTICIPANTS

* 25 journalists and 70 guests

STAKEHOLDERS
NUMBER OF
EVENTS
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The attainment of market power would enable the CCC to act independently

of competitors and to set prices above the competitive levels, thereby affecting

the consumer. We considered potential factors that could constrain the

potential for anti-competitive practices. We assessed the barriers to entry

and found that barriers to entry into the bottled water market was low, and

that any anti-competitive behaviour by the CCC would attract entry into the

market or enable the existing market players to expand their activities, thereby

driving prices down to competitive levels.

In the merger between DSM and Roche Vitamins and Fine Chemicals, we

found that in the market for phytase (an enzyme used to increase the level

of phosphorus in animal feed), the merged entity would be dominant and

could jointly collude with remaining market participants, fix prices and prevent

innovation in a market that was still growing and developing. By preventing

innovation, the merged entity could prevent the further entry of new improved

products into the market and therefore prevent the consumer from having

better and cheaper product choices.

2.3 OBJECTIVE 3:

TO PROMOTE EMPLOYMENT AND ADVANCE SOCIAL AND

ECONOMIC WELFARE OF SOUTH AFRICANS

We strive to promote an environment conducive for increased employment

as well as improved social and economic welfare of South Africans. In

assessing mergers, we have the powers to prohibit a merger or grant

conditional merger approval if a merger would result in significant loss of

employment, particularly, if such an effect cannot be counterbalanced by any

technological or efficiency gains. Such mergers are viewed as not being in

the public interest.

In the merger between Arvin Industries ("Arvin") and Zeuna Starker ("Zeuna"),

we found that there were likely to be serious employment concerns. We

therefore approved the merger subject to conditions. Arvin and Zeuna are

foreign-based companies with subsidiaries in South Africa. Both companies

are further involved in the catalytic converters manufacturing business.

We concluded that an outcome of the transaction was to be the relocation

of the catalytic converter manufacturing business of Zeuna from Ga-Rankuwa

in Pretoria to ArvinMeritor in Cape Town, which is located closer to the harbour.

Whilst proximity to the harbour would have efficiency benefits for the merged

entity, the move would result in the loss of 89 jobs and a further loss of 68

jobs would occur due to the closing of other related business. We recognized

that while the transaction did not raise substantial competition issues, the

merger would have devastating effects in the Ga-Rankuwa region. We therefore

approved the merger subject to the following conditions:

• The merging parties must offer employment, on the same te rms  and

conditions prevailing in Cape Town to the 31 employees who are directly

affected by the relocation of the catalytic converter manufacturing plant

when 31 positions become available. The parties must pay the employees

who accept the offer of employment a resettlement allowance equivalent

to one week's basic wage, transport to Cape Town at the employer's

expense, accommodation for the relocated employees in Cape Town

for a period not exceeding one month at the employer's expense,

transport to Cape Town for the direct family members of the relocated

employees at the employer's expense, and transport of the personal and

household belongings of the relocated employees to Cape Town at the

employer's expense.

• The retrenched employees and the employees who are unwilling to relocate

to Cape Town as stipulated above, must be offered retrenchment packages

that include severance pay of at least two weeks' pay per year of service,

or at any higher rate as negotiated by the trade union; and retraining of

the affected employees to facilitate alternative employment opportunities.

 The terms of the retraining have to be negotiated with the trade union.

In

addition to these conditions, the employer must provide counselling to

the affected employees that includes individual counselling, family

counselling, coping with change (change management), personal financial

management and entrepreneurial opportunities.

• The parties must report on the progress of the implementation of these

conditions to the Commission on a quarterly basis up to the time that the

Number of unions
participated

Number of cases affecting
unions

Total number of cases

No. of times union
affected

0 50 100 150 200 250 300 350 400 450

110

155

284

416

FIGURE 10: AN OVERVIEW OF TRADE UNION PARTICIPATION IN MERGER CASES FILED BETWEEN APRIL 2003 AND MARCH 2004
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2.4 OBJECTIVE 4:

TO EXPAND OPPORTUNITIES FOR SOUTH AFRICAN

PARTICIPATION IN WORLD MARKETS AND RECOGNIZE THE ROLE

OF FOREIGN COMPETITION IN THE REPUBLIC

In our analysis of cases, we acknowledged the importance of economic

growth and have continually highlighted the need for domestic firms to become

more competitive and to participate in foreign markets.

Foreign Direct Investment (FDI)

During the period under review, we received a total of 13 cases in which there

was an FDI component. Figure 13 (overleaf) shows the percentage share of

the different sectors.

FIGURE 12: THE IMPACT OF MERGER ACTIVITY ON EMPLOYMENT (ALL SECTORS) SEPTEMBER 1999 - MARCH 2004
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MANUFACTURING

The most active trade union participation was by Numsa and Ceppwawu.

Some of the mergers in which Ceppwawu was involved are:

• Iliad Africa/Corpgro Industrial

• African Oxygen/The LPG and Industrial Gas distribution

• Aspen Pharmacare/Wyeth SA

• Engen Petroleum/Exxonmobil SA

The mergers in which Numsa was involved include:

• Delta DMS (Pty)Ltd/The AMT Services Group

• Arvin/Zeuna

• United Technologies/Chubb

• Boart Longyear/Huddy Rock Tools

• General Motors/Boco

• Iscor/LNM

FIGURE 11: SECTORAL OVERVIEW OF TRADE UNION PARTICIPATION FROM APRIL 2003 TO MARCH 20041

1 
The statistics do not include cases carried over from the previous financial year.

The effect of competition policy on employment is evident from the table below, based on mergers notified to the Commission. During the financial year under

review, a net loss of seven jobs occured compared to net gains of 15,474, in the previous financial year, although the net loss was insignificant.

Retail 17%

Manufacturing 26%

Transport 5%

Insurance & Financial
Services 11%

Wholesale Trade 11%

Health 2%

Other business activities 13%

Mining & Construction 9%

Real Estate 4%

Technology 2%
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In the merger between Ellerines Holdings Limited and Wetherlys Investment

Holdings Limited, we recognized that the merger would enable the expansion

of a South African firm into world markets. Both firms operate in the retail

furniture market but sell to different consumer groups. Wetherlys has identified

the export market as a potential for growth and has already established a

retail presence in Spain. In order to expand further, it required financial backing.

In approving the merger, inter alia, we took into account  that Ellerines would

provide Wetherlys with the capital it required to expand internationally and

that this would have a positive effect on the international competitivess of a

South African firm.

In  merger investigations we are also required to consider the role of imports

in a market, in other words, the importance of foreign competition in maintaining

competition in local markets. Where a merger would allow a domestic firm

to behave anticompetitively and increase domestic prices, we consider the

presence of import competition, and how it will constrain the ability of the

domestic firm in pricing excessively, thereby harming consumers.

In the merger between National Brands Limited ("NBL") and House of Coffees

(Pty) Ltd ("HOC"), we considered the significance of coffee imports into the

domestic market. We found that post merger the merged entity's market

shares in both the retail and Out of Home (OOH) markets would raise

competition concerns. We examined the fact that imports played a significant

role in the market and was one of the factors that could constrain

the ability of the merged entity to exercise market power post merger.

2.5 OBJECTIVE 5:

TO ENSURE THAT SMALL AND MEDIUM SIZED ENTERPRISES HAVE

AN EQUITABLE OPPORTUNITY TO PARTICIPATE IN THE ECONOMY

One of the main aims of the Competition Act is to ensure level playing fields

by reducing barriers to entry into markets for the previously marginalised. The

Competition Act also recognizes that (as in many other countries)  growth,

wealth and job creation lie in the protection and promotion of small and

medium enterprises (SMEs) - with most business owned by historically

FIGURE 13: FOREIGN DIRECT INVESTMENT: APRIL 2003 - MARCH 2004
disadvantaged persons forming a large part of this segment. The Competition

Act mandates us when analysing merger transactions and exemption

applications to take into consideration the ability of SMEs and the

historically disadvantaged to become competitive. In this regard we spend

a lot of time providing assistance to SMEs advising them on various aspects

of the Competition Act and how they can utilise its provisions in order to be

more competitive.

In 2003/04 we dealt with 33 written clarifications to SMEs, ranging from

refusal to supply, price discrimination, unfair business practice, exclusivity

agreements and small mergers. Of the 33 clarifications and 23 meetings, only

11 complainants were advised to lodge formal complaints.

There were 23 meetings where individuals or owners of smaller businesses

requested a meeting with us to discuss their concerns and clarify whether

their issues fell under the Commission's jurisdiction.    

16 information contacts were conducted (where we either call, write or set

up a meeting with a respondent) to discuss concerns, verify issues and obtain

a better understanding of the industry in order to determine if a more expedient

settlement would have been possible. Information contacts have proved quite

fruitful and have reduced the number of potential complaints substantially.

This approach is considered wherever possible and especially if the case

does not impact significantly on competition or the ability of small businesses

to compete. This assists us in reducing the costs of regulation, particularly

in investigations.

Participation by small businesses in merger proceedings is still limited, most

of them complain only after the merger has been approved. Through educational

awareness campaigns we have seen quite a lot of complaints coming through

on restrictive business practices and we now need to ensure that this activism

is also translated into matters relating to mergers.

Our focus has also shifted from basic outreach initiatives to research, more

information contacts and comprehensive guidance pertaining to SME

complaints. A "Simplifying the Act" guide on participation by small businesses

was drafted and it is envisaged that these efforts will improve the quality of

complaints and raise participation in merger proceedings.

Seven presentations were made to institutions and at conferences that covered

SME or empowerment issues and we participated in three exhibitions with

a total of 1,162 people reached. These presentations are conducted mostly

on request or in places where the impact or role of the Commission has not

really been felt.  Education and awareness campaigns will always play a major

role in our daily activities and highlight cases and major problems. These

campaigns  inform stakeholders of developments, or illustrate reasons why

certain cases are non-referred, especially where there are minor competition

issues arising from the complaint.

A key case to note is the merger between Sasol Oil (Pty) Ltd and Exel

Petroleum (Pty) Ltd. In considering the approval of this merger, we regarded

the fact that Exel, a small participant in the petroleum market limited to the

retail and wholesale sector, is competing with the huge multinationals that

have extensive resources and that are completely vertically integrated into all

spheres of the liquid petroleum industry. We found that the merger would

allow Exel to gain access to extensive resources and to expand its participation

in other spheres of the production chain thereby enhancing its competitive

ability in the market.

2.6 OBJECTIVE 6:

TO PROMOTE GREATER SPREAD OF OWNERSHIP, IN PARTICULAR

TO INCREASE THE OWNERSHIP STAKES OF HISTORICALLY

DISADVANTAGED PERSONS

In merger analyses, we are required to consider the extent to which a merger

would lead to a greater ownership by historically disadvantaged individuals

(HDIs). In so doing, we must consider whether the negative competitive effects

of a merger can be outweighed by the potential benefits arising from the

promotion of BEE participation in the economy. Notable mergers in this regard

include the acquisition of Exel by Sasol Oil, and Anglovaal Mining and Harmony

Gold Mining by Ubuntu Consortium. Through these transactions, ownership

stakes of HDIs were increased.

Real Estate 15%

Manufacturing 31%

Mining 15%

Services 9%

Wholesale 15%

IT 15%
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Our findings, based on data available, were that government legislation and

the introduction of sector-specific charters have impacted positively on merger

and acquisition activities. Mergers involving BEE firms seem to have increased

since government legislation was introduced.

Our approval of these transactions has resulted in HDIs playing a bigger role

in industries. We thus ensured that the ability of HDIs to increase ownership

in key sectors of the economy is attained, and that the economy actually

develops towards a more level playing field by ensuring the distribution of

wealth previously concentrated in the hands of a few industrialists.

FIGURE 14: BLACK ECONOMIC EMPOWERMENT: APRIL 2003-MARCH 2004

Wholesale 8%

Services 8%

IT 5%

Transport 5%
Retail 3%

Financial Services 19%

Manufacturing 22%

Other 11%

Mining 19%
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E F F I C I E N C Y,  E F F E C T I V E N E S S
A N D  E C O N O M Y



PG 35ANNUAL REPORT 2004PG 34 ANNUAL REPORT 2004

3.1 OUR PERFORMANCE

The statistical data set out in Figures 15 to 17 illustrates our performance or outputs in terms of efficiency, effectiveness and economy in line with the Public Finance

Management Act.

3.2 OUR HUMAN RESOURCES

We acknowledge that employees are our source of innovation and competitive

advantage.  Therefore, emphasis is placed on nurturing an environment that

is conducive to attracting and retaining high quality employees at all levels.

Integrated into this process is our dedication to the development of human

talent so as to enhance the knowledge base and competencies of its

employees. This in turn will help maximise the performance potential of our

human capital.

Pol icy review

In the previous year we undertook a major project in which all key human

resources (HR) policies were reviewed to ensure compliance with current

legislation and HR best practice, as well as ensuring that they contain

no discriminatory practices. The amended policies are now our minimum

requirements.

Amongst other aspects, the policies include the following:

•  Remuneration,

•  Organisational training and development,

•  HIV/AIDS,

•  Occupational Health and Safety,

•  Employee Assistance Programme; and

•  Security Vetting

FIGURE 15: COST PER OUTPUT AND PER CASE

FIGURE 16: OVERVIEW OF CASES NOTIFIED AND FINALISED

CASE TYPE NUMBER OF
CASES NOTIFIED

NUMBER OF
CASES FINALISED

% OF CASES
FINALISED

TOTAL NUMBER
OF INVESTIGATORS

Advisory opinions
and clarifications

Complaints and
exemptions

Mergers

AVERAGE NUMBER
OF CASES

PER INVESTIGATOR

407

126
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100

117
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8.5
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9
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3.66

48.7

13.5

66

25.6

9

36

22.4

9.5

43.8
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/04

32.4

9.6

33.3

FIGURE 17: TURNAROUND TIME PER CASE TYPE
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Capacity building

Communication

Legislative review

Policy development

Education &
information

Advisory opinions

Enforcement
investigations

Merger investigations

Cost per case is calculated by dividing the number of cases finalised through the total cost applicable on merger investigations,
enforcement investigations and advisory opinions.

CASE TYPE  AVERAGE TURNAROUND
 TIME  (BUSINESS DAYS)

Mergers             26

Complaints and exemptions 143

Advisory opinions 14

Note: Some percentages exceed 100%. This is as a result of cases brought forward from the previous financial year.
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Employment Equity

In complying with the requirements of the Employment Equity Act, our staff

composition reflects the country's demographics at all levels of our employment

profile.

Excellent progress has been made towards the realisation of our diversity

objectives. This is indicated by the representation of designated groups at

all levels, as indicated by the following graphs:

Technical  Staff

Our technical staff is comprised of professional and administrative members who

contribute to the achievement of our overall strategic objectives. Economists

and lawyers are responsible for the legal and economic analysis investigation of

merger cases, enforcing prohibited practices and ensuring compliance with the

Competition Act.

FIGURE 20:  BREAKDOWN BY GENDER

ACTUAL 2003/04ACTUAL 2002/03

The percentage of female staff members is currently 52% of the entire workforce.
Gender representivity across all levels and divisions has been the Commission's key drive.FIGURE 19: DESIGNATED GROUP PER DIVISION

Commissioner’s Office              4 4

Mergers and Acquisitions  9 10

Enforcement and Exemptions 9 11

Compliance 8 10

Policy and Research 4 8

Corporate Services 18 20

Legal Services 5 6

Total 57 69

DESIGNATED
GROUPS

DESIGNATED GROUPS
INCLUDING WHITE WOMEN

FIGURE 18: ANALYSIS OF DESIGNATED GROUP REPRESENTATION

JOB LEVEL MARCH 2003 ACTUAL        MARCH 2004 ACTUAL

Executive Management              7% 9%

Professional  54% 58%

Associate Professional / 6% 6%
Technical

Administrative 33% 27%

Figure 19, shows that 85% of our staff members are from designated groups, based on a total of 81 employees.

Male 46%

Female 54%

Male 48%

Female 52%
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Skills development

We are committed to enhancing the skills of our employees by encouraging a

culture of continuous learning.  This is achieved by offering plenty of opportunities

for personal development and growth. We fund both informal and formal training

courses offered by various academic institutions.

This commitment is reflected in the number of hours spent on training. Figure

22 on page 39 summarises the number of hours Commission employees spent

on training during 2003/04.

An analysis of employees who participated in the education assistance programme

as at 31 March 2004 is provided below:

• 8% are studying through programmes in the legal field,

competition law and economics;

•  46% are studying in management and operational fields;

•  46% are pursuing Masters and Doctorate degrees.

Furthermore, 20% (2003:17%) of senior staff members enrolled for the intensive

Presidential Strategic Leadership Development Programme offered by the

Diplomacy, Intelligence, Defence Education and Training Authority.

FIGURE 21: ANALYSIS OF TECHNICAL STAFF PER DIVISION
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FIGURE 22: STAFF TRAINING

TYPE OF TRAINING

2136 hours

1568 hours

408 hours

336 hours

240 hours

152 hours

124 hours

48 hours

40 hours

36 hours

24 hours

5112 hours

HOURS SPENT ON TRAINING

Secretarial and admin support

Time management

Communications

Project management

International Competition Law & Economics

Computer related

HR-related

Competition Law (local)

Radio and media

Managerial and leadership

Other

Total hours spent on training

Note: The number of training hours are calculated as follows: Number of days of training x Number of people training,
converted into hours. 1 day of training = 8 hours.

The breakdown of economists and lawyers in the various divisions.
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International training

Staff members also attended various international courses and conferences

such as:

•  EU Competition Seminar

•  American Region Conference - Post Delta

•  American Bar Association

•  EU Summer School

•  International Conference on Politics and Information Systems: Technologies

 and Applications

•  International Conference on Merger Analysis

•  International Anti-trust Conference

We also continued with exchange programmes in the Southern African

Development Community (SADC) region with the second secondment of four

staff members from the Monopolies and Prices Commission of Kenya.

The seconded officials were based in the Mergers and Acquisitions Division

of the Commission, where they worked alongside investigators on cases and

in the process transferred skills. We hope to continue this training with other

competition authorities in the SADC region.

We also hosted an Enforcement Case Law Seminar facilitated by the

Organization for Economic Co-operation and Development (OECD) and funded

by United States Agency for International Development (USAID). Members

of the SADC region, Competition Tribunal and Commission staff attended

the seminar.

Social investment

We believe that the perpetual development of individuals and communities

is possible mainly through meaningful transfer of practical skills. With this in

mind, we have invested in the Graduate Training Programme. The programme

offers 12 months' intensive training in Competition Law and Economics to

previously disadvantaged graduates.

On completion of the programme, the graduate trainees will have skills which

will assist them in gaining employment within the competition authorities,

other regulatory bodies, private legal firms or research institutions.

3.3 INFORMATION TECHNOLOGY

We provide a secure, user friendly and efficient IT environment for all employees.

We continually adopt new technologies and systems to enhance the productivity

of our employees.

The following key achievements during the year under review are worth noting:

• Upgrade of the in-house Case Management System:  New action

 templates were programmed into the system with enforcement cases

 now having customised action templates. User-friendly reports were

 added to the system, which now help support departments in finalising

 case payment reconciliations timeously.

• Replacement of old printing and photocopying equipment with state of

the art digital machines. The new photocopying and printing machines

 minimise administration tasks and are more cost-effective.

• Replacement of old IT hardware. Tenders were awarded to three SMEs

to supply us with laptops, desktops and a server. Processes have been

initiated to transfer the old equipment to the Department of Education,

 in line with the National Treasury-approved Supply Chain Framework.

• Implementation of the Storage Area Network (SAN): The SAN

implementation has alleviated space problems on the server. A SAN is

a high-speed special-purpose network or sub-network that interconnects

 different kinds of data storage devices with an associated data server

on behalf of a larger network of users.

3.4 REGISTRY AND RECORDS MANAGEMENT

For the period under review we experienced an increase in case filing and

existing Commission files. As a result, we purchased more filing beams to

increase the capacity of the archive room. Despite the increase in volumes

of new filings, existing case and non-case documents, we have managed to

maintain the two-hour turnaround time on case registration, scanning and

indexing of case documents. Once scanned, case documents are accessible

by the Commission online, 24 hours a day.

3.5 SECURITY AND FACILITIES MANAGEMENT

Steps are taken on the terrain of physical security, not only to defend against

threats, but also to limit the damage in case of incidents as well as to facilitate

the eventual investigation of these matters.

During the year under review, we conducted an Information Security Audit in

order to address information risks on the security in the Commission. This was

initiated to ensure that we comply with the Minimum Information Security

Standards. Measures which were implemented to address the deficiencies that

were identified during the audit included the following:

• Security Awareness Programme,

•  Key control management and appointment of key custodian,

•  Disaster Recovery Plan, with regular backups on our electronic information,

 and these files are stored off site; and

•  Evacuation drills, as part of the Commission's Contingency Plan.

Employees were also sensitised with regard to their role in the security function.

THE YEAR AHEAD

I would like to extend our appreciation to all key stakeholders, particularly to

the former Minister of Trade and Industry, Mr Alec Erwin, the Director General,

Dr Alistair Ruiters, and the dti, for their continued support during the past

financial year. We cannot emphasise enough the role that they have played

in assisting us to achieve our objectives.

In the year ahead we shall continue to focus on the consistent improvement

and refinement of our approaches and techniques. With new measures in

place, such as the CLP, we will be pursuing cartel activity more vigorously

so that we can ensure that our economy is not seen as a "safe haven" for

offenders.

In addition to this, we will concentrate on advocacy, especially with other

government departments and Parliament. More effective monitoring of

parastatal activity is required - and greater support and co-operation from

parastatals must be secured when competition issues arise with them. We

shall endeavour to work smarter and swifter, fast-tracking cases within the

year. Alternative solutions to prosecution will be investigated (for instance,

settling out of court, or consent orders) without compromising the protection

of consumers. Furthermore, achieving measurable change has now become

essential; the reduction of concentration levels in specific sectors - telecoms

for example - comes to mind.

In striving to honour our mandate, we must constantly restate our position

of "first stop for assistance; not last stop for resistance". Finally, we must all

remain in the service of one goal: a fair and truly competitive economy.
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4. CORPORATE GOVERNANCE

4.1 COMPLIANCE WITH CORPORATE GOVERNANCE BEST

PRACTICES

We are committed to the principles of openness, accountability and integrity

as advocated in the King Code of Corporate Governance, all of which are

fully endorsed by the Commissioner and the Executive Committee.

4.2 THE COMMISSION

The powers of the Commission are vested in the Commissioner who, as Chief

Executive Officer, is directly responsible to the Minister of Trade and

Industry. The Commissioner is responsible for the general administration of

the Commission and for performing any functions assigned to it in terms of

the Competition Act.

For purposes of decision-making regarding cases, the Commission consists

of the Commissioner and the deputy Commissioner.

4.3 EXECUTIVE COMMITTEE

We have an Executive Committee under the chairmanship of the Commissioner.

All the Executive members have been appointed on the basis of their business

acumen and skills.

The Committee meets on a weekly basis, and monitors the performance of

the Commission. The Committee provides for a forum for the generation of

ideas as well as a more robust, pluralistic and adoptable decision-making

power. It addresses a broad range of key issues and ensures that debates

on matters of policy, case analysis and strategic planning are critical, constructive

and informed. The Committee approves major capital expenditure for the

Commission's discretion.

The Committee has access to the advice and services of the Commission

Secretary. It is his role to ensure that the Commission complies with relevant

legislation and regulations and to ensure implementation of best practices in

all areas of operation.

A Management Committee comprising all heads of departments and seniors

within the Commission was established to review strategic issues and policies

prior to referral to the Executive Committee. This facilitates broader participation

of staff in the decision making process of the Commission.

4.4 MANAGEMENT REPORTING

On a monthly basis, the financial performance and key statistics are

reported against approved budgets and compared with those of previous

years. Cash-flow forecasts are updated monthly and expenditure is monitored

on an ongoing basis.

4.5 INTERNAL CONTROLS

We maintain internal controls and systems designed to provide reasonable

assurance of the integrity and reliability of the financial statements, and to

adequately protect, verify and maintain accountability for its assets. These

controls are based on developed policies and procedures and are implemented

by trained personnel with an acceptable level of segregation of duties.

Management monitors the effectiveness of these controls and systems, with

the assistance of an outsourced internal audit function. All significant findings

arising from audit activities are reported to the Audit Committee and

Commissioner.

The Commissioner and internal auditors are not aware of any occurrence of

a material breakdown in the functioning of the above mentioned internal

controls and systems during the year under review.

4.6 AUDIT COMMITTEE

The Audit Committee, which was established in March 2000, met on 12 May

2003, 23 June 2003, 10 December 2003 and 24 March 2004. An independent

non-executive member chairs the Committee and the internal and external

auditors have unrestricted access to the Committee. A Steering Committee

co-ordinates the internal auditors, external auditors, the Commissioner and

the Executive Committee.

The Audit Committee reviewed quarterly internal audit reports; internal and

external audit plans, the annual report, risk assessment plan, fraud prevention

plan and financial statements for the period ending 31 March 2003 during

these meetings.

The Audit Committee has continued to assist the Executive Committee in

fulfilling its oversight responsibilities as they relate to internal controls, risk

management, compliance with laws, regulations and financial management.

Members of the Committee:

Executive members

•  Maleho Nkomo

•  Johan Dreyer

Non-executive members

•  Thabo Mosololi (Resigned : 23 June 2003)

•  Sakhile Masuku (Acting Chairperson)

•  Nonku Tshome

•  Tobie Verwey

4.7 RISK MANAGEMENT

Managing risk is an integral part of the Commission. We therefore commit

management and other resources to the ongoing improvement of the

Commission's risk and control procedures with a view to safeguarding staff,

assets and the Commission's corporate credibility and reputation.

The risk management process consists of risk identification, risk analysis and

measurement, risk evaluation, risk management strategies and the monitoring

and reporting thereof. Some significant risks to which the Commission was

exposed include operational, technological and regulatory risks.

Management, with the assistance of the Internal Auditors, is responsible for

the proactive identification, evaluation, and management and monitoring of

all significant risks faced by the Commission.

A draft Fraud Prevention Plan was developed to ensure that the Commission

can effectively address all fraud risks. A zero tolerance policy against fraud

and other acts of dishonesty is included in the Fraud Prevention Plan. The

policy states that all alleged cases of fraud will be investigated, and all

transgressors punished through both the disciplinary and legal channels to

their fullest possible measures.

4.8 CODE OF ETHICS

The Commission's management and employees are required to observe the

highest ethical standards to ensure that business practices are conducted

in a manner that is beyond reproach. These principles are incorporated in a

formal Code of Ethics, which provides clear guidelines regarding expected

behaviour of all employees.

4.9 EMPLOYMENT EQUITY

Details of the Commission's employment equity policy appear in the Report

on Employment Equity on pages 36-37 of the Annual Report.

4.10 SAFETY, HEALTH AND ENVIRONMENT

We view the occupational health and safety of our employees to be of primary

importance. We are committed to taking reasonable precautions to ensure

a safe working environment. We strive to conduct our business with due

regard for environmental concerns, and are committed to developing operating

policies to address the environmental impact of our business activities.































Develop and draft a recommendation for a

South African policy position on the regulation

of international merger controls

Interface between competition policy and trade

policy

Provide the theoretical and intellectual platform

for policy formulation that will assist with the

harmonisation of international competition

regulation

Held over until 2004/05
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