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Introduction

After lengthy and protracted litigation, on Sunday 21 August 2016, 
the Competition Commission (Commission) and ArcelorMittal South 
Africa Limited (AMSA) finally concluded a historic and momentous 
settlement agreement.1 This is an omnibus settlement agreement 
covering six separate antitrust complaints involving AMSA, five of 
which were referred by the Commission to the Competition Tribunal 
(Tribunal) and one was still at investigation stage. The six complaints all 
involve various facets of AMSA’s pricing conduct in several segments 
of the steel market. The complaints include both collusive and unilateral 
pricing conduct.  

1 At the time of writing this article, the settlement agreement concluded between the Competition 
Commission and ArcelorMittal South Africa Limited had not yet been confirmed as an order of the 
Competition Tribunal.

R1.5 BILLION ARCELORMITTAL 
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Background and context

The reasons why AMSA’s pricing conduct has, for some time, 
animated competition law enforcement and has been the subject 
of fiercely contested antitrust litigation are obvious. AMSA is the 
largest primary producer of both long and flat steel products in 
South Africa with four (4) production facilities – Vanderbijlpark 
Steel, Saldanha Steel, Newcastle and Vereeniging Steel. In the 
flat steel market, AMSA competes with Duferco Steel Processing, 
Safal Steel South Africa and also used to compete with Highveld 
Steel and Vanadium Corporation Limited (“Highveld”), which is 
currently under business rescue. In the long steel market, AMSA 
competes with Scaw South Africa (Pty) Ltd, Cape Gate (Pty) Ltd 
and also used to compete with Highveld.  

AMSA’s flat steel production takes place at Vanderbijlpark 
and Saldanha, which is mainly export oriented. Approximately 
71% of steel produced by AMSA is used in three key industrial 
sectors in South Africa, namely: construction, energy, mining, 
chemicals and water; and automotive. Steel is an essential input 
in many strategic and core segments of the economy. In terms 
of the Commission’s prioritisation framework for competition 
law enforcement, intermediate industrial products which 
include steel, have been identified as a priority sector. Indeed, 
the Commission’s indefatigable efforts to prosecute the six 
complaints involving AMSA, as well as other interventions by 
the Commission in certain downstream segments of the steel 
market such as scrap, rebar, reinforcing mesh, mining roof bolts 
and wire products evidences this fact. 

The predecessor to AMSA, Mittal SA, was memorably described 
by the Tribunal  in Harmony Gold Mining Company and Another 
v Mittal Steel South Africa Ltd and Another (“Harmony Gold”) as 
a firm that qualifies “for membership of that small universe of 
companies in whose pricing practices the state is entitled to take 
an active interest”,3 in light of the strategic role it occupies in the 
steel markets and its well-documented history as a beneficiary 
of state support.

AMSA’s pricing policy has evolved over time and the Tribunal’s 
decision in Harmony Gold sets out in greater detail the evolution 
of AMSA’s pricing policy for flat steel products from at least 
1984 to 2005. According to the evidence provided to the 
Tribunal in Harmony Gold, until 1984, Mittal/Iscor was subject 
to a price control system with prices determined on a cost-
plus basis. From 1984 to about 1992, Iscor’s prices followed 
the domestic inflation rate. By 1992 this pricing policy appears 
to have attracted imports and it seems that in response to 
these imports, a form of import parity pricing was adopted.2 

The evidence appears to indicate that a form of import parity 
pricing constituted the basis of Mittal SA’s pricing until the end 
of November 2005, at which time the pricing strategy evolved 
to a price based upon a basket of prices prevailing in selected 
countries.5 Since the Tribunal’s decision in Harmony Gold, there 
was further iteration of AMSA’s pricing policy which appears 
to involve a combination of a form of import parity pricing and 
basket pricing. From 2014 to date, AMSA employs a form of 
import parity pricing model with prices referenced to Chinese 
prices. The settlement agreement between the Commission and 
AMSA represents a further evolution of AMSA’s pricing policy. 

Hopefully, the settlement agreement will steer AMSA’s pricing 
policy towards a cost-reflective pricing model. However, as 
the Tribunal has correctly pointed out in The Competition 
Commission of South Africa v Sasol Chemical Industries,6  
“effective competition yields cost-reflective prices.”7 Ultimately, 
only a competitive steel market will be able to yield cost-
reflective prices for the benefit of the economy.

Currently, China has excess capacity and its imports constrain 
AMSA’s pricing power. In recent years, there has been a 
significant surge in flat steel imports into South Africa. The surge 
in imports triggered the approval of import duties on certain 
steel products by ITAC with the object of ensuring sustainability 
of the domestic steel industry. The steel industry is cyclical and 
is presently experiencing a weak domestic and global demand.  

The Settlement Agreement

Interestingly, the Commission’s investigations into AMSA’s 
pricing conduct appears to indicate that, in addition to unilaterally 
employing import parity pricing in flat steel products, AMSA 
also selectively and strategically engaged in collusive pricing 
and to some extent market allocation in certain segments of the 
steel markets such as long steel where it required co-operation 
of its competitors.  

In view of the fact that the settlement agreement between the 
Commission and AMSA covered six different complaints, the 
settlement negotiation process was lengthy and complex. Key 
decisions, requiring steely resolve, had to be made on both 
negotiating sides. The principles which guided the Commission 
in the settlement negotiating process included, inter alia, the 
deterrence of collusive conduct; evidential considerations in 
each case; safeguard mechanisms geared at constraining 
AMSA’s pricing power in the flat steel market in order to 
protect downstream industries; and the sustainability of the 
steel industry.

2  Case number 13/CR/Feb04 
3  Ibid at paragraph 104.
4  Ibid at paragraph 38.
5  Ibid at paragraph 39.
6  CT Case No.48/CR/Aug10.
7  Ibid at paragraph 70.
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In summary, the allegations in the six complaints forming the subject-matter of the settlement agreement are as follows:

COLLUSIVE CONDUCT

Type of 
conduct

Respondents Description of conduct
Alleged 
contravention

Remaining 
respondents 

Long steel 
cartel

AMSA, CISCO, 
Scaw and 
Cape Gate 
(Pty) Ltd. 

AMSA, CISCO, Scaw and Cape Gate (Pty) Ltd (Cape 
Gate), being competitors in the manufacturing of long 
steel products, engaged in collusion by fixing prices 
and discounts, allocating customers and sharing 
commercially sensitive information through the South 
African Iron and Steel Institute (SAISI) and the South 
African Reinforced Concrete Engineers’ Association.

Price fixing and 
market allocation

CISCO, Highveld 
and Cape Gate.  
SCAW applied for 
and was granted 
leniency in this 
complaint.

Flat steel 
cartel

Highveld and 
AMSA

During the period 1999 and 2009, AMSA and 
Highveld had an understanding in terms of which 
Highveld would follow AMSA’s lead on pricing in the 
flat steel market. The Commission also found that 
AMSA and Highveld used the industry association, 
SAISI, to exchange commercially sensitive 
information, such as sales volumes.

Price fixing and 
market allocation

Highveld (under 
business rescue).

Scrap metal 
cartel

AMSA, 
Highveld, 
Cape Gate, 
CISCO and 
Columbus 
Stainless Steel 
(Pty) Ltd and 
SAISI

AMSA, Columbus Steel, Cape Gate and Scaw fixed 
the purchase price of scrap metal. In this regard, 
the Commission found that these firms collectively 
negotiated and agreed a standard formula which was 
used to determine the purchase price of scrap metal 
as a buyers’ cartel. AMSA, Columbus Steel, Cape 
Gate and Scaw fixed the purchase price of scrap 
metal. In this regard, the Commission also found that 
these firms collectively negotiated and agreed to a 
standard formula which was used to determine the 
purchase price of scrap metal as a buyers’ cartel. 

Price fixing Cape Gate. 
Columbus has 
settled with the 
Commission 
(the Columbus 
settlement was 
confirmed as 
an order of the 
Tribunal). SCAW 
applied for and was 
granted leniency in 
this complaint.

Editorial Committee

Editor-in-Chief: 
Liberty Mncube 
Chief Economist

Itumeleng Lesofe
Spokesperson

Lydia Molefe
Communications 
Assistant

Hardin Ratshisusu
Acting Deputy 
Commissioner

Editorial Note
Dear Reader

I am delighted to share with you our latest collection of interesting, unique and well-
crafted articles in this issue of the Competition News.

There is arguably no bigger competition issue today than the contribution of competition 
policy to addressing inequality. I wish to share with you some of my observations about 
the relationship between competition policy and inequality. I believe that market power 
is one of the major sources of inequality. And I am not alone. A few commentators 
have already pointed out that the monopolist’s monopoly rents come at the expense 
of consumers. In other words, the returns from the abuse of market power go 
disproportionately to the wealthy. Traditionally, strong unions may have appropriated 
some of the market power rents but private sector unionisation is not as strong today. 
However, there are some unions who have taken their position particularly in relation to 
how the interest of workers are handled in mergers and acquisitions.

I am also pleased to inform you that in this issue we have an intriguing contribution 
written by the Acting Deputy Commissioner, Hardin Ratshisusu, calling for stiff 
penalties for cartel conduct. I am convinced that this article will stimulate a fresh 
academic and policy debate on deterrence. 

My special thanks go to our authors for their contributions to this issue. 

Happy reading! 
Editor in Chief
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ABUSE OF DOMINANCE

Type of 
conduct

Respondents Description of conduct Alleged 
contravention

 Remaining 
respondents

Barnes 

Fencing 1 

complaint

AMSA AMSA differentiated between its customers in 

terms of discounts offered for low carbon wire rod 

and this conduct amounted to price discrimination 

in contravention of the Competition Act. The 

Commission’s investigations found that AMSA 

engaged in the conduct of price discrimination in 

contravention of the Competition Act. This complaint 

concerned the period 2000 to 2003.

Price 

discrimination

No other respondent 

remains as these 

complaints relate to 

unilateral conduct.
Barnes 

Fencing 2 

complaint

AMSA In the second complaint received in December 2008, 

the same complainants alleged that the conduct 

complained of in the first complaint had continued from 

2004 to 2006.

Price 

discrimination

Excessive 

pricing 

complaint

AMSA AMSA allegedly charged excessive prices for its flat 

steel products in contravention of the Competition Act.

Excessive 

pricing

The salient features of the settlement agreement are as follows:

• AMSA has agreed to a fine of R1.5 billion payable over 5 (five) 
years (plus interest after 18 months) in 5 annual installments 
of not less that R300 million for its admitted involvement in 
the long steel cartel and the scrap buyer’s cartel. This is the 
largest penalty so far to be imposed on a single firm.

Admissions

• AMSA admits that it engaged in collusion with CISCO, Scaw 
and Cape Gate by fixing prices and discounts, allocating 
customers and sharing commercially sensitive information 
in the market for the manufacture of long steel products. 

• AMSA also admits that it fixed the purchase price of scrap 
metal with Columbus Steel, Cape Gate and Scaw. 

• In respect of the flat steel complaint and the Barnes 
Fencing complaints, AMSA admits the conduct as alleged 
by the Commission but does not admit that this conduct 
constituted a contravention of the Competition Act. 

• In relation to the excessive pricing complaint, AMSA does 
not admit that it acted in contravention of the Competition 
Act. However, it has agreed to remedies to address 
competition concerns arising from its pricing conduct for 
flat steel. 

Pricing remedy

• AMSA has agreed that it shall, for a period of 5 years, not be 
permitted to earn an EBIT (earnings before tax and interest) 
margin percentage greater than 10% on flat steel products 
sold in South Africa over a 12 month period linked to AMSA’s 
financial year. 

• The 10% EBIT cap is subject to variation up to a maximum 
of 15% if the difference between the raw material basket 
cost and the basket price (raw material basket spread) 
exceeds or is forecast to exceed USD350/t for a period of at 
least 3 months.

Capital Investment

• AMSA has committed an additional capital expenditure of 
R4.5 billion over 5 years subject to it being feasible and 
affordable.

Conclusion

The Commission hopes that this important settlement will 
encourage other firms, currently locked in litigation with the 
Commission in the steel cases, to follow AMSA’s lead (pun 
unintended) and consider settling these cases. Experience has 
shown that if a firm does not extricate its business from antitrust 
litigation, antitrust litigation becomes part of its business. This 
settlement agreement presents an opportunity not only for 
AMSA but for other firms in the steel industry implicated in 
collusive practices, to rid themselves of past collusive and anti-
competitive behaviour, and focus their resources on navigating 
a challenging domestic and global steel environment.

Administrative penalty
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The Competition Commission (Commission) 
recommended to the Competition Tribunal 
(Tribunal) that the large merger whereby 
Anheuser-Busch InBev SA/NV (AB InBev) 
intends to acquire SABMiller plc (SABMiller) 
be approved with conditions. The Commission 
found that the proposed merger raises several 
competition and public interest concerns.

AB InBev is active in the production, marketing and distribution 
of beer, near beer and soft drink products. In South Africa, 
AB InBev only supplies beer products and its brands include 
Corona Extra, Stella Artois, Beck’s Blue and Budweiser 
which are imported and sold through DGB (Pty) Ltd (DGB), a 
global distributor of alcoholic beverages. SABMiller is a public 
company with a primary listing on the London Stock Exchange 
and a secondary listing on the Johannesburg Stock Exchange 
(JSE). Through its subsidiaries, SABMiller is involved in the 
manufacture, distribution and sale of various types of alcoholic 
and non-alcoholic beverages. 

Recommendation of the Commission to the Tribunal

The Commission found that SABMiller, through SAB, holds a 
significant shareholding in Distell Group Limited (Distell). Distell 
is the largest producer of ciders in South Africa, followed 
by SABMiller. Upon implementation of the merger, AB InBev 
would be entitled to appoint a certain number of directors to 
the board of Distell, its direct competitor. The Commission 
was of the view that this relationship creates a platform for 
the exchange of commercially sensitive information between 
AB InBev and Distell. Further, the ownership of an economic 
interest in a direct competitor is likely to dampen potential 

competition that could occur between AB InBev and Distell in 
relation to the production and supply of ciders in South Africa. 
In order to address the above concerns, AB InBev agreed to 
divest (i.e. sell off) the Distell shareholding.

The Commission also found that AB InBev bottles soft drinks for 
Pepsi in other jurisdictions and would post-merger also bottle 
soft drinks in South Africa for Coca-Cola. The Commission 
was concerned that these bottling arrangements for the two 
global leading soft drinks manufacturers could be a platform 
for coordination.  In order to address this concern, AB InBev 
has undertaken to ensure that its employees who are involved in 
bottling operations for Coca-Cola would  not also be involved in 
its bottling operations for Pepsi, and there would  be no sharing 
of commercially sensitive information between the two.

SABMiller (through Coleus) is the dominant supplier of tin metal 
crowns in South Africa. The Commission was concerned that 
the merger would increase the likelihood of the merged entity 
foreclosing its competitors by refusing them access to tin metal 
crowns. To remedy this concern, AB InBev has undertaken that it 
will supply tin metal crowns to third parties for a period of 5 (five) 
years and that it will not enter into any exclusive agreements nor 
induce Coleus not to deal with or supply third parties.

The Commission was also concerned that the transaction would 
have a negative impact on the ability of small beer producers to 
compete effectively. As their rate of sale is small in comparison 
to the larger brewers, small brewers are allocated limited space 
in retail outlet cold rooms. In order to address this concern, AB 
InBev undertook to ensure that retail outlets and taverns which 
are solely supplied by it with beverage coolers or refrigerators 
are free to provide at least 10% of the capacity of 1 (one) such 
beverage cooler or refrigerator.

WHEN GOLIATH 
MEETS GOLIATH

The APPROVAL of the SAB 
and Inbev MERGER
By Grashum Mutizwa & Portia Bele

Anisa Kessery addressing the Tribunal during the hearing.
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This condition will endure in perpetuity.   

In addition, AB InBev also undertook that it will not preclude 
or induce any retailer from offering non-merged entity owned 
cold storage and non-merged entity owned refrigerator space 
to competing third parties. 

AB InBev also committed to make available over a 5 year period 
an aggregate amount of R1 billion for investments in South 
Africa. This investment will be utilised for the development of the 
South African agricultural outputs for barley, hops and maize, 
as well as to promote entry and growth of emerging and black 
farmers in South Africa. 

The Commission received concerns regarding the potential 
impact of the proposed merger on employment. These concerns 
relate to job security and post-merger restructuring which may 
result in the loss of employment. In this regard, AB InBev has 
undertaken that it will not retrench any employee in South Africa 
in perpetuity.  

There are additional negative employment effects arising from 
the potential termination of the distribution agreements with 
DGB. AB InBev undertook that it will offer employment to those 
employees of DGB who may be retrenched in the event that the 
agreements are terminated. 

Small beer producers source the majority of their hops and malt 
requirements from SABMiller Hops Farms and SAB Maltings 

respectively (both controlled by SAB). The Commission 
identified concerns relating to the security of supply of raw 
materials to small beer producers post-merger. The Commission 
recommended a condition that AB InBev continues to supply 
input products, such as hops and malt, that are currently 
supplied by SABMiller to small beer producers. 

In order to address any potential impact that the merger may 
have on the South African suppliers of input products such 
as glass bottles, cans, ends, crowns, paper labels, kegs and 
raw materials required for beer production, the merged entity  
committed to source its inputs from local suppliers and comply 
with the terms and conditions of SABMiller’s existing supply 
agreements. AB InBev also undertook to comply with the terms 
and conditions of the current agreements that exist between 
SABMiller and owner-drivers. The Commission also found 
that there may be a potential dilution of BBEEE ownership in 
SABMiller at the maturity of the empowerment Zenzele Scheme 
in 2020. The merging parties agreed to submit to Government 
and the Commission by no later than 2 (two) years after closing 
the merger outline its black economic empowerment plans for 
the future.

Decision of Tribunal 

On 30 June 2016, the Tribunal also approved the transaction 
subject to conditions that largely mirror the recommendations 
of the Commission.
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The Competition Commission concluded 
a Memorandum of Understanding 
(MOU) with the European Commission’s 
Directorate-General Competition (DG 
Comp) in Brussels on 22 June 2016. The 
European Union is South Africa’s biggest 
trading partner and over 2000 EU 
companies operate within South Africa. 
In this context, strengthening existing 
cooperation is important and the MOU 
has a number of provisions which beef 
up coordination of enforcement activities 
between the two agencies.

The MOU creates a framework for coordinated enforcement 
actions to be taken by the Commission and the DG Comp.  
If the parties are pursuing enforcement activities concerning 
the same or related cases, the MOU states that they “will 
endeavour to coordinate their enforcement activities, where 
this is possible.” Either of the agencies can request the other 
to initiate “appropriate enforcement activities” or expand 
ongoing enforcement activities within the limits of applicable 
competition law.

The MOU also enables the Commission and the DG Comp to 
share experiences and views on, among other things:

• Competition policy and enforcement developments in 
their respective jurisdictions, including investigations of 
competition law infringements and

• Operational issues affecting the efficiency and/or 
effectiveness of the Commission and the DG Comp.

Technical cooperation initiatives are also covered by the 
MOU, including exchange of staff and organisation of capacity 
building activities such as seminars and training workshops. 
The DG Comp has already made the services of one of its 
senior cartel experts available for a workshop on anti-cartel 
investigative techniques organised jointly by the OECD and 
the Commission in July 2016.

The MOU came into effect on the date of its signature by 
the Competition Commissioner and the Commissioner 
for Competition in the European Commission, Margrethe 
Vestager, and continues indefinitely.

“The EU is one of South Africa’s biggest trading, investment 
and development partners. This MOU therefore strengthens 
the cooperation that already exists and we are delighted 
to be part of this historic initiative,” said Commissioner 
Tembinkosi Bonakele.

Commission’s MOU 
with European Commission 

paves way for GREATER 
COOPERATION By Alex Kuhn

Commissioner Tembinkosi Bonakele and Commissioner Margrethe Vestager, European Commission signing of the MOU.
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Officials from the competition authorities of ten SADC member 
states met between 27 and 29 July 2016, to discuss ways to 
improve coordination of anti-cartel enforcement activities in 
the region and to build capacity for doing so.

The inaugural SADC Cartels Working Group meeting, chaired by 
the Zambian Competition and Consumer Protection Commission 
and hosted by the Commission, took place on 27 July 2016 in 
Pretoria. In-depth analysis of each authority’s legal framework and 
capacity for prosecuting cartels was undertaken by 29 officials 
attending the meeting. A detailed framework for cooperation on 
cartels between SADC member states’ competition authorities 
was agreed to, and will be tabled for adoption at the next 
SADC Competition and Consumer Protection Policy and Law 
Committee. The Working Group also considered how to tackle 
cross-border cartels and provide support to one another to 
build a skills base appropriate for effective enforcement. A staff 
exchange programme has already been undertaken between 
the South African and Mauritian agencies and more are planned 
between other SADC competition authorities.

Head of the Commission’s Cartel Division, Makgale Mohlala, 
noted: “This is the forum through which we will be able to 
sharpen the ability of SADC countries to detect, investigate 
and prosecute cartels. We must be clear on how we are going 
to cooperate and conduct joint investigations and joint dawn 
raids. As a region, we need to up our game if the cartelists are 
to start taking us seriously.”

Following the SADC Cartels Working Group meeting, the OECD, 
in collaboration with the Directorate-General of Competition of 
the European Commission (DG Comp) and the Commission, 
facilitated a two-day training course on cartel investigation 
techniques and procedures on 28 and 29 July 2016. 

Over 50 officials attended the training which covered 
effective investigative tools including leniency programmes, 
dawn raids, and interviews and interrogations. The training 
gave insights into best practices and discussed tips (dos and 
don’ts) based on country experiences. Practical exercises 
provided opportunities for participants to learn and exchange 
know-how. 

Senior OECD competition expert and course facilitator, Antonio 
Capobianco, said that many competition authorities around 
the world give high priority to cartel detection and prosecution. 
“The availability and quality of evidence to be used in cartel 
cases is decisive for the successful initiation and completion 
of a cartel investigation. The training therefore takes a closer 
look at direct and indirect evidence to be used in cartel cases 
and at ways of obtaining it.”

DG Comp senior policy adviser, Christopher Mayock, presented 
the European Commission’s air freight forwarding case 
prosecuted against four cartels which fixed prices and trading 
conditions in the industry. The aggregate fine imposed on the 
44 companies involved was €169 million. The case was used to 
explore the types of evidence necessary in the EU to constitute 
sufficient proof of a cartel’s existence. 

Commissioner Tembinkosi Bonakele observed that increasing 
cooperation between institutions like the OECD and DG Comp 
and SADC competition authorities was bound to result in 
better outcomes against cartels operating in the region. “I look 
forward to joint operations in the SADC region, and commit us 
to providing support wherever possible in the continuing fight 
against cartelists,” he said.

SADC AUTHORITIES 
set to CRACK DOWN
          ON CARTELSBy Alex Kuhn

Members of the SADC working group on cartels.
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1  As usual this only includes transactions where the purchase consideration was listed. There were 8 transactions in which the purchase consideration was not clear.

M&A QUARTERLY 
Performance Report 
– QUARTER 1 (Q1) 

OVERVIEW OF Q1

The number of cases notified to the Commission has markedly 
increased in Q1 of 2016/17.  There has been a quick turnaround 
in the number of cases notified in the period. In the last 
quarter of 2015/16, it was anticipated that the upturn in merger 
notifications in Q1 of 2016/17 would be slow and gradual, given 
the general slow economic outlook experienced in the country. 
However, there has been a rapid upturn in the number of cases 
notified in the period. 

The Commission received 103 merger notifications during Q1 
which was a significant increase from the 49 notified in Q4 of 
2015/16. Of these 103, 63 mergers were finalized in the period. 
This was, however, a decline in the number of finalized cases 
from 89 in Q4 of 2015/2016 to 63. 58 of these transactions 
(92%) were approved without conditions, four were approved 
with conditions (6%) and the decline in conditional approvals 
appears consistent with the decline in the number of finalised 
cases. There were no transactions prohibited in this period.

The total value of transactions in Q1 was significant, at R1 
733 738 817 471 (more than R1.7 trillion).1 The largest merger 
finalised in Q1 by purchase consideration was the AB InBev/
SAB merger which had a purchase consideration of 71 billion 
British Pounds (which converts to more than R1.6 trillion as at 
the date of the merger filing).

The mergers finalised in Q1 were dominated by Property (24.2%), 
Manufacturing (21.0%) and Wholesale (12.9%), followed by 
Finance (9.7%), Construction (6.5%), Mining (4.8%), Agriculture 
(3.2%), Healthcare (3.2%), Information & Communication (3.2%) 
and Transport (3.2%). The data does not, however, show any 
discernible trend on the ultimate acquiring firm/s. The data 
indicates that acquisitions are being made by different ultimate 
acquiring firms across all sectors of the economy, suggesting 
diversification strategies for most firms. 

Although there were no mergers prohibited in Q1, there were 
some notable transactions such as the AB InBev/SAB, MPact/
Remade and Southern Sun/Hospitality Hotel Fund which 
were all approved subject to conditions by the Tribunal. These 
transactions will be discussed in more detail in the report.

At the commencement of Q1, the Monitoring Unit was monitoring 
123 cases where conditions have been imposed. At the end of 
the Q1, three cases were closed and four new cases were added 
to the monitoring list. The five new conditions added to the 
monitoring list were large mergers recommended for conditional 
approval to the Tribunal. Therefore, at the end of Q1, the Unit was 
monitoring 125 cases. The number of conditional approvals was 
relatively low in Q1, which to some extent explains the attainment 
by the M&A Division of all service standards in the period as the 
negotiation and settling of conditions often delays the conclusion 
of transactions. 

Of the five cases approved with conditions, two cases had an 
impact on employment. This was largely in the manufacturing 
sector. The remaining three comprised a mixture of behavioural 
and structural remedies as notably imposed in the AB InBev/
SAB merger. There were no jobs lost while there were jobs 
saved in Q1, with a net positive effect of 1 168 jobs. 

In terms of upcoming key mergers in quarter 2 (Q2), there is 
the widely reported acquisition of Neotel by Liquid Telecom. 
The transaction has already generated interest from other 
third parties involved in the telecommunications sector. The 
transaction follows the abandoned Vodacom/Neotel merger 
which the Commission investigated in the previous financial 
year. There is also the Clicks/Netcare pharmacies merger which 
is currently under investigation and there is another significant 
transaction expected in the retail sector.
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STATISTICS

There was a significant increase in the number of mergers 
notified in Q1, with a (210%) increase from 49 in quarter 4 (Q4) of 
2015/16 to 103 in Q1 of 2016/17. There was, however, a decline 
in the number of finalized cases from 89 to 63 as more cases 
were carried over and finalized from Q3 to Q4 of 2015/16 than 
the ones carried over from Q4 to Q1.

Table 1: Q1 Mergers of 2016/17

JAN-MAR APR- JUN

Notified

Large

Intermediate

Small

49

15

33

1

103

26

75

2

Finalised

Large

Intermediate

Small

89

28

59

2

63

15

48

0

Approved without conditions

Large

Intermediate

Small

75

24

50

1

58

11

47

0

Approved with conditions

Large

Intermediate

Small

10

3

7

0

5

5

0

0

Prohibited

Large

Intermediate

Small

2

0

1

1

0

0

0

0

Withdrawn/no jurisdiction

Large

Intermediate

Small

2

1

1

0

1

0

1

0

Source: Competition Commission

Table 1: Provides an overview of the cases notified and 
finalized by the Commission by category. The number 
of intermediate mergers notified to the Commission 
represents the highest proportion of all cases notified and 
it is this category where the largest increase in notifications 
emanated with a 227% increase. 

The trend experienced in Q1, in relation to number of 
notifications, is somewhat consistent with prior years, 
wherein notifications increase in Q1. This is also because 
Q4 routinely experiences the lowest number of notifications.

Table 1: Sets out the number of mergers by decision and 
shows that out of the finalised 63 merger reviews in Q1, 58 of 
these transactions (92%) were approved without conditions, 
five were approved with conditions (6%). The decline in 
conditional approvals is consistent with the decline in the 
number of finalised cases. There were no transactions 
prohibited in the period.

Table 2: Highlights the turnaround times for the different cases 
finalised in Q1. 

Table 2: Average turnaround times for Q1

April -June

Phase
Total number of 
transactions

Service 
Standard 

Average 
Turnaround 
time

Phase 1 39 20 17

Phase 2 17 45 37

Phase 3

Small & 

Intermediate
60 60

Large 120 119

Total 622 30

Source: Competition Commission

The M&A Division has met all the turnaround times 
as prescribed in the service standards. A notable 
improvement is on the Phase 2 cases whose turnaround 
time has markedly declined to 37 from 47 in the previous 
quarter. The improvement could be largely explained by 
the relatively manageable caseload on the cases finalised 
in Q1 as well as the fewer conditions imposed on cases 
during the quarter. 

However, given the rapid increase in the number of 
notifications in the quarter (and if the trend persists 
into Q2), the case load is likely to increase  which may 
impact on the turnaround times going forward given 
that the number of human resources remains fixed. 

2  The total number of cases here differs from the total number of finalised cases because there was one case abandoned in the period which is excluded from this total.
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KEY CASES IN Q1

A number of key cases were decided in the quarter under review. 
The following cases were decided in Q1:

(a) Commission recommends conditional approval of AB 
InBev/SAB merger;

(b) Mpact/ Remade merger - approval with conditions; and
(c) SSH/HPF merger.

M&A ACTIVITY AND SECTOR INSIGHTS IN Q1

As mentioned, there was a total of 63 mergers finalised compared 
to 89 mergers finalised in Q4. This represents a quarter-on-
quarter growth rate of -29.5% and an annualised quarter-on-
quarter growth rate of -53.4% (there were 113 finalised mergers 
in Q1 of 2015/2016 financial year).  

Figure 1 shows that finalised mergers in the first quarter of 
2016/2017 financial year were dominated by Property (24.2%), 
Manufacturing (21.0%) and Wholesale (12.9%). This was followed 
by, Finance (9.7%), Construction (6.5%), Mining (4.8%), Agriculture 
(3.2%), Healthcare (3.2%), Information & Communication (3.2%) 
and Transport (3.2%). Other sectors which experienced some 
merger activity during the same period include Recreation, 
Education, Professional Services and Water & Sewage, each 
accounting for 1.6% of mergers finalised in the first quarter.  

The data does not show a consistent trend on the ultimate 
acquiring firms. The data indicates that acquisitions are being 
made by different ultimate acquiring firms across all sectors of 
the economy. The only exception was First Rand Limited which 
made two acquisitions, one in the Property sector and the other 
one in the Financial Services sector. 

Figure 1: Finalised by sector, first quarter 2016/17 
financial year*

Other includes sectors such as Administration, Recreation, 
Education, Professional Services and Water & Sewage, with each 
sector accounting for 1.6% of finalised mergers in the first quarter.

Figure 2 shows that in the first quarter of the 2016/17 financial 
year, the sectors which grew (at quarter-on-quarter annualised 
rate) include Construction (300%), Agriculture (100%) and 
Finance (100%).  Some sectors grew from a low base in the 

first quarter of the 2016/17 financial year. These sectors include 
Healthcare (2), Information & Communication (2), Professional & 
Scientific Services (1) Administration Services (1), Entertainment 
& Recreation (1), Education (1) and Water & Sanitation.  

Sectors which decelerated in the first quarter of the 2016/17 
financial year include Advertising (-100%), Broadcasting (-100%), 
Consulting (-100%), Electricity (-100%), Fishing (-100%), Forestry 
(-100%), Insurance (-100%), IT (-100%), Publishing (-100%), 
Retail (-100%), Security Services (-100%), Mining (-50%), 
Manufacturing (-50%), Property (-40%), Wholesale (-38%) and 
Transport (-33%).  

Figure 2: Quarter-on- quarter growth rate in finalised 
mergers (y/y), first quarter 2016/2017 financial year
Source: Competition Commission

COMPLIANCE AND IMPACT OF REMEDIES 
IMPOSED IN QUARTER 1

The Monitoring Unit (the Unit) is responsible for monitoring 
active conditions that are pending, closing lapsed conditions 
and commenting and reviewing new conditions to be imposed. 
In addition, the Unit also investigates allegations of apparent 
breach of conditions. In this financial year, the unit has identified 
23 conditions that are due for closing.  At the end of Q1, the 
Unit had closed three conditions. The Unit did not deal with any 
investigations or breaches in Q1. This report will highlight the 
number of conditions closed at the end of Q1 as well as the new 
conditional approvals in Q1: 

(a) Monitoring Pending Conditions 

At the commencement of Q1, the Unit was monitoring 123 
cases where conditions have been imposed. At the end of Q1, 
three cases were closed and five new cases were added to the 
monitoring list. The five new conditions added to the monitoring 
list were large mergers recommended for conditional approval 
to the Tribunal. At the end of Q1, the Unit is therefore monitoring 
125 cases. As observed earlier, the number of conditional 
approval was relatively low in Q1, with only five conditional 
approvals. These statistics will be presented further below, 
under the section dealing with conditions imposed in Q1.     

(b) Closing of lapsed conditions 
 (i) Employment conditions 
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In the Uniprint Labels, (a Division of Times Media Proprietary 
Limited), Ferroprint Business and The Cast Arena Assets 
merger, conditions imposed required that the merging 
parties and their respective direct and indirect subsidiaries 
not retrench more than 33 employees comprising 10 unskilled 
and 23 semi-skilled employees for a period of 2 (two) years 
from the Effective Date. 

The merging parties submitted all the compliance reports 
confirming that they retrenched a total of 18 employees during 
the 2-year period consisting of six unskilled, nine semi-skilled 
and three skilled employees. The Commission was thus 
satisfied that the merged entity complied with the conditions.

In the TakeALot Online (Pty) Ltd (TakeALot) and Kalahari.
com Being a Division of MIH Internet Africa (Pty) Ltd merger, 
the conditions imposed required that the merging parties 
undertake no more than 200 retrenchments (as a result of the 
merger) for 12 months, following the Implementation Date. The 
merging parties were required to provide support measures 
to any retrenched employees through, among others: career 
counselling, administrative assistance in relation to UIF etc, 
notifications to affected employees regarding available 
vacancies and redeployment within the Naspers Group 4 
(four) months from the Approval Date as well as setting up a 
Training Fund for the affected employees.

The merging parties submitted 2 (two) compliance reports 
setting out that there were only 49 affected employees of 
which three secured employment, bringing the number down 
to 46 affected employees. The merging parties submitted 
that they provided career guidance and counselling to the 
affected employees of only which 1 (one) affected employee 
used the service. The merging parties also afforded the 
affected employees unlimited access to the Human Resource 
Department. The merging parties contacted the affected 
employees via e-mail to confirm their agreement to receive 
updates on suitable vacancies in the new merged firm and 
the Naspers Group. Those who did not respond by email 
were contacted via telephone and only nine employees did 
not confirm their preference to be informed of vacancies. 
The merging parties collated the CVs of affected employees 
which were distributed, by consent, to the Naspers Group. 

The merging parties confirmed that 28 affected employees 
consented to their CVs being distributed within the Naspers 
Group nine did not submit their CVs. The merging parties also 
submitted that two affected employees were re-employed 
within the Naspers Group. The merging parties submitted that 
they set up a training fund and 19affected employees applied 
for the Training Fund, which were subsequently approved. It 
costs a total of R434 748. The Commission was thus satisfied 
that the merged entity complied with the conditions.

 (ii) Behavioural conditions 

In the Transpaco Plastics Proprietary Limited and East 
Rand Plastics Dvision of Astrapak Manufacturing Holdings 
Proprietary Limited merger, the behavioural conditions 
imposed required that Transpaco Flexibles Wynberg 
(Transpaco) furnish the Commission, within 3 (three) months 
of the Approval Date, with a signed and binding written 
agreement between it and Clorox Africa (Pty) Ltd (Clorox), 
confirming that it will supply Clorox with plastic refuse bags 
for a period of not less than 3 (three) years from the Approval 
Date. The conditions also required that Transpaco develop 
and submit a Confidentiality and Information Exchange Policy 
to the Commission within three months of the Approval 
Date and ensure that its executives and management team 
undertake and complete an electronic competition law 
compliance training programme within nine months of the 
Approval Date.  

Transpaco complied and circulated a copy of the Conditions to 
the General Manager of Clorox and submitted a Confidentiality 
and Information Exchange Policy to the Commission within 
3 (three) months from the Approval Date and submitted a 
signed and binding written agreement between it and Clorox 
following the Commission issuing a notice of breach for non-
compliance. The Commission was thus satisfied that the 
merged entity complied with the conditions.

(c) Conditions imposed on cases 

During Q1, the Commission recommended to the Tribunal 
approval of five cases subject to conditions. These cases are 
reflected in the table below.
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Table 3: List of cases recommended to the Tribunal for approval with conditions in Q1

Case 
Number

Primary 
Acquiring 
Firm

Primary 
Target 
Firm

Market Condition

2015
Jul0421

Mpact 
Limited 

Remade 
Holdings 
(Pty) Ltd & 
Property 
Companies 

Paper, plastic 
packaging 
products, 
recycled paper, 
plastic and 
recyclable 
material, 
including paper, 
plastic, glass 
and waste 

Behavioural – Supply: Obligation to continue supply agreements.

Public interest – no merger specific retrenchments for 2 years. 

2015
Dec0690

Anheuser-
Busch 
Inbev SA/
NV

SABMILLER 
plc

Alcoholic 
beverages

Structural: Divestiture of Distell shareholding within nine months

Behavioural: Measures to prevent the flow of competitively sensitive 
information between TCCC and AmBev who bottle for Coca-Cola and 
Pepsi respectively, access to cold storage and refrigerator space for 
third parties including micro brewers:

Public interest: employment – no merger specific retrenchments and 
continue using owner-drivers;
BEE relating to the Zenzele Scheme
Location of head office in South Africa;
R1 billion investment invested through Fund disbursed over a period 
of 5 years for the benefit of agriculture, small business and the benefit 
of society;
Local sourcing of inputs to production; and
Procurement of apple juice concentrate for alcoholic beverages shall 
be procured locally up to 1 million litres.

2016
Feb0052

AFGRI 
Operations 
Limited

Pride 
Milling 
Company 
(Pty) Ltd

Agro-processing Behavioural: The Merging Parties shall inform and submit to the 
Commission the requisite sale agreement in relation to the Tranche 
B sale should it be implemented prior to the Effective Date. If the 
Tranche B sale is not implemented prior to the expiration of the 
Effective Date, the Merging Parties shall notify the Tranche B sale in 
terms of section 13A. 

2015
Dec
0720

Southern 
Sun Hotel 
(Pty) Ltd

Hospitality 
Fund 
Property 
Limited

Hospitality 
– short-term 
accommodation 
provided by 
hotels

Behavioural: information exchange – the conditions require that the 
Merging parties physically and technologically separate their operations 
for as long as the Target Firm has lease agreements with hotel 
operators, no cross-directorship between the Target and the Acquiring 
Firms and the Merging Parties cannot have the same employees 
involved in each other’s business operations. The Merging Parties are 
also required to notify a merger in terms of section 13A if the Acquiring 
Firm acquires control of the Target Firm’s hotel properties.

2016
Mar0114

African 
Rainbow 
Capital 
(Pty) Ltd

Ooba (Pty) 
Ltd 

Insurance Behavioural: Information exchange/cross-directorship – the 
conditions require the merging parties to have adequate measures 
and policies to ensure that no competitively sensitive information 
flows between Sanlam, the acquiring firm and ooba. The conditions 
also prevent cross-directorship between ooba and the Competing 
Entities. The ARC nominees to the board of ooba are not allowed to 
attend meetings of the board of directors of the Competing Entities. 

Source Competition Commission 
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JOBS REPORT FOR Q1

The table below provides an overview of the impact on jobs in Q1. The Table considers the number of jobs lost, the number of jobs 
saved and the number of jobs likely to be created through mergers and acquisitions that were finalised in Q1. 

Table 4: Summary of the impact on jobs in Q1

Month Jobs lost Jobs saved Intended job 
creation

No. of cases Net effect 

April 0 0 0 0 0

May   0 118 0 1 118

June 0 1050 0 1 1050

Total 0 1168 0 2 1168

In the Q1, 2 (two) cases had an impact on employment. This was largely in the manufacturing sector. This is slightly lower than in Q4 
where 8 cases had an impact on employment. The figures in Table 4 suggest that no jobs were lost while jobs were saved in Q1. This 
suggests a positive impact on jobs in Q1. 

Table 5 below provides details on the cases approved with employment conditions in Quarter 1. 

Table 5: List of cases approved with employment conditions by the Commission in Q1

Case Number Primary Acquiring 
Firm

Primary Target 
Firm

Market Condition

2015Jul0421 Mpact Limited Remade 
Holdings (Pty) 
Ltd & Property 
Companies 

Paper, plastic packaging 
products, recycled paper, 
plastic and recyclable material, 
including paper, plastic, glass 
and waste. 

Behavioural – Supply: Obligation 
to continue supply agreements

Public interest – no merger 
specific retrenchments for 2 
years. 

2015Dec0690 Anheuser-Busch 
Inbev SA/NV

SABMILLER plc Alcoholic beverages Public interest: employment – no 
merger specific retrenchments 
and continue using owner-drivers

M&A CONTRIBUTIONS TO BROADER GOALS

Other than the investigation and prosecutions of mergers, 
the M&A Division also contributes to the overall objectives 
of the Commission in various ways. These contributions 
include assisting other divisions in executing their mandates, 
participating in other strategy fora and contributing to the 
objective of attaining of a high performance institution.

In particular, in Q1, M&A assisted the Cartels Division by providing 
information and documents to be used in the investigation of 
cartel cases. For example, during its investigation of the UCL 
Company Proprietary Limited (UCL) and Lion Match forestry 
(Pty) Ltd (Lion).

In another matter, the Tiger Consumer Brands and Hercules 
Cold Storage t/a Hercules Foods (Tiger Brands/Hercules) 
merger, M&A provided information and facilitated Cartels to 
cross examine the merging parties to investigate possible 
market allocation in relation to processed cold meats and 
cold condiments.

One of the Principals in M&A also attended a Training 
Workshop in Addis, Ababa Ethiopia, which was organised by 

UNCTAD on merger investigation best practices. The Division 
also attended a public hearing at the Botswana Competition 
Authority and provided some assessment information to the 
Botswana case team in relation to the AB InBev/SAB merger. 
These are some of the Division’s contributions and initiatives 
to the Commission’s strategic collaborations with other 
African Authorities.

OUTLOOK FOR Q2

There has been a quick turnaround in the number of cases 
finalised in Q1. It had been projected that merger notifications 
in Q2 (and going forward) would be slow and gradual, given 
the general slow economic outlook experienced in the country. 
However, this was not the case in Q1 and it is now anticipated 
that the current trend may be maintained or bettered in Q2. If the 
existing trend continues, this is likely to place a strain on M&A's 
resources as the caseload would increase notwithstanding fixed 
human resources.

Q2 is also likely to see the notification of major transactions in 
the fixed telecommunications sector, with the mooted Liquid 
Telecom/Neotel merger looming as well as another major 
transaction in the retail sector.
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On the assessment of a horizontal overlap; in relation to 

the supply of recyclable paper and recyclable PET (i.e. 

plastic bottles), the Commission found that unilateral 

effects were likely to arise where the competitive 

constraint between Mpact and Remade is removed 

post-merger and thus enables the merged entity to 

raise prices profitably. However, it was found that Mpact 

mainly collects recyclable paper and recyclable PET 

for its own downstream operations and therefore does 

not constitute a competitive constraint in what was 

coined ‘the merchant market.’ The merchant market 

excluded internal supply volumes. In addition, Remade’s 

collection would be incorporated into Mpact’s internal 

supply meaning that the merged entity would not supply 

significant volumes into the market in future.

With respect to the assessment on input foreclosure in 

the market for recyclable paper, the Commission found 

that the merged entity would have both the ability and 

incentive to foreclose its downstream rivals in the national 

The Commission investigated a merger in the market for recyclable paper and 
plastic bottles. It recommended the approval of a large merger with conditions in 
terms of which Mpact Limited (Mpact), through its subsidiary, Mpact Recycling (Pty) 
Ltd (Mpact Recycling), acquired shares in Remade Holdings (Pty) Ltd (Remade) 
and in each of the Property Companies held by Remade.

Mpact and Remade 
– a merger on 
recyclables for the 
green economy

By Lindiwe Khumalo
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market for the manufacture and supply of containerboard. 

Furthermore, such a foreclosure strategy on the part of 

the merged entity would have the effect of significantly 

raising rival’s costs which would make it difficult for them 

to compete effectively in the downstream market. The 

effect is that prices in the downstream market would 

likely rise post-merger.

  

On the assessment of likely input foreclosure in the market 

for recyclable PET, the Commission found that merged 

entity may have the ability to foreclose its downstream 

rival, especially given Mpact’s market conduct. The 

Commission found that the merged entity did have the 

incentive to foreclose, given its entry plans and capacity. 

The foreclosure of the rival was likely to lead to a negative 

effect on competition. As such a foreclosure strategy 

might significantly increase the rival’s cost of doing 

business relative to Mpact. With regards to recyclable 

PET and paper, the Commission recommended that the 

proposed transaction be approved on condition that the 

merged entity continue to supply its downstream rivals 

post-merger. 

Thus, the Commission recommended that a two-year 

moratorium be placed on retrenchments as there was 

likely to be a negative effect on employment.

The Commission also investigated a merger in the market 

for ownership of hotel properties. It recommended the 

approval with conditions of a large merger in terms of 

which Southern Sun Hotels (Pty) Ltd (SSH) intended to 

acquire 51% of the issued share capital of Hospitality 

Property Fund Limited (HPF). Upon implementation of 

the proposed transaction, SSH would solely control HPF.

SSH operates various hotels such as Southern Sun, Garden 

Court, SunSquare, Stay Easy and Sun. HPF is a Real Estate 

Investment Trust which invests in the hospitality sector 

through the ownership of hotel and leisure properties. HPF’s 

main source of income is rent. In this regard it concludes 

fixed lease agreements and variable leases. HPF is not a 

hotel operator but merely owns the premises from which 

these hotel businesses are conducted. Its business is to 

lease these properties to hotel operators and not to operate 

the hotel business themselves. 

The Commission found that there is both a horizontal 

overlap in the ownership of hotel properties and a vertical 

overlap in the activities of the merging parties as HPF 

is a hotel property owner whose hotels are operated 

by hotel operators such as SSH and other independent 

third party hotel operators. The investigation found that 

in relation to hotel ownership there was no substantial 

lessening of competition. In relation to the vertical 

overlap, the Commission found that post-merger, the 

merged entity was likely to have the ability and incentive 

to foreclose its rival’s access to hotel properties owned 

and operated by HPF. However, the Commission could 

not find any evidence of harm that was likely to result 

from the foreclosure strategy as it appeared that in the 

downstream market for hotel ownership there would be 

a large number of competitors that would constrain the 

merged entity. 

The Commission further found that SSH will have access 

to commercially sensitive information from HPF which 

creates an undesirable structural link between the SSH 

and its rivals post-merger in that it would allow SSH 

access to its rivals’ commercially sensitive information. 

In light of the above, the merger was likely to result in 

anti-competitive effects in that it would allow SSH to 

tacitly collude with its rivals. The Commission therefore 

concluded that the merger was likely to promote or 

facilitate tacit collusion or at the very least mute the 

competitive interaction between SSH and its rivals that 

currently lease hotels from HPF. The Commission therefore 

considered it necessary to impose an information sharing 

condition in order to remedy the concern. The remedy 

would ensure that no board member sits on both the 

HPF board as well as the SSH board. The Competition 

Tribunal has approved the merger with conditions that 

address the sharing of information.
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The matter arises out of the referral of a complaint against Group Five 
and two others, who are alleged to have contravened section 4(1)(b) 
of the Competition Act. The merits of the case against Group Five are 
yet to be tested despite it having been referred in March 2015. The 
matter under discussion relates to the production of the Commission’s 
investigation record. This issue has thus far stalled the hearing of the 
complaint referral. 

The Competition Tribunal held, on this issue, that Group Five, as a 
litigant, was not entitled to have access to the Commission’s record 
outside of the discovery process prior to close of pleadings. Group 
Five was thus required to file its answer within 20 days, absent which 
the Commission would be entitled to pursue its claim for default 
judgment. 

Group Five appealed this decision and the Competition Appeal 
Court ruled that discovery and Rule 15 of the Commission Rules are 
parallel processes that can run independent of each other. Therefore, 
it was held that a Rule 15 request for documents constituting the 
Commission’s record does not suspend the litigation process. In the 
result, Group Five was ordered to file its answer within 20 days while 
the Commission was ordered to produce the required documents 
within a reasonable time.

It is the finding for production of documents constituting the 
Commission’s record that the Commission is appealing to the 
Constitutional Court. The Commission is concerned that insofar as 
the finding recognises an obligation on the part of the Commission to 
provide a litigant with documents at any stage prior to discovery, the 
finding trivialises the importance of discovery in the ordinary course. 

It has been the practice, in complaint referral proceedings, 
for Respondents to require the production of the record of the 
Commission’s investigation. In the ordinary course of litigation there 
is a stage where the litigants catalogue and share what relevant 
documents they have in relation to the matter at hand. This stage is 
called discovery and it is basic litigation practice that a party may 
not rely on evidence that has not been discovered. This, of course, 
protects litigants against what prejudice may arise when evidence is 
withheld up until it is presented at trial. 

It is trite, in ordinary civil litigation, that discovery takes place after the 
litigants have exchanged all pleadings in which each side sets out its 
account of the facts and its case. In complaint referrals pleadings are 
said to have closed after all affidavits dealing with the matter on merits 
have been filed and served. 

Indeed the Tribunal Rules set out a sequence for the steps to be followed 
in litigation. As in the superior courts, provision is made for discovery 
after the close of pleadings. 

A practice where Respondents require the Commission to produce 
its investigation record prematurely, before even filing an answering 
affidavit does not seem to accord well with these litigation procedures.

This type of request for what appears to be, for all intents and purposes, 
“premature discovery” is often couched in the language of Rule 15 of 
the Commission Rules. This rule provides that any person shall be 
granted access to the record of the Commission upon request, subject 
to given restrictions.

In the case under appeal, the Commission successfully argued before 
the Tribunal that a litigant has no such entitlement outside of discovery 
in the ordinary course. Accordingly the Commission declined to 
produce the investigation record when requested by Group Five and, 
instead, applied for default judgement since Group Five had not filed its 
answering affidavit within the prescribed period. As noted above, the 
Tribunal, in effect, found that the Commission does not have to provide 
Group Five with the record before close of pleadings.

Group Five appealed the decision of the Tribunal to the Competition 
Appeal Court. At the Competition Appeal Court, the ruling that was 
made gave a partial victory to Group Five in that the Commission was to 
produce, within a reasonable time, the unrestricted portion of the record. 
In producing the record, the court held, the Commission is required 
not to take into account whether or not the matter is being litigated 
and pleadings have closed since a Rule 15 request for the record is 
independent of litigation. 

In effect, such an order recognises the existence of a right to premature 
discovery, at least in certain cases where the Commission can 
produce the record before close of pleadings. This is the subject of the 
Commission’s appeal to the Constitutional Court.

There appears to be a logical fallacy committed by respondents who 
seek to procure premature discovery by the Commission using Rule 15 
of the Commission’s Rules.

Rule 15 permits access to documents by “any person”. While a 
Respondent is, certainly, part of the general public that is envisaged by 
“any person”, it is also a Respondent in a matter that is the subject of 
on-going litigation. Therefore, the Respondent and any related persons 
are in a class apart from the ordinary persons. 

There seems to be no clear reason for excluding the applicability of 
ordinary litigation processes of access to documents outside of 
discovery in as far as competition complaint referrals are concerned. 
It becomes even more puzzling when one recognises the fact that 
access to documents is suspended when litigation has commenced 
in connection with other organs of state in terms of section 7 of The 
Promotion of Access to Information Act No. 2 of 2000. 

THE COMMISSION TAKES 
GROUP FIVE TO THE

CONSTITUTIONAL COURT
By Mfundo Ngobese & Mehluli Nxumalo
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simply transferred to Lexshell to represent Lexshell in the 
board of Lincroft. The transfer of these directors, as opposed 
to replacing them, forms the basis of the Commission's case. 
As it will be demonstrated below, these directors were not 
acting in the interest of Lexshell but continued to act in the 
interest of Natal Witness to the extent that their actions fell 
foul of section 4(1)(b) of the Act. This prompted Caxton to 
apply to the Commission for leniency.

The Commission found that Caxton and Natal Witness 
colluded by dividing markets in respect of community 
newspapers in the Howick area. The Commission further 
found that although the Lincroft, Shareholder Agreement had 
a restraint of trade in favour of Lincroft which had the effect 
of dividing the market, this conduct has prescribed.

The Commission has also considered whether the conduct 
of the respondents amounted to an apparent breach of 
conditions imposed by the Tribunal in the merger between 
Media24 and Natal Witness in 2005. The Commission 
found that the there was an apparent breach of the merger 
conditions. However, that breach has since been overtaken 
by events.

On 12 October 2012, the Commissioner initiated a complaint 
against Caxton, Natal Witness, Lincroft, Hometalk and 
Lexshell.  This followed a CLP application by Caxton filed with 
the Commission on 27 January 2012. In its CLP application, 
Caxton alleged that it entered into an agreement with Natal 
Witness in terms of which they agreed not to compete in the 
market for printing and publishing community newspapers.

The agreement, not to compete between Caxton and Natal 
Witness, had its origin in the establishment of a joint venture 
company, Lincroft, by Caxton, Natal Witness and Hometalk. 
The implementation of certain clauses of the Lincroft 
Shareholders Agreement resulted in Caxton and Natal 
Witness not competing in the market for printing, publication 
and distribution of community newspapers in the Howick area 
in Kwazulu-Natal. 

Further, the shareholders of Lincroft concluded a restraint of 
trade in terms of which Hometalk and/or its members were 
restrained from engaging in the business of publishing and 
distributing local, free or paid for newspapers or participate in 
any business that competes with the business of Lincroft. 

The Commission subsequently initiated a complaint to 
investigate the allegations against Caxton, Lincroft, Natal 
Witness, Hometalk and Lexshell. The problematic nature of the 
joint venture agreement between Caxton and Natal Witness 
was first echoed by the Competition Tribunal (“Tribunal”) 
when adjudicating a merger transaction between Media24 
and Natal Witness in 2005 when Media24 acquired the initial 
50% shareholding in Natal Witness. The Tribunal indicated 
that the joint venture between Caxton and Natal Witness 
will, after Media24 acquired Natal Witness create a platform 
that could be used by Caxton and Media24 to collude on 
community newspapers. 

The Tribunal ordered that Natal Witness’ stake in Lincroft, the 
joint venture company be divested to a third party, so that post 
the merger between Media24 and Natal Witness. Media24 
would not replace Natal Witness as a party to the joint venture 
with Caxton. Media24 would not be a joint shareholder with 
Caxton and other shareholders in Lincroft.

However, directors sitting on the board of Lincroft on behalf 
of Natal Witness were not replaced when Lexshell bought 
the 50% Natal Witness’ stake in Lincroft. Instead they were 

THE COMMISSION 
UNCOVERS COLLUSION 

in the PUBLICATION of 
COMMUNITY NEWSPAPERS

By Kwena Mahlakoana
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The Commission received 40 complaints in the first 
quarter of the 2016/17 financial year. This is a 2.5% decline 
in complaints received quarter on quarter. Table 1 below 
shows the top 6 sectors where a majority of the complaints 
emanated. 

The majority of the complaints are in the retail sector and 
mostly related to exclusive agreements between landlords 
and anchor tenants, the latter in which are mostly the 
major supermarkets. The exclusivity has been identified 
as one of the factors inhibiting Small, Medium and Micro-
sized Enterprises (SMMEs) from entering the grocery retail 
market. This trend is also observed in the last half of the 
2015/16 financial year where the majority of complaints 
emanated from the retail sector. 

There has also been a spike in the number of complaints 
received from the agricultural sector in quarter 1. In the last 
half of the 2015/16 financial year, only 1 complaint was filed 
in this sector and this has increased to 5 complaints in the 
first quarter of the 2016/17 financial year. The complaints 
in the agricultural sector were in grain storage and trading, 
agricultural processing, animal feed and forestry.
The number of complaints in the health sector remain 
unchanged from the previous half of the 2015/16 financial 
year, at 3 complaints. Most of the complaints are related to 
medical aid schemes and exclusive agreements they have 
with Designated Service Providers (DSPs). It is alleged that 
the schemes exclusive nature of the agreements entered 
into by medical aid schemes and DSPs somewhat distorts 
competition in local markets and other service providers 
are unable to service the clients/customers of medical aid 
schemes. 

This conduct affects the clients of medical aid schemes 
negatively in that should they utilize the services of another 
service provider not listed as a DSP, then a co-payment is 

required or the client is expected to pay the entire claim. 
This conduct may also limit the ability of SMMEs to enter 
local markets as in some instances the medical schemes 
require DSPs that can offer services nationally.  

Some of the complaints received are being assessed in 
conjunction with the market inquiries currently underway. 
The Health Market Inquiry (HMI) and the Retail Market 
Inquiry (RMI) have been constituted to identify and address 
structural and behavioural issues in both sectors.  

Table 1: Complaints received in the first quarter of   
 2016/17 financial year (top sectors)

Source: The Commission’s data

The Commission has further received complaints in other 
sectors such as property, finance, telecommunications, 
construction and transport. The number of complaints in 
these sectors have remained stable from the last half of 
the 2015/16 financial year. The complaints in respect of the 
finance sector were mostly related to personal finance while 
in the telecommunications sector, these were in relation to 
cellphone contracts as well as pricing of different voice 
and data packages by mobile network operators. 
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Commissioner Tembinkosi Bonakele and Cartels Manager 
Makgale Mohlala discussing screening trends.
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COMMISSION 
INITIATES an 
INVESTIGATION 
AGAINST TRANSNET By Tshegofatso Radinku  

and Tlabo Mabye

1 Port users include terminal operators, shipping lines, ship agents, cargo owners and the clear and forward industry. 
2 Department of Performance Monitoring Evaluation. 2010. Delivery Agreement for Outcome 6: An Efficient, Competitive and Responsive Economic Infrastructure Network.
3 Companies such as Kangra Coal, Exxaro Coal, ARM Coal and Glencore Operations South Africa offer port services through the Richard’s Bay Coal Terminal..

Activities of Transnet with respect to the 
provisions of ports services 

Transnet is a state owned enterprise (SOE) that operates five 
divisions, namely; Transnet Freight Rail (TFR), Transnet Rail 
Engineering (TRE), Transnet National Ports Authority (TNPA), 
Transport Port Terminals (TPT), and Transnet Pipelines 
(TP). Transnet is port services and fall under the business 
operations of TPT and TNPA.
 
TNPA operates as a landlord of the national ports and is 
responsible for providing infrastructure and marine services 
at its ports. In this regard, it generates revenue by charging 
tariffs to port users1 for services rendered. TPT is an 
operating division of Transnet and is contracted to TNPA. TPT 
is responsible for managing terminal operations and handling 
cargo at commercial ports in South Africa. Cargo is handled 
in container, agricultural bulk, break-bulk, dry bulk, liquid 
bulk and Roll-on-Roll-off (“Ro-Ro”) form.

Contribution of the national ports to the 
South African economy 

Ports play a pivotal role for international and domestic 
trade of goods. This is particularly true for South Africa 
where 28% of gross domestic product is derived from 
exports.2 Further, South Africa’s ports serve as a conduit 
for trade between South Africa and its trading partners. As 
the bulk of international trade is moved through ports, it is 

clear that factors such as ports reliability, speed of cargo 
handling and price competitiveness are important for the 
country’s competitiveness and by extension the efficiency of 
the region’s international trade flows. 

Since inception, South African port terminals have played a crucial 
role in supporting the government’s export-led growth strategy. It 
is estimated that the country’s ports handle over 90% of South 
African trade which includes over 170 million tonnes of freight and 
3 million containers annually. There are eight commercial ports 
located in South Africa which include (i) Richards Bay, (ii) Durban, 
(iii) Saldanha, (iv) Cape Town, (v) Port Elizabeth, (vi) East London, 
(vii) Mossel Bay, and (viii) Ngqura (Coega).

Basis for Commission’s initiation and 
investigation 

Information in the possession of the Commission suggests 
that Transnet through TNPA, may be dominant in the provision 
of port services. In South Africa, port services are typically 
carried out by Transnet, through TPT and a limited number 
of private firms.3 Transnet, through TNPA, remains the sole 
owner of land at various ports in South Africa. TNPA, at 
the approval of the Ports Regulator, sets tariffs for services 
delivered at ports. The historical nature and characteristics 
of the ports sector in South Africa has led to TNPA having 
market power due to the high capital investments required to 
set up ports infrastructure. It is alleged that historically TNPA, 
through its market power, has been able to set high tariffs on 
port services and these tariffs have been significantly above 
the global average for extended periods of time.    

On 07 July 2016, the Commissioner of the Competition Commission of South Africa (the 
Commissioner) initiated a complaint in terms of section 49B(1) of the Competition Act, 89 of 
1998, as amended (the Act), against Transnet SOC Ltd (Transnet). It is alleged that Transnet 
through its divisions, namely Transnet National Ports Authority (TNPA) and Transnet Port 
Terminals (TPT), may have engaged in excessive pricing in the provision of port services and 
exclusionary practices in the prioritisation of cargo and berthing at port terminals respectively 
in contravention of sections 8(a) and 8(c) of the Act. The conduct is alleged to be ongoing. 
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Excessive pricing in contravention of 
section 8(a) 

The Commission obtained information that gave rise to reasonable 
suspicion that port tariffs charged by Transnet in South Africa are 
significantly higher when compared to global averages of port 
charges and thus may be excessive. For example:

• Terminal handling charges (container terminals): Container 
handling charges (per unitary vessel) in South Africa 
remain more expensive than the global sample average 
and make up a significant portion of the total port costs 
faced by container cargo. Port costs on a Twenty foot 
Equivalent Unit (TEU) basis reveal that South African 
terminal handling charges for containers are 61% and 
63% above the global sample average for the 2013/14 and 
2014/15 financial years respectively.

• TNPA maintained high margins over time. Specifically, 
the EBITDA and operating profit margins have averaged 
at approximately 68.4% and 54.1% respectively over the 
period 2010/11 to 2014/15 period. The sustainability of 
these margins is further reflected in the actual revenue 
earned by TNPA. 

Exclusionary practices in contravention of 
section 8(c)
 
The Commission also obtained information that gave rise to 
reasonable suspicion that there may be exclusionary practices 
that take place at TPT terminals either through preferential 
berthing windows, capped export capacity, minimum export 
tonnage requirements or preferential lease agreements. Such 
preferential treatment may not be conducive to effective 
competition and consumer welfare.

The preferential berthing of vessels may cause shipping lines 
to divert their vessels to different ports since operations may 
become unprofitable as a result of increased costs that arise 
when vessels are delayed. Furthermore, cargo owners may 
lose market share to competitors if cargo does not arrive on 
time or their sustainability may be threatened where fixed 
costs continue to be incurred despite their inability to supply 
products to markets. 

Transnet through TPT, and therefore TNPA, may be engaging 
in potentially exclusionary practices in respect of cargo 
and berthing prioritisation at port terminals. Prioritisation 
may become problematic in instances where there is undue 
preferential treatment within the same commodity group 
i.e. where the same commodities are involved but some 
port users are garnered undue preferential treatment over 
others. Moreover, TPT may have scope to engage in potential 
exclusionary practices in the prioritisation of cargo and 
berthing at port terminals. The implication of this conduct 
ranges from the exclusion of certain parties from participating 
in markets, to increased costs incurred by shipping lines and 
cargo owners, as well as implications for consumer welfare 
due to consequent limited product choice or increased 
prices. Transnet’s conduct in this regard may an exclusionary 
act in contravention of section 8(c) of the Act. 

CONCLUSION 

The Commission is currently undertaking its investigation 
against Transnet in order to determine whether or not there has 
been a contravention of the Act, with a view to either refer or 
non-refer the matter at the conclusion of the investigation.
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On 25 May 2016, the Competition Tribunal (the 
Tribunal) issued its decision and order (Order) 
in relation to the applications for access to 
the Competition Commission’s (Commission) 
documents brought by Continental Tyres South 
Africa Proprietary Limited (Continental) and 
Goodyear South Africa Proprietary Limited 
(Goodyear) respectively. 

BACKGROUND 

On 17 March 2016, the Tribunal heard two applications filed by 
Continental and Goodyear. The applications were brought in terms 
of High Court Rule 35(12) against the Commission in relation to 
documents which Goodyear and Continental alleged were referred 
to by the Commission in its founding affidavit and supplementary 
affidavit in a complaint referral.

LEGAL FRAMEWORK

With regard to the legal framework of High Court Rule 35(12), the 
Tribunal stated that there was no need for it to make a decision 
that “parties could not as a matter of entitlement bring applications 
under [High Court Rule] 35(12) without seeking leave of the Tribunal” 
as requested by the Commission. Further, the Tribunal was of the 
view that it was not necessary to apply High Court Rule 35(12) as “a 
matter of right” as argued by the applicants. The Tribunal confirmed 
that its rule 55(1) gives it the discretion to “have regard to” High 
Court rules if there is a question on the practice or procedure not 
provided for in the Tribunal rules. 

The Tribunal, however, emphasised its approach - as adopted in 
Allens Meshco, and BMW South Africa vs Fourier Holdings, and 
more recently in Group Five - that in the context of the Tribunal’s 
proceedings, High Court rules in relation to discovery “are not 
rights-based but serve to provide guidance to the Tribunal in its 
assessment of fairness to the parties when requests for documents 
are made”.

The Tribunal highlighted the two principles in relation to a request 
for discovery prior to the filing of answering affidavits as established 
in Allens Meshco – 

• The first principle is that where a document is relied upon to 
support a relevant allegation in a pleading, it should be provided.

• The second principle is that the inference of the existence of a 
document is not sufficient to create an obligation to disclose 
such a document.

The Tribunal then went on to consider the specific requests made 
by the applicants.

GOODYEAR’S APPLICATION 

Goodyear’s application for access was dismissed in its entirety.
What is noteworthy is the Tribunal’s dismissal of Goodyear’s request 
for access to the ‘raided documents’. Goodyear sought access to 
these documents on the basis that the Commission’s founding 
affidavit stated that “numerous documents were seized” from the 
premises of Bridgestone, Apollo and the SATMC. In this regard, the 
Tribunal held, inter alia, that the Commission was “merely providing 
a description of the steps it took in its investigation as a whole” and 
that this reference to “numerous documents seized” summarises 
“the broad findings of the Commission’s investigation”. The Tribunal 
therefore found that “no reference to any particular document was 
made”. The Tribunal also found that the Commission “did not rely on 
the raided documents to make its concluding general remarks about 
the investigative process”. The Tribunal further noted that “the mere 
fact that an investigation may be premised on documents does not 
suffice to trigger a request for production of those documents”. 

This finding is useful going forward as the Commission will be able 
to describe its investigation process and its findings in a complaint 
referral and this would not amount to reference to a document that 
would trigger production.

With regard to Goodyear’s request for “price increase announce-
ments”, the Tribunal found that the Commission did not allege that 
the price increase announcements were in writing.  

CONTINENTAL'S APPLICATION

In relation to Continental’s application, the Tribunal dismissed 
all requests save for 4 items in relation to references made to 
“electronic mail discussions” and “electronic communication” and 
“price lists” in certain paragraphs of the referral affidavits.

TRIBUNAL’S CONCLUSION

The Tribunal recognised that both Goodyear and Continental know 
what case the Commission is alleging against them. In addition, the 
Tribunal noted that both applicants have been placed in a position 
by the Commission that would enable them to file their answering 
affidavits and thereby permit the matter to proceed to trial.

The Tribunal also noted that the matter has been dragging on for 
a considerable period of time and that any further delays in the 
applicants’ filing of their answering affidavits would not be in 
accordance with the principles of justice. The Tribunal therefore also 
included provisions relating to the further conduct of proceedings 
in its order. Of importance, the Tribunal set time frames by which 
Goodyear and Continental must file their answering affidavits. The 
Tribunal Order has assisted the progress of the litigation in this matter.

GOODYEAR and 
CONTINENTAL – 
No automatic rights 
to access the 
Commission’s documents 

By Nelly Sakata and 
Kriska-Leila Goolabjith
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In February 2011 the Commission received a leniency 
application from Blue Continent Products (BCP) in 
terms of the Commission’s Corporate Leniency Policy 
alleging that BCP and Pioneer Fishing (Pty) Ltd (Pioneer 
Fishing) had agreed to allocate markets for the sale 
of Horse Mackerel in contravention of section 4(1)(b)
(ii) of the Competition Act, 89 of 1998, as amended, 
(the Act). The Commission subsequently initiated 
and investigated the complaint and, following its 
investigation, referred the alleged conduct on 19 March 
2014 to the Tribunal for adjudication.

In the referral, the Commission alleged that in August 2008 
BCP and Pioneer Fishing entered into a Catching Agreement 
in terms of which BCP would catch Saco’s horse mackerel 
allocation for 2008 on behalf of Pioneer fishing. The basis 
upon which BCP would purchase the horse mackerel catch, 
referred to in the 2008 Catching Agreement, was set out in a 
Sale Agreement dated September 2008.The Sale Agreement 
provided that while BCP agreed to purchase the whole of the 
horse mackerel catch, it would make available 20% of each 
catch to Pioneer Fishing for sale in the local market. Pioneer 
Fishing and BCP concluded a further Catching Agreement 
for the 2009 and 2010 seasons on 11 June 2009, the terms of 
which were similar to the 2008 Catching Agreement.

 It was further alleged that during the course of negotiating the 
2008 Catching Agreement and the Sale Agreement between 
2 July and 10 September 2008, BCP entered into an oral 
agreement with Pioneer Fishing in terms of which Pioneer 
Fishing agreed not to sell the 20% of the catch reserved for 
it pursuant to the Sale Agreement into the same markets 
in South Africa where BCP or its Namibian subsidiary was 
selling its horse mackerel. These markets were the Limpopo 
Province, Mpumalanga and the North West Province.  The 
agreement was alleged to have continued for the duration of 
the 2008 Catching Agreement, the Sale Agreement and the 
2009 Catching Agreement mentioned earlier, being until the 
end of the 2010 season.

In August 2014, Pioneer Fishing requested further particulars 
specifically related to detailed information regarding how the 
oral agreement was concluded, which ultimately gave rise 

FISHING COMPANY 
CAUGHT in THE NET of 

THE COMMISSION’S 
INVESTIGATION
By Magdaleen van Wyk & Maya Swart

to an interlocutory application. Pioneer Fishing brought an 
application to the Tribunal to, inter alia, strike out a portion of 
the Commission’s referral and its responses to the request for 
further particulars.

The main issue in dispute was whether the Commission 
had introduced a new prohibited practice (a restraint in the 
written agreement), not previously contemplated in either the 
initiation statement or the referral, in the reply to the further 
particulars. If it had, it was argued that it did so at a time 
when that complaint would have prescribed by virtue of 
the provisions of section 67(1) of the Act, which states that 
a complaint in respect of a prohibited practice may not be 
initiated more than three years after the practice had ceased.

The question that the Tribunal had to answer was whether or 
not a fair reading of the initiation statement and the referral 
to the Tribunal lead to the conclusion that the restraint in the 
written agreement is being relied on as prohibited conduct in 
these documents. 

In its assessment the Tribunal confirmed the principles set 
out in Yara1 that the Commission’s initiation merely sets the 
process in motion before there can be a formal investigation 
into a complaint. At the time of the initiation the Commission 
does not have the full details of the conduct that may 
contravene the Act. In the matter before the Tribunal, the 
Commission would not have had full information of what 
governs the alleged division of markets as this would be 
determined in the investigation and revealed in the referral. 
The level of specificity and particularity that is required of 
an initiating statement is thus not to be equated with that 
required in a referral affidavit.

The Tribunal proceeded to consider the Form CC1 read 
together with the initiation statement attached thereto and 
concluded that from a fair reading of the initiation and the 
referral, one can infer that the complaint was initiated and 
referred. It is therefore clear that conduct initiated can be 
inferred from a fair reading of the initiation and the conduct 
need not be expressly stated. All that may be required to 
catch cartelist in its net, is that the Commission signal the 
relevance of conduct for it to form part of the investigation.

1  Competition Commission v Yara (South Africa) (Pty) Ltd and Others (2013) 4 All SA 302 (SCA), inter alia paragraphs 21, 28 and 33.

CompetitionNews 23Litigation

To page 24



With regard to pleading an oral agreement, the Tribunal 
referred to the Videx Wire Products2 decision by the 
Competition Appeal Court which provides guidance 
relevant to the level of specificity and particularity required 
in per se prohibitions Competition Appeal Court in section 
4(1)(b) of the Act. The Tribunal found that it was not 
necessary for purposes of pleading an oral agreement to 
indicate whether the terms were expressly or tacitly agreed 
and whether substantially or verbatim. It was also not 
necessary to plead precisely which of Pioneer Fishing's 
employees acted in terms of the agreement for the period 
it remained in place. 

Following engagements between the Commission and 
Pioneer Fishing, a settlement agreement was reached 
where Pioneer Fishing agreed to pay an administrative 
penalty in the amount of R717 960.92. In terms of the 

settlement agreement, Pioneer Fishing admitted that 
the written restraint entered into with BOP contravened 
section 4(1)(b)(ii) of the Act, but it did not admit to the oral 
agreement The Commission decided to not pursue this 
allegation any further. The conduct commenced in August 
2008 and continued until 31 December 2010. The settlement 
agreement was confirmed by the Tribunal on 4 May 2016.

There have been many cases where the Commission’s 
investigative powers have been curtailed and it has been 
increasingly difficult for the Commission to avoid formalistic 
challenges to its initiations. This case is therefor welcomed 
as it reaffirms that the Commission’s initiation merely 
sets the process in motion before there can be a formal 
investigation into a complaint and the Commission cannot 
be expected to, at that stage, already have cast a perfectly 
targeted hook with exactly the right fly to catch its fish.

2  Videx Wire Products (Pty) Ltd v Competition Commission of South Africa (124/CACOct12) [2014] ZACAC 1.
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MULTIPLE  LENIENCY 
APPLICATIONS IN TERMS 

of the COMMISSION’S 
CORPORATE 
LENIENCY POLICY

By Thandile Charlie

On 10 June 2016, the Competition Tribunal (Tribunal) 

delivered its decision on an interlocutory application 

brought by Blinkwater Mills (Pty) Ltd (Blinkwater) against 

the Competition Commission (Commission). Blinkwater 

questioned the validity of the Commission’s decision 

to grant corporate leniency to two separate firms in the 

same matter. The Corporate Leniency Policy (CLP) is a 

policy in terms of which the Commission will grant a self-

confessing cartel member, who is first to approach the 

Commission, immunity for its participation in cartel activity 

upon the cartel member fulfilling specific requirements 

and conditions set out under the CLP.

Blinkwater’s application was triggered by the Commission’s 
referral against several milling firms in the maize sector in 
2010. These firms are responsible for the milling of maize into 
maize meal, a staple food for the majority of South Africans.

The Commission had, through its investigation and its 
CLP processes, established the existence of a cartel in 
the maize milling industry. This cartel is alleged to have 
taken the form of price fixing for maize meal. Price fixing 
is the most egregious of anti-competitive practices and 
its harmful effect on society is presumed. It thus becomes 
unpalatable for food producers to fix the prices of their 
products, especially in a country like South Africa with its 
prevailing socio-economic challenges. The Commission, 
taking a tough stance in dealing with cartels, referred the 
findings of its investigation in the maize industry against 17 
(seventeen) milling firms including Blinkwater to the Tribunal 
for determination on the existence of a cartel based on the 
evidence obtained during the investigation.

In response to the Commission’s referral, the major maize 
milling firms implicated in the cartel activity settled with 
the Commission. Blinkwater, however, contested the 
referral made against it. Blinkwater brought an application 
challenging the Commission’s decision to grant conditional 
immunity to two firms, Premier Foods (Pty) Ltd (Premier) 
and Tiger Brands Limited (Tiger Brands). Blinkwater 
contended that in terms of the CLP, the Commission was 
only authorised to grant immunity to a single member of a 
cartel who is “first through the door”. 

In essence, Blinkwater argued that the Commission’s 
decision to grant immunity to Tiger Brands, as the 2nd 
leniency applicant, was irrational because the Commission 
had departed from its stated leniency policy, by granting 
leniency to a firm that was not first through the door. 
Blinkwater further argued that the Commission deviated 
significantly from its own policy in granting conditional 
immunity to Tiger Brands and, as such, acted in an irrational 
manner, and as without the information provided by Tiger 
Brands the Commission would have no basis for initiating 
an investigation against Blinkwater and referring its findings 
to the Tribunal.

In responding to the objections raised by Blinkwater, 
the Commission opposed the claim that in initiating an 
investigation against Blinkwater, it relied exclusively 
on information obtained from Tiger Brands leniency 
application. The Commission argued Blinkwater 
was implicated on information obtained through the 
investigation and that Tiger Brands gave further evidence 
that Premier could not supply. 

CompetitionNews 25Litigation

To page 26



Decision of Tribunal 

The Tribunal made the following findings:

• The information provided by Tiger Brands as part of 
its leniency application was not secondary to that of 
Premier. The information provided by Tiger Brands was 
primary evidence in respect of the cartel arrangements;

• The facts of this cartel activity in the maize milling 
sector make it necessary for the Commission to rely 
on more than one corroborator to mount a successful 
prosecution;

• Criticism of the Commission to grant immunity to more 
than one firm and thus acting irrationally does not hold. 
The Commission had an objective to prosecute as many 
cartelists as possible and for that it needed to have 
further evidence that the first firm through the door could 
not provide, so it gave leniency to the second. From this 
the means and ends are rationally connected;

• Blinkwater’s argument that not rigidly adhering to first 
through the door policy is irrational on policy grounds, is 
not sustainable either on the facts of this case, or in the 
comparative literature and experience.

Cartel activities are conducted in secret and are sometimes 
difficult to uncover. The CLP is an invaluable tool used by 
competition authorities throughout the world to assist in 
uncovering cartel conduct and incentivising cartel members 
to break rank in exchange for corporate leniency. At times, 
depending on the facts of the case, it is justifiable to rely on 
complementary leniency applications where two firms have 
broken ranks with the cartel in order to effectively prosecute 
cartels and put an end to the harmful cartel conduct.

In this case, the Commission’s decision to accept and 
grant leniency to more than one firm, in circumstances 
where the leniency application were corroborative and 
complementary, was found by the Tribunal to be rational 
and within the parametres of the law.
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Continued from page 9

Background 

On 25 February 2015, the Competition Commission 
(Commission) filed a complaint referral with the 
Competition Tribunal (Tribunal) against, inter alia, 
Delatoy Investments and companies within its 
group (Delatoy Group) regarding their involvement 
in a a collusive tendering agreement involving the 
payment of a loser’s fee, in contravention of section 
4(1)(b)(iii) of the Competition Act 89 of 1998, as 
amended (Act) with Phambili (Pty) Ltd (Phambili) 
and Cycad Pipelines (Pty) Ltd (Cycad). Phambili 
was granted leniency whilst Cycad settled with the 
Commission in 20141. 

Thereafter the litigation process took its course and on 28 
October 2015, the Commission and the Delatoy Group 
attended a pre-hearing before the Tribunal.  At the conclusion 
of the pre-hearing, the Tribunal directed that the following two 
issues be determined first before a hearing on the merits of 
the case: 

• Whether the Delatoy Group constitutes a 
 ‘firm’ for purposes of the Act; and
• Whether the complaint had prescribed in 
 terms of section 67(1) of the Act.

These points were heard in November 2015 and the Tribunal 
issued its decision on 14 April 2016.  

Does the Delatoy Group constitute a ‘firm’ for 
purposes of the Act?

Before delving into the Tribunal’s decision the following 
diagram illustrates the structure of the Delatoy Group in order 
to provide a visual representation of what was before the 
Tribunal:

In reaching its decision as to whether the Delatoy Group was a 
‘firm’ in terms of the Act, the Tribunal considered the evidence 
before it, in particular: 

• The common shareholding within the Delatoy Group;
• The structural changes within the Delatoy Group; 
• The fact that the loser’s fee had been paid to one of the 

companies within the Delatoy Group (instead of the direct 
perpetrator);

• The revenue, loans and investments (i.e. financial activities) 
between the Delatoy Group of companies; and 

• The fact that the companies in the Delatoy Group were 
mere instruments in the hands of the common directors, 
Mr Delamere and Mr Toy who were the ultimate controllers 
of the Delatoy Group.

The Tribunal found that, cumulatively, on the evidence 
the Delatoy Group acted as a single economic entity and 
consequently constituted a ‘firm’ under or for purposes of the 
Act2. In its assessment of the evidence, the Tribunal aligned 
itself with the Judgment of The Court (Third Chamber) in AKZO 
Nobel Nv and 4 others v The Commission of the European 
Community3 when it found that the Delatoy Group’s conduct 
“[fit] that of an economic entity”4. 

1  Please see settlement agreement under Tribunal case number 019224.
2  CT Decision under Case Number CR212Feb15 at paragraph 48
3  10 September 2009
4  CT Decision under Case Number CR212Feb15 at paragraph 48

THE DELATOY GROUP MATTER: 
A GROUP OF COMPANIES FOUND TO CONSTITUTE  
A ‘FIRM’ UNDER THE COMPETITION ACT
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In its assessment, the Tribunal was concerned not only about 
the activities of the entities within the Delatoy Group, but rather 
the relationship of how they conducted themselves within 
the group. The Tribunal relied on the European Community’s 
approach on the economic activity of an entity when deciding 
the question of single economic activity by not fixating on the 
structure of a collection of entities, but rather concentrating 
“on how the entities are put to work in a fashion, which does 
not observe the separation of persons”5.    

The Tribunal also relied on the European Union (EU) Tokai 
Carbon6 case when it held that it would not make sense to 
consider such entities as being separate when it comes to 
determining liability under the Act7. In addition, the Tribunal 
followed the EU approach by looking at the functional 
approach of the entity when determining whether an entity is 
an “undertaking” as per the approach8 in the Bundesverband.9”

In respect of the Commission’s second line of argument i.e. 
the application of the ‘attribution doctrine’ or ‘the piercing of 
the corporate veil’, the Tribunal held that it was not necessary 
in this case to pierce the corporate veil as the Commission had 
led sufficient evidence which was unrefuted. The evidence 
that the Commission presented confirmed that the Delatoy 
Group worked as a single economic unit and therefore the 
Delatoy Group was “indeed a ‘firm’ in terms of the Act”.11 

Although the Tribunal found in favour of the Commission, it 
did not pronounce on whether or not the Delatoy Group was 
liable for an administrative penalty.  The Tribunal said that the 
question of liability was not the issue they had to decide on 
and that it would be premature to pronounce on the liability 
of the Delatoy Group. The Tribunal, however, commented 
that regardless of which route they are to take, the Delatoy 
Group would still be jointly and severally liable, based on the 
evidence before it. The Tribunal also commented that it would 
be most appropriate to pierce the corporate veil in order to 
answer the question of liability12. 

Had the claim prescribed?

With regard to whether the complaint referral was time-
barred, the Tribunal held that the important question to 
answer is when the investigation was initiated. The Tribunal 
accepted the Commission’s version of how the investigations 
against the construction firms started in 2009 as well as what 
transpired during those investigations. The Tribunal accepted 
that no formality is required to initiate an investigation and 
that contacting the suspected firm does not mean that the 
investigation is being initiated. On the facts of this matter the 
Tribunal found that the investigation commenced within three 
years after the conduct ended.  

Going forward: Companies constituting a ‘firm’ 
under the Act 

This is a precedent setting decision in that the Tribunal has 
confirmed that a group of companies may constitute a ‘firm’ for 
purposes of the Act. Going forward, the Tribunal may accept 
that an administrative penalty can be imposed on a group of 
companies and, importantly, the 10% statutory cap in terms 
of section 59(2) of the Act may be calculated according to 
the group’s annual turnover and exports from South Africa in 
its preceding financial year. This decision may also signal the 
more frequent application of section 8 of the Commission’s 
Guidelines for the Determination of Administrative Penalties 
for Prohibited Practices which provides that the payment of an 
administrative penalty may be imputed on a parent company 
where its subsidiary has been found to have contravened 
the Act. The effects of this decision will continue to unfold in 
future matters and the development of this jurisprudence is 
eagerly anticipated.

5  CT Decision under Case Number CR212Feb15 at paragraph 52
6  Tokai Carbon Co. Ltd and Others v Commission of the European Communities (T-71/03) (CFI) [2005] 5 C.M.L.R. 13
7  CT Decision under Case Number CR212Feb15 at paragraph 54
8  CT Decision under Case Number CR212Feb15 at paragraph 55
9  AOK Bundesverband and Others v Ichthyol-Gesellschaft Cordes, Hermani & Co and Others [2004] 4 C.M.L.R. 2 
11  CT Decision under Case Number CR212Feb15 at paragraph 63
12  CT Decision under Case Number CR212Feb15 at paragraph 62
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By Layne Quilliam 

The TRIBUNAL IMPOSES 
a PENALTY on ISIPANI 

CONSTRUCTION for 
COLLUSIVE TENDERING

On 18 July 2016, the Competition Tribunal (Tribunal) issued 
its reasons for its order in Competition Commission / Isipani 
Construction (Pty) Ltd and Neil Muller Construction (Pty) Ltd 
(CR128Nov14). In terms of this order, the Tribunal held that Isipani 
Construction (Pty) Ltd (Isipani) and Neil Muller Construction (Pty) 
Ltd (NMC) had contravened section 4(1)(b) of the Competition 
Act 89 of 1998 (Act) by engaging in two collusive cover price 
arrangements. Based on this finding, the Tribunal levied a 
penalty of approximately R21 million against Isipani. The Tribunal 
did not levy a penalty against NMC as it was granted conditional 
immunity for coming forward and informing the Competition 
Commission (Commission) of its and Isipani’s collusive conduct.

In terms of the Commission’s Corporate Leniency Policy1 (“CLP”) 
a firm may approach the Commission with information about 
that firm’s involvement in collusive arrangements with other firms 
where such arrangement is suspected to be prohibited conduct 
in terms of section 4(1)(b) of the Act. In consideration for such 
information, the CLP provides for conditional immunity from a fine 
to be granted to such a firm by the Commission. In April 2011, 
NMC came forward in accordance with the CLP and was granted 
conditional immunity from a fine for the information it provided. 

After investigating this information, the Commission found 
that during August 2010 Isipani had provided a cover price to 
NMC to bid for the tender relating to the Tienie Louw Building in 
Stellenbosch. This cover price was higher than Isipani’s intended 
bid price to ensure that NMC did not win the tender, as it could 
not perform the work, but could still tender and remain on the 
client’s tender list. The tender was awarded to another firm. In 
addition, the Commission found that during November 2010 
Isipani provided a cover price to NMC for the tender relating to 
the construction of a new lecture hall and library for the University 
of Stellenbosch. The purpose of Isipani providing a cover price in 
this instance was the same as in August.

On 19 November 2014, the Commission referred its findings to 
the Tribunal for adjudication. Although Isipani did not dispute its 
involvement in the alleged collusive conduct, it raised certain 
defences against the level of the Commission’s proposed fine of 
10% of its 2012 turnover for each contravention of the Act. These 
arguments included the submission that the conduct did not go 
beyond Isipani providing the cover price in November 2010 and 
that only revenue derived from tender contracts, not contracts 
directly negotiated with clients, should be taken into account for 
determining an appropriate penalty. Essentially, Isipani argued 
that its conduct did not warrant the maximum 10% fine sought 
by the Commission. 

1  Government Gazette 31064 of 23 May 2008.

In its analysis, the Tribunal considered whether there was any 
reciprocal benefit for Isipani for providing the cover price to 
NMC. In evidence, it was found that Isipani would have expected 
NMC to provide a cover price to Isipani, if it needed it, as NMC 
owed it a favour for the cover prices that it provided to NMC in 
August and November 2010. As a result, the Tribunal found that 
the collusive conduct had extended beyond Isipani providing a 
cover price in 2010 and only ceased when Isipani abandoned the 
benefit of calling on NMC for a cover price. This abandonment 
was accepted to have occurred when the Commission informed 
Isipani of its investigation of the matter in November 2011. 

In relation to Isipani’s revenue in determining a penalty, the 
Tribunal found that there was no basis to deviate from its previous 
position that the relevant affected turnover is the line of business 
of the firm in which the contravention took place. Based on this 
finding, Isipani’s total turnover was considered for determining a 
fine as its revenue was derived solely from construction services. 

Further in its decision the Tribunal considered the possible 
competitive harm that would generally result from such cover 
pricing arrangements to keep a firm on a tender list, where the 
arrangement is not intended to influence the outcome of the 
tender. With reference to the UK’s Competition Appeal Tribunal 
Kier decision2 the Tribunal held that NMC’s bid, based on a 
cover price, gave the client false information on NMC’s pricing, 
capabilities and capacities as well a false sense of a competitive 
price for the project. In addition, it found that such conduct 
would exclude other competitive firms from replacing NMC on 
the client’s tender list of bidders. 

In determining the appropriate penalty for Isipani’s collusive 
conduct, the Tribunal also had regard to certain mitigating 
factors that would reduce the possible fine. These factors 
included Isipani’s willingness to accept that its conduct was a 
contravention of the Act and that this contravention was Isipani’s 
first offence. A further mitigating factor was that Isipani did not 
derive any profit from providing NMC with a cover price. 

Taking into account of all necessary factors relating to the 
collusive conduct as well as relevant mitigating factors, the 
Tribunal levied a penalty of approximately R21 million against 
Isipani. This amount is below the statutory cap of 10% of Isipani’s 
most recent financial year. As a result, the Tribunal ultimately 
held that the maximum fine sought by the Commission was not 
applicable in this instance after considering all relevant factors. 

2  Kier Group PLC and others v Office of Fair Trading [2011] CAT 3
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TON SCRAP 
AGREES TO PAY 

R3.5 MILLION FOR 
CARTEL 

CONDUCT

This settlement agreement follows the Commission’s referral 

of a collusion case to the Tribunal against 13 scrap metal 

merchants in the markets for the supply of ferrous scrap metals 

which are metals that contain iron and all iron derivatives and 

non-ferrous scrap metal, which are metals free of iron.

The 13 respondents which include Ton Scrap were SA Metal 

and Machinery (Pty) Ltd (SAM), National Scrap Metal (Pty) Ltd 

(NSM), Ben Jacobs Metals (Pty) Ltd (Ben Jacobs Metals), Power 

Metals Recyclers (Pty) Ltd (“PMR”), Universal Recycling (Pty) 

Ltd (Universal), Scaw South Africa (Pty) Ltd (Rand Scrap), Scaw 

Metals Group (Pty) Ltd (Scaw), Amalgamated Scrap Metals 

Recycling CC (AMR), Abbedac Metals (Pty) Ltd (Abbedac), Ben 

Jacobs Iron and Steel (Pty) Ltd (Ben Jacobs), Cape Town Iron 

and Steel Works (Pty) Ltd (Cisco) and The New Reclamation 

Group (Pty) Ltd (Reclam).

The Commission’s referral alleged the following:

• Market allocation and fixing of trading condition among 

Reclam, SAM and NSM for both ferrous and non-ferrous 

scrap metal; 

• Price fixing and market allocation among Reclam, 

Universal, Ton Scrap, Ben Jacobs and Rand Scrap on 

ferrous scrap metal; 

• Price-fixing and market allocation among Reclam, PMR, 

SAM and Ben Jacobs Metals on non-ferrous scrap metal.   

In respect of the conduct which Ton Scrap was implicated in, the 

Commission’s investigation revealed that from the period prior 

to the coming into effect of the Act until early 2008, Ton Scrap 

together with other large scrap merchants, namely: Reclam, 

Ben Jacobs, Universal and Rand Scrap as well as large scrap 

consumers, namely: ArcelorMittal South Africa Limited, Scaw 

South Africa (Pty) Ltd, Columbus Stainless (Pty) Ltd, Highveld 

Steel and Vanadium Corporation Limited and Cape Gate (Pty) 

Ltd in the inland area i.e. the provinces of Gauteng, Free State, 

North West, Northern Province, Mpumalanga and KwaZulu 

Natal but not parts of the province south of Newcastle, the 

states of Lesotho and Swaziland and all African states north of 

South Africa’s boundaries excluding Namibia) were involved in 

discussions, meetings and arrangements with regard to:

• A standard pricing formula to determine the selling price of 

scrap metal; 

• The premium (price) charged by the large scrap merchants 

for scrap metal;

• The collective sourcing or supply of scrap metal by the 

large scrap consumers and the allocation of such scrap 

metal amongst them; and

• The allocation of suppliers of scrap metal by the large 

scrap merchants and penalising those that failed to 

adhere to the allocation.

 
On 9 May 2016, the Competition Tribunal (Tribunal) confirmed as an order of the Tribunal the 
settlement agreement reached between the Competition Commission (Commission) and Ton 
Scrap (Pty) Ltd (Ton Scrap) in terms of which Ton Scrap agreed to pay an administrative penalty 
of R3 500 000.00 for contravening sections 4(1)(b)(i) and 4(1)(b)(ii) of the Competition Act, No. 89 of 
1998 as amended (the Act).

By Korkoi Ayayee
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The Commission found that the discussions, meeting and 

arrangements resulted in agreed prices (or pricing formula) 

that would apply to different tiers of scrap merchants. Tier 

1 of the scrap merchants comprised of Reclam, Universal 

and Rand Scrap. Tier 2 comprised Ton Scrap and Ben 

Jacobs, whereas Tier 3 comprised the other (regional) scrap 

merchants who were also important suppliers to the steel 

mills but not big enough to be in tier 1 and 2. Tier 2 would 

receive a lesser price than Tier 1. Tier 3 would receive the 

lowest price of all three. 

The Commission concluded that these agreements, 

arrangements and understandings reached by the scrap 

merchants concerning the Tier system and its adjustments from 

time to time constituted a contravention of section 4(1)(b)(i) of 

the Competition Act.

In respect of the Commission’s allegation of market allocation, 

the Commission’s investigation revealed that the representatives 

of the large merchants also: 

• Met regularly to discuss inter alia ways to ensure that they 

were supplied with adequate quantities of scrap from 

suppliers and generators;

• In these meetings the large scrap merchants reached an 

understanding that their market shares and margins would 

be kept constant; 

• Specific scrap generators were allocated to specific 

large scrap merchants, usually based on the generator’s 

geographic location; ans  

• The large scrap merchants also agreed not to poach one 

another’s suppliers and scrap generators.

The Commission concluded that the above conduct amongst 

the large scrap merchants contravened section 4(1)(b)(ii) of the 

Competition Act in that it constituted the allocation of suppliers 

amongst the large scrap merchants.

In terms of the settlement agreement, Ton Scrap admits that it 

has contravened sections 4(1)(b)(i) and 4(1)(b)(ii) of the Act in that 

it agreed with its competitors to fix prices and allocate markets 

in relation to ferrous scrap metal. 

Ton Scrap has agreed to pay an administrative penalty of R3.5 

million which amounts to approximately 5% of its turnover for 

the 2005 financial year. It has also undertaken to refrain from 

engaging in price-fixing or any other anti-competitive conduct 

in contravention of the Act. 

In addition, Ton Scrap has undertaken to co-operate with the 

Commission in the subsequent prosecution of the remaining 

respondent in the referred complaint.

The Commission has concluded settlement agreements with 

Reclam, Ben Jacobs Metals, PMR, AMR, Abbedac, Universal, 

NSM and SAM which imposed administrative penalties 

equivalent to 5% -  6% of their respective annual turnovers for 

either ferrous or non-ferrous scrap metals, or both, if they were 

affected by the conduct.  

The settlement agreement between the Commission and Ton 

Scrap was concluded on 12 April 2016 and was confirmed by 

the Tribunal on 9 May 2016. 

At the time of writing this article, the Commission had filed with 

the Tribunal the settlement agreement concluded between the 

Commission and Ben Jacobs, the last remaining respondent.

Korkoi Ayayee and Jabulani Ngobeni representing the Commission during the settlement hearing.
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In addition to the consent agreements discussed elsewhere in 
this publication, four other consent agreements were confirmed 
by the Competition Tribunal (Tribunal) in the period 1 May to 30 
August 2016.

1. International shipping company Eukor Car 
Carriers Inc. admits to collusion

On 13 July 2016, the Tribunal confirmed a consent agreement 
between the Competition Commission (Commission) and a 
Korean-based company, Eukor Car Carriers (Eukor), in terms 
of which Eukor admitted to engaging in collusive practices in 
the market for transportation by sea of vehicles, equipment 
and/or machinery to and from South Africa, in contravention 
of sections 4(1)(b)(i), (ii) and (iii) of the Competition Act 89 of 
1998, as amended (the Act).  These sections of the Act prohibit 
competitors from fixing prices, dividing markets and engaging 
in collusive tendering.

The consent agreement follows the Commission’s initiation 
of an investigation in September 2012 against 7 international 
shipping companies for engaging in price fixing and dividing or 
allocating markets.  In August 2013, the Commission extended 
its investigation to include collusive tendering.  The 7 companies 
implicated in the abovementioned conduct are Eukor, Mitsui 
O.S.K Line Ltd (MOL), Nippon Yusen Kabushiki Kaisha Ltd 
(NYK), Kawasaki Kisen Kaisha Ltd (K-Line), Compania Sud 
Americana de Vapores (CSAV), Hoegh Autoliners Holdings AS 
(“Hoegh”) and Wallenius Wilhelmsen Logistics AS (WWL).
 
Subsequent to the investigation, the Commission found that 
during the period 1999 to September 2012, Eukor and its 
competitors agreed to fix prices, divide markets and collude on 
tenders issued by vehicle equipment, rolling construction and 
agricultural machinery manufacturers. Contracts specifically 
affected by Eukor’s anticompetitive conduct include the following:

• 2011-2012 BMW contract for the transportation of BMW 
vehicles from South Africa to China;

• 2010-2012 VW contract for the transportation of VW 
Amarok vehicles from Argentina to South Africa;

• 2011-2012 Nissan contract for the transportation of Nissan 
vehicles from India to South Africa;

• 2012 Volvo Construction Equipment (VCE) contract for the 
transportation of VCE from Korea to South Africa;

• 2009-2013 Daimler contract covering several trade lanes 
from South America to South Africa;

• 2010-2011 Maruti Suzuki contract involving India to South 
Africa and the East and West African routes; and

• VCE 2007 contract involving the transportation of VCE from 
Brazil to South Africa.

Eukor has agreed to pay an administrative penalty of R15 288 976 
as full and final settlement of all the prohibited practices from 
1999 up to and including September 2012.  In addition, Eukor has 
agreed to, inter alia, implement a competition law compliance 
program and cooperate with the Commission in its investigation 
and prosecution of the remaining respondents. CSAV has 
agreed to pay an administrative penalty of R8 813 227 in respect 
of one instance of collusion and there are still two instances 
that remain. The matter against NYK and WWL has also been 
concluded with each firm agreeing to pay administrative penalty 
of R103 977 927 and R95 695 529 respectively. 

2. Murray & Roberts settles the last of its long-
outstanding cases with the Commission

On 29 June 2016, the Tribunal confirmed a consent agreement 
concluded between the Commission, Murray & Roberts Steel 
(Pty) Ltd (“Murray & Roberts”) and Freyssinet Posten (Pty) Ltd 
(“Freyssinet”), in terms of which Murray & Roberts and Freyssinet 
admitted to Freyssinet engaging in collusive conduct in the 
supply of post-tensioning steel in contravention of sections 4(1)
(b)(i), (ii) and (iii) of the Act.  This consent agreement is the last of 
the long-outstanding cases against Murray & Roberts. 

The consent agreement follows the Commission’s initiation in 
April 2010, of a complaint against Freyssinet, Amsteele Systems 
(Pty) Ltd (Amsteele), Tsala-RMS Construction Solutions (Pty) Ltd 
(Tsala-RMS), Steelforce Systems (Pty) Ltd (Steelforce) and the 
South African Post Tensioning Association (SAPTA) in respect 
of their involvement in fixing prices and allocating tenders in the 
market for the supply of post-tensioning steel.  

Following the investigation, the Commission found that 
Freyssinet (which at that time was a joint venture between 
Soletanche Freyssinet Group based in France and Murray 
& Roberts) reached and implemented the following three 
overarching arrangements between June 2006 and 
December 2008: 

SUMMARY OF CONSENT 
AGREEMENTS BETWEEN 

MAY and AUGUST 2016
By Ipeleng Selaledi 
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• An arrangement between Freyssinet, Amsteele and Tsala-
RMS to allocate tenders to achieve an outcome of roughly 
equally shared available tenders for post-tensioning steel;

• An arrangement between Freyssinet, Amsteele and Tsala-
RMS to facilitate the allocation of tenders by submitting 
cover bids for each other’s allocated projects as well as 
agreeing on controlled mark-ups and profit margins on 
tenders with a view to excluding substitutable products (in 
particular reinforcing steel bar); and 

• An arrangement between Freyssinet, Amsteele, Tsala-RMS 
and Steelforce under the auspices of SAPTA on industry 
trading terms and conditions in respect of applicable price 
adjustment formulae for post tensioning contracts.  

The above mentioned overarching collusive arrangements 
affected approximately 63 projects relating to inter alia Gautrain, 
Melrose Arch, Bay Bridge Durban and Coega.
 
Murray & Roberts and Freyssinet have agreed to pay a total 
administrative penalty of R4 704 936. The matter against 
Amsteele has been concluded with Amsteele agreeing to pay 
an administrative penalty of R2 800 000.
 

3. Consent agreement settles bid-rigging case 
against WBHO 

On 13 July 2016, the Tribunal confirmed a consent agreement 
between the Commission and WBHO Construction (Pty) Ltd 
(WBHO) in terms of which WBHO admitted to having contravened 
section 4(1)(b)(iii) of the Act by engaging in collusive tendering in 
respect of 11 projects with its competitors. 

The consent agreement follows the Commission’s initiation in 
September 2009, of a complaint against various construction 
firms including inter alia WBHO, Group Five Ltd and Murray & 
Roberts and the subsequent Construction Fast Track Settlement 
Process (the fast track process). The fast track process was 
introduced by the Commission after it uncovered widespread 
collusion in the construction industry.  Construction firms were 
invited through the fast track process to make full and truthful 
disclosure of collusive conduct in the form of big-rigging in 
return for settlement on favourable terms (lower penalties). 
The invitation specifically provided that firms could also apply 
for leniency in terms of the Commission’s Corporate Leniency 
Policy (CLP).   

Twenty-one firms including WBHO responded to the 
Commission’s offer for fast-track settlement. In response to 
the invitation to settle and in terms of the CLP, WBHO was the 
first firm to apply for leniency in respect of collusive tendering 
involving 11 projects such as the construction of the Greenpoint 
Stadium, Berg River Dam and Coega Office Block as well as 
the rehabilitation of certain trunk, district and national roads.  
Accordingly, the Commission granted WBHO conditional 
immunity from prosecution and from paying an administrative 
penalty for collusive conduct in respect of those 11 projects.  

However, in fulfillment of its mandate, the Commission had 
to ensure that findings were made against all the firms that 

colluded in the construction sector. The Commission therefore 
entered into consent agreements with the leniency applicants 
after the fast track process was concluded. This was done in 
order to safeguard and preserve the rights of affected third 
parties to bring civil damages claims against the leniency 
applicants. WBHO was amongst the leniency applicants that 
the Commission negotiated consent agreements.  However, the 
Commission and WBHO could not reach an agreement and the 
Commission consequently referred WBHO’s conduct in respect 
of the 11 projects to the Tribunal for adjudication. Following 
the referral, WBHO approached the Commission to negotiate 
a settlement which culminated in the consent agreement 
confirmed on 13 July 2016.

In terms of the consent agreement, WBHO confirmed that it no 
longer engages in the anticompetitive conduct.  WBHO has also 
agreed to fully cooperate with the Commission’s investigation 
concerning the prohibited practices and will continue to do so 
until all proceedings regarding this matter are completed at the 
Tribunal and Competition Appeal Court.

4. Steinhoff Group pays administrative penalty for 
prior implementation

On 2 June 2016, the Tribunal confirmed a consent agreement 
between the Commission and Kap Raw Materials (Pty) Ltd (Kap), 
Loungefoam (Pty) Ltd (Loungefoam), Steinhoff International 
Holdings Ltd (Steinhoff), Kap Industries Holdings Ltd (Kap 
Industries) and Feltex Holdings (Pty) Ltd (Feltex), referred to 
collectively below as “the Respondents”.  

The consent agreement follows the initiation of a complaint by 
the Commissioner in 2007/2008 against the Respondents for 
alleged conduct which contravened sections 4(1)(b)(i) and 4(1)
(b)(ii) of the Act. The complaint was subsequently referred to the 
Tribunal in September 2008.

Following protracted litigation, the Commission and 
Respondents agreed to settle the matter on the basis of a 
contravention of section 13A(3), i.e. prior implementation of a 
merger after consideration of the nature of the control exercised 
by Steinhoff over Loungefoam and Vitafoam. 

In relation to the prior implementation, the Commission found 
that in October 1997 Steinhoff acquired a 50.1% interest in 
Loungefoam. In April 1999, Steinhoff further acquired control 
of Cornick Group Ltd (Cornick Group) of which Vitafoam was 
a division of a subsidiary. This transaction was notified and 
approved by the Competition Board in May 1999. In September 
2003, Steinhoff finally acquired sole control over Loungefoam.  
According to Steinhoff’s, it genuinely and with bona fides 
understood that it had acquired control of Loungefoam and 
Vitafoam prior to the current Act coming into effect. 

As part of the settlement, Steinhoff admitted that its acquisition 
of sole control over Loungefoam constituted a notifiable merger 
which it failed to notify. Steinhoff Group has also agreed to 
notify the Commission of all future transactions that constitute a 
merger as defined in section 12(1) of the Act. The Respondents 
have further agreed to pay an administrative penalty of  
R1 750 000.00.
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USA, UK, Canada and Australia) incorporate public interest 
considerations in merger review, but these are considered 
outside the ambit of competition law.

In South Africa, review of public interest factors rests only with 
the competition authorities. In the event that parties to a merger 
and other stakeholders (government, trade unions and the general 
public) are not satisfied with the decisions (in respect of public 
interest considerations) reached by the Commission or Tribunal, 
the Competition Act provides for the appeal and/or review of these 
decisions by the Competition Appeal Court. The Commission’s 
approach in respect of the assessment of public interest factors 
is set out in the Guidelines for the Assessment of Public Interest 
Factors in Merger Regulation, published as draft in 2015 and 
adopted in 2016. However, where public interest factors are taken 
into account implicitly, one might not find the transparency that 
characterises the South African competition law regime.

The submission pointed out that the vast majority of decisions 
on mergers do not need to consider public interest factors. 
Between 2002 and 2016, the total number of mergers that were 
finalised was 4,529. Of the finalised mergers, 247 were approved 
with conditions and 134 of these specifically addressed public 
interest concerns (less than 3% of the total number of mergers 
finalised). Through an examination of the cases of Walmart/
Massmart2, Kansai/Freeworld3 and Media24/Natal Witness4, 
the paper demonstrated how the South African competition 
authorities have balanced public interest factors and competition 
considerations in merger review. The balancing exercise carried 
out by the South African competition authorities shows that the 
consideration of public interest is critical in competition analysis. 
In addition, the identified public interest effects are based on 
clearly demonstrable economic evidence which quantifies the 
likely harm or benefit to the public interest.

In essence, the submission argued that as mergers have long 
lasting effects in the market structure and distribution of 
wealth, particularly in markets with high barriers to entry, it is 
inevitable that their assessment ought to traverse beyond the 
orthodox competition considerations to have regard to their 
social impact especially in the current environment of rising 
globally inequality. The paper is available at http://www.oecd.
org/officialdocuments/publicdisplaydocumentpdf/?cote=DAF/
COMP/WP3/WD(2016)13&docLanguage=En

Papers at the OECD draw 
attention to South Africa’s 

approach in mergers 
and settlement 

agreements

At the meeting of the Organisation for Economic Cooperation and 
Development (OECD) Competition Committees between 13 and 
17 June 2016, the South African competition authorities submitted 
papers on public interest considerations in mergers and consent 
orders in enforcement cases. The OECD aims to help nation 
states foster prosperity and fight poverty through economic 
growth and financial stability. While South Africa is not one of 
the OECD’s 34 members, it participates through the “enhanced 
engagement” programme as one of five specially designated key 
partners, along with Brazil, China, India and Indonesia.

Public interest considerations in merger review

“Public interest considerations in merger review in South Africa” was 
prepared for the OECD Roundtable held on 14 June 2016 at which 
Judge Dennis Davis of the Competition Appeal Court was a speaker. 
The submission focused on how the competition authorities in 
South Africa apply public interest considerations in its merger review 
processes. The Commission also spoke from the floor.

The context within which competition law operates in South Africa 
is critical to an understanding of the public interest provisions 
in the Competition Act of 1998, and the paper put forward the 
position that traditional competition law objectives and the needs 
of a developing state are not at odds. Thus, the Act incorporates 
features which reflect the unique challenges facing South Africa’s 
economic development In addition to stimulating competition and 
achieving market efficiency, the Act aims to be an instrument of 
economic transformation and a tool (as part of a suite of economic 
development policy tools) to address the historical economic 
structure and encourage broad-based economic growth. 

This explicit approach to public interest factors in not universally 
accepted among competition authorities and articulating it in an 
international forum like the OECD is one of the reasons for the 
Commission’s contribution on this subject. The approach is not 
unique to South Africa and globally, a number of jurisdictions 
expressly require or allow consideration of public interest factors 
in merger review. However, what Fox and First (2015) find in their 
research is that even more regimes implicitly allow for the use 
of non-competition conditions in settlements.1 Most jurisdictions 
in developing countries (especially in Africa) have incorporated 
public interest considerations in merger review in their competition 
laws, while by contrast, some developed countries (such as the 

1 Fox, E.M. and First, H. 2015. Globalization, and the Public Interest.  Antitrust Law Journal, vol (80)2, pp 310
2 Wal-Mart Stores Inc of the United States/and South / Massmart Holdings Limited, Competition Appeal Court case no: 110/CAC/Jun11 and 111/CAC/Jun11.
3 Kansai Paint Company Limited and Freeworld Coatings Limited, Competition Tribunal case no: 53/AM/Jul2012.
4 Media24 Limited and Natal Witness Printing and Publishing Company (Proprietary) Limited, Competition Tribunal case no: 15/LM/Jun11.

By Alex Kuhn

CompetitionNews34 Updates 

To page 35



Consent orders in competition enforcement cases 

A paper on consent orders in enforcement cases in South Africa 
was prepared for the 2016 OECD Roundtable on “Commitment 
decisions in antitrust cases” held on 17 June 2016. 

The Act provides that if the Commission and a respondent 
“agree on the terms of an appropriate order,” the Competition 
Tribunal may confirm the agreement as a consent order. 
Consent orders are therefore settlement agreements reached 
between the Commission and respondents in a given case and 
generally after the Commission has completed an investigation. 
The Tribunal must confirm a consent order in order for it to be 
legally enforceable.

The Commission has adopted a position, taken by many 
competition agencies throughout the world, that settlement is an 
appropriate means of curtailing contested proceedings, provided 
that the terms of the settlement enable the Commission to 
achieve an outcome that addresses the anticompetitive conduct 
and is as close as possible to that it would have achieved upon a 
successful prosecution of the matter in the Tribunal.

When settling matters, the Commission requires that the 
agreement incorporates the following material terms: 

• an admission of a contravention of the Act
• payment of an administrative penalty
• cessation of the anticompetitive conduct
• implementation of a compliance programme as a tool to 

empower employees, management and directors and to enable 
the monitoring and detection of any future contraventions

• cooperation with the Commission in the prosecution of any 
other respondents. 

In addition, depending on the conduct that is the subject of 
the settlement, the implementation of a remedy to address 
the anticompetitive conduct will be a key feature of the 
settlement and may have an impact on the quantum of the 
administrative penalty.

Table 1 shows that most cases are resolved through consent 
orders. To illustrate, for the financial year 2014, the Commission 
concluded 43 settlement agreements. 18 of them involved 
agreements reached between the Commission and firms in 
the construction industry, arising out of the Commission’s 
investigation into the industry and the Construction Fast Track 
Settlement Programme. This programme involved of inviting 
firms to settle alleged past transgressions. Many firms responded 
positively to the invitation and agreed to settle cases, mostly 
involving rigging of tenders in respect of both public and private 
sector projects.

Table 1: Cases decided in this financial year compared to recent years

Source: Illustration based on Table 1 of Competition Tribunal 
Integrated Report, 2014/2015

Benefits of consent orders in South Africa 

Using examples of structural and behavioural remedies in three 
cases5, the paper went on to examine the benefits associated 
with the use of consent orders in South Africa. It argued that 
the benefits accrue to the competition authorities, the firms 
involved in these proceedings, and the economy.  The benefits 
include savings (in terms of litigation costs, time and allocation 
of resources) to the Competition authorities and the firms 
involved, and swifter restoration of effective competition in the 
market. Given the number of cases referred to the Tribunal each 
year, concluding cases through the settlement process has 
helped to clear case backlogs, reduce the case load and at the 
same time swiftly restore competition in the affected markets. 
The settlement process has also reduced the timeframe within 
which cases are finalized. 

To illustrate some of the benefits associated with consent orders 
the paper examined the construction consent orders. The 
Commission first initiated an investigation into the construction 
sector on 1 February 2009 regarding tenders for the construction 
of 2010 FIFA World Cup stadia. The second investigation was 
initiated on 1 September 2009 and covered all big and small 
tenders for construction projects.

During the investigation of these projects the Commission 
received approximately 150 marker applications (intention to 
apply for leniency) and 65 CLP applications which implicated 
the majority of medium and large firms in bid rigging conduct6. 
This led the Commission to develop and launch a fast track 
settlement programme on 1 February 2011 to incentivise firms 
to enter into settlement. 

5 Competition Commission v Telkom SA SOC Limited (016865 or 55/CR/Jul09, 73/CR/Oct09, 78/CR/Nov09), Competition Commission v Pioneer Foods (Pty) Ltd 
 (10CR/Mar10, 15/CR/Feb07) [2010] ZACT 9 (3 February 2010), Competition Commission v Sasol Chemical Industries (Pty) Ltd (31/CR/May05) and Competition 
 Commission v Sasol Chemical Industries (Pty) Ltd, Kynoch Fertiliser (Pty) Ltd, African Explosives and Chemical Industries Ltd (45/CR/May06).
6 Competition Commission newsletter “ Competition News” edition 38 March 2011
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As a result, 21 firms in the construction industry came forward 
with information on 300 projects worth an estimated R47 billion. 
Of these, 160 were no longer eligible for prosecution under the 
Act, which left 140 projects susceptible for prosecution.

It took the Commission close to four years to investigate these 
allegations. During its investigation the Commission considered 
the entire life-cycle of each construction project, ascertained who 
the participants were in each project, how the tender process 
was managed and the results achieved.

The Commission had to cross-reference all the submissions 
made by the various firms in order to ensure that the information 
received corresponded. The Commission then settled with 15 
of the construction firms. These were firms that admitted their 
involvement in the collusion and agreed to pay administrative 
penalties, collectively totalling R1.46 billion.

Given the massive public outcry about the construction 
cartel, even before the 15 firms appeared before the Tribunal, 
the Commission could have elected to prosecute each firm 
individually in contested proceedings.7

But in the Tribunal’s very conservative estimation, the cost 
of such proceedings would have been R9 226 282.64 to 
the Tribunal alone, and the cases would have taken more 
than two and half years to conclude once they were ready 
for trial. The settlement proceedings therefore clearly saved 
the justice system much time and money through the two-

day hearing that took place in these matters during the 2014 
financial year.

The Tribunal calculated the time and money the construction 
cartel would have taken to hear in response to a parliamentary 
question. In arriving at the total, the Tribunal made the following 
key assumptions:

• the Commission would have divided up the prosecutions 
into three separate cases in respect of each segment of 
the industry,  namely civil engineering, general building 
and mechanical engineering;

• on average, each case would have involved four 
respondents as one firm would typically have received 
immunity from prosecution;

• based on past experience, each project would take three  
days to hear if witnesses for the Commission and respon 
dent firms were to testify and face cross examination;

• each case would be heard by one full-time Tribunal  
member and two part-time members, one of whom would 
be from out of town.

Using the above assumptions, the schedule below shows what 
the construction cartel hearing would have cost the Tribunal to run.

The schedule does not include the costs the Commission would 
have incurred to participate in the hearings or the costs to the 
private sector who would be respondents in the matter.

 
Number 

of 
projects

Total 
preparation, 
hearing and 

decision writing 
days

Case manager costs, 
fulltime members costs 
and part-time members 

costs

Transcription costs Total costs

General building 
projects 21 112,5 R 2 336 833,49 R 134 100,22 R 2 470 933,71

Civil engineering 
projects 75 327,5 R 5 916 541,90 R 236 647,45 R 6 153 189,35

Mechanical 
engineering projects 5 30 R 572 578,65 R 29 580,93 R 602 159,58

Total 101 470 R 8 825 954,04 R 400 328,60 R 9 226 282,64

Source: Competition Tribunal Annual Integrated Report 2013/2014

7 This approach would have had the effect of extending the finalization of these matters by at least another 11 years at considerable cost to the Commission.

The submission concluded that the increase in the number 
of cartel cases can be mainly attributed to the success of the 
Commission’s leniency policy. However, the calculations provided 
in the paper for the construction cartel case show the time and 
cost benefits that are possible through concluding settlements 

agreements. This is particularly important in the context of 
resource-strapped competition authorities, which is the case in 
much of the developing world. The submission can be found at 
https://one.oecd.org/document/DAF/COMP/WD(2016)47/en/pdf
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The Competition Commission (Commission) participated 
in the Organisation for Economic Co-operation and 
Development (OECD) Bid Rigging Workshop hosted by the 
Botswana Competition Authority (Authority) in Gaborone 
Botswana on 26 July 2016. The theme of the workshop 
was “Fighting Bid Rigging in Public Procurement”, with the 
objective of raising awareness amongst procurement officials 
about the risk and cost of bid rigging in public procurement 
and provide them with training on how to design tenders to 
reduce the risk of bid rigging. The workshop also provided 
training on how to identify signs of bid rigging at an early 
stage during the procurement process and what to do when 
bid rigging is uncovered. Officials from the OECD (Mr Antonio 
Capobianco; Ms Ania Thiemann and Ms Adi Egozi ) and the 
Commission (Mr Mziwodumo Rubushe) made presentations 
at the workshop. 

The Commission was invited by the OECD to share its 
experience in bid rigging investigation and advocacy. The 
audience comprised of procurement specialists and decision 
makers from the public service, parastatals and local 
government authorities from across Botswana.

The workshop was opened by Botswana’s Minister of 
Investment, Trade and Industry, Honourable Mr Vincent 
Seretse who expressed concern that firms who are 
determined to make profit at all cost, do rig bids as shown by 
the increased number of bid rigging cases in Botswana.  

The audience was informed that among the bid-rigging 
cases the Authority has dealt with, is a case where a 
government ministry floated a tender worth P110 million as 
part of a primary schools and clinics feeding programme. 
The Authority’s investigations revealed a bid-rigging 
arrangement between the winning companies which 
enabled them to outsmart their competitors through a 
market allocation scheme. “The victims of bid-rigging are 
customers and in public procurement where the customer 
is the Government, the harm extends to the whole economy, 
as the high prices paid to unscrupulous bidders affect other 
developmental goals”, the Minister said.

The workshop discussed the concept of bid- rigging, when 
it is most likely to occur. It covered the main sections in 

the OECD Guidelines for Fighting Bid-Rigging in Public 
Procurement (2009), illustrating them with examples from 
OECD countries. The workshop was practical in its approach 
and conveyed competition concepts to an audience of non-
competition experts through real-life examples drawn from 
regional and international experiences in this area. 

The Commission shared with the audience its investigation 
into 300 construction projects in South Africa in which 15 out 
of 21 firms settled with the Commission for R1.47 billion; the 
outcome of its Construction Fast Track Settlement Project 
and the Advocacy interventions it made in mitigating bid 
rigging which included the introduction of the Certificate 
of Independent Bid Determination (“SBD9”) into public 
procurement in South Africa; the training of approximately 
4000 procurement officials in detecting bid rigging as well as 
the development of a Curriculum on Bid Rigging Training for 
the School of Government to capacitate procurement officials 
on detecting bid rigging as part of Supply Chain Management 
Training. Bid Rigging training at the School of Government 
commenced in February 2013. 

The audience was very keen to understand how the 
Commission managed to get the support of government 
particularly the national treasury in implementing its 
advocacy interventions. It was explained to the audience that 
government support was obtained by presenting the outcome 
of the Commission’s ex-post impact assessments on bid 
rigging cases. The impact included the cost of bid rigging 
to the state and the potential savings to the state barring the 
bid rigging. 

On 27 July 2016, the Commission engaged with the staff of the 
Authority, wherein we exchanged ideas on advocacy strategies. 
The Authority was keen on strategies regarding advocacy 
with government; parliament; prioritization of sectors for 
advocacy and impact assessments. The Commission shared 
its strategies regarding these questions. The Authority and 
the OECD expressed their appreciation for the Commission’s 
support and contribution into the workshop.

We thank the OECD for their kind invitation and the 
Competition Authority of Botswana for their warmth and 
hospitality. 

By Mziwodumo Rubushe

Commission Participates   
in the OECD 

Bid Rigging Workshop 
in Botswana
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Since the Competition Act came into force in 1998, South Africa has 
seen heightened investigations and prosecution of cartels in such 
markets as fertilizer, food (for example, chicken, fish, eggs and bread), 
construction, pharmaceuticals and steel. Despite the intensified 
enforcement of the competition law, the Competition Commission 
continues to uncover cartel conduct in most markets in South Africa. 

In May 2015, the Commission, in terms of Section 79(1) of the 
Competition Act, published guidelines on how it would determine 
penalties for settlements and prosecution of prohibited practices 
(for example, price fixing, collusive tendering, excessive pricing and 
predatory pricing) before the Competition Tribunal. The key distinction 
between a settlement and prosecution is the discount that a firm 
may qualify if it cooperates with the Commission and provides full 
disclosure of the conduct in question. In essence, the Commission 
may offer a firm a discount of between 10% and 50% off the potential 
penalty, and in some cases favourable payment terms.

The effectiveness of the guidelines partly hinges on the willingness 
of firms to take advantage of the settlement regime as well as the 
acceptance by the courts (i.e. Competition Tribunal, Competition 
Appeal Court and Constitutional Court) of these guidelines as a 
credible basis for determining appropriate penalties. In this case, 
at least, the guidelines in the main follow Competition Tribunal and 
Competition Appeal Court case precedent. 

Recent decisions of the Tribunal on cartel cases in the bicycles 
and construction sectors reaffirms the tough stance ought to be 
taken against cartels. 

In the case of the bicycles, the Commission found price fixing 
allegations against twenty (20) wholesalers / retailers of bicycles and 
bicycle accessories. The Commission reached settlement with six 
(6) wholesalers and eleven (11) retailers, whilst a case against one 
(1) firm was withdrawn. The remaining two (2) firms, Omnico and 
Coolheat Cycle Agencies, disputed the Commission’s case and, 
after protracted hearings, were on 30 May 2016 each slapped with 
penalties of just over R4 million of which half is payable within sixty 
(60) days of the Tribunal’s order and the balance within 60 days 
thereafter - a substantial sum given their respective sizes as well as 
the fact that other firms who opted for early settlement concluded 
settlement agreements with admission of liability and without 
payment of penalties. 

The bicycles cartel is perhaps the lowest cartelists could stoop, as the 
firms involved publicly held meetings on at least three (3) occasions, 
with the eventual agreement to increase retail margins of bicycles and 
bicycles accessories from 35% to 50% and 50% to 75%, respectively, 
reached on 10 September 2008 at the Midrand Conference Centre in 
Gauteng, South Africa. Over 200 representatives of wholesalers and 
retailers of bicycles and bicycle accessories, who account for the 
large share of the market for imported reputable brands, attended 
the 10 September 2008 meeting. 

The cartels in the construction and related sectors of the economy 
are, by far, the most pervasive and entrenched to be uncovered by 
the Commission in its 16 years of existence. These cartels affected, 
inter alia, infrastructure built in the public and private sectors, and 
also transcended the borders of South Africa. Yet, there are firms that 
participated in the cartel which are still in denial. 

In the recent ruling on 18 July 2016, the Tribunal had to decide 
on the appropriate penalty to level against Isipani Construction, 
one of the many firms implicated in the construction cartels. 
Isipani Construction had already admitted that it contravened the 
Competition Act by collusively tendering through cover pricing 
to another firm for certain construction projects (both in the 
Stellenbosch area affecting a private building known as the “Tienie 
Louw Project” and certain building projects for the University of 
Stellenbosch’s engineering faculty) but did not agree with the 
Commission on the appropriate settlement. The firm had initially 
not participated in the fast-track settlement process devised for 
construction firms, which at the time yielded settlements from 
various construction firms totalling over R1.5 billion (the quantum 
that keeps rising as more and more firms settle outstanding cases 
before the Tribunal). After due consideration of the case, the Tribunal 
levied a penalty of R21 million against Isipani Construction, a 
significant penalty for a firm involved in cover pricing contraventions 
(in this case 2) even where it did not ultimately win the contracts.

In both these decisions of the Tribunal, certain firms argued for 
mitigation and others for the conduct to be condoned. In the bicycles 
case, the firms argued inactive participation in meetings, whilst in 
the construction case the firm argued it did not gain profit from the 
conduct, which arguments did not succeed before the Tribunal. The 
message is clear, no matter how benign acts of collusion may appear 
to the firms involved, such firms will face consequences, as these 
are per se prohibited in terms of the Competition Act. At the time 
of writing, Omnico and Coolheat Cycle Agencies had appealed the 
Tribunal’s order before the Competition Appeal Court.

Both the bicycles and construction cartels show that there is little 
benefit in firms disputing clear-cut and egregious contraventions 
of the Competition Act. In such situations, firms could benefit from 
settlement guidelines adopted by the Commission as they could 
negotiate discounted penalties and resolve such cases without 
incurring unnecessary litigation costs. Ultimately, the choice is the 
firm’s, the best being not to be involved in cartel activity at all.

Prohibited practices, especially collusion, rob consumers of 
competitive prices and choice, and as the World Bank’s recent study 
(South Africa Economic Update - Promoting Faster Growth and 
Poverty Alleviation Through Competition) also shows, these practices 
contribute to poverty and inequality. The recent penalties imposed 
by the Tribunal against the cartelists in the bicycles and construction 
markets should serve as deterrence. To collude in markets is not 
good business and is not good for business.

By Hardin Ratshisusu

STIFF PENALTIES for 
CARTEL CONDUCT are 
GOOD for DETERRENCE
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On the cusp of the new millennium, South Africa was facing a 
health crisis of colossal proportions that would have damaging 
effects for its population. The first official case of AIDS in 
South Africa was reported in 1982 from a man who reportedly 
contracted the virus while in California, USA. In 1985, AIDS took 
its first South African casualty. The interventions to combat the 
disease by the apartheid government were ineffective and by 
1990 120,000 people were living with HIV. 

When democracy came, civil society lobbied and established the 
National Advisory Group (Networking HIV/AIDS Community of South 
Africa (NACOSA)) to have a stronger voice to advocate placing the 
pandemic at the top of the national agenda. HIV prevalence rose 
from 0.8% in 1990 to 4.3% by 1994. The new government accepted 
the plan at the beginning of its term in 1994 and introduced measures 
to alleviate the rising numbers of HIV/AIDS related deaths. These 
measures included home-based care for the large number of people 
who had advanced AIDS and trials of antiretroviral (ARVs) delivered 
to pregnant women and their neonates for the prevention of mother-
to-child transmission (PMTCT). Another strategy of the government 
was introducing prevention campaign strategies; this included the 
launching of LoveLife, a government, non-profit organisation and 
business initiative that aimed at reducing the rate of new infections 
in young people by using youth development and behaviourial 
change programmes. 

In response to the slow roll out of medication, the Treatment Action 
Campaign (TAC) was founded in December 1998 to campaign for 
access to AIDS treatment.

A year after the founding of the TAC, the Competition Commission 
(Commission) was established in the Trade and Industry Ministry. The 
establishment of the Commission coincided with the quest of affordable 
access to (antiretroviral) ARV Therapy by civil society. Fast-forward to 
2001, individuals infected with HIV and AIDS, health care professionals, 
trade unions, and several NGOs submitted a complaint with the 
Commission over the exorbitant prices of ARV treatment. The Hazel Tau 
and Others case, as it was dubbed, was against GlaxoSmithKline South 
Africa (Pty) Ltd (GSK) and Boehringer Ingelheim (Pty) (BI) for excessive 
pricing of their patented ARV medicines. Hazel Tau, who became the 
face of the case, was a woman who had been living with HIV for over a 
decade at the time when the case was brought before the Commission. 

When the Commission received the case, it extended the scope of its 
investigation to include allegations that GSK and BI had also denied 
their competitors access to an essential facility in the production of 
the medication. These allegations were based on the pharmaceutical 
firms’ failure to licence their patents on reasonable commercial 
terms. At the time of the investigation GSK held patents in South 
Africa on AZT (branded as Retrovir), Lamivudine (branded as 3TC) 
and AZT/Lamivudine (branded as Combivir) whilst BI held patents in 
South Africa on Nevirapine (branded as Viramune).

The Commission concluded its investigation and found that GSK and 
BI abused their dominant positions in the ARV markets. Before the case 
could be referred to the Competition Tribunal for adjudication, GSK and 
BI opted to resolve the matter by negotiating settlement agreements 

with the Commission. The eventual settlement agreements required 
that BI and GSK engage generic manufacturers and allow them to use 
their patents for the production of ARV treatment. 

The introduction of competition in the ARV markets by dismantling 
GSK and BI’s duopoly brought remarkable changes in the accessibility 
of ARV treatment in South Africa. After the intervention, ARV prices 
dropped significantly, with some average price decreases of up to 
500%. Since then, the market has normalized. For instance, between 
2007 and 2015, the average annual increase for original drugs was 
1.93%, in comparison of inflation which was 6.2% over this period. 

Price movements for ARVs between 2000 and 2015

The Commission’s intervention through the Hazel Tau case also led 
to the entry of more than 14 new drugs into the South African market, 
including the introduction of generic drugs which were not sold in 
the past. From 2000 to 2005, the ARV’s of eight manufacturers 
were being sold in South Africa. As a result of various licencing 
arrangements arising from the settlement agreements, the ARV’s of 
32 manufacturers are now sold in the South African market.   

In 2004, the year the government introduced its ARV treatment 
program, only 47 500 people received treatment. By 2015, this number 
had increased to 3 675 843 people, the largest number in the world. 

Number of people receiving HIV treatment

The role of government, through the Department of Health, and civil 
society cannot be discounted in this enormous progress. The Hazel 
Tau case serves as a good example for exploring the positive impact 
of collaborative efforts in the fight against HVI/AIDS.  

Mandisa Mbele

COLLABORATIVE 
EFFORT yields WINS 
IN THE FIGHT 
AGAINST HIV/AIDS
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Effective leadership and management are essential for any 
organisation to be successful. The executive committee 
of the Commission is bestowed with the enormous yet 
exciting responsibility to lead an organisation of more than 
230 employees who are largely lawyers and economists.  
Lydia Molefe (LM) chats to three of our executive members 
about their roles in the organisation.

LM: I am excited to do this interview with you. Perhaps, the 
obvious starting point is for you to tell me where you come from 
and what is your educational background. 

Hardin Ratshisusu (HR): I was born and raised in Maelula 
Village in Limpopo. I attended school at the local schools, 
Tshifhire Primary and Solomon Maelula Secondary, until 1996.   

In 1997 I enrolled for a BCom degree at the University of Venda, 
where I graduated in 2000. Like many graduates, I thought it 
would be easy to find a cushy job after earning my first degree. 
I enrolled again at the University of Venda in 2002 for BCom 
(honours)-Economics, which I completed the same year. Then I 
started getting lots of career opportunities.

I further earned a MCom (Economics) from the University of 
Witwatersrand and a MBL from the University of South Africa. 
Early on in my career I also received a certificate from the 
University of Florida on the PURC/World Bank programme on 
Utility Regulation and Strategy, an important programme as it 
introduced me to the intricacies of economic regulation.

MEET Our 
  EXECUTIVES

Acting Deputy Commissioner 
Hardin Ratshisusu

This job presents an opportunity 
to make a difference in the lives 
of South Africans by regulating 

to open opportunities for 
businesses to have a fair chance 

to participate in the economy.
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LM: Who influenced your decision to pursue a career in law or 
economics? 

HR: Growing up I was into physical sciences and thought I 
would someday become a scientist of sorts. Most of my seniors 
who went to university earlier just pre 1994 kept advising me 
that commerce is where the future is. It stuck on me. I found 
myself enrolling for a BCom degree.

I met Professor AB Gyekye who was Head of the Economics 
Department at the University Venda, and he just made 
Economics fascinating. He went on to teach me at the honours 
level and also supervised my dissertation. I learned a lot from 
him and had the confidence that I too could make it in this field. 
I am forever grateful for his guidance. 

LM: How did your journey begin at the Competition 
Commission? Tell me about the different positions you’ve held 
over the years?

HR: I joined the Competition Commission in 2004. It was not 
an easy decision, as I had just been offered what was quite 
an attractive opportunity in a government department as well 
as a scholarship, but I decided to take an internship. From 
my time at the University of Venda as a postgraduate student 
I was Research Assistant and Tutor in the Department of 
Economics, so I was determined to pursue any opportunity 
that would  enable me fully to practice economics. The 
Competition Commission turned out to be a good choice.

I have since held positions at the Competition Commission at 
various levels, including being a Senior Merger Analyst, Adviser 
to the Deputy Commissioner and Divisional Manager in the 
Mergers and Acquisitions division. 

On two occasions I left the Competition Commission for 
brief stints at Neotel in regulatory affairs and as a regulatory 
economics consultant.  

LM: What does your current position entail?

HR: I assist the Commissioner in carrying out the functions 
of the Competition Commission, which entail overseeing the 
investigations and operations of the Competition Commission’s 
investigation and research divisions, namely, Cartels, 
Enforcement & Exemptions, Mergers & Acquisitions, Policy & 
Research and Legal Services.

The Commissioner has also assigned me some of the 
responsibilities relating to our work in international fora. In this 
capacity, I primarily represent the Competition Commission 
in the BRICS Working Group on Competition and the SADC 
Competition Committee as well as regularly in the OECD, ACF 
and UNCTAD. 

I also represent the Competition Commission in South Africa’s 
team for the Tripartite Free Trade Area negotiations between 
SADC, EAC and COMESA, specifically on broad issues relating 
to competition regulation.    

LM: What do you find most challenging about your job?

HR: This job presents an opportunity to make a difference in the 
lives of South Africans by regulating to open opportunities for 
businesses to have a fair chance to participate in the economy. 
There are challenges in the economy particularly as most strategic 
markets are highly concentrated and that we are also uncovering 
a lot of cartels, this makes our economy less competitive. 

As the Competition Commission, we have a huge responsibility 
to not only regulate effectively but also to ensure that strategic 
markets transform such that new firms can enter the markets, 
innovate and compete. Ultimately, we should see a significant 
reduction in the levels of unemployment, poverty and inequality, 
and then we shall be certain our interventions are having a 
broader impact in the economy.

The main challenge essentially is ensuring we select and expend 
resources on investigations that will have the greatest impact 
in the economy and society. Striking this balance, given the 
expectations of stakeholders (being government, labour, civil 
society, consumers and even some businesses), remains the 
ultimate litmus test. 

LM: What would you say is the role of competition policy in 
addressing inequality and poverty? 

HR: There is a contestation of ideas on the role of competition 
policy in addressing inequality and poverty. There are those who 
argue that competition policy should just be about promoting 
competition in markets and be less concerned with the 
distributional effects of market outcomes. It is a view not shared 
by many in developing and emerging economies, especially 
those facing high inequality and poverty levels. What I suppose 
is important is conceptualising the extent of market conduct in 
how economies function. We have seen rising inequality levels 
even in developed economies and in some cases high youth 
unemployment, all to do with the market structures and how 
wealth is distributed. 

For instance, recent studies of the Wold Bank have shed some 
light on this question, by showing the direct effects of anti-
competitive market conduct on poverty and, by implication, 
inequality. Modern competition policy will have to recognise 
that the distribution of wealth matters and confront issues of 
poverty and inequality when implementing such policy.  This 
is one of the main focus areas, for example, in the BRICS and 
ACF communities - to redefine competition policy such that it 
not only focuses on the orthodox ideals of competition, but on 
transforming markets and economies at the global level.

LM: How would your child(ren) describe you?

HR: I think they would say I am a ‘cool dad’, but sometimes 
too strict for their liking. They don’t watch TV or play computer 
games during the week, have to sleep by 8pm, finish food and 
all that. But we make up for all this on weekends or holidays - it’s 
all fun after all. 

LM: Thank you for making time to chat with me in your  
busy schedule.
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Divisional Manager 
Enforcement & Exemptions
Nompucuko Nontombana

LM: Very interesting…So who influenced your decision to pursue 
a career in economics? 

NN: I got into economics by chance really because one of my 
friends at UCT, Xolani Mkhize, thoroughly enjoyed ecos (as we 
used to call it) and convinced me to add it as one of my modules. 
Since then, I never looked back! 

LM: How did your journey begin at the Competition Commission 
and what role have you played?

NN: I joined the Commission as a Principal Analyst in the 
Enforcement & Exemptions Division and after about four exciting 
years in that division I joined the Mergers & Acquisitions Division. I 
am now Manager in the enforcement division.

LM: What does your current position entail?

NN: My role is to ensure that the strategy of the Commission, 
particularly in relation to the abuse of dominance provisions of the 
Competition Act, is implemented. I manage a team of 20 analysts 
(lawyers and economist) who are very dedicated and driven. I also 
sit in weekly executive/commission meetings where we assist the 
Commissioners to take decisions on cases.

LM: What do you find most challenging about your job?

NN: Letting go but not letting go too much…

LM: What are your top priorities in Enforcement and Exemptions 
Division?

I would also like to see some improvement in the quality of our 
investigations; it’s very important to continuously improve how we 
do things in the division.

LM: How would your child describe you?

NN: My eldest son would say I am strict and stingy [of course I do 
not agree with him!]

LM: Thank you and all the best in your career with the Commission.

LM: I always find it interesting to chat to female executives in 
organisations. I am particularly interested in your upbringing 
and educational background? 

Nompucuko Nontombana (NN): I was born and bred in the 
Eastern Cape. I went to four different schools before finally 
settling at Ndamase High School where I completed my 
matric. I then went to UCT to do my undergrad and post-grad 
studies. I left UCT after completing my Honours in Economics 
and soon after I accepted a job offer from the Department of 
Public Enterprises. 

A vast majority of the nation’s critical 
sectors remain highly concentrated 

despite our sound competition policy. 
My main focus is really on abuse 
of dominance cases that have the 
biggest impact on the economy. 
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LM: It’s always fascinating to speak to prominent executives in high 
performing organisations. I am very interested in your educational 
background and upbringing. 

Bukhosibakhe Majenge (BM): I grew up in Zastron, a small 
agricultural town in the Free State province which lies at the foot 
of the Aasvoelberg (Vulture Montain), named after the wife of the 
President of the Orange Free State Republic.  The Aasvoelberg 
is the highest peak in the Free State standing at approximately 
7240 imperial feet.  The town is flanked by the Lesotho and Eastern 
Cape borders.  The South African History Online describes this 
territory as “stark and beautiful.”  This is where I attended both 
primary and secondary school.  I did my undergraduate studies 
at the University of Fort Hare and post graduate studies through 
UNISA.  After completing my undergraduate studies and articles, 
I practiced in a private law firm as an attorney in Bloemfontein and 
later decided to join the public sector in Pretoria.              

LM: Who influenced your decision to pursue a career in law or 
economics? 

BM: I decided to pursue a career in law because I believed that 
a legal career would afford me the flexibility of structuring my 
working time and allow me the necessary space for independent 
thinking.  I value these two things in a career. 

LM: How did your journey begin at the Competition Commissionand 
that role have you played?

BM: In 2007, when I decided to join the Commission, I relinquished 
a managerial position as a director in a government department to 
join the Commission in slightly lesser capacity as head of corporate 
compliance and took a knock. I was prepared to do this because 
I needed work that is intellectually engaging and fulfilling. With its 
intersection of law and economics, a competition law environment 
provided me with such an environment. A year after serving as 
head of corporate compliance, I was transferred to legal services 
division as a principal legal counsel. I am currently serving the 
Commission as a manager in the legal services division.       

LM: What does your current position entail?

BM: In summary, my current role in the main entails execution of 
the Commission’s strategy and the annual performance plan in so 
far as it relates to litigation outcomes, and managing the litigation 
programme of the Commission in the Tribunal, Competition Appeal 
Court and the High Court.       

LM: What do you find most challenging about your job?

BM: There is so much to do and time is not always an ally.

LM: What are your top priorities in Legal Services?

BM: Our top priorities are successful execution of the Commission’s 
litigation strategy and building internal legal capacity. 

LM: How would your child describe you?

BM: I am unsure of answer to that question because it usually 
depends on the children’s mood at any particular point in time.

Chief Legal Counsel  
Bukhosibakhe Majenge 

My current role in the main entails 
execution of the Commission’s strategy 

and the annual performance plan in so far 
as it relates to litigation outcomes, and 

managing the litigation programme of the 
Commission in the Tribunal, Competition 

Appeal Court and the High Court.
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Competition Act. You may also forward enquiries, comments and letters to:

THE EDITOR 
Office of the Commissioner
Private Bag X23, Lynnwood Ridge, 0040
E-mail: CCSA@compcom.co.za 
Tel: (012) 394 3200
Fax: (012) 394 0166

        Like us on Facebook: Competition Commission of South Africa

        Follow us on Twitter: @compcomsa #competitionlaw

        Subscribe to us on Youtube Channel: The Competition Commission South Africa

        Connect with us on Linkedin: Competition Commission of South Africa

Competition News is issued quarterly and if you would like to receive future copies, you 
can subscribe at www.compcom.co.za/subscription to enable us to add your details to 
the distribution list.

© Please note that the information contained in this document represents the views of the 
authors and does not necessarily constitute the policy or the views of the Competition 
Commission. Any unauthorised reproduction thereof will constitute copyright infringement. 
Persons interested in this information should not base their decisions thereon without 
obtaining prior professional advice.

We want to hear from you


	_GoBack

