EDITION 58 | JUNE 2017

The Official Newsletter of the Competition Commission South Africa

Competition regulation for a growing and inclusive economy
Banks Charged
for Involvement
in Forex Price
Fixing Cartel

Automotive
Aaftermarkets
Prepares for a
Code of Conduct

Recruitment
Specialist
Agencies Charged
for Price Fixing

The Commission’s
2016/17 business
consultative forum

09

14

21

27

IN THIS ISSUE...
01 Cover story
02 Editorial Note
03 Cover story continued
04 South Africa needs a concrete and honest plan towards
inclusive and sustainable growth

06 Follow-on damages claims are a necessary requital for anticompetitive transgressions against consumers

INQUIRY PUTS IN MOTION STEPS
TO BOOST COMPETITION IN LPG SECTOR

07 School uniform probe could be done by year end
09 Banks charged for involvement in forex price fixing cartel
12 A hard look under the hood that will help all motorists
14 Automotive aftermarkets prepares for a code of conduct

COMPETITION COMMISSION RELEASES FINDINGS
AND RECOMMENDATIONS

16 Outcomes of the advocacy process
18 Comparative work and the role of the FAS at the workshop
21 Recruitment specialist agencies charged for price fixing
23 Unilever charged over cartel conduct

The Commission released its findings and recommendations on Monday, 24 April
2017, following the Market Inquiry into the supply and distribution of liquefied
petroleum gas (LPG) in South Africa.
The inquiry, initiated in 2014, was the first market inquiry to be finalised by the
Commission under the new provisions outlined in the Competition Amendment Act.
The Commission initiated the inquiry as it had reason to believe that there are
features of the sector that may prevent, distort or restrict competition. There
were numerous complaints relating to the LPG sector had been submitted to the
Commission which provided a further basis for initiating the market inquiry.
In addition, the Commission was of the view that the Market Inquiry would assist in
creating a better understanding of how to promote competition in the LPG sector
in furtherance of the purposes of the Competition Act.
The Commission performed an in-depth analysis of the submissions made by
market participants (refineries, wholesalers, retailers, relevant government bodies
and regulators, and technical consultants) and from stakeholder engagements,
meetings and field investigations.
The Commission’s report was officially handed over to the Minister of Economic
Development, Ebrahim Patel, during a media briefing held in Pretoria on 24 April 2017.
To page 3
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Editorial Note

In this edition of Competition News,
Deputy Commissioner Hardin
Ratshisusu reflects on follow-on
damages which have been part of
the Competition Act since its coming
into force. The particular provisions of
the Act allow for any person who has
suffered loss or damage, as a result
of anticompetitive behaviour, to seek
an award of damages from the courts.

An opinion piece was also published in the Business Day
newspaper on 17 April, 2017 and was well received. We trust
you will find it informative and enlightening (See page six).
Following the Commission’s advocacy drive in relation to
school uniforms late last year and earlier this year, publicity
around the Commission’s work and its successes has
started moving in an upward trajectory. Public response,
particularly on social media platforms, revealed that ordinary
South Africans are beginning to understand the work of the
Commission as a regulatory body – and its significance in
their daily lives and particularly in the lives of the poorest
and most vulnerable members of our society.
Although the Commission is still gathering evidence and
stakeholder engagement is already taking place, the investigation
is expected to be concluded by the end of the year and in time
for the 2018 academic year implementation. We explore the
latest developments in this edition of Competition News and
provide new details relating to the respondents in the matter.
Such cases highlight the significant role which the Commission
continues to play in the lives of the poor as well as in the
country’s collective efforts to tackle South Africa’s triple
challenges of inequality, unemployment and poverty.
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Editorial Note

The Commission is, by all accounts, a crucial part of greater
efforts to remedy the consequences of a previous economic
system that was completely devoid of any principles that sought
to promote a healthy, inclusive and competitive economy.
Public responses have also illustrated how consumers are
more likely to react to “bread and butter” issues when it
comes to the work of the Commission. The completion of the
LPG Market Inquiry – and the release of the Commission’s
report and recommendations – received widespread media
coverage and widely welcomed by stakeholders. We feature
details on the report and the recommendations in this
edition’s cover story.
We also present a detailed overview of the widely-publicised
forex price fixing matter and the automotive aftermarkets
workshop which was hailed a major success. Other case
highlights over recent months are also included in this edition.
We trust you will spend many hours enjoying the rich content
presented in Competition News. We extend our thanks and
appreciation to everyone who has contributed through sharing
their knowledge, opinions and expertise with the readers.
Happy reading!
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Continued from page 1

The Commission will periodically review the progress of the
implementation of the remedies and recommendations proposed.
The report has since been tabled to Parliament.
The Minister encouraged both private and public organisations
named in the report to take appropriate action to benefit the LPG
sector, as opposed to merely focusing on the non-binding nature
of the proposed remedies and recommendations.
Handing over the report to the Minister, Commissioner Tembinkosi
Bonakele, said: "I am pleased to note that a great level of
participation was received from the industry with over 90 market
participants participating in the market inquiry processes.
Importantly, I wish to commend the participation of regulatory
bodies and government entities. I appreciate the support and

participation from all market participants as without it, this inquiry
would not have been complete”.
The report addresses features of the market that prevent or distort
competition and recommends the implementation of numerous
measures to ensure an efficient and competitive LPG sector.
“The successful implementation of these measures, should they
become law or regulations, makes a collaborative approach
indispensable. I hope this market inquiry will raise further awareness
of the state of competition in the LPG sector, stimulate debate on
how to address the challenges identified, and reinforce the case
for effective regulatory mechanisms to be in place to allow for an
inclusive energy sector in which effective competitors are able to
seamlessly enter and expand,” said Bonakele.

INQUIRY FINDINGS AND RECOMMENDATIONS:
1. THE MARKET STRUCTURE
• There are only five refineries currently producing LPG in
South Africa.
• At a wholesale level, the market is highly concentrated with four
large wholesalers accounting for 90% of the market share.
• Increased market concentration among wholesalers fosters an
environment conducive for coordination.
• New entrants and small existing firms must overcome high
barriers to entry in the wholesale markets.
Recommendation: Commission to monitor this market as the
structure is conducive for collusive behaviour.
2. REGULATORY ENVIRONMENT: NON-PRICE
• Overlap in mandates and misaligned regulatory incentives
create uncertainty among market participants.
• This overlap causes barriers to entry by delaying much
needed investment (import, loading and storage facilities)
into this sector.
• Several regulators involved in infrastructure licensing
have overlapping jurisdictions. This could lead to projects
being stalled.
Recommendations: National Energy Regulator South Africa
(NERSA) and Transnet National Ports Authority (TNPA) adjudication
process should be aligned. There should also be sequencing
of legal processes. In addition, NERSA to undertake wholesale
licensing activities.
3. REGULATORY ENVIRONMENT: PRICING
• Limited evidence of effective monitoring and enforcement of
regulated prices, resulting in pricing abuse by market participants.
• The lack of incentives by refineries impacts negatively on the
security of supply for LPG.
• The driving factor behind the high cost of imported products
relates to logistics.
Recommendations: Prioritise import efficiency to ensure large parcels
of LPG can be imported. NERSA to take over pricing functions
from Department of Energy (DOE), including pricing methodology.
In addition, DOE to conduct a study on price deregulation once
import facilities under construction come on stream.
4. LIMITED DOMESTIC SUPPLY
• Production of LPG in South Africa is limited and imports are
used to fill in the gaps in supply.
• The current import infrastructure is inadequate and has stifled
the uptake of LPG.
• NERSA and TNPA’s overlapping jurisdictions cause
obstacles for approvals for construction of import and
storage facilities at ports.
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Recommendation: A review of the regulatory frameworks applicable
to the construction of LPG import and storage facilities at ports
as outlined in legislation, including the Petroleum Pipelines Act
and National Ports Act.
5. LONG-TERM SUPPLY AGREEMENTS
• Refineries prefer long-term supply agreements, with 82% of
LPG sold through long term contracts.
• Some long term supply agreements contain provisions for
discounts up to 10%.
• Smaller wholesalers do not benefit from price discounts and
are unable to attain economies of scale.
Recommendations: Smaller wholesalers to get preferential access
to 10% of LPG volume. Contracts to be limited to 10 years and all
automatic renewal clauses to be abolished.
6. POSSIBLE CO-ORDINATED BEHAVIOUR
• Evidence of collusion on setting deposit fees found.
• Cylinder deposits not reviewed periodically by DoE.
Recommendations: DoE to amend working rules to enable
NERSA to undertake the determination of deposit fees. NERSA to
undertake the determination of deposit fees and the subsequent
annual reviews.
7. SALE OF LPG THROUGH CYLINDERS
• The cylinder exchange practice acts as a potential barrier to
entry into the cylinder market as it is governed through bilateral
agreements and participation by new entrants has been difficult.
• Smaller wholesalers face barriers to participate in cylinder exchange.
Recommendation: The cylinder exchange practice should be more
inclusive and no wholesaler should unreasonable be denied to
enter into bilateral arrangements to facilitate cylinder exchange.
8. HIGH COST OF SWITCHING FOR BULK LPG
• Switching is limited by the reluctance of incumbent wholesalers
to sell equipment to incoming wholesalers. Differences in the
valuation of the equipment is one of the reasons.
• Bulk LPG supply agreements are structured in a vague manner
with no or limited disclosure of equipment ownership during
and after the contract term ends.
Recommendations: NERSA’s mandate must be expanded to include
dispute resolution relating to interpretation and application of
valuation methodology of LPG equipment. NERSA to develop and
publish a bulk LPG equipment installation valuation methodology.
NERSA also to adjudicate on disputes in the valuation of bulk
equipment and installations leading to switching impediments.

Cover Story
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SOUTH AFRICA NEEDS A
CONCRETE AND HONEST PLAN
TOWARDS INCLUSIVE AND
SUSTAINABLE GROWTH

BY TEMBINKOSI BONAKELE

The ruling party leadership, policy gurus and their branches gathered
to make policy proposals which will ultimately feed into its National
Conference to be held in December.
The Conference took place at a crucial time when South Africa
faces the strongest economic challenges since the democratic
transition, worsening an already dire situation of poverty, inequality
and unemployment afflicting mainly the youth.
South Africa, despite all the policies that have been adopted, has
been on a slow growth trajectory for nearly a decade. It is now in
a technical recession, and has been downgraded to a junk status
by some ratings agencies. Yet, it has a massive social challenge
of reducing unemployment especially amongst the youth and
sustaining the social security benefits to seventeen million South
Africans who without it, would be in abject poverty.

has contributed to governance failures, conflicting policy statements
and an uncoordinated approach. While the creation and the work
of the Presidential Infrastructure Coordination Commission and the
Department of Planning, Monitoring and Evaluation is commendable,
South Africa needs a single cross cutting authority to set economic
policy and its implementation across all of government, including
State Owned Enterprises (SOEs).
Senior civil servants, boards and CEO’s of SOEs should be
held accountable for very clear targets, which must be set and
monitored centrally. In that way, even changes to the composition
of a ministry will have minimum disruption on the delivery of key
government economic programs. I therefore propose the creation
of an economic ‘war room’.

What then are the immediate tasks to turn our economy around?
Firstly, we all know that South Africa is not alone in confronting
the global economic headwinds. Its economy has also been fairly
resilient in many respects, with the downgrade leading to fairly
moderate shocks so far, with the inflation still under control and
reports of modest capital flights. I won’t speculate on the reasons
for these, except that they should not lead us into a false comfort,
we are in a crisis. The rising unemployment, underinvestment and
fiscus constraints will have devastating effects on South Africa if
not addressed. South Africa, with same urgency, needs to deal
with the racially skewed ownership of economic assets.
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Accordingly, South Africa is in desperate need for a coherent short
term plan and narrative to take us out of the current dangers. The
plan must be consistent with the long term plan for inclusive growth.
The usual political rhetoric will not work.

Many issues have been identified in various departmental plans,
but they need to be lifted out as national rather than departmental
priorities, otherwise they will be drowned in government’s long list
of priorities. These should include, in no particular order; the ocean
economy, fracking for shale gas, rolling out broadband, unlocking
spectrum as well as creating an ICT innovation to fill-in the venture
capitalist gap, without crowding it out. These are largely untapped
industries capable of creating new wealth for the country and
propel it towards an inclusive economy, with blacks owning them.
In addition, interventions in the agriculture and agro-processing
and manufacturing must target sectors where South Africa has
inherent capabilities and our industrial policies be biased towards
these as opposed to global OEMs.

So what are the urgent tasks needed to take SA out of the crisis?
1

Improve economic management

The structure of our government is not designed for crisis times,
where focused and quick decision making is required. It also leads
to a lack of accountability and time wasting on turf wars. At worst,
it leads to confusion both within and outside the state. This is what

4

Prioritise programs

This is no time to have a laundry list. Most government policy
documents are laudable, and deserve some but not equal attention.
South Africa needs a few but transformational interventions
to kick-start the economy and set it on a sustainable inclusive
growth trajectory, and to get everybody focused. Equally, policy
positions should not just be the usual general ‘radical economic
transformation’ talk but drill down to specific catalytic projects
with their transformational impact fully spelt out. I would venture
to say they must also have clear broad timeframes.
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Here, we can for instance look at high value export agricultural
products as well as products where we have local demand such
as mining equipment. Many of these have a potential for huge
growth, provided that appropriate incentives and regulations are
in place. For example, for agriculture and agro-processing to take
off in an inclusive manner, retail chains have to be appropriately
incentivised and regulated to buy from new black, women or
youth owned entrants.
New entrants will expand industries and absorb young people
through employment and entrepreneurship, and provide much
needed competition. Black, women and youth entrants must be
supported through DFIs and commercial banks. Banks and DFIs
must be incentivised and regulated appropriately to support
national priorities. This could build on the new financial sector
charter targets for financing BEE, with more ambitious targets.
3

Deal with monopolies and cartels

Excessive concentration in our economy is to blame for the abuse
of dominance, unfair trade terms and price fixing in many sectors.
It is hard to price excessively if you have competitors, or to try to
fix prices where there is plenty of competitors. Many of the sectors
afflicted by anti-competitive behaviour harm consumers through
high prices and poor quality products. In addition, they also have
an impact on the competitiveness of the economy.
Excessive pricing, including import parity pricing in sectors such as
steel, polymers (plastic input) and saw logs affect the competiveness
of our manufacturing as well as jobs. State owned monopolies also
increase costs to the economy through high administered prices
and general market abuse. There have also been cartels in areas
such as fertiliser and animal feed, increasing costs and blunting
the competiveness of our farmers.
The construction and cement cartels had a direct impact on
service delivery as they increased the costs of social and economic
infrastructure. This cartel and abusive behaviour is seemingly
undeterred by financial penalties and the conviction rate for abuse
of dominance is too low to deter firms from taking their chances.
Government has announced that it will be changing competition
legislation to address some of these problems. As a priority, focus
should be on amending the criminal provisions to make sure that
cartels can be effectively investigated and perpetrators sent to jail.
In addition, to deal with state owned monopolies, competition
policy applied to all state owned enterprises should be developed.
The policy should not just deal with the behaviour of monopolies
but also provide guidelines for government subsidies or financial
guarantees. This would involve assessing their impact on competition.
On monopolies and oligopolies with a huge impact on strategic
sectors, regulatory scrutiny, including possible price regulation
and export taxes should always be on the table, particularly on
key input suppliers into manufacturing.
A further consideration should be investment incentives, including
regulatory and financial concessions to new entrants challenging
the incumbents in sectors such as ICT and financial services.
Government procurement can also be made subject to competition
laws to avoid the creation or strengthening of monopolies.
This article was written on the week of the 5th National Policy
Conference of the ANC - 30th June to 5th July 2017.
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FOLLOW-ON DAMAGES CLAIMS ARE A

NECESSARY REQUITAL FOR ANTI-COMPETITIVE
TRANSGRESSIONS AGAINST CONSUMERS

BY HARDIN RATSHISUSU

Today South Africa finds itself caught in times of slow or no

Moreover, part of the premise of Government’s Construction

economic growth exacerbated by the ratings agencies’ downgrades

Settlement Agreement (Voluntary Rebuilding Programme) with

of the economy and financial institutions. It is in these times that
temptation is high for firms and their corporate leaders to engage

various construction firms implicated in the construction cartels,
was to settle outstanding and potential civil claims for follow-on
damages by government stakeholders affected by the cartel conduct.

in anticompetitive conduct such as price fixing, as a short-term
profitability stopgap in response to the economic downturn.

Recent developments on follow-on damages arise as a result of
the courts ordering an award for damages against South African

It is also in these very times that all the competition regulation

Airways (SAA) in favour of Nationwide and Comair. These are

tools need to be sharpened and at the ready, especially given the

landmark decisions for competition law regulators, primarily as

disproportionate and detrimental effects that cartel conduct, along

they enhance the regulators’ deterrence toolbox. Most important

with other forms of anticompetitive conduct, can have on the poor

they open up further, the possibility for redress in the form of

during times of economic downturn. One hopes that the South African

compensation to consumers and firms.

public is acutely aware of the competition regulators’ enforcement
powers such as the prosecution of cartel conduct.

Competition regulators are interested in ensuring compliance with
competition law and deterrence is a significant tool in dissuading

One also hopes that recent developments in the litigation of follow-

firms from engaging in anticompetitive conduct. Therefore, monetary

on damages by persons affected by anticompetitive behaviour,

penalties play a crucial role in ensuring compliance through

such as firms and consumers, will usher in another less well-known

deterrence. Developments relating to the follow-on damages cases

competition law enforcement tool.

against SAA should therefore give firms engaging in anticompetitive
conduct, a clear indication that they will not only face the threat

Follow-on damages have been part of the Competition Act since its

of administrative penalties from competition regulators but also

coming into force. The particular provisions of the Act allow for any

civil litigation in the form of follow-on damages from affected third

person who has suffered loss or damage as a result of anticompetitive

parties such as consumers and firms.

behaviour, to seek an award of damages from the courts. These
provisions have been used, by claimants, most famously in the

The prevalence of competition contraventions, such as cartel conduct

bread cartel cases which culminated in a settlement for damages

in South Africa and the globe, seems to suggest that there are still

between Premier Foods and various claimants including Black

strong incentives for firms to engage in anticompetitive conduct.

Sash, COSATU, the Children’s Resources Centre and the National

Historical evidence indicates that such incentives are amplified in

Consumer Forum.

times of economic hardship. In a presentation before the Competition
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Committee of the Organisation for Economic Co-operation and

Africa. There are multiple reasons for this, including the difficulty in

Development (OECD), Professor John Connor shared his work

instituting collective consumer or small business action as well as

relating to international cartels spanning 26 years in a discussion on

the inherent prohibitive legal costs of instituting private litigation.

global sanctions against anticompetitive conduct. Professor Connor

The recent developments in the airlines follow-on damages cases

noted that although globally, administrative penalties imposed by

present an opportunity for private litigation by affected consumers

competition authorities are increasing, the risk of over-deterrence

and firms, especially the poor and small businesses against firms

through these measures does not exist. Rather, evidence seems to

which have transgressed competition law provisions. There may

suggest that high administrative penalties alone and the fact that

also be a role to play for South African competition law regulators to

firms across multiple industries repeat anticompetitive conduct,

emulate examples set in other jurisdictions, such as the European

are inadequate in trying to achieve optimal deterrence.

Union, by explicitly advocating for the use of follow-on damages
following the finalisation of prosecution of firms before competition

Administrative penalties alone are not designed to fully compensate

adjudicative bodies. This may enhance awareness and allow for

for loss and damage caused by anticompetitive conduct. This is

better access to a wide class of potential claimants.

seen by the fact that notwithstanding the detection and prosecution
of anticompetitive conduct, consumers, especially the poor, do not

Although this topic is being discussed amongst competition law

immediately feel the impact of competition regulators’ intervention

regulators and practitioners, such as at a conference recently

in the form of low prices. Therefore, the use of follow-on damages

hosted by RBB Economics, further discussions on broader

as part of the enforcement of cartel conduct should be welcomed in

platforms should be held in order to ensure that the efficacy of the

further ensuring that firms who engage in anticompetitive conduct

Act is enhanced and empowers everyone within the South African

account for their transgressions.

economy. This is more so given the vulnerable times faced by our
economy and its people.

Compensation through follow-on damages can be a more effective
tool to utilise against anticompetitive conduct. However, this form

This article was published in the Business Day newspaper

of private litigation is not as widely used nor well-known in South

- 18th of April 2017
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Despite the best of efforts, the trend continues as several parents
contacted the Commission suggesting that certain manufacturers
or school uniform suppliers together with certain public and private
schools had concluded exclusive supply agreements. They further
complained that the school uniform prices were too high.
The information also indicates that some of the exclusive supply
agreements concluded between manufacturers or suppliers of
school uniforms and certain schools are of an indefinite duration
or are concluded on a long-term basis. This conduct may be in
contravention of sections 5(1), 8(a) and 8(c) of the Act.
Furthermore, the preliminary evidence indicates that parents
are being charged exorbitant prices for school uniforms by
schools that are direct suppliers of school uniforms; as well
as by school uniform manufacturers or suppliers appointed by
schools as exclusive suppliers.

SCHOOL UNIFORM PROBE COULD
BE DONE BY YEAR END

Moreover, it appears that parents are obliged by schools to procure
school uniforms either solely from the supplier or manufacturer
appointed by the school or directly from the school. It also
appears that schools conclude exclusive supply agreements with
manufacturers or suppliers of school uniforms without engaging
in any form of competitive bidding process.

Subsequent to the Commission receiving more complaints of
anti-competitive conduct in the supply of school uniforms, a
nationwide investigation was initiated on all schools and suppliers
at the beginning of this year.

This conduct may be in contravention of sections 5(1), 8(a) and 8(c)
of the Act. The first set of respondents are various manufacturers
and/or suppliers of school uniforms and include:

On 31 January 2017, the Commissioner formally initiated a complaint
against several school uniform manufacturers and schools in South
Africa. This action by the Commission follows with extensive and
holistic advocacy intervention that sought to persuade schools to
change behaviour over the past six year.
Several parents have provided information to the Commission
regarding, among other things, the high prices of school uniforms
and exclusive long-term agreements which schools have with
manufacturers or suppliers of school uniforms.
Since receiving the initial complaints in 2010, the Commission
has been concerned about the continued trend of unlimited
exclusive agreements in the sector. Advocacy interventions
included engagements with the various education departments,
provincial and national, some principals as well as school
governing body representative groups.
The Commission received unanimous support from all of
these structures. In this regard, the Commission developed an
educational brochure on competitive procurement in schools
and helped the Basic Education Department draft a circular that
was issued in May 2015.
However, more complaints about anti-competitive conduct in the
sector continued and were discovered during its advocacy efforts
that they had merit. Importantly, the Commission issued its own
notice in 2015 advising schools, parents and governing bodies to,
amongst other things:
•

keep school uniforms as generic as possible such that it is
obtainable from many suppliers;
exclusivity be limited to items that the schools regards as
necessary to obtain from pre-selected suppliers;
schools should follow a competitive bidding process when
appointing suppliers;
schools should appoint more than one supplier in order to give
parents more options;
agreements with suppliers must be short-term.

•
•
•
•

In the cases where exclusive agreements were concluded without
open and transparent tendering processes, the Commission found
that the prices charged for school uniforms had been very high
and this left parents with no alternatives.
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•
•
•
•
•
•
•
•
•
•
•
•
•
•

Lancashire Manufacturing Company;
A-Wear Clothing;
K B School & Corporate Wear;
House of School Wear;
Benito Creations;
Braiders Products CC;
Gem Schoolwear (Pty) Ltd;
Adtrax Corporate Suppliers;
Dynamics Sales Manufacturers of School Uniform &
Leisure Wear;
Sue-Anne Schoolwear;
She Sport & Schoolwear;
McCullagh & Bothwell;
Grit Wear; and
Reddam House Shop.

The second set of respondents are various schools that are direct
suppliers of school uniforms or have exclusive supply agreements
with manufacturers and/or suppliers of school uniforms. Some of
these are listed below:
•
•
•
•
•
•
•
•
•
•
•
•
•

The Advtech Group Schools Division;
The Curro Group;
Glenwood High School (KZN, Durban);
Amajuba Primary School (KZN, Newcastle);
Northridge Primary School (Gauteng, Sinoville);
E.P. Baumann Primary School (Gauteng, Mayfair);
St Andrew’s School for Girls (Western Cape);
Rhenish Primary School (Western Cape, Stellenbosch);
Kints King’s College (Eastern Cape);
Sunrise View Secondary School (Northwest, Rustenburg);
Westcott Primary School (Western Cape);
St Mary’s DSG (Gauteng, Pretoria); and
Robertsham Primary School (Gauteng, Johannesburg).

Although the Commission is still gathering evidence and widespread
stakeholder engagement is already taking place, the investigation
is expected to be concluded by the end of the year and in time for
the 2018 academic year implementation.
In addition, the Commission is concurrently conducting a national
survey on compliance with school uniform guidelines that were
issued by the Department of Basic Education.
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BANKS CHARGED
FOR INVOLVEMENT IN FOREX PRICE FIXING CARTEL

In February this year the Commission charged a
number of South African and International banks
for cartel conduct.
The Commission referred 18 banks for prosecution in terms of
section 50(1) of the Competition Act (the Act) read with rules
14(1)(a) and 15 of the Rules for the Conduct of Proceedings in
the Competition Tribunal.
This referral follows a complaint that was initiated by the
Commissioner on 01 April 2015 in terms of section 49B(1) of
the Act and amended on 23 August 2016.
The institutions who are respondents in the case are Bank of
America Merrill Lynch International Limited, BNP Paribas, JP
Morgan Chase & Co, JP Morgan Chase Bank N.A, Investec Ltd,
Standard New York Securities Inc., HSBC Bank Plc, Standard
Chartered Bank, Credit Suisse Group; Standard Bank of South
Africa Ltd, Commerzbank AG; Australia and New Zealand
Banking Group Limited, Nomura International Plc., Macquarie
Bank Limited, ABSA Bank Limited (ABSA), Barclays Capital Inc,
and Barclays Bank plc.

trades in relation to the USD/ZAR pair trading. Further, these
banks had a general understanding to divide the market by
refraining from trading, taking turns in transacting on the Reuters
platform and by either pulling or holding trading activities on
the same trading platform.
The traders used the Reuters trading platform and dealer-owned
trading platform (algorithmic formulas) to fix prices of bids, offers
and bid offer spreads in relation to spot trades on the USD/ZAR. They
also engaged in the conduct of dividing markets by refraining from
trading, taking turns to trade, pulling and holding trading activities.
These banks carried out their collusive activities through bilateral
and multilateral agreements using, among others, the Bloomberg
instant messaging system to chat, telephonic conversations and
informal occasional meetings.
The traders implicated in the conduct operated predominantly in
the United States of America and in South Africa.

These banks are, among others, dealers in the market for the
trading of foreign exchange including the South African Rand
(“ZAR”). They are therefore in a horizontal relationship as
defined in section 1(xiii) of the Act. This means these affected
banks are competitors.

They set up bilateral and multilateral agreements through which
these banks implemented their overarching agreement to fix prices
of bids, offers and bid offer spreads as well as dividing markets.

The Case against The Banks

The representatives of ABSA, Barclays, BNP Paribas, Citibank,
JP Morgan, Standard New York, Investec and ANZ engaged in
collusive posting of fictitious bids and offers on the Reuters trading
platform and dealer-owned platforms to manipulate prices of bids

From at least 2007, these banks had a general understanding
to collude on bids, offers and bid-offer spreads for the spot
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Agreements to fix bids and offers prices on the trading platform
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and offers depending on the levels they desired to either maximise
their profits or to avoid losses.

of the rate of the USD/ZAR currency pair, which will drive prices up
if they are purchasers or down if they are sellers to their detriment.

ABSA was represented by Duncan Howes, Barclays was represented
by Nicholas Williams, BNP Paribas was represented by Jason
Katz, Citibank was represented by Christopher Cummins, Investec
was represented by Clint Fenton, JP Morgan was represented by
Akshay Aiyer and ANZ was represented by Murat Tezel.

Barclays was represented by Nicholas Williams, BNP Paribas
was represented by Jason Katz, Citibank was represented by
Christopher Cummins, JP Morgan was represented by Akshay Aiyer,
Standard Chartered was represented by James Mullaney, Matthew
Sweeney and Patrick McInerney, Credit Suisse was represented
by Christopher Hatton, Bank of America was represented by Gavin
Cook and ANZ was represented by Murat Tezel.

At some point during the period 2007-2012, Jason Katz represented
Standard New York and Barclays.
In the normal course of currency trading, traders are supposed
to post bids and offers on the Reuters and dealer owned trading
platforms that are genuine and are posted independently without
discussing and agreeing with competing traders.
Fictitious bids and offers are those that are posted on the trading
platforms as a result of collusive agreements between the traders
without the intention of trading and are designed to prompt upward
and downward movement of bids or offers.
The traders of these banks used the Bloomberg instant messaging
system and telephone conversations to coordinate their collusive
trading activities in a bilateral and multilateral format. This conduct
constitutes price fixing which contravenes section 4(1)(b)(i) of the Act.

At some point during the period between 2007 and 2013, Jason
Katz represented Standard New York and Barclays.
Agreement to fix prices of bids and offers quoted to customers
Further, representatives of ABSA, Barclays, Bank of America,
BNP Paribas, Citibank, Investec, Standard Chartered, Credit
Suisse, JP Morgan, Commerzbank, ANZ and HSBC agreed on
prices to quote customers.
The information they shared included customers’ identities,
positions, order volumes as well as whether a customer is engaging
in a strategy of splitting (or spraying) orders. The sharing of
this information enabled the representatives of these banks to
coordinate and fix quotations for those customers for which they
had shared information on.

Coordination of trading activities around the FIX
The FIX is a specific time of the day in respect of which trading in
currencies results in benchmark rates for currencies. It is generally
believed that at this time of the day the rates for currencies closely
reflects their true value and the bid-offer spreads are likely to be
narrower than during the day before the FIX or after the FIX.
The most popular FIX globally is the London 4pm FIX (also known
as WMR FIX) which is published by the WM Company and Reuters
based on forex trading around 4:00 pm.
During this period, representatives of Barclays, Bank of America,
BNP Paribas, Citibank, Standard Chartered, Credit Suisse, JP
Morgan and ANZ colluded to coordinate their trading activities
around the FIX by informing each other how much they needed
to sell at a FIX to assess their risk exposure to assist each other
to minimise such risk.
The representatives of these banks assisted each other by posting
fake bids and offers on the Reuters trading platform to create a
false impression of oversupply of either the USD or ZAR and drive
the price of the USD or ZAR low to enable either of them who
requires the USD or ZAR to purchase them cheaply for hedging
at a FIX later.
In the normal course of currency trading, a trader should independently
assess his or her position and decide how much he or she needs
to buy or sell at the FIX and take the course of action he or she
requires to minimise his or her risk exposure.
The traders of these banks coordinated their trading activities at
the FIX to avoid purchasing or selling currency independently and
in competition with each other, as this will result in the fluctuation
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ABSA was represented by Duncan Howes, Barclays was represented
by Nicholas Williams, Bank of America was represented by Gavin
Cook, BNP Paribas was represented by Jason Katz, Citibank was
represented by Chris Cummins, Standard Chartered was represented
by Bernard Barisic, James Mullaney, Matthew Sweeney and Patrick
McInerney, JP Morgan was represented by Paul Simister and Akshay
Aiyer, HSBC was represented by Chris Hatton, Credit Suisse was
represented by Heinrich Putter, Investec was represented by Clint
Fenton, ANZ was represented by Murat Tezel and Commerzbank
was represented by Nigel Dousie.
At some point during the period between 2007-2013, Jason Katz
represented Standard New York and Barclays.
In the normal course of currency trading, traders should trade in
competition with each other without sharing information about
their respective customers’ identities, positions and order volumes.
The sharing of commercially sensitive information enables the
traders to avoid competing amongst each other and coordinate
their currency trading activities.
Agreement to fix bid-offer spreads
At least from 2007, representatives of ABSA, Barclays, BNP Paribas,
Citibank, Standard New York, Standard Bank, Nomura, Macquarie
Bank, ANZ and JP Morgan agreed on the size of bid-offer spreads
to charge customers for certain volumes of currency exchange. A
bid-offer spread is the difference between the bid and offer price
and is a transactional cost for engaging the services of traders in
foreign currency trade.
In relation to bid-offer spreads, Absa was represented by Duncan
Howes, Elaine Naidoo, John Daly, Premal Bhana and Thulani
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Kunene, Barclays was represented by Nicholas Williams and Peter
Taylor, BNP Paribas was represented by Jason Katz, Citibank was
represented by Christopher Cummins, Standard New York was
represented by Richard de Roos and Louis Friedman, Standard
Bank was represented by Bryn Brownrigg, Nomura was represented
by Darren Dempsey, Macquarie Bank was represented by Chris
Harkins, Jason Atkins, Mark Chia, Bevan Murray, Luke Fryday
and Tim Donnelly, ANZ was represented by Murat Tezel and JP
Morgan was represented by Akshay Aiyer.
At some point during the period between 2010 and 2013, Jason
Katz represented Standard New York and Barclays.
In the normal course of currency trading, traders should determine
their prices of bid-offer spreads independently of each other.
That is, they should price their bid offer spread based on the
market forces of demand and supply. The traders should not
discuss and agree among themselves about how much bid–offer
spread prices to charge customers. If they do this, they fix the
price of bid-offer spreads.

When the traders of these banks joined either bilateral or multilateral
chatrooms they had an understanding that they would be required
from time to time to coordinate their trading activities with other
traders in some or all of the ways set out above. The conduct
constitutes price fixing and market allocation in contravention of
section 4(1)(b)(i) and(ii) of the Act.
The collusive agreements in the nature of those that are the subject
of this referral, are egregious and a serious contravention of the
Act. This type of collusive conduct is harmful to consumers as it
deprives them of the benefits which arise from competition. Such
agreements are inherently inimical to competition.
The collusive conduct between these banks as set out above
constitute a single conspiracy by these banks to fix prices and
divide markets which was implemented through bilateral and
multilateral agreements using, among others, chatrooms, telephone
discussions and occasional meetings.

Agreements to refrain from trading
At least from 2010, representatives of ABSA, Barclays, Bank of
America, BNP Paribas, Citibank, Standard Chartered, JP Morgan,
HSBC, Credit Suisse, Investec and ANZ agreed to refrain from
trading by taking turns in transacting on the same platform by
either pulling or holding trading activities on the Reuters platform
while another trader, who was part of the group, would still be
trading or completing their trade. The trader with large trade
would be the first to be allowed to trade while the smaller ones
would follow sequentially.

Process And Relief Sought
By The Commission

These representatives also reserved customer orders to purchase
or sell currency for the purpose of transacting with each other
instead of placing the order on the Reuters platform. They would
do this in order to avoid driving the prices of bids or offers up or
down due to excessive bids or offers put on the Reuters platform.
ABSA was represented by Duncan Howes, Barclays was represented
by Nicholas Williams, Bank of America was represented by Gavin
Cook, BNP Paribas was represented by Jason Katz, Citibank
was represented by Chris Cummins, Standard Chartered was
represented by James Mullaney, Matthew Sweeney, Bernard
Barisic and Patrick Mcinerney, JP Morgan was represented
by Paul Simister and Akshay Aiyer, HSBC was represented by
Chris Hatton, Credit Suisse was represented by Christopher
Hatton, Investec was represented by Clint Fenton and ANZ was
represented by Murat Tezel.
At some point during the period between 2010-2013, Jason Katz
represented Standard New York and Barclays.
In the normal course of currency trading, traders should trade in
competition with each other without taking any turns and pulling
or holding trading activities. That is, they should purchase and sell
currency independently without consulting with each other. They
should not withhold trading in order to benefit their fellow traders.
The actions of currency traders agreeing to take turns when trading,
pulling or holding their trading activities and reserving customers
results in division of markets by allocating customers.
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The Commission seeks an order declaring that these
banks have contravened section 4(1)(b)(i) and (ii) of the
Act; and an order declaring that these banks, except
ABSA, Barclays and Citi Bank, are liable for the payment
of an administrative penalty equal to 10% of its turnover in
terms of section 58(1)(a)(iii), read with section 59 of the Act.
Thus the Tribunal has now set out a legal process
leading up to the hearing.
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A HARD LOOK UNDER THE
HOOD THAT WILL HELP
ALL MOTORISTS

BY TEMBINKOSI BONAKELE

The Competition Commission is examining unacceptable practices in the
car service industry, writes Tembinkosi Bonakele
Unfair: The Commission is concerned about the exclusion
of independent panel beaters from servicing insured
vehicles. Carmakers and aftersales service providers
have been thrust into the spotlight by the publication
of excerpts of the findings of an internal study done by
the Competition Commission.

insurance companies. The agreements differ, but may involve a
requirement that customers only use approved service providers
as a condition of their warranty.
Short-term insurance companies may also compel policyholders
(insured vehicle owners) to use approved service providers,
usually the same as those approved by the car manufacturers.

The Commission, as part of its advocacy work, from time to time

Furthermore, every new vehicle has a warranty and a service plan,

undertakes studies in sectors or markets where it has concerns

known as a motor plan, which the customer buys upfront and is

of excessive concentrations of ownership and control, unjust

included in the purchase price.

and artificial restrictions and exclusionary practises, among
other discomforts. These, in the beginning, may not necessarily

Curiously, the warranty or motor plan becomes invalid if there’s any

warrant investigatory intervention.

part fitted, maintenance and repair work done by a “non-approved”
service provider. Approvals are done by car makers through the

After receiving a plethora of complaints against carmakers and their

assistance of various associations in the sector. Independent

approved agencies in the automotive aftermarket, we launched a

service providers, many of whom may be as professional and

scoping study that resulted in a report on how this market functions.

competent as the approved ones, are foreclosed from servicing

We discovered that the South African automotive aftermarket is

vehicles that are under warranty.

beset with anticompetitive agreements and arrangements between

Equally, a customer with a warranty or a motor plan who may wish

aftermarket service providers and car manufacturers.

to purchase parts from independent manufacturers, or service their

These cut across the value chain of panel beaters, service centres,

vehicle at a reputable non-approved service provider, is precluded

fitment centres, parts manufacturers, car manufacturers and

from exercising their choice. The most important question that

Published in the Sunday Times
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arises from this arrangement is whether it is fair to exclude the

warranties conditional based on the repair and servicing of a vehicle

independent service providers from the “service plan fund”.

within its approved network.

This fund, which pays for the repairs and services claims emanating

In addition, warranties cannot be nullified if a vehicle owner uses

from service plans, is administered by the relevant manufacturer.

spare parts other than the manufacturer’s branded spare parts. In

There may well be other questions about surplus and general

2014, authorities in China issued “guiding principles” that introduced

administrative issues which other regulators may be interested in

the concept of “same quality spare parts” to mitigate against

around this fund. From the complaints — dating from 2011 — and

discrimination in the market for spare parts not manufactured by

the study, features of this market may prevent, distort or restrict

carmakers or approved suppliers. Manufacturers are also prohibited

competition between independent aftermarket service providers

from abusing warranty provisions to restrict consumers from

and authorised service providers.

choosing repairers or repair services.

These, in the end, have the potential to harm consumers. So we are

Since 2015, vehicle manufacturers in China have also been

concerned about certain restrictive and exclusionary practices in

required to publish maintenance and technical information of

the automotive aftermarket. We are concerned about the exclusion

newly launched vehicles to both approved and independent repair

of independent panel beaters from servicing insured vehicles and

operators. In France, legislation has been amended to address

those under warranty and motor plans. We are concerned about

the issue of restricting the sale of spare parts to independent

the exclusion of independent panel beaters and parts distributors

repairers, while the Federal Antimonopoly Service of Russia has

from sourcing manufacturer-branded parts.

adopted a code of conduct to establish good business practices
in that country’s automotive sector.

We are concerned about potentially exorbitant prices charged by
these approved service providers because of lack of competition.

We invited the Russian body to join us and share its experience

These concerns have evoked much emotion, interest and

when we met the South African manufacturers. The workshop

debate among stakeholders in the sector. We have sought to

was a golden opportunity to change the face of the South African

engage the industry to reach sufficient consensus on the way

automotive aftermarkets in line with international best practice.

forward. Car makers have raised legitimate concerns about

We are emboldened by some of the preliminary feedback and

quality assurance and safety.

propositions of co-operation and support.

What is encouraging, however, is that the car makers are aware

Although we are under no illusion that what lies ahead will not be

that our concerns are not uniquely South African. The EU, France,

a walk in the park, we are cautiously optimistic that we should be

the US, China and Russia have all intervened in this regard. These

able to open up this billion-rand industry to other equally able and

interventions have led to the promulgation of either regulations or

competent South Africans for meaningful participation. For the

voluntary codes of conduct. For example, in 2010 the EU introduced

consumer, this will certainly lead to varied options and lower prices.

a legal framework that prohibits car manufacturers from making
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AUTOMOTIVE AFTERMARKETS
Prepares for a Code of Conduct

Changes are afoot in the automotive aftermarket sector with plans
firmly underway to launch a Code of Conduct (Code) by the end
of the year.
This follows an industry and government workshop hosted by the
Commission in Pretoria in March this year. The workshop, attended
by over 300 participants, followed various other engagements held
with car manufactures, officially known as the Original Equipment
Manufacturers (OEM), and industry stakeholders.
These meetings were held as a result of concerns over anti-competitive
features in the local industry. Thus, there’s an in-principle agreement
to develop a Code which seeks to guide the behaviour of players
in the aftermarkets towards pro-competitive outcomes. Plans are
already in an advanced stage to publish the first draft. This will be
given to stakeholders for comment.
The workshop was preceded by a meeting of government agencies
and departments the day before. There was an overwhelming response
from representatives of OEMs, approved and independent panelbeaters, service centres, part manufacturers and distributors, shortterm insurers, competition experts, private attorneys, government
agencies and departments participating fully at the occasion.
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THE ANTI-COMPETITIVE CONCERNS IDENTIFIED BY THE COMMISSION

Emanating from the vertical arrangements or agreements between
OEMs and various automotive aftermarket industry participants, the
anti-competitive concerns include:
1. The exclusion or foreclosure of independent panel beaters in the
market for repairing insured vehicles and/or vehicles that are still
under warranty;
2. The exclusion/foreclosure of independent service centres from
servicing insured vehicles or vehicles that are still under warranty;
3. The exclusion/foreclosure of part distributors from distributing
OEM branded parts to panel beaters;
4. Higher prices charged by OEM part manufacturers to individual
customers or panel beaters;
5. 5Higher prices charged by authorised panel beaters for panel
beating vehicles that are still under warranty and those that are
still ensured; and
6. The role of insurance companies in so far as they require their
customers (insured vehicle owners) to use specified service
providers, who are typically the same service providers as those
that are approved by the OEMs.
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The Commission also invited its BRICS counterpart, the Federal
Anti-monopoly Service of Russia (FAS), to attend both meetings.
The FAS, which has extensive knowledge on the automotive
aftermarkets as well as voluntary Codes of Conduct, shared their
self-regulatory experience.

However, being part of an association does not guarantee any panel
beater work from the OEMs or that they will be approved by the
OEMs. To be part of an association, panel beaters are required to
pay a monthly fee which in some instances is an entry barrier for
small independent panel beaters.

The sometimes robust but generally constructive discussions
touched on a number of issues such as consumer protection
and awareness in relation to the introduction of equal matching
quality parts.

The above arrangement/agreements permeate through to the market
for the manufacture and distribution of automotive aftermarket spare
parts in that an OEM will manufacture the parts or appoint certain
manufacturers to manufacture parts and use the OEM’s brand.

Further, talks included whether or not intervention in this sector
should be through enforcement or self-regulation, standards
proliferation and safety issues among others.

Therefore, new vehicles come with an OEM’s warranty against defects
that may arise. All maintenance and repair work on vehicles under
warranty must be done by an authorised and qualified technician
employed or approved by the OEM. All parts used during the
maintenance and repair of vehicles under warranty must either be
manufactured by the OEM or by the OEM-approved manufacturers.

STUDY ON AFTERMARKETS
Earlier the Commission had published its concerns following a
scoping study it had undertaken. The study found that the sector
had various agreements and arrangements between aftermarket
service providers and these were different across the value chain.
They included OEMs requiring customers (vehicle owners) to use
approved panel beaters or spare parts distributors as a condition of
the sale of a new car by a dealership in terms of warranty provisions.
Insurance companies may also require that their customers (insured
vehicle owners) use approved service providers who are usually
the same service providers as those approved by the OEMs.
Further, every new vehicle comes with a warranty from the OEM.
A motor plan or a service plan can be purchased together with the
vehicle to cover service related parts and components. Customers
buy a motor/service plan when they purchase a new vehicle as
some OEMs bundle motor plans with the sale of the vehicle. The
customer pays the full amount upfront for a specified period or
kilometres covered.
In order for the motor warranty to remain valid, all parts, maintenance
and repair work must be acquired from the OEM-approved service
provider. In the event that the vehicle under motor warranty and/or
motor-plan is repaired or serviced by non-OEM approved service
provider, the OEM is unlikely to honour the warranty provision.
In addition, if a vehicle under warranty and/or service plan is fitted
with any parts and components sourced from independent parts
suppliers (not approved by the OEM) the warranty on the vehicle
might be invalid.
Short term vehicle insurers also operate in a much similar way
and may rescind an insurance claim on the basis that the insured
person undertook work by a non-approved service provider in
relation to repairs.
OEMs through the assistance of various associations of body
repairers appoint certain panel beaters (body repairers) as approved
panel beaters. These OEM-approved panel beaters or service
centres are on a list of approved service providers who can repair
or service the vehicles of that particular OEM’s brand.
Due primarily to issues of quality control, OEMs normally appoint
a certain number of panel beaters in every major city. The OEM
determines the number of appointed panel beaters primarily on
demand factors within a particular geographic scope. In appointing
service centres or panel beaters OEMs also rely on various motor
body repairers’ associations to assist in appointing the qualifying
motor body repairer.
Thus the role of the association is, among others, to represent
motor body repairers or panel beaters and ensure that they meet
quality requirements specified by the OEMs. Thus, when the OEMs
need to appoint certain panel beaters, they will go to those that
are part of an industry association.
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Customers who own vehicles that are still under warranty and which
are insured are precluded from purchasing parts from independent
manufacturers (i.e. non-approved). Should such a customer buy or
replace a part or a component in a vehicle with any other part or
component bought from an independent distributor/manufacturer,
that customer runs the risk of losing the warranty on their vehicle.
With respect to the approved or authorised channel, panel beaters,
fitment centers, and workshops are required to (whenever they
need to replace parts or fit new part in an insured vehicle or vehicle
under warranty) procure such parts from the vehicle manufacturer
or from the approved manufacturer or distributor.
With respect to the independent spare parts market, informal
panel beaters, fitment centers, and workshops are free to procure
spare parts from either approved manufacturers or independent
parts manufacturers.
However, it appears from advocacy work undertaken thus far and
from cases reviewed, that parts sold by approved manufacturers
or vehicle manufacturers are generally more expensive than parts
manufactured by independent manufacturers. Moreover, the
Commission also found that part manufacturers are restricted from
manufacturing parts similar to parts manufactured by OEMs, even
if the part is not branded with the OEM’s logo.

SAILENT FEATURES OF THE CODE OF CONDUCT

The Code of Conduct will address the following features,
at a minimum:
1. Transforming the industry to adopt a broad-based approach
by in the inclusion of historically disadvantaged groups.
2. Restrictive practices: service providers outside of authorised
networks not being able to provide services.
3. Access to parts and components: restriction on the use and
sale of original matching parts.
4. Safety and Standards: restriction of standards to ensure safety
5. Training: limited access to OEM technology, tooling, training
and information
6. Consumer rights lack of transparency in sales of motor plans/
service/ plans/ warranties; Inability to service and repair (in
warranty) vehicle at service provider of choice.
7. Financial barriers ownership of dealerships, fitment & service
centres ; cost of capital equipment.
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OUTCOMES OF THE
ADVOCACY PROCESS

Advocacy work undertaken by the Commission thus far - and the coming
together of relevant stakeholders - has created room for a competitive
environment and a platform for constructive engagement.
The potential remedies in the Code may include,
but not limited to, the following:
1.

Remedies relating to spare parts

Compulsory Specification (NRCS) should also be considered
an equal quality part.
1.3 Both the South African Bureau of Standard (SABS) and the NRCS
indicated that they have facilities to test products. However the

1.1 Original spare parts should be made available to independent

testizng is done on a voluntary basis so independent aftermarket

repairers and service centres. OEMs should not restrict

part distributors and/or importers can approach them for the

the distribution of their spare parts to authorised repairers

testing of their products.

and dealerships.
1.4 Regulate the industry and encourage fair and ethical treatment
1.2 The South African automotive aftermarket industry is
characterized by a lack of regulation, especially in as

of short-term insurance customers by designing the required
quality standards.

far as equal quality parts or matching quality parts are
concerned. It is recommended that panel beaters, service

1.5 There is a need for the SABS and NRCS to work with industry

centres etc., be allowed to use automotive aftermarket

participants with a view to standardizing an increasing number

parts which are considered in other countries as matching

of parts that can be used across different brands like tyres and

quality parts, even when the car to be serviced or repaired

batteries etc. This would result in reduced prices and greater

is still under warranty. It is also recommended that any

choices for consumers and service providers/repairers.

part that is approved by the National Regulator for
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2.

Remedies relating to warranty provisions

4.

Remedy relating to the appointment of
repairers/Panel Beaters

2.1. With respect to warranty provisions, it is recommended that
the Commission should emulate what other competition

4.1 With respect to the appointment panel beaters/repairers, it is

authorities are doing in terms of restricting OEMs from

also recommended that the Commission emulates regulation

misusing warranty provisions. The provisions of a motor

introduced by other jurisdictions, more specifically the European

vehicle's warranty should be as clear as possible and

Commission which regulates the appointment criterion by OEMs

a consumer should be able to use the services of an

of panel beaters.

independent repairer without losing the benefit of the
warranty. Vehicle owners should have the right to use any

4.2 In this regard, the Commission should require OEMs to disclose

repair shop for non-warranty work even during the warranty

the quality criteria and the OEM must make such criteria public.

period. In addition, any defects originating from a factory-

It is also expected from the OEM that as soon as the repairer

fault must be corrected by the vehicle manufacturer and

meets the quality criteria, such a repairer must be admitted as

not authorised repairers.

an authorized repairer. The authorized repairer should be free
to choose the location of their facilities/outlets i.e. OEMs should

2.2 OEMs may not make a warranty conditional on the repair

not dictate the location of the authorized repairers.

and servicing of a vehicle within their network or on the use
of their branded spare parts. Authorised and independent

5.

Remedies relating to service centres

repairers or service centres should be allowed to use nonOEM branded parts in repairing or servicing vehicles under

5.1 OEMs should envisage the possibility of authorizing official

warranty as long as the parts are matching quality parts.

service dealers (without sales). This is required in those regions
where there is a need for services but no sufficient demand for

3.

Access to technical information

an additional sale point.

3.1 OEMs should make available their technical information,
training and tools to independent service centres.

CompetitionNews
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Comparative work and the
role of the FAS at the workshop

It is evident that the automotive aftermarket
industry is characterized by OEMs conducting
themselves in a manner which is not only
exclusionary towards independent service
providers but significantly raises barriers to
entry and prices.
The Commission has found that this conduct is not unique to
South Africa. The Commission looked at other jurisdictions to
ascertain how they have intervened in this market.
Various competition authorities have intervened in this market
including primarily through the regulation of the behaviour of
OEMs. What the Commission also found is that OEMs in these
jurisdictions are complying with the regulations.
As part of its comparative analysis, the Commission considered the
work undertaken by the FAS (particularly as a BRICS member) that
faces similar economic and market conditions as in South Africa.
The Commission firstly noted that following a market investigation by
the FAS, it, alongside industry players, adopted a Code of Conduct
with members of the Automobile Manufacturers Committee of the
Association of European Business with the aim of establishing
good business practices in the Russian automotive sector.
In terms of the Code of Conduct, members of the Automotive
Manufacturers Committee have undertaken to adhere to, among
others, the following good business principles:

Spare parts of matching quality for maintenance
and non-warranty repairs
Members of the Automobile Manufacturers Committee should not
prevent official dealers from using spare parts of matching quality
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for maintenance and non-warranty repairs after the expiration of
the warranty period.
Members of the Automobile Manufacturers Committee have the
right to demand that their official dealers use only original parts
and/or identical spare parts for maintenance and non-warranty
repairers during the warranty period if the prices for such original
and/or identical parts are the same as matching quality parts.
In instances where a dealer wishes to offer spare parts of matching
quality for maintenance and repairs as well as selling them to
customers, the dealer is required to provide sufficient proof that
such spare parts are of matching quality which have been officially
imported into Russia with the requisite customs clearance in
accordance with the legislation; and to offer such parts only as
alternatives to original and/or identical parts.
The dealer has the responsibility to inform customers in writing
before selling them the matching quality spare parts and before
using the part for maintenance and repair that the OEM does not
bear any liability for the quality of such parts and for the possible
consequences arising from installation in the vehicle.

Warranty repairs
Warranty repairs and other repairs paid by the OEM should be
undertaken by the official dealers. The OEM may require using
only original and/or identical spare parts for warranty repairs
paid by the OEM.

Sale of original and identical spare parts to
independent repairers
Members of the Automobile Manufacturers Committee should
not prohibit their official dealers or parts distributors from selling
original parts and/or identical spare parts to independent repairers
for maintenance and repair purposes. This provision also relates
to security-related parts and features of the vehicle.
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Automotive Workshop
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RECRUITMENT SPECIALIST AGENCIES

CHARGED FOR PRICE FIXING

premises of the three agencies. Curiously, it was found
that the agencies weren’t only on the same premises but
also shared the same employees.

In March this year the Commission referred for prosecution in
the Competition Tribunal three recruitment specialist advertising
practitioners for price fixing, market division and collusive tendering.
Human Communications (Pty) Ltd (Human Communications),
Kone Staffing (Pty) Ltd (Kone) and Jobvest (Pty) Ltd (Jobvest) are
agencies that are supposed to be fierce competitors in the human
capital advertising space.
However, the Commission found that they conferred and determined
prices to quote their customers, discussed their responses to
requests for quotations and decided which agency would tender
for which services. Further, they agreed to rotate advertising work
amongst each other.
This constitutes price fixing, market division and collusive tendering
in contravention of section 4(1)(b)(i), (ii) and (iii) of the Competition
Act. In July 2014 the Commissioner initiated an investigation in
terms of section 49(B)(1) of the Competition Act.
The agencies’ services include linking job seekers to potential
employers and assisting their clients place advertisements
in newspapers. They also receive and process responses to
advertisements on behalf of clients. Their main clients are government
departments and municipalities.
Furthermore, there’s a presumption that there was an agreement
to engage in collusion among the three as they had had a common
director between 2006 and 2015. Ms Human is listed as a sole
shareholder and director of Human Communications.
Between the periods 2006 to 2015 she was also a shareholder
and director in both Kone and Jobvest.

It transpired that Human Communications is the only one, amongst
the three, that is accredited by the Media Credit Coordinators
(MCC) and as such received 16.5% discount from media owners
on the total advertising value of the advertisements it places with
them. MCC is made up of media owners who, amongst other
things, approve advertising agencies even though they have no
regulatory powers to do so.
Human Communications has an arrangement with both Kone and
Jobvest in terms of which it places adverts in newspapers or other
publications on behalf of Kone and Jobvest so as to take advantage
of the higher discounts it obtains by virtue of accreditation.
It is alleged that the agencies discuss their responses to requests
for quotations and decide on the price which each would tender
for its services. It is further alleged that the agencies agree on
how to rotate advertising work amongst each other.
The Companies and Intellectual Property Commission (CIPC)
registration documents of Human Communications, Kone and
Jobvest indicate that there is common shareholding between
the three agencies. Further, there is email correspondence
between employees of Jobvest and Kone requesting quotes
from Human Communications employees.
In additions, there are quotations submitted for the same job by
all the agencies, where prices of Jobvest and Kone are exactly
the same. The price on Human Communication's quote is lower.
It appears from these that the Jobvest and Kone quotes were
designed to favour Human Communications to obtain the job.

THE COMMISSION’S CASE

There is also a Memorandum of Agreement entered into between
Ms Helen Human (Ms Human) of Human Communications and
Ms Jeanette Saule (Ms Saule) of Jobvest which states that Ms
Human has “unfettered access” to Jobvest’s business records.

On 24 February 2014, the Commission received information from
a source that wished to remain anonymous. Subsequently, the
Commission conducted a search and seizure operation at the

There are also minutes of Human Communications' Divisional
meetings attended by all three of the agencies in which they all
discuss their new customers.
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There is email correspondence between two employees of Jobvest
and Human Communications, in which they discuss Umlazi
Municipality, a client of Human Communications.
There is also an email between two employees of Jobvest and
Human Communications, in which one of them indicates to the other
that she will not be quoting for the Air Traffic Navigation Services
(“ATNS”) job as another employee of Human Communications
already had the advert for ATNS.
In addition, there is email correspondence between two employees
of Human Communications and one from Kone requesting that one
of them request Kone or Jobvest to help Human Communications
with quotations in respect of the KZN “Comm and Safety” job.
EVIDENCE OF INFORMATION SHARING
The Memorandum of Agreement entered into between directors
of Human Communications and Jobvest, who are competitors,
provided the Human Communication director not only full and
unfettered access to Jobvest, but to their entire business records.
This agreement gives the director insight to all business sensitive
information of Jobvest thereby making it conducive for both Human
Communications and Jobvest to coordinate their business activities.
This arrangement applies for an indefinite period.
Although the agencies denied that the three firms share any kind of
information regarding each other’s customers, the Commission is,
however, in possession of minutes of “divisional meetings” where
all three of the agencies attend.
In these meetings the agencies discussed each other’s new
customers and the strategy used to obtain the new customer.
For example whether the customer was secured through a pitch
or the firm concerned used network connections to secure the
client. The minutes cover the period 2014 to 2015.

The Commission seized a spreadsheet document which was
shared amongst the agencies. The spreadsheet contains a list
of customers allocated to each of the agencies’ employees, their
quoted prices for that specific tender, the discounts given to each
client and information on whether or not that tender was awarded
to the particular agencies.
PRICE FIXING, MARKET DIVISION AND COLLUSIVE TENDERING
The agencies submitted quotations to both Right to Care Nonprofit Organization (“Right to Care”) and Tshwane North College
For FET (“FET”). These quotations were submitted in March
and April 2011. In both instances, quotations submitted by
Jobvest and Kone contained the exact same prices while Human
Communications' quote was lower.
Jobvest and Kone's prices were R18 002.88 for Right to Care and
R158 034.32 for FET. It appears from these that the Jobvest and
Kone quotes were designed to favour Human Communications
to obtain the job in that Human Communications quoted lower at
R16 202.59 for Right to Care and R150 144.01 for FET.
Undoubtedly, overwhelming evidence shows that there is a close
relationship between the three agencies. They not only operate from
the same premises, but they also help each other in communicating
with clients through Human Communications' employees having
email accounts for Jobvest and Kone.
The agencies have an arrangement or agreement in terms which
they share information, agree on prices, and decide amongst each
other how to bid for specific jobs. They also have an agreement
to respect each other’s customers and in some instances they
refuse to quote customers that are not allocated to them as per
the allocation arrangement.
In instances where these agencies have a common customer,
the firm that does not wish to win a tender provides the firm that
wishes to win with cover quotes.

It has also become apparent from the email correspondence seized
from the offices of the agencies that they helped each other in
communicating with clients. For example, there were numerous
emails exchaged between the employees of Jobvest and Kone
requesting and receiving newspaper rates from employees of
Human Communications.
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UNILEVER CHARGED OVER

CARTEL CONDUCT

Unilever South Africa (Pty) Ltd (Unilever)
faces a fine of no more than ten percent of
its turnover after the company was charged,
together with Sime Darby Hudson Knight
(Pty) Ltd (Sime Darby), for cartel activity.

The Commission's Case against the companies

On 25 October 2012, the Commission received a complaint in terms
of section 49(B)(2)(b) of the Competition Act. The complaint was
filed by Mr Juan-Pierre Lerena against Sime Darby, Felda IFFCO
Africa (Pty) Ltd and Unilever for possible contravention of section

The Commission referred the two companies to the Tribunal for

4(1) (b)(ii) of the Act in the edible fats and oils market. Felda was

prosecution following an investigation which found that Unilever

liquidated before the complaint was submitted.

and Sime Darby colluded and divided markets by allocating
specific types of products and customers goods.

Mr Lerena is a former employee of Sime Darby and had worked
there for seven years between May 2005 and 2012. He served as

The activity was in the market for the manufacturing and supply of

Key Account Manager, Brand Development Consultant, and in the

bakery and cooking products throughout South Africa. This conduct

the sales and merchandising division of the Crispa and Holsum

is in contravention of section 4(1)(b)(ii) of the Competition Act.

brands in the Southern African region.

The Commission’s investigation found that from at least 2004 to

In 2004 Unilever sold its refinery business to Sime Darby, and the

2013 Unilever and Sime Darby entered into a Sale of Business

parties concluded a Sale of Business agreement.

agreement, which contained a clause in terms of which they
agreed not to compete with each other in respect of certain pack

On 03 April 2014, the Commission conducted a search and

sizes of margarine and edible oils.

seizure operation at the offices of Sime Darby and Unilever in

Sime Darby settled with the Commission in 2016. The Commission

Boksburg and Durban, respectively. Electronic data and hard

is seeking an order from the Tribunal declaring that Unilever and

copy documents, including agreements were seized.

Sime Darby contravened Section 4(1)(b)(ii) of the Competition
Act as well as an order declaring Unilever liable for payment of

The investigation found that in 2004 when Unilever sold its

an administrative penalty equal to 10% of its annual turnover.

refinery plant to Sime Darby, the respondents concluded a Sale
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of Business agreement which contained a non-compete clause.

In terms of the agreement, Sime Darby would not supply industrial

The essence of the non-compete clause was that Sime Darby was

customers with margarine pack sizes that are less than 20kg.

not allowed to supply certain pack sizes of margarines, edible fats

Further, Sime Darby would have no presence in the retail sector

and oils to certain market segments where Unilever was active,

of the market where Unilever is active.

in contravention of section 4(1)(b)(ii) of the Act.

In respect of the edible oils, the agreement was that Sime Darby
would not supply retail customers with its brand of edible oils

After the dawn raid Unilever applied for leniency in terms of

Crispa. Sime Darby would only produce 20 litre pack size of edible

the Commission's Corporate leniency Policy (CLP), for dividing

oils, which it would only supply to industrial customers.

markets with Sime Darby. Six months later, Unilever’s application
was declined on the grounds that the application did not disclose

Leniency application from Unilever

any new information as required by the CLP.
This application contained, among other documents, the sale of
The Sime Darby Settlement

business agreement and the supply of raw materials agreement.
In this application, Unilever admitted to having concluded these

Sime Darby entered into settlement discussions with the Commission

agreements with the aim of not competing with Sime Darby in

which culminated in the conclusion of a Consent Agreement

respect of certain products, sizes and market segments.

confirmed by the Tribunal on 18 July 2016.
“Food and agro-processing is an important focus area for the
The allegations against the companies are that they had been

Commission, and we are determined to root out exploitation of

party to an agreement and / or engaged in a concerted practice

consumers by cartels that are so prevalent in this sector,” said the

to divide markets by allocating customers and specific types of

Commissioner of the Commission, Tembinkosi Bonakele.

bakery products, namely margarines and edible oils.
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CONSTITUTIONAL COURT DISMISSES APPLICATION
FOR LEAVE TO APPEAL IN BICYCLES CARTEL CASE

In May 2017 the Commission welcomed a Constitutional Court decision
to dismiss an application for leave to appeal (with costs) by two bicycle
wholesalers in relation to a long-running bicycle cartels case.
The Constitutional Court found in favour of the Commission

for bicycles from 35% to 50%. They further agreed to implement

by dismissing the application by Omnico (Pty) Ltd (Omnico)

the increases from October of that year while stopping discounts

and Coolheat Agencies (Pty) Ltd (Coolheat). This means that a

and getting shops to stop undercutting each other. In addition,

precedent setting decision by the Competition Appeal Court (CAC)

wholesalers would provide higher recommended retail prices to

in December 2016, relating to silent or passive participation in a

retailers and advertise those to the public.

collusive meeting, will stand as binding law.
The Commission initiated a complaint against all 20 parties
The CAC asserted the principle that if a firm participates in a

that had attended the meeting. Prior to the hearing at the

collusive meeting, without publicly distancing itself from what was

Tribunal, the Commission concluded settlement agreements

discussed, the firm has given other participants in the meeting

with eleven (11) bicycle retailers and six (6) wholesalers. Among

reason to believe that it agreed to, and would comply with, what

other things, the retailers and wholesalers agreed to settle the

was decided at the meeting.

matter based on the following:

In 2008, some 20 bicycle retailers and wholesalers contravened the

They admitted to having contravened the Competition Act;

Competition Act in that while they were competitors in the market

They agreed to conclude the settlement agreements without

for the supply and delivery of bicycles and bicycle accessories,

payment of an administrative penalty;

they agreed to fix prices. This resulted from a meeting held on

They undertook to cooperate fully with the Commission in relation to

10 September that year.

the prosecution of any other parties who are subjects of this matter;
They undertook to desist from engaging in similar conduct;

In the meeting, the parties agreed to increase gross margins by

They agreed to refrain from engaging in meetings that may constitute

inflating mark-ups for cycling accessories from 50% to 75% and

cartel conduct; and
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They agreed that their employees, management, directors and

In dismissing the appeal, the CAC found that neither Omnico

agents would attend competition law compliance programs.

nor Coolheat distanced themselves at the meeting after
consensus had been reached:

However, Omnico and Cool Heat did not conclude any settlement
with the Commission and decided to pursue the matter at the

“The claimed non-participation at the meeting does not end the

Tribunal. The wholesalers argued that they did not ‘actively

evidential enquiry. The undisputed evidence of their failure to

participate’ in the discussions and were therefore not liable.

overtly disagree or distance themselves from the contents of
the final September meeting meets the necessary standard of

The Tribunal, however, found the wholesalers did nothing to

proof as being consistent, clear and convincing in determining

distance themselves from the discussions and that their silence

participation in a cartel.”

amounted to an agreement:
In relation to passive attendance, the CAC stated:
“The evidence before us shows that both Omnico and Cool Heat
attended the September 2008 meeting, where an agreement

“The principle of passive attendance at a meeting to listen to ‘gossip’

was reached amongst wholesalers that mark-ups on wholesale

among companies cannot excuse an undertaking. Consistent with

prices for bicycles and cycling accessories would be increased

European competition jurisprudence, as it has now developed,

and such increases were to be achieved by increasing RRPs

there is a duty to speak or to report to authorities or publicly

(recommended retail prices), to allow more margin for retailers

distance oneself from any uncompetitive behaviour. In Tréfileurope

off the higher RRP. The implementation date was also agreed

v Commission Case T-141/89 [1995] ECR 2-791 at para [85] the fact

at the meeting. Omnico and Cool Heat did nothing to distance

that an undertaking does not abide by the outcome of meetings

themselves from these discussions.”

which have a manifestly anti-competitive purpose does not relieve
it a full responsibility for its participation in the cartel if it has not

Administrative penalties of R4 627 412.00 and R4 250 612.00 were

publicly distanced itself from what was agreed in the meeting.”

imposed on Omnico and Coolheat respectively.
In dismissing the appeal, the CAC ordered the wholesalers to
The two subsequently took the matter on appeal to the CAC.

pay the costs of the appeal. The subsequent decision by the

The CAC upheld the Tribunal’s finding that Omnico and Coolheat

Constitutional Court to dismiss their application for leave to appeal

engaged in conduct directly and indirectly in contravention of the

concluded the matter.

Competition Act, namely agreeing as competitors to fix prices.
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THE COMMISSION’S 2016/17
BUSINESS CONSULTATIVE FORUM

exchanged and what cannot be exchanged to include benchmarking, VAT
Recovery Information, SME support information, information on investment
skills, what is considered benign information and what is not, transformation
information. She also indicated that it is not always possible to collect
information independently as proposed in the guideline.
The opening session was followed by two panel discussions, one on Strategic
Procurement and the other on Information Exchange respectively. Panel
members for the first panel discussion were Dr Tebogo Makube (DTI); Dr
Nico Vermeulen (NAAMSA); Mr Charles Kalima (Eskom); and the deputy
Commissioner, Hardin Ratshisusu, who chaired the first panel discussion.
The second panel discussion on information exchange comprised of Dr
Liberty Mncube (Commission); Dr Andrew Shaw of Price Waterhouse
Coppers (PWC); Ms Phillipa Rodseth, Executive Director Manufacturing
Circle; Mr Eric Bruggeman, CEO SA Capital Export Council.
Mr Charles Kalima from Eskom highlighted that the prosecution of firms
involved in collusive tendering in construction has led to lower costs for
Eskom. He further indicated that Business is importing products that that
they should be sourcing locally due to lack of co-ordination.
BY MZIWODUMO RUBUSHE

The Commission and BUSA hosted their Annual Business Consultative
Forum aimed at addressing business concerns and encouraging them to
voluntarily comply with the Competition Act.
The first Business Consultative Forum was held on 4 November 2009. In
the course of its many engagements with business, it emerged that the
main concern of business is the competition risk of information exchange.
Business wanted to be provided with guidance regarding what information
they may or may not exchange in order to avoid contravening the Act.
In this regard, at a forum hosted by the Commission on the 1 July 2015, both
business and government requested the Commission to draft a Guideline
on Information Exchange (Guideline). The Commission drafted the Guideline
in the course of 2016 and circulated it to business for their comments.
Against this background the Commission held its 2016/2017 Business
Consultative Forum at the Focus Rooms in Sandton on 28 March 2017.
The theme of the Forum was: Information Exchange: Collaboration and
Collusion. The purpose of the forum was to discuss the draft Guideline
on Information Exchange. The Guideline covers amongst others the legal
framework; assessing the harm caused by information exchange; exchanging
information on past conduct and outcomes; exchanging information on
current conduct; exchanging information on future conduct; general factors
in evaluating information exchange; types and platforms for information
exchange between competitors and general guidelines; joint ventures and
other competitor collaborations and cross directorships/cross shareholding.
The forum was opened by the Commissioner, Mr Tembinkosi Bonakele, who
welcomed delegates and shared the Commission’s priority sectors. The
Chief Executive Officer of Business Unity South Africa (BUSA) Ms Tanya
Cohen provided valuable feedback on the draft Guideline on behalf of
BUSA. Ms Cohen urged the Commission to expand its list of what can be
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Dr Makube also reflected on some of the DTI’s local procurement challenges.
This includes government having to accept certain prices due to a limited
number of manufacturers or suppliers. For example, in some sectors there
may only be two suppliers and this results in higher prices.
Dr Nico Vermeulen reported that NAAMSA has developed a Code of
Conduct to mitigate the competition risk of information exchange after
engagements with the Commission. Mr Eric Bruggerman also indicated
that the South African Export Council has developed a Code of Conduct
to ensure compliance with the Competition Act.
In the second panel discussion Dr Liberty Mncube shared the content of
the Commission’s Guideline on Information Exchange. Ms Rodseth from
the Manufacturing Circle stated that the Commission’s Guideline should
balance competition and efficiency and should not be applied mechanically.
Dr Shaw said that industry associations are now very cautious about
information exchange and he commended the Commission for providing
a Guideline on Information Exchange as it provides certainty to business
on the competition risk of information exchange.
Ms Lebohang Mabidikane, the Acting Divisional Manager for the Commission's
Mergers and Acquisitions Division spoke about the factors that the Commission
considers when assessing a merger.
The concerns of delegates were about the level of commitment by state
owned companies to source their products locally. However, regarding
information exchange, they committed to providing further written input to
the Commission’s Guideline. The Commission indeed did receive further
input on the Guideline from business and has now finalised it. The Guideline
has been published in the Government Gazette for public comment and is
also available on the Commission's website. The Commission is grateful
to business and government for their input into the development of the
Guideline on Information Exchange.
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M&A QUARTERLY
Performance Report - Q1
A. OVERVIEW OF Q1

2. The number of mergers by decision shows that out of the
finalised 91 merger reviews in Q1, 85% were approved without
conditions, 8% were approved with conditions and 5% (five
cases) were prohibited and two transactions were withdrawn.
There has been a markedly high number of prohibitions in this
period than in any other quarter in recent past.
3. There was a trend towards consolidation in various sectors
of the economy. The consolidation in Q1 was most notable
in mergers falling within the property, manufacturing, and
wholesale sectors. The sectors which grew the most (on
a quarter-on-quarter annualised rate) are agriculture,
information communication and mining. The data on
acquisition does not however show a consistent trend
on the ultimate acquiring firm/s. The data indicates that
acquisitions are being made by different ultimate acquiring
firms across all sectors of the economy.
4. There were five mergers prohibited in Q1, the highest number
of prohibited mergers recorded in a single quarter. The mergers
prohibited include: (i) the Joint Venture for the container liner
shipping of Nippon Yusen Kabushiki Kaisha, Mitsui O.S.K. Lines,
Ltd and Kawasaki Kisen Kaisha, Ltd (ii) Greif International Holding
B.V and Rheem South Africa (Pty) Ltd (iii) Timrite Proprietary
Limited and The Mining Bag Division of Tufbag Proprieand tary
Limited (iv) Jasco Electronics Holdings Limited and Cross Fire
Management (Pty) Ltd (v) Mediclinic Southern Africa Proprietary
Limited and Matlosana Medical Health Services Proprietary
Limited. The reasons and theories of harm applicable in these
mergers are varied and the mergers will be discussed in more
detail in the report.
5. At the commencement of Q1, the Unit was monitoring 138
cases where conditions have been imposed. At the end of Q1,
three cases were closed and eight new cases were added to
the monitoring list. At the end of Q1, the Unit is therefore still
monitoring 143 cases. The number of conditional approvals in
Q1 relatively decreased when compared to the 10 conditional
approvals in Q4.Of the seven cases with conditions, three had
public interest conditions, one had a structural condition, one had
a combination of public interest and behavioural conditions, one
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had a combination of structural and public interest conditions
and the remaining one had a combination of structural and
behavioural conditions.
6. In terms of future outlook, in spite of the economic downgrade,
the number of merger of notifications continues to gradually rise
in line with trends experienced in prior years. If this downturn
however persists, the Commission may receive more cases of
firms under business rescue or financial distress. The merger
between PPC and Afrisam that had been publicised in early
2017 has not been filed yet and may be notified in Q2 or Q3 if
it is still proceeding.

B. Q1 STATISTICS
7. The Commission received 104 merger notifications during
Q1 and finalized 91 mergers in the same period. There was a
marked increase (25%) in number of cases notified between
Q4 and Q1 of 2017/18. This Q1 number of cases is consistent
with the notifications in Q1 of 2016/17. The number of finalized
cases rather remained flat over the period as demonstrated
in Figure 1 below.
Figure 1: Quarterly summary of mergers notified and finalised
140
Number of Cases

1. The Commission received 104 merger notifications during
Q1 and finalized 91 mergers in the same period. There was
a 25% increase (quarter-on-quarter) in the number of cases
notified between Q4 of 2016/17 and Q1 of 2017/18. The trend
experienced in Q1 in relation to number of notifications is
somewhat consistent with prior years, wherein the number
of notifications begin to rise in Q1, with an expected peak
in Q3 period.The number of finalized cases remained flat
over the period.
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better embracing the shorter Phase 2 reports as well as better
management of conditions.

Figure 2: Q1 cases by merger category
Number of cases
Large Intermediate Small 0 10 20 30 40 50 60 70
Notified

24

67

0

Finalised

23

66

0

Approved
without
conditions

19

58

0

Approved
with
conditions

3

4

0

Prohibitions

1

4

0

11. The average time for Phase 3 large mergers was largely
influenced by the Dow DuPont merger which alone took 282
days to complete. The merger was an international transaction
in which there were a divestiture imposed globally which
required settling the remedy across many jurisdictions. This
led to the delay in identifying and settling on an acquirer for
the divested business.

C. M&A ACTIVITY AND SECTOR INSIGHTS IN Q1
12. As pointed out earlier, a total of 91 mergers were finalised
by the Commission in Q1. Figure 3 shows that the finalised
mergers in Q1 were in these main sectors Property (29%),
Manufacturing (22%), Wholesale (10%), Mining (8%), and
Information & Communication (8%). Property and manufacturing
are the sectors that routinely record the highest number merger
notifications. Other sectors which experienced some merger
activity during the same period include Accommodation,
Agriculture, Healthcare, Professional Services, Public
Administration, Scientific Services and Waste Management.
Figure 3: Mergers finalised by sector, Q1

Withdrawals

1

1

0

Source: M&A construct
8. Figure 1 provides an overview of the cases notified and finalized
by the Commission in Q1, whilst Figure 2 further breaks down
the cases by category. In Figure 1, the number of mergers by
decision shows that out of the finalised 91 merger reviews in
Q1, 77 of these transactions (85%) were approved without
conditions, seven were approved with conditions (8%) and five
were prohibited and two transactions were withdrawn. There
has been a markedly high number of prohibitions in this period
than in any other quarter in recent past.
9. The trend experienced in Q1 in relation to number of notifications
is somewhat consistent with prior years, wherein the number
of notifications begin to rise in Q1, with an expected peak in
Q3 period. There has been a decline in the absolute number of
cases approved with conditions, declining from ten to seven.
Table 1 highlights the turnaround times for the different cases
finalised in Q1.
Table 1: Summary of average turnaround times
Phase

No. of
Cases Q1

Q4 (20162017)

Q1

Phase 1

52

20

20

Phase 2

28

51

44

Small &
Intermediate

6

58

57

Large

3

88

188

Phase 3

Category

Total

91

Agriculture

4%

Property

29%

Electricity, Gas,
Steam (Energy)

1%

Transportation &
Storage

2%

Finance

5%

Wholesale

10%

Health

1%

Construction

3%

Information
Communication

8%

Professional
& Technical
Activities

1%

Manufacturing

22%

Administration

0%

Mining

8%

Activities of
Household

0%

Other Activities

5%

Accommodation

0%

Source: M&A's construction

Source: The Commission's construct

10. The Division has met all the turnaround times as prescribed in the
service standards, except for Phase 3 large merger. Regardless,
there has been a marked improvement on Phase 2,with the
average time falling from 51 in Q4 of last financial year to
44 in Q1. The improvement could be largely due to analysts

13. Figure 4 below shows that in Q1, the sectors which grew (at
quarter-on-quarter annualised rate) the most are Agriculture,
Information Communication and Mining. The sectors which
decelerated in the most are energy and health.
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Figure 4: Quarter-on- quarter growth rate in finalised mergers (y/y)
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2017APR0052

Accommodation
Activities of
Households

2017APR0011

Administration
2017APR0055

Agriculture

HNA Holding Group
Company Limited
Cinven Capital
Management (VI) General
Partner Limited
Shenda Investment UK
Limited

Electricity, Gas,
Steam (Energy)
Finance

2017APR0025

Diamond (BC) B.V.

Manfacturing

2017APR0045

Actis ImpAct Limited

Mining

2017APR0019

Tahoe Canada Bidco Inc

Other Activities

2017MAR0137 Henkel AG and Co

Health
Information
Communication

Property

CWT Limited
Chryso Grou[ Holdings
SAS
NEWCO
The diversey care
division of the sealed air
corporation and sealed
air's food hygiene and
cleaning business within
its food care division
Impact Holdings
(Mauritius S.A) Limited
DH Corporation
GCP Africa Proprietary
Limited

Table 3: Business rescue transactions in Q1

Transportation &
Storage
Wholesale

Case number

Construction

Source: M&A's construct

2017FEB0054

14. From the data above and the trends observed on quarter-toquarter changes, there is no consistent pattern on ultimate
acquiring firms. The data indicates that acquisitions are being
made by different ultimate acquiring firms across all sectors
of the economy. The trend may be indicative of diversification
strategies for most firms or expansion strategies.

Acquiring firm
Kaltire Mining Tyres
South Africa Proprietary
Limited

Target firm
The Business of the Tyre
Corporation Group

D. KEY CASES IN Q1
16. A number of key cases were decided in the quarter, with five
cases prohibited. The cases are discussed below.

15. Table 2 and 3 below highlight the international and business
rescue transactions notified in the period.

(a) Jasco Electronics Holdings Ltd v Cross Fire Management
(Pty) Ltd

Table 2: International transactions for Q1

17. On 30 June 2017, the Commission prohibited the proposed
intermediate merger whereby Jasco Electronic Holdings Ltd
(Jasco Electronics) intended to acquire Cross Fire Management
(Pty) Ltd (Cross Fire).

Case number

Acquiring firm

Target firm

2017FEB0023

Micro Focus
International plc

2017APR0019

Tahoe Canada Bidco Inc. DH CORPORATION

Entco Spinco , Inc

Joint Venture for the
container liner shipping
of Nippon Yusen
2017MAR0098 Kabushiki Kaisha, Mitsui
O.S.K. Lines, Ltd and
Kawasaki Kisen Kaisha,
Ltd

The container liner
shipping businesses of
Nippon Yusen Kabushiki
Kaisha, Mitsui O.S.K.
Lines, Ltd and Kawasaki
Kisen Kaisha, ltd

2016May0227

DowDuPont Inc.

The Dow Chemical
Company and E.I Du
Pont De Nemours and
Company

2017APR0051

AT&T Inc.

Time Warner Inc.

2017FEB0004

Bayer Aktiengesellschaft

Monsanto Corporation

2017FEB0052

Hesteel International
Holdings Co

Smart Union Resources

PCF Investments (BVI)
2017APR0056
Limited
Greif International
2017MAR0100
Holding B.V
Saudi Basic Industries
2017APR0034
Corporation
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Sheltam (Mauritius)
Limited
Rheem South Africa (Pty)
Ltd
Saudi Petrochemical
Company

18. Jasco Electronics is a smart technology and solutions partner
which provides a range of end-to-end converged ICT offerings
for carriers and enterprises across various sectors. Jasco Fire,
a subsidiary of Jasco Electronics, is active in the fire protection
industry and manufactures pipes used in fire protection
systems. Jasco Fire provides a turnkey solution to customers
by designing, supplying and installing the full fire protection
system based on the particular needs of the customer.
19. Cross Fire provides the design, supply, fabrication, installation,
servicing and maintenance of a range of fire protection systems.
It does not manufacture pipes used in fire protection systems
but sources the supply of pipes and installation services from
third parties. It offers a turnkey solution to customers although
it outsources the fabrication and installation elements.
20. The Commission found that the merger will likely result in
coordinated effects. The Commission found that the merger
will likely lead to a consolidation of the market in Gauteng and
the Western Cape (which regional markets are in themselves
a function of market allocation). The merger will result in a
reduction of the number of firms in markets that are already
highly concentrated. This will likely make it easier to perpetuate
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existing cartel conduct of price fixing, market allocation and
collusive tendering. The Commission has referred several
companies in the industry to the Tribunal for price fixing, division
of markets and collusive tendering. Two implicated companies
in the cartel have already entered into settlement agreements
with the Commission.
21. The Commission was concerned that the merger will also result
in the removal of a potential disruptor in the market, Jasco Fire,
which has not been implicated in cartel conduct. Cross Fire is
one of the firms implicated in the cartel and the Commission
believes that through the merger Jasco Fire will be incorporated
into the cartel and the consolidation of the market would enhance
or strengthen coordinated effects post-merger.
22. For these reasons, the Commission found that the merger
is likely to substantially prevent or lessen competition in the
provision of active fire protection systems. In addition, the
remedies proffered by the merging parties were not sufficient
to address the harm identified.
(b) PROHIBITION: Proposed Joint Venture for the container
liner shipping of Nippon Yusen Kabushiki Kaisha, Mitsui
O.S.K. Lines, Ltd and Kawasaki Kisen Kaisha Ltd
23. The Commission prohibited the proposed intermediate merger
whereby Nippon Yusen Kabushiki Kaisha, Ltd. (NYK), Mitsui
O.S.K. Lines Ltd (MOL) and Kawasaki Kisen Kaisha Ltd (KL)
(Joint Venture Partners) intend to merge their container liner
shipping businesses to form a joint venture in that market.
24. The primary acquiring firm is the Joint Venture for the container
liner shipping of NYK, MOL and KL (Joint Venture), a company
to be incorporated in accordance with the laws of Japan. The
primary target firm is the container liner shipping businesses of
each of NYK, MOL and KL. Prior to the proposed transaction,
the container liner shipping businesses are separately controlled
and conducted by NYK, MOL and KL respectively.
25. The Commission considered the activities of the merging
parties and found that there is a horizontal overlap between
the activities of NYK, MOL and KL in respect of the container
liner shipping market in South Africa. The Commission further
noted that the merging parties’ activities overlap in other markets
globally and in South Africa in the bulk shipping and the car
carriers markets, however, these markets do not form part of
the businesses to be contributed to the Joint Venture structure.
26. The Commission’s main theory of harm related to coordinated
effects arising in the container liner and adjacent car carriers
markets. With respect to the container liner market, the
Commission found that there is a history of collusive conduct in
this market in international jurisdictions. The main mechanism
for coordination was price signalling in that the container liner
shipping companies would publish rate increases which were
followed by competitors. The Commission is also investigating
similar conduct in South Africa.
27. The Commission considered that the merger would create
new links between various cooperation arrangements in the
industry. Pre-merger, each Joint Venture Partner would have
participated independently in these arrangements, however
post-merger all three Joint Venture Partners would participate
in these arrangements. The merger therefore increases

CompetitionNews

transparency, interaction and multi-market contact in a
market prone to collusive conduct.
28. The Commission further found that the proposed transaction
creates a platform for coordination in the car carrier market
which has a history of collusion involving the merging
parties. As the parties have been prosecuted in some
jurisdictions, whilst investigations are underway in others,
the parties may require a formal mechanism (platform)
for the cartels in the car carrier market. The Joint Venture
provides such a mechanism.
29. Therefore the Commission found that the proposed
transaction is likely to increase the scope for coordination
in the container liner shipping market, whilst also creating
a platform for coordination in the car carrier market and
enhancing potential coordination in that market.
(c). Mediclinic Southern Africa (Pty) Ltd and Matlosana
Medical Health Services (Pty) Ltd merger prohibited
30. The Commission recommended to the Competition Tribunal
(Tribunal) a prohibition of a large merger involving firms
that offer multi-disciplinary private healthcare services
and nurse training. Mediclinic Southern Africa (Pty) Ltd
(Mediclinic) intended to acquire a majority of the shares
in Matlosana Medical Health Services (Pty) Ltd (MMHS),
such that it would exercise sole control over MMHS.
31. The Commission found that the proposed merger is likely to
substantially prevent or lessen competition in the market for
private healthcare services in a catchment area of Klerksdorp
and the surrounding areas of Potchefstroom, Hartbeesfontein,
Orkney, Stilfontein, Ottosdal, Wolmaranstad, Bothaville,
Lichtenburg, Ventersdorp, Koster, Swartruggens Coligny,
Parys, Delareyville, Viljoenskroon, Jouberton, and Zeerust.
The transaction also raised public interest concerns.
32. There are significant price effects that arise. The proposed
merger would result in hospital tariffs for the MMHS hospitals
immediately increasing when the hospital fee structure is
changed from the current National Hospital Network (NHN)
based structure, which is used at MMHS, to the Mediclinic
fee model. Mediclinic’s tariffs are approximately 6% to
9% more expensive than the NHN tariffs. This increase in
prices for private patients would be significant, immediate
and will be as a result of this merger.
33. The Commission found that not only will the proposed merger
result in Mediclinic’s market share increasing to between
60% to 70% but it will also effectively reduce the number
of competitors for inclusion in Designated Service Provider
networks (DSPs) from three to two. This is because it is
essentially only the larger multidisciplinary hospitals that
have a sufficiently broad range of disciplines to effectively
compete for inclusion as DSPs in the affected area.
34. Further, the Commission found that it is only the larger
medical aid schemes that exert some countervailing
power during the negotiation of tariffs. There are no
compelling expansion plans of the existing competitor,
Life Anncron, which would pose an effective competitive
constraint on the merged entity in the affected market
post-merger. The Commission found that the merger acts
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as a step in strengthening the market dominance of the large
hospital groups. Furthermore, the efficiencies advanced by
the merging parties were not merger specific, measurable,
verifiable or compelling.

(whether in Gauteng, KwaZulu-Natal or South Africa). The main
factors that inhibit entry into this market have been identified by
competitors of the merging parties as capital cost, experience
in the manufacturing process and skills/knowledge.

35. With regards to public interest concerns, the Commission found
that the proposed merger is likely to significantly negatively
affect a particular industrial sector and region. Hospital prices
in the Klerksdorp and surrounding areas will increase because
of the merger and it will undermine a source of independent
competition in the region.

43. Overall, the Commission concluded that the merger will result
in a substantial lessening or prevention of competition in the
manufacture and sale of large steel drums in KwaZulu-Natal
and Gauteng Provinces.

36. The Commission considered potential remedies to address
the harm arising from the proposed transaction and engaged
with the merging parties but did not find suitable and effective
remedies. It is for this reason that the Commission recommended
to the Tribunal that the proposed merger be prohibited.

44. The Commission also found that the proposed merger will
result in job losses. Furthermore, the Commission found that
in the event of approval of the merger, only seven employees’
jobs are likely to be saved by the merger. The Commission
concluded that any positive public interest outcome through
the jobs saved as a result of this proposed transaction is
not substantial to outweigh the anti-competitive outcomes
of the proposed transaction.

(d) Grief International and Rheem South Africa merger prohibited
37. On 17 March 2017, the Commission received a notice
of intermediate merger between Greif International BV
(Greif) and Rheem South Africa (Pty) Ltd (Rheem). The
proposed transaction contemplated the combination of
the parties’ businesses in the Republic of South Africa
(South Africa) and Sub Saharan Africa (SSA) by way of
sale of shares, assets and businesses.

45. The merging parties proposed pricing, divestiture (of the
pails and cans business) as well as investment conditions
and/or undertakings to allay the concerns arising. In all,
the Commission concludes that there are no remedies that
have been submitted which can alleviate the concerns
raised by the proposed transaction. Therefore, Commission
prohibited the proposed merger.
(e) Timrite and the Mining Bag Division merger prohibited

38. Both Grief and Rheem manufacture and supply industrial
packaging products and services with a full range of rigid
packaging products such as steel, plastic and fiber drums;
intermediate bulk containers; drum closures and accessories;
and plastic water bottles.

46. The Commission prohibited, the proposed intermediate merger
whereby Timrite (Pty) Ltd (Timrite) intended to acquire the
Mining Bag Division of Tufbag (Pty) Ltd (Mining Bag Division).

39. The proposed merger was previously notified and prohibited
by the Commission in 2004. In its decision, the Commission
noted that Greif and Rheem are the only manufacturers
of large steel drums in two geographic markets being
KwaZulu-Natal and Gauteng.

47. Timrite is active in the provision of timber based and non-timber
based mining support products. The Mining Bag Division is
one of the divisions of Tufbag. The Mining Bag Division designs
(jointly with Timrite), manufacture and sell polypropylenebased mining support (PBMS) bags to Timrite. Timrite then
markets and distributes the PBMS bags downstream to the
gold and platinum mines.

40. In the current transaction, the Commission assessed the
market for the manufacture and sale of the large steel drums
(200 – 235 liters). The Commission found that the geographic
scope of the market for the manufacture of large steel drums
in regional in KwaZulu-Natal and Gauteng provinces. The
Commission found that the post-merger market share of the
merged entity is relatively high in both KwaZulu-Natal and
Gauteng. The Commission also found that the proposed
merger would effectively be a merger to monopoly regardless
of the geographic market.
41. The Commission also considered a worst-case scenario
where plastic drums are also included as part of the
relevant market. The Commission finds that even if plastic
drums are included in the market, the post-merger market
share of the merged entity remains high at approximately
71% based of 2016 volumes.
42. Further, the Commission found that barriers to entry are
high in the market for the manufacture of large steel drums
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48. The merging parties considered themselves to be in vertical
relationship. At first glance it seemed that the merging parties
were in a vertical relationship as submitted above, however upon
closer investigation, the Commission found that the vertical
relationship was self-created. This is because in terms of the
Product Supply Agreement (PSA) concluded between the parties,
Timrite and Tufbag have allocated the cementitious PBMS bags
market such that Timrite is precluded from manufacturing the
bags and Tufbag is precluded from marketing and distributing
the bags. In particular, the merging parties’ suggestion that
the PSA merely intends to ensure security of supply is, in
the Commission’s view, unfounded, given that the PSA goes
beyond that supposed intention by ensuring that Timrite and
Tufbag do not compete against each other in the market for
the manufacture and distribution of PBMS bags, as opposed to
securing supply volumes. The Commission therefore deduced
that the true intention behind the PSA was to facilitate the
allocation of markets between the merging parties and absent
the market allocation provisions of the PSA, Timrite and Tufbag,

CompetitionNews

being in the same line of business, that is, the market for the
manufacture and distribution of cementitious PBMS bags,
could potentially compete against each other at both levels
of the market.
49. In light of the above, the Commission found that the PSA
arrangement between Timrite and Tufbag potentially constituted
an agreement to allocate markets in contravention of section
4 (1)(b)(ii) of the Competition Act no.89 of 1998, as amended.
Such agreements are illegal in nature and cannot be condoned.
The Commission concluded that the object and effect of the
PSA has been to sterilise competition in the manufacturing,
distribution and marketing of cementitious PBMS bags by
depriving that market of independent entry by Timrite and
Tufbag. In the Commission’s view, the proposed transaction
sought to legitimise this state of affairs in that should same
be approved, the lack of competition between the merging
parties will be perpetuated.
50. Further, the Commission also found that Timrite recently
concluded a potentially market allocation agreement with
another potential competitor, in terms of which the other
company agreed not to develop cementitious PBMS bags that
would compete against those of Timrite without the written
consent of Timrite. It also appeared that Timrite concluded
similar agreements with other market participants.
51. The Commission found that the proposed merger facilitates
and enhances potentially market allocative arrangements
in the manufacturing and distribution of PBMS bags. As a
result, the Commission prohibited the proposed merger.

E. COMPLIANCE AND IMPACT OF REMEDIES
IMPOSED IN QUARTER 1
52. The Monitoring Unit (the ‘Unit’) is responsible for monitoring
active conditions that are pending, closing lapsed conditions
and commenting and reviewing new conditions to be imposed.
In addition, the Unit also investigates allegations of apparent
breach of conditions.
53. In this financial year, the Unit has identified 23 conditions
that are due for closing. At the end of Q1, the Unit had
closed three conditions. The Unit dealt with one investigation
for an alleged breach in Q1, which is still pending. The
Unit issued one notice of apparent breach during Q1 for a
breach of conditions. This report will highlight the number
of conditions closed at the end of Q1 as well as the new
conditional approvals in Q1.
(a) Monitoring Pending Conditions
54. At the commencement of Q1, the Unit was monitoring 138
cases where conditions have been imposed. At the end of Q1,
three cases were closed and eight new cases were added to
the monitoring list. At the end of Q1, the Unit is therefore still
monitoring 143 cases. The number of conditional approvals in
Q1 relatively decreased when compared to the 10 conditional
approvals in Q4. These statistics will be presented later below
under the section dealing with conditions imposed in Q1.

(b) Closing of lapsed conditions
(i) Employment conditions
55. In the Shogun Holding and Free State Buying Association and
the Business of Alpha Pharm merger, the Conditions required
the merging parties to limit the number of retrenchments as a
result of the merger to 20 skilled employees for a period of two
years from the implementation date. The compliance affidavit
submitted by the merging parties confirmed that they did not
retrench more than 20 skilled employees as a result of the
merger during the moratorium period.
56. In the Deltrade 83 and JHI Retail Division of JHI Properties
and LP Manco merger, the Conditions placed a moratorium
on retrenchments as a result of the merger for a period of
two years. The compliance reports submitted by the merging
parties confirmed that they did not retrench any employees
as a result of the merger during the moratorium period.
(ii)

Behavioural

57. In the Bruce Fruit and JAB Dried Fruit Products merger,
the Conditions required the merging parties to submit the
Memorandum of Incorporation of JAB Dried Fruit and the
underlying transaction documents to the Commission within a
specified period. The merging parties provided the Commission
with the required documents in compliance with the Conditions.
(c) Investigations on potential breach of conditions
Anheuser-Bush Inbev Sa/Nv (“Ab Inbev”) And Sabmiller Plc
(Merged Entity)
58. The Commission received a complaint from Distell Limited
(Distell), a competitor of the Merged Entity, alleging that the
Merged Entity has breached and continues to breach clause 7.2
of the Conditions. The clause in question requires the Merged
Entity not to induce Outlets1 to refuse providing refrigeration
space to the Merged Entity’s competitors. The Unit, with the
help of LSD and the merger investigation team, is investigating
the alleged breach against the Merged Entity and this process
is still ongoing.
The Bruce Fruit and JAB Dried Fruit Products
59. The merging parties were required to submit the Memorandum of
Incorporation of JAB Dried Fruit and the underlying transaction
documents to the Commission by 30 April 2017, however, failed
to meet the submission deadline. The Unit issued a notice
of apparent breach and engaged in a remedial plan for the
merging parties to remedy their breach of the conditions. The
merging parties subsequently complied with the Conditions
by submitting the required documents to the Commission as
envisaged by the Conditions.
(d) Conditions imposed on cases
60. During Q1, seven cases were approved with conditions by the
Commission. These cases are reflected in the table below.

The Conditions define Outlets as licensed on- and off- consumption outlets. The Outlets include retailers, taverns, over the counter retailers, events,
stadiums and any other premise that is temporarily or permanently used for licensed sale of alcoholic beverages.

1
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Table 2: List of cases approved with conditions by the Commission in Q1
Case
Number

Primary
Acquiring Firm
2017Feb0054 Kaltire
Mining Tyres
South Africa
(Proprietary)
Limited

Primary Target
Firm
Tyre Corporation
Holdings Proprietary
Limited and Tyre
Corporation
Midrand Office
(Proprietary) Limited
2017FEB0004 Bayer
Monsanto
Aktiengesellschaft Corporation

Market

Condition

Manufacture
of parts and
accessories for
motor vehicles

Public Interest – Employment:
Moratorium on retrenchments for a period of 3 years.

Growing of other
perennial crops

Structural – Divestiture:
Three divestiture obligations imposed on Bayer
Bayer obligated to divest Bayer’s SA Cotton Business,
Bayer’s Liberty business and Bayer LibertyLink technology
to 3rd parties
Public interest Condition Employment:
Obligation on Merging Parties to maintain the aggregate
employment levels of the business in South Africa for a
period of three years.
Continuation of Social initiatives:
Obligation on Merger Parties to continue with various social
initiative programs ranging from a minimum of 3 years to a
maximum of 5 years.

2016Nov0647 Goldrush Group

(Proprietary)
Limited

2017May0004 Atlantis Foods

Holdings
(Proprietary)
Limited

2016Dec0007 Dimension Data

(Proprietary)
Limited

2017Feb0002 Denel SOC

Limited

2016May0027 Dow Chemical

Company
Incorporated

Boss Group and
Entertainment
(Proprietary) Limited
and other firms in
the Boss Group
Breco Holdings
(Proprietary) Limited

Gambling and
betting activities

Wholesale of
fishery products

Discount to small emerging farmers:
Obligation on the Merged Parties to offer small emerging
farmers a discount of 25% in relation to seeds and Poncho.
Structural – Divestiture:
Obligation to divest the Boss Group Seaview license to
another independent third party (within 1 year) or failure to do
so, return the license to the KZN Gambling Board.
Public Interest – Employment:
Moratorium on retrenchments for a period of 3 years as per
the business plan of the Target Firm

Behavioural – Obligation to reduce the restraint of trade
period
The consumer
Telecommunication Public Interest – Employment:
facing internet
activities
Moratorium on the acceleration of retrenchments for a period
access and ancillary
of 3 years as per the business plan of the Target Firm.
services business
of MWEB Connect
Proprietary Limited
Turbomeca Africa
Manufacture of
Public Interest – Employment:
(Proprietary) Limited helicopters
Moratorium on retrenchments for a period of 2 years.
E.I. du Pont de
Manufacture of
Structural – Divestiture:
Nemours and
other chemicals
Obligation to divest the entire insecticide business including
Company
and products
the R&D associated with developing such products
Behavioural – Obligation to make available and license
certain plant materials to third parties

Source: M&A construct
61. Table 2 indicates that of the seven cases, three had public interest conditions while one had a structural condition, while one had a
combination of public interest and behavioural conditions, while one had a combination of structural and public interest conditions
and the remaining one had a combination of structural and behavioural conditions.
Table 3: List of cases approved with conditions by the Tribunal in Q12
Case
Number

Primary
Primary Target
Acquiring Firm
Firm
2016Mar0076 Hollard Holdings Regent Insurance
(Proprietary)
Company Limited
Limited
and Regent
Life Assurance
Company Limited

Market
Insurance

Condition
Public Interest – Employment:
Moratorium on retrenchments for a period of 3 years.
Behavioural –cross shareholding/information exchange:
Obligation not to exchange competitively sensitive
information.
Obligation not to enter into distribution agreement.

Source: M&A's construct
2

The Hollard merger was initially prohibited by the Commission in Q3 of the 2016/17 financial year.
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F. JOBS REPORT FOR Q1
62. The table below provides an overview of the impact on jobs in Q1. Table 4 considers the number of jobs lost, the number of jobs
saved and the number of jobs likely to be created through mergers and acquisitions that were finalised in Q1.
Table 4: Summary of the impact on jobs in Q1
Month

Jobs lost

Jobs saved

April
May
June
Total

3
60
0
63

0
65
5
70

Intended job
creation
0
0
0
0

No. of cases

Net effect

1
4
1
4

-3
+5
+5
+7

Source: M&A's construct
63. In Q1, six cases had an impact on employment. These cases related to the mining, manufacturing, information & communication
technology, wholesale and agricultural sectors. This is slightly higher than in Q4 where four cases had an impact on employment. Of
these six cases, five were approved with employment conditions by the Commission as illustrated in Table 4 below. The figures in
Table 3 above suggest that less jobs were lost while more jobs were saved in Q1. This suggests a positive net impact on jobs in Q1.
64. Table 4 below provides details on the cases approved with employment conditions in Quarter 1.
Table 5: List of cases approved with employment conditions by the Commission in Q1
Case
Primary Acquiring
Number
Firm
2017Feb0054 Kaltire Mining
Tyres South Africa
(Proprietary) Limited

2017FEB0004 Bayer
Aktiengesellschaft

Primary Target Firm

Market

Condition

Tyre Corporation
Holdings Proprietary
Limited and Tyre
Corporation Midrand
Office (Proprietary)
Limited

Manufacture
of parts and
accessories for
motor vehicles

Public Interest – Employment:
Moratorium on retrenchments for a period of
3 years.

Monsanto Corporation

Growing of other
perennial crops

Public interest: Employment:
Obligation on Merging Parties to maintain the
aggregate employment levels of the business
in South Africa for a period of three years.
Structural – Divestiture:
Three divestiture obligations imposed on
Bayer
Bayer obligated to divest Bayer’s SA Cotton
Business, Bayer’s Liberty business and Bayer
LibertyLink technology to 3rd parties
Continuation of Social initiatives:
Obligation on Merger Parties to continue with
various social initiative programmes ranging
from a minimum of 3 years to a maximum of 5
years.
Discount to small emerging farmers:
Obligation on the Merged Parties to offer small
emerging farmers a discount of 25% in relation
to seeds and Poncho.

2017May0004 Atlantis Foods
Holdings
(Proprietary) Limited

Breco Holdings
(Proprietary) Limited

Wholesale of
fishery products

Public Interest – Employment:
Moratorium on retrenchments for a period of
3 years as per the business plan of the Target
Firm
Behavioural – Obligation to reduce the
restraint of trade period

2016Dec0007 Dimension Data
(Proprietary) Limited

The consumer facing
internet access and
ancillary services
business of MWEB
Connect Proprietary
Limited

information &
communication
technology

Public Interest – Employment:
Moratorium on the acceleration of
retrenchments for a period of 3 years as per
the business plan of the Target Firm.

2017Feb0002 Denel SOC Limited

Turbomeca Africa
(Proprietary) Limited

Manufacture of
helicopters

Public Interest – Employment:
Moratorium on retrenchments for a period of
2 years.

Source: Competition Commission
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65. Table 4 above indicates that the Commission imposed
employment conditions on five cases. These cases related to
the mining, agriculture, information & technology, wholesale
and manufacturing sectors. This is slightly lower than in Q4
where three cases were approved with employment conditions.

G. M&A CONTIRBUTION TO COMMISSION
OBJECTIVES IN Q1
66. M&A continues to participate in the number of Commission
initiatives with an aim to contribute to the overall Commission
objectives. During Q1, virtually the entire division participated
as resources persons in the beef industry dawn raids which
were conducted during June 2017.
67. The Division also continues to assist other division on
Commission’s objectives. During the Corobrik merger assessment,
M&A identified possible collusive conduct. The lead merger
analyst identified the presence of certain agreements which
Corobrik had signed with rival manufactures of clay bricks
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which had the effect of fixing prices and allocating markets.
M&A brought this to the attention of the Cartels Division and
handed over all the necessary documents showing evidence
of the conduct. Cartels has proceeded to refer the cartel case
against Corobrik and its co-conspirators to the Tribunal.

H. OUTLOOK FOR Q4
68. In spite of the economic downgrades and the ongoing economic
downturn experienced in the country, the number of merger
of notifications continues to gradually rise in line with trends
experienced in prior years. Q2 is expected to record a gradual
increase in mergers notifications, with a peak in the number
expected in Q3. If this downturn persists, the Commission
may also receive more cases of firms under business rescue
or financial distress.
69. The merger between PPC and Afrisam that had been publicised
in early 2017 has not been filed and may be notified in Q2 or
Q3 if it is still proceeding.
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MEET Our
EXECUTIVES
Chief Financial Officer :
Molatlhegi Kgauwe
Lydia Molefe: Tell me about yourself (a brief background e.g.
where are you from? Which school did you go to (primary,
high school and university)?
MK: I was born and bred in Tigane, a township in the North
West Province. I went to two primary schools namely Tigane
Primary (in Tigane) and Motlhatswa Primary in Itsoseng, a
township in the then Bophutatsawana. I matriculated at Milner
High School in Klerksdorp. I did my both my undergraduate
and postgraduate qualification at UCT and soon after I joined
PriceWaterhouseCooper to do my articles. I qualified as a
Chartered Accountant, CA (SA), in 2005. I have worked for three
organisations with the Commission being my fourth.

LM: Who has influenced your decision to pursue a career
in Finance?
MK: My grandfather used to run a shop which was subsequently
taken over by my father. This had a major influence on the
subjects I chose and eventually the profession and the career
I pursued. Based on my subjects of interest, my high school
guidance teacher also played a crucial role in guiding the
profession I chose.
LM: How did your journey begin at the Competition
Commission? What positions have you held?
MK: My journey has been rather short relatively speaking mainly
because of the division I joined being an enabling division by
its nature (I just prefer enabling as opposed to support). I think
enabling better describes the role that the Finance Division
plays on the work of the Commission. I joined the Commission
in 2015 as acting CFO and I was subsequently appointed as
CFO in 2016.
LM: What does your current job entail?
MK: Overall, I’m responsible for financial management, finance
compliance and risk management of the entire Commission.
I play a strategic lead role in all finance related matters of the
Commission to ensure and enable the Commission to achieve
its goals and strategic objectives.
LM: What do you find most challenging about your job?
MK: To strike a right balance between enabling the activities of
the Commission while ensuring compliance at the same time.
People management and having to communicate decisions that
are not so popular becomes challenging at times but I guess it
comes with the role.
LM: What are your top priorities in Finance?
MK: Most importantly, to ensure that the Commission's strategic
goals and objectives are enabled and adequately resourced.
We need to assist as opposed to be or be seen as obstacles.
LM: How would your child describe you?
MK: We will have to wait a while to have a response on this
question. Answering in advance, I think they are going to say
I’m a super cool dad.

I play a strategic lead role in all finance
related matters of the Commission to ensure
and enable the Commission to achieve its
goals and strategic objectives.
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