
 
 
 
 
 
 
 
 
 
 

  
 

competition regulation for a growing and inclusive economy. 

Media Statement 

For Immediate Release 

02 April 2019 

 

GUIDELINES FOR THE DETERMINATION OF PENALTIES FOR FAILURE TO NOTIFY MERGERS 

 

The Commission has developed a methodology which sets outs its approach in determining administrative 

penalties in cases of failure to notify and prior implementation of qualifying merger transactions.  

 

This is in order to deter firms from failing to notify mergers which are notifiable (meet requirements to notify 

the Commission for approval) and implementing mergers without obtaining approval from the competition 

authorities. This is called prior implementation.  

 

As part of its mandate, the Commission is empowered in terms of section 79(1) of the Competition Act 89 

of 1998, as amended to prepare and publish guidelines to indicate and clarify the Commission’s policy 

approach on any matter within its jurisdiction.  

 

These Guidelines are not binding on the Commission, the Competition Tribunal or the Competition Appeal 

Court in the exercise of their respective powers in terms of the Competition Act. 

 

The Commission used a filing fee-based methodology in these guidelines which was different from the 

guidelines for determining administrative penalties in cartel cases which uses a turnover-based 

methodology.  

 

This is because the Tribunal has advised, in its consideration of cases of failure to notify and prior 

implementation that a turnover based methodology for calculating penalties in failure to notify and/or prior 

implementation cases may be inappropriate. 

 

The methodology set out in the guidelines may be summarised as follows: 

 

Step 1: Determination of the nature or type of contravention. 

No amount is calculated under step 1 
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Step 2: Determination of the base amount. 

Double the applicable filing fee. The current filing fee for an intermediate merger is R165 000.00 and for a 

larger merger is R550 000.00. 

 

Step 3: Duration of the contravention. 

Contraventions not exceeding a year   

Applicable formula: (50% × base amount) × number of months of contravention 

 

Contraventions exceeding a year but less than 2 years 

Applicable formula: (75% × base amount) × number of months of contravention 

 

Contraventions exceeding 2 years   

Applicable formula: (100% × base amount) × number of months of contravention 

 

Step 4: Consideration of factors that might mitigate and/or aggravate the amount reached in step 3. 

This may result in the amount derived in step 3 being upwardly or downwardly adjusted, depending on the 

circumstances of each case. 

 

Step 5: Rounding off this amount if it exceeds the cap provided for in section 59(2) of the Act. 

 

These guidelines are aimed at conduct which amounts to run-of-the-mill contraventions of the provisions 

of Chapter 3 of the Competition Act and will not apply to conduct which is wilful or deliberate.  The 

Commission will seek the maximum allowable penalty as stipulated in section 59(2) of the Act as well as 

a divestiture, where appropriate. 

 

It should be noted that these guidelines do not fetter the discretion of the competition authorities to consider 

administrative penalties on a case-by-case basis. 

 

The Commission hopes that these guidelines will provide transparency, certainty and objectivity in how 

the Commission will determine administrative penalties in cases of failure to notify and prior 

implementation.    

 

The guidelines as published in the government gazette is attached hereto for your information. 

 

[ENDS] 

 

Issued by:  

Sipho Ngwema, Head of Communications 

On behalf of: The Competition Commission of South Africa 
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Tel: 012 394 3493 / 081 253 8889 

Email: SiphoN@compcom.co.za 

 

Find us on the following social media platforms: 

Twitter:                   @CompComSA 

Instagram:      Competition Commission SA 

Facebook, Linkedin and YouTube:   The Competition Commission South Africa 
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