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CONFIDENTIAL 

Dear Chairperson 

MEDICLINIC’S COMMENTS ON THE PROVISIONAL FINDINGS AND RECOMMENDATIONS OF THE HEALTH 
MARKET INQUIRY  

1 INTRODUCTION 

1.1 Mediclinic has considered the Provisional Findings and Recommendations Report ("Provisional Report") 
published by the Health Market Inquiry (“HMI”) on 5 July 2018. This is Mediclinic’s response to the HMI's 
request for comments on the Provisional Report.  

1.2 Mediclinic's external experts, Econex and Percept Health Solve, have analysed the Provisional Report 
from an economic and actuarial perspective. Their joint report is attached to this submission as 
Annexure A, and must be read with this submission. 

1.3 The standard which Mediclinic and its experts have applied in evaluating the findings, conclusions, and 
recommendations in the Provisional Report, is the rationality standard in terms of which the Constitution 
requires any exercise of public power to be rationally related to the purpose for which the power was 
conferred, and to all relevant information.1 

                                                
1 See Democratic Alliance v President of the Republic of South Africa and Others 2013 (1) SA 248 (CC) paras 27 to 40. The 
HMI recognises in the Provisional Report (Chapter 1, para 16) that the outcome of the HMI may result in a decision that may 
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1.4 As the HMI recognises in the Provisional Report, “the outcome of the HMI may result in a decision that 
may adversely affect the rights of some stakeholders”.2 In circumstances in which the HMI’s Final Report 
and Recommendations will be widely published, stakeholders’ rights and interests may be adversely 
affected by the HMI’s findings as well as its recommendations. It is therefore of considerable importance 
that the HMI ensures that its final findings and recommendations are made rationally, and are based upon 
evidence, the accuracy and reliability of which has been established. 

1.5 Key issues before the HMI have required the consideration, interpretation and analysis of a significant 
body of data, information, and other material of a highly technical nature. The accuracy, validity, and 
reliability of this material, and the HMI’s analysis of this material, is critical to the rationality of the HMI’s 
findings and recommendations. 

1.6 As will appear from these submissions, some of the key findings, conclusions, and recommendations 
(collectively “the conclusions”) in the Provisional Report have been reached with reference to 
information, data, and analyses which are demonstrably flawed and unreliable, without regard to the 
critiques and alternative data and analyses presented by stakeholders, and are accordingly irrational. 

1.7 In what follows, we first address Mediclinic’s key areas of concern: the HMI’s provisional findings and/or 
recommendations in respect of (a) market concentration; (b) remedies based on divestiture and a 
moratorium on licensing; (c) expenditure on private hospital services; and (d) supply induced demand in 
private hospitals, before dealing with the HMI’s recommendations in respect of tariff negotiations and 
licensing. We conclude with Mediclinic’s comments on specific recommendations which Mediclinic 
supports as rational and appropriate interventions. Some pertinent factual and other inaccuracies in the 
Provisional Report which are not addressed in these submissions, are identified in the document annexed 
as Annexure B. 

1.8 Confidential information is claimed as such in the enclosed Form CC7 and confidential information is 
highlighted in yellow in this document.  

2 MARKET CONCENTRATION 

2.1 Based on its analysis of facility concentration at both the national and the local level, the HMI has made 
the following provisional finding: 

“Our finding is that the facilities market is characterised by high levels of concentration at both the 
national level and in a majority of local markets. This finding on local market concentration is corroborated 
by the economic analyses submitted by the three largest hospital groups.”3  

2.2 The HMI’s analyses, findings and conclusions in respect of national market concentration are based on a 
fundamentally flawed dataset and methodology. As is evident from the analysis set out in Annexure A: 

2.2.1 There is a lack of clarity on the final dataset used by the HMI, as some facilities were removed from 
the original dataset, but no intermediate dataset has been made available to stakeholders. 

2.2.2 The HMI adopts a highly aggregated and definitive view of hospital product markets. This approach 
does not follow the reality of competition dynamics, where overlaps in competition occur between 
different types of facilities. The HMI’s product market definition, which includes only acute facilities and 
a selection of day clinics, and excludes sub-acute, ophthalmology, rehabilitation, and psychiatric 
facilities, is unduly narrow and should be expanded to reflect actual competitive constraints. For 
example, Mediclinic data shows that the majority of its hospitals compete for psychiatric and 
ophthalmology patients.  

                                                                                                                                                                     
adversely affect the rights of some stakeholders. The HMI’s findings and recommendations are accordingly subject to the 
rationality requirements in the Promotion of Administrative Justice Act, 3 of 2000 (PAJA), in terms of which administrative action 
must be rationally connected to (a) the purpose for which it was taken; (b) the purpose of the empowering provision; (c) the 
information before the decisionmaker; and (d) the reasons given for it by the decisionmaker (section 6(f)(ii)) and may be 
reviewable also on the ground that irrelevant considerations were taken into account or relevant considerations were not 
considered (section 6(e)(iii)). 
2 Provisional Report, Chapter 1, para 16 
3 Provisional Report, Chapter 6, para 171 
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2.2.3 There are significant errors and inconsistencies in the classification of beds and the calculation of bed 
numbers in the facilities database. 

2.2.4 The HMI has not applied any clear, objective empirical rules in excluding particular types of facilities 
from its facilities database. 

2.2.5 The artificial exclusion of facilities has inflated the market shares of the three large hospital groups. 

2.2.6 The HMI’s analysis did not take account of facilities which opened after 2014, and accordingly 
disregarded significant changes in the market since 2015. Since NHN and independent facilities (and 
thus beds) have increased and expanded at a higher rate than Mediclinic, Life Healthcare and Netcare 
since 2015, the use of outdated data skews the market share results significantly against the three 
large hospital groups.  

Table 1: Known new NHN / Independent acute beds versus change in acute beds of Life Healthcare, 
Mediclinic and Netcare (2014/15 – 2017/18) 

 
Ownership / Classification Change in acute 

beds (2014/15 to 

2017/18) 

Acute beds in known new NHN/independent hospitals and expansions 987 

Life Healthcare 306 

Mediclinic 185 

Netcare 455 

Source: Econex private hospital bed database (updated July 2018) 

2.2.7 As is evident from the figure below, the HMI excluded from its database a much larger number of 
independent and NHN facilities than facilities of the three large hospital groups. One reason for this 
may have been the insufficiency of claims data in respect of independent facilities. However, the result 
of excluding more independent and NHN facilities is that the market shares of the three large hospital 
groups have been artificially inflated. 
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Figure 1: Exclusion of hospitals and beds from the HMI data base 

 

 

Source: Econex calculations; HMI data 

2.2.8 The HMI reports two different sets of market shares based on admissions, with Mediclinic’s share 
dropping from 28.5% in the first instance, to 24% in the second, and the share of the three large 
hospital groups dropping from 90% to 76%. The two calculations were based on very different 
numbers of hospitals, and different classifications of admissions. 

2.2.9 When market shares and concentration are recalculated using a broader product definition and longer 
time period, Mediclinic’s market share based on beds is much lower than the 25.3% calculated by the 
HMI, and more likely around 20%, and the market is not ‘highly concentrated’, but instead only 
‘moderately concentrated’.   
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Figure 2: Comparison of groups' market shares when corrected (HHI = 2 183) 

 

 

   

Source: Econex and Percept, Annexure A 

2.3 The HMI’s analyses, findings and conclusions in respect of local market concentration are based on 
several conceptual and methodological errors. As is evident from the analysis set out in Annexure A: 

2.3.1 The HMI’s local concentration analysis ignores issues of access in geographically disparate or under-
serviced areas, and is distorted by the exclusion of specialised hospitals, which tend to have broader 
geographical distribution than acute hospitals. 

2.3.2 The geographical analysis is based on deeply flawed data. The use of two different sets of data, 
based on inconsistent definitions of admissions, impacts on the results reached using the radial and 
Lavielle methods, and impacts on the quality of the geolocation data used. This points to an 
inconsistency in the calculation of catchment areas for the three large hospital groups as compared to 
NHN and independent hospitals. 

2.3.3 The HMI’s catchment area analysis was based on data for the period 2010 to 2014, which was not 
only outdated, thus taking no account of new entry and greater competition since 2015, but was also 
considered inclusively and not year by year, thus ignoring the dynamic nature of catchment areas.   
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2.4 The HMI’s provisional findings in respect of national and local concentration are based on data and 
analysis which are flawed and unreliable.4 It follows that the recommendations which are based upon 
those findings are also unsustainable. The most far-reaching recommendations are those relating to 
divestiture and a licensing moratorium.  

3 DIVESTITURE AND LICENSING MORATORIUM 

3.1 The Provisional Report states that the HMI is considering two extreme remedies – divestiture and a 
moratorium on issuing licences in respect of the three large hospital groups – to address what it describes 
as "the highly concentrated structure of the facilities market".5  

3.2 These remedies are inappropriate, first, because there is no evidence that the facilities market is ‘highly 
concentrated’. Based upon the appropriate product market definition, data which is updated to include the 
period since 2015, and the correction of certain errors, the market is only ‘moderately concentrated’. The 
premise upon which the HMI proposes considering divestiture and a licensing moratorium is therefore 
flawed. 

3.3 In any event, a structural assessment of market shares is a blunt and inadequate tool for evaluating 
market power6. As the HMI recognises in the Provisional Report, a finding of market power cannot follow 
from a calculation of market share alone: 

“Market share, as an indirect indicator of market power, should always be considered in the context of 
other, complementary evidence. This includes evidence about the ease of entry, expansion and 
innovation of competitors. A large market share may not guarantee market power if an attempt to raise 
prices would immediately attract new and efficient competitors or would be offset by actual competitors 
that immediately react by expanding the volume of production and sales in the market… Direct indicators 
of market power should also be sought, such as the way the firm engages with its customers, its suppliers 
and its direct competitors. If a firm does not respond to the needs of its buyers and can get away with this 
behaviour without substantially losing turnover to competitors or attracting new entry and innovation, that 
may provide a powerful direct indication of market power… It is however imperative to be very cautious 
about interpreting consistently high and growing market shares. While these may be related to market 
power, they can also be the result of superior management of the company and of its ability to stay ahead 
of its rivals in terms of innovations and development of products and services…”. 7 

3.4 The HMI has not found evidence of the exercise of market power by the three large hospital groups such 
as would warrant drastic remedies such as divestiture or a licensing moratorium. 

3.5 The HMI proposes that a remedy based on divestiture or a licensing moratorium would be aimed at 
reducing the three large hospital groups’ respective market shares to ‘no more than 20%’. In terms of the 
Competition Act 89 of 1998 as amended ("Competition Act"), the threshold for irrebuttable dominance 
and market power is 45%. Even if the 45% threshold is met, evidence of an abuse of dominance is 
required before conduct becomes actionable. There is no rational basis for the adoption of an arbitrary 
threshold of 20% to achieve “a better competitive balance”.8  

                                                
4 The same applies to consequential findings based on the concentration findings. Examples include: the allegation that 
concentration of the hospital market may account for the tentative and ineffective use of ARMs (Provisional Report, Executive 
Summary, para 31, p 9); the high concentration ratio in the facilities market at a national and local level is said to be 'a major 
competitive concern' (Provisional Report, Facilities, paras 45-52, p 11); levels of concentration at the national level of hospital 
markets may facilitate intended and unintended collusive outcomes in respect of key strategic decisions (Provisional Report, 
Facilities, para 178, pp 197-198); and concentration dictates power dynamics when negotiating tariffs bilaterally (Provisional 
Report, Facilities, paras 278-280, p 219). 
5 Provisional Report, p 462, para 56.1, read with p 465, paras 79-80 
6 See, for example, Sutherland P & Kemp K, Competition Law of South Africa, p7-33 ("Market share is an indirect and imperfect 
estimation of market power".); Whish R & Bailey D, Competition Law, Competition Act 1998 p 387 ("Paragraph 2.11 of the 
Guideline Assessment of market power makes the point that there is no fixed market share threshold for the determination of 
market power: market power depends on a variety of factors of which market share is one…"). 
7 Provisional Report, p 68, paras  21-24 
8 Provisional Report, p 465, para 79 
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3.6 In what follows we deal separately with the implications of each of the remedies mooted by the HMI, 
before describing two effects common to both remedies: their impact on clinical quality and their impact 
on scale advantages in the private hospital market.  

3.7 Divestiture 

3.7.1 Divestiture is a drastic remedy which carries the risk of far-reaching and harmful economic and 
operational implications. 

3.7.2 In its final report on the Private Healthcare Market Investigation in the United Kingdom, the 
Competition and Markets Authority (CMA) outlined the steps which must be taken before proposing so 
drastic a remedy as divestiture, which include: 

3.7.2.1 assessing whether the remedy is proportionate, by considering whether the remedy (a) is effective 
in achieving its legitimate aim; (b) is more onerous than needed to achieve its aim; (c) is the least 
onerous among all the effective measures; and (d) does not produce disadvantages which are 
disproportionate to the aim; 

3.7.2.2 exercising particular care in analysing the problem and whether the remedy is required; and 

3.7.2.3 being satisfied that the benefits of the remedy will outweigh the costs. 

3.7.3 The CMA conducted an in-depth analysis to calculate the net present value of a proposed divestiture 
on a range of scenarios, and compared this with a counterfactual situation in which there was no 
divestiture, with a view to estimating the possible outcomes in the market over a 20 year period. It 
concluded that it was unable to form an expectation that the benefits of the divestiture remedy would 
outweigh its costs. 

3.7.4 There is no indication in the Provisional Report that the HMI has undertaken any evaluation of the 
proportionality of a divestiture remedy in respect of facilities. Indeed, divestiture is referenced only 
fleetingly as a remedy in respect of which stakeholders’ views are invited. In the absence of an in-
depth proportionality analysis by the HMI, there is no rational basis for the recommendation of a 
remedy based on divestiture. 

3.7.5 As is explained in Annexure A, with reference to a range of hypothetical scenarios, a divestiture 
requirement in respect of the three large hospital groups in South Africa would have far-reaching and 
harmful economic and commercial implications, and the scale and complexity of divestiture by three 
large hospital groups would create the potential for large-scale unintended consequences with lasting 
effects. 

3.8 Licensing moratorium 

3.8.1 A licensing moratorium is another far-reaching remedy which requires a comprehensive evaluation of 
proportionality, and the likely economic, commercial, and clinical consequences. As the HMI notes, it 
would also raise the issue of how to measure when a “better competitive balance” has been 
achieved.9 There is no indication in the Provisional Report that the HMI has conducted any evaluation 
of these issues. 

3.8.2 As is evident from the analysis in Annexure A, a licensing moratorium aimed at bringing the market 
shares of the three hospital groups to 20% or less, would have some of the same consequences as a 
divestiture remedy. 

3.8.3 A moratorium in respect of the licensing of hospital beds would have the further consequence of 
inhibiting hospitals’ ability to respond to market demands. 

3.8.3.1 A moratorium would freeze bed numbers, with the result that the number of beds available would 
not grow commensurate with demand. New beds would become available only through the growth 

                                                
9 Provisional Report, p 465, para 80 
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of new or smaller entrants, which would take longer than under the status quo as a result of their 
lack of scale. This would inevitably impact on patients. 

3.8.3.2 In order to provide appropriate care to the community in which a hospital is situated, the clinical 
services offered by a hospital must be reviewed regularly and adapted to current needs. A 
moratorium preventing existing facilities from increasing the number of licensed beds would inhibit 
their ability to respond to the changing demands of the population served by the hospitals.  

3.8.3.3 A moratorium would constrain hospitals that are Centres of Excellence from meeting their 
requirements for more specialised beds over time, and hospitals which are the only facility in 
smaller towns would not be able to meet changes in the demographics of the population. In 
circumstances in which there is a growing population and a quadruple burden of disease, no limit 
should be placed on the licensing of new beds without a careful evaluation of the clinical impact. 

3.8.3.4 Historically, Mediclinic has experienced changes in the demand for specific clinical services in the 
community in which a hospital is situated due to reasons which include the following: 

 Large scale housing developments in the area aimed at particular age profiles;  

 Change in patient demographics and thus the prevalence of certain diseases; 

 Increase in the burden of disease in South Africa; 

 Redevelopment of urban areas into industrial areas; 

 Introduction of new health technology that benefit patient outcomes; and 

 Development of new treatment modalities and service lines that improve patient outcomes. 

3.8.3.5 Two examples are illustrative:   

3.8.3.5.1 With the establishment of Mediclinic Cape Gate it was determined that there would be a large 
paediatric population in the community that would require specific clinical services. The demand 
for these services increased dramatically beyond the established capacity shortly after the 
commissioning of the hospital. This was mainly due to the completion of a number of additional 
large housing developments in the area that were aimed at a young working age population 
group. Mediclinic analysed the increased demand and applied for additional hospital beds to 
enable the hospital to provide the required services to the population without compromising 
patient safety and clinical outcomes. If the hospital had not been permitted to expand its clinical 
services and bed numbers, critically ill patients in the local community would have had to be 
treated in facilities further afield, thus impacting on the continuity and quality of care. 

3.8.3.5.2 Mediclinic Panorama was initially built and commissioned without the infrastructure, staffing and 
clinical support to conduct diagnostic and therapeutic cardiac catheterization. With the 
significant increase in ischaemic heart disease in South Africa, many hospitals had to expand 
and enhance their service offering to patients in order for them to offer the best diagnostic and 
treatment options, which in turn has improved patient outcomes. As medical technology 
developed over many years, and the treatment of patients who suffer from acute myocardial 
infarctions evolved, it became clear that Mediclinic Panorama would need to establish this 
service offering (which is regarded as best practice for the diagnosis and treatment of patients 
who present with an acute myocardial infarction). The heart unit was built and commissioned 
and the required clinical service was established. Since the establishment of the heart unit, the 
number of cases treated has increased significantly necessitating the recruitment of additional 
cardiologists and cardiothoracic surgeons. With further development in the treatment modalities 
for cardiac arrhythmias, the hospital determined that there was a need for a cardiac 
electrophysiologist offering an essential and highly specialised service to meet the demand of 
the patient population. 
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3.8.4 A moratorium on licensing would also impact on share price, as the growth prospects of hospital 
groups such as Mediclinic would be lower than under the status quo, and investors would be unwilling 
to invest in a company that is capped in terms of one of its most important features, registered beds. 

3.9 Implications of divestiture or a licence moratorium for clinical services and quality 

3.9.1 Mediclinic has centralised many clinical support functions to hospitals within the group. Centralisation 
of these functions results in cost-efficiencies and provides greater access to specialised clinical 
experts that are not readily accessible throughout Southern Africa, for example, an Infection 
Prevention and Control ("IPC") specialist that provides support to all hospitals with the aid of the ICNet 
IPC surveillance system. 

3.9.2 With the rapid increase in the number of multidrug resistant organisms, all hospitals in Southern Africa 
are facing a significant increase in the risk of organism and disease outbreaks, which can impact 
heavily on vulnerable patient populations and have significant cost implications. Through the use of 
the ICNet IPC surveillance system, and its application at smaller hospitals, many outbreaks of 
multidrug resistant organisms have been identified at an early stage, with the result that specific 
measures could be implemented to contain the outbreak.  

3.9.3 The cost of clinical support systems such as the ICNet IPC surveillance system is significant. If 
Mediclinic were required to divest, individual divested facilities, particularly smaller hospitals, hospitals 
in rural areas, and medium-sized community hospitals, would lose their access to these centralised 
services, and therewith an important tool in maintaining their clinical standards and outcomes. They 
would have to incur significant costs to implement similar systems, resulting in additional costs to the 
patient, or forego the clinical standards maintained through these systems to the detriment of patient 
safety and clinical outcomes. 

3.10 Implications of divestiture or a license moratorium for scale advantages 

3.10.1 Acute care hospital service providers operate in a challenging input cost environment. Mediclinic has 
illustrated these input cost pressures in previous submissions to the HMI.10 High and increasing input 
cost pressures are compounded by increasing demands to deliver value to patients. Value comprises 
the quality of clinical performance and patient experience, and the cost to the patient. 

3.10.2 Significantly sized hospital service provider groups have advantages of significant scale (“Scale 
Advantages”). Scale Advantages enable cost efficiencies, which enable the absorption of high and 
increasing input cost pressure. Mediclinic has previously illustrated to the HMI how efficiencies have 
enabled the group to offer tariff increases commensurate to CPI, albeit that its input costs have 
increased at annual rates well in excess of CPI.11  Scale Advantages also enable investments towards 
delivering high and increasing value to patients. Investments in organisational structures and initiatives 
aimed at improving quality and efficiencies involve significant capital layout and ongoing operational 
expenses. 

3.10.3 Scale Advantages enable the sustainable delivery of value to patients. A greater level of Scale 
Advantages results in a greater likelihood of delivering sustainable value to patients. A remedy 
involving divestiture would adversely impact the Scale Advantages of the current acute care hospital 
market to the detriment of the affordability and value of care in that market. If significantly-sized 
hospital groups were required to divest a portion of their hospitals, this would result in: 

3.10.3.1 a reduction in Scale Advantages, negatively affecting the divesting group’s sustainable delivery of 
value to patients; and 

3.10.3.2 insufficient Scale Advantages in the divested hospitals for them to be able to deliver the same level 
of value to patients as were offered pre-divestiture. 

                                                
10 Mediclinic’s First Submission (for example, para 4.2.4.3) 
11 Mediclinic's Oral Presentation on 10 March 2016 (presentation, pp 47-50). 
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3.10.4 The magnitude of the impact may be illustrated with reference to the following examples from the 
Mediclinic hospital group. 

3.10.4.1 In respect of the services set out below, centralisation (rather than decentralised delivery) results in 
an operational saving of approximately per annum for each hospital in the Mediclinic group: 

 Financial services; 

 Pharmacy procurement services (not the pharmaceutical cost); 

 Human Resource services; 

 ICT services; 

 Funder Relations and Contracting services; and 

 Legal services. 

3.10.4.2 Mediclinic's Scale Advantages, which include, among other things, bargaining power in 
negotiations with suppliers and centralised procurement policies and procedures, access to big 
data and the ability to manage and benchmark cost efficiencies across the group, play a significant 
role in ensuring that Mediclinic is able to achieve a lower cost per event, which results in 
Mediclinic’s cost efficiencies being passed on to the patient.  

3.10.4.3 Mediclinic’s Scale Advantages have enabled it to invest in a range of beneficial initiatives. These 
include: 

 organisational structures aimed at improving clinical performance, patient experience and 
operational efficiencies across all the hospitals in the group (where the operational 
expenses of three central structures – a Clinical Department, Operations Department, and 
Business Operations Department – amount to approximately per annum for 
Mediclinic and approximately per annum for each hospital). 

 processes and systems aimed at improving quality and efficiencies across all the hospitals 
in the group, where the combined initial investment for six core processes12 approximates 

(approximately per hospital), with the combined operational cost 
approximating (approximately per hospital per annum). 

3.10.5 Quality and efficiency benefits allow Mediclinic to (a) provide decision making support to all hospitals; 
(b) standardise best practice across all hospitals; and (c) benchmark and improve outcomes in clinical 
performance, patient experience and operational efficiencies across many hospitals. 

3.10.6 Scale Advantages also allow Mediclinic to take risk on ARMs, thereby providing sustainable innovative 
reimbursement models to funders and patients.  

 

 

 

                                                
12 SAS Visual Analytics (utilised for inter alia reporting clinical performance, patient experience and cost per event) - initial 
investment approximately  operational expense approximately per annum; Press Ganey (patient experience 
index) - initial investment approximately  operational expense approximately per annum; Gallup (employee 
engagement survey) - no initial investment; operational expense approximately per annum; Kronos (workforce 
management system) - initial investment approximately  operational expense approximately per annum; Select 
SAP ERP modules - initial investment approximately  operational expense approximately per annum; Clinical 
Information System (investment under consideration by Mediclinic) initial investment could approximate  operational 
expense could approximate per annum. 
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4 EXPENDITURE IN RESPECT OF PRIVATE HOSPITAL SERVICES 

4.1 In its assessment of facility costs and expenditure, the HMI divides the estimated total in-hospital cost 
increases in the five year period 2010 to 2014 (10.84%) into cost increases attributed to CPI (5.60%) and 
cost increases above CPI (5.24%).  

4.2 In analysing cost increases above CPI (based on narrow disease burden), the HMI attributes the bulk of 
the cost increase (3.20%) to ‘unexplained factors’, and the remainder of the cost increase (2.04%) to 
‘explained factors’(comprising age; gender; disease profile; member movements; and plan mix). It is the 
‘unexplained factors’ which are the focus of the HMI’s further analysis, and the conclusion which it 
reaches is that "the majority of the increase in costs above CPI is attributable to increases in admission 
rates (2.17%), followed by length of stay (1.48%) and level of care (0.60%)". 

4.3 The HMI’s provisional findings in respect of expenditure are based on expenditure analyses which are 
fundamentally flawed, both in their methodology and in their reliance on datasets which have been shown 
to have fatal deficiencies. Mediclinic's experts have previously made detailed submissions on the HMI's 
expenditure analysis raising numerous and substantial concerns.13 As explained in Annexure A, the 
problems identified in the data and methodology remain and impact on (a) the overall level of key 
indicators; (b) the trends in key indicators; (c) the relative importance of explanatory factors; (d) the size 
of, and trends in, the unexplained components of the models, and (e) comparisons between subsets of 
the data, and ‘render resultant conclusions or recommendations meaningless’. 

4.4 A further significant shortcoming in the HMI’s analysis is its failure to take account of the input costs faced 
by hospitals in its analysis of increases in expenditure. As noted in the Provisional Report, facilities have 
identified specific input costs as key drivers of above-inflationary increases. One such input cost is 
nursing salaries, which account for the largest share of the hospital wage bill, and have been increasing 
above CPI. Another such input cost is the cost of medical technology, in respect of which inflation has 
been driven by volatile exchange rates and the overall depreciation of the Rand. 

4.5 Strikingly, however, and inexplicably, the HMI has not considered the contribution of these two categories 
of costs to the ‘unexplained’ portion of cost increases above CPI.  In respect of nursing salary inflation, 
the Provisional Report states: 

“The Inquiry has not been able to test the veracity of these claims in detail, apart from submissions by 
hospital groups. While it is expected that nursing staff is a key component of the hospitals wage bill, the 
actual increases in nurses’ salaries over time, and how they have impact on expenditure, has not been 
tested.”14 

4.6 In respect of medical technology, it is stated that: “[t]he contribution of factors such as medical technology 
was not tested in the analysis and may have contributed to the increases”.15 

4.7 No rational conclusions can be reached in respect of the ‘explained’ or ‘unexplained’ portions of 
expenditure increases without a comprehensive analysis of hospitals’ principal input costs. 

 

 

 

 

 

 

                                                
13 See Mediclinic's experts' reports previously submitted to the HMI dated 20 June 2017, 29 March 2018, and 14 May 2018 
14 Provisional Report, pp225-6, para 319.1.3 
15 Provisional Report, p233, para 346 
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5 SUPPLIER INDUCED DEMAND 

5.1 The HMI’s supplier-induced demand (“SID”) analysis showed that the risk of admission was positively 
associated with the supply of doctors, but not with the supply of hospital beds: “One of the main findings 
from this study is that “the supply of hospital beds was not that significant an explanatory factor in the 
specialty models”. 16 

5.2  As is evident from Annexure A, Mediclinic's experts have nevertheless identified a range of concerns in 
respect of the methodology used by the HMI in evaluating SID. Among other things, the HMI has - 

5.2.1 failed to define SID; 

5.2.2 failed to postulate a logical mechanism by which SID takes place; 

5.2.3 relied on a flawed disease indicator; 

5.2.4 failed to measure whether supply was necessary or unnecessary; 

5.2.5 relied on inaccurate measures of beds and practitioners;  

5.2.6 relied on municipalities rather than geographic competition markets; 

5.2.7 relied on an unexplained plan-mix variable; and 

5.2.8 not established causality or directionalty. 

5.3 As a result of these methodological flaws, there is no reliable analytical foundation for any findings or 
recommendations in respect of SID.  

5.4 A further aspect of the HMI’s SID analysis focussed on the relationships between facilities and 
practitioners, with a view to understanding (among other things) whether those relationships contribute to 
SID. 

5.4.1 The HMI has principally considered practitioner shareholding, rental agreements and other 
arrangements and incentives and concluded that “the incentives are inappropriate, may drive 
expenditure and have a detrimental effect on competition and consumer welfare”.17  

5.4.2 In respect of shareholding, the HMI has focused on large facility groups and appears to have relied on 
the anecdotal evidence of smaller players without any empirical evidence to support its findings. The 
anecdotal evidence relied upon has not previously been made available to Mediclinic for its 
comments. 

5.4.3 Mediclinic has made extensive submissions (both written and oral)18 relating to its relationship with 
doctors. 

5.4.4 As indicated in those submissions, the primary rationale for doctor shareholding in Mediclinic hospitals 
is to achieve greater integration so as to align the parties in respect of the objectives of cost efficiency, 
clinical quality, and patient experience. Doctors’ shareholding is limited, and shares are bought and 
sold at market related prices in an arm’s length transaction.19  Doctors’ lease agreements for 
consulting rooms are standard commercial lease agreements and the provision of equipment for 
doctors is subject to pro rata repayment after a short period determined by the cost of the equipment 
should the doctor decide to leave the hospital.20 

                                                
16 Provisional Report, p400, para 58 
17 Provisional Report, Chapter 6, p 218, para 271  
18 Mediclinic submissions dated 31 October 2014, para 4.19; 22 August 2016; and 13 September 2016, as well as the recorded 
meeting of 2 September 2016 
19 Mediclinic submission dated 31 October 2014, para 4.19.5.5 
20 Mediclinic submission dated 31 October 2014, para 4.19.5.3 and para 4.19.5.4.1 
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6 TARIFF NEGOTIATIONS  

6.1 The HMI has found no evidence that private hospitals have charged anti-competitive tariffs.  

6.2 While the Provisional Report cites the WHO/OECD’s international comparison of South African hospital 
price levels, the HMI acknowledges stakeholders’ critique of the study in respect of its methodology and 
sample size, and (we submit, correctly) disavows reliance on it. 

6.3 The HMI accepts that the relevant trends indicate that tariff increases to funders "have, on average, 
increased at levels within the CPI index".21 

6.4 However, the HMI suggests (without any sound theoretical or evidential basis for doing so), that current 
tariff increases are applied to a base price which was the result of tariff coordination prior to 2004 ("the 
2004 base price”).  

6.5 In what follows we explain why this suggestion is unfounded, before considering the HMI’s 
recommendations in respect of tariff negotiation in the future. 

6.6 The 2004 base price 

6.6.1 The Provisional Report records the HMI’s concern that the price component of increasing expenditure 
“is inherently inefficient and derived from an anticompetitive collusive base price”.22 

6.6.2 This concern arises from the HMI’s apprehension that, after collective bargaining in respect of tariffs 
was found to be anti-competitive in 2004, "the pricing models adopted after the end of the 
anticompetitive bargaining period did not correct the base price and hospital prices remain linked to a 
collusive price".23 

6.6.3 This assumption is flawed in a number of important respects. 

6.6.3.1 Theoretically, there is no reason to assume that a price reached through collective bargaining, 
albeit that the collective bargaining was found to be a contravention of the Competition Act, was not 
a competitive price. 

6.6.3.2 The prices determined during the period of collective bargaining were not simply the tariffs as 
determined by the hospital association or other provider groups. The Representative Association of 
Medical Schemes ("RAMS") was a statutory body that represented schemes and administrators. 
RAMS was responsible for publishing the recommended scale of benefits and ultimately RAMS 
members would need to collectively govern the scale of fees that would be published. The 
schemes as a collective came to an agreement that only the published tariffs would be applied, and 
any deviation would mean that the provider would not receive direct payment from schemes. 
Provider prices were not merely accepted by schemes, and providers faced constraints on the fees 
that could be charged. The HMI’s assumption is made without any reasonable consideration of the 
bargaining dynamics which would have impacted on the determination of price levels during that 
period.  

6.6.3.3 There was no collective agreement between hospital groups to retain the 2004 base price. There 
have been significant departures from that base price over time, through individual negotiations 
and innovation, and the HMI has not shown any reasonable relationship between current tariffs and 
the 2004 base price.  

6.6.3.4 The HMI’s assessment of profitability, which demonstrates that the hospital groups’ return on 
capital is not excessive,24 provides independent confirmation that the 2004 base price was not 
unreasonable. 

                                                
21 Provisional Report, Chapter 6, p223, para 305 
22 Provisional Report, p 235, para 362 
23 Provisional Report, p235, paras 362 and 365 
24 Provisional Report, para 455-9, pp251-2 
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6.7 Tariff negotiation model for hospital groups 

6.7.1 The Provisional Report indicates the HMI’s preference for a bilateral tariff negotiation model with 
respect to corporate entities:25 

“Bilateral negotiations between providers26 and funders are wholly supported by the HMI”27 

6.7.2 Mediclinic fully supports the recommendation for bilateral negotiation to continue between funders and 
corporate entities, including hospitals. The recommendation is appropriate and rational in the absence 
of any evidence suggesting the need for regulated pricing or any other pricing intervention in respect 
of hospital groups.   

6.7.3 There are, however, aspects of the HMI’s recommendations in respect of tariff negotiations that 
require clarification. 

6.7.3.1 While the HMI’s proposals in respect of ‘regulated pricing’ and a ‘multilateral forum’ are plainly 
directed at addressing concerns regarding the tariff-setting in respect of practitioners (among other 
reasons because bilateral negotiations between all funders and all practitioners are not logistically 
feasible),28 the recommendations do not indicate clearly that the mechanisms involved in those 
proposals would not apply to the hospital groups. In the light of the evidence before the HMI, the 
application of these mechanisms to the hospital groups would be irrational, inappropriate, and 
unwarranted, and would have a detrimental effect on competition and innovation. 

6.7.3.2 Insofar as there are indications that the ‘regulated pricing’ and ‘multilateral forum’ mechanisms 
would be applicable to negotiations in respect of FFS tariffs, and that bilateral negotiations would 
be applicable to negotiations in respect of ARMS,29 we point out that this would be an artificial 
distinction, and that bilateral negotiations between funders and hospital groups must incorporate 
both pricing models. As stated in Mediclinic’s previous submissions, innovation in ARMs and the 
emergence of global fees only occurred when direct bilateral negotiations between funders and 
hospital groups were introduced after 2002.30 

6.7.3.3 The HMI’s proposed organisational structure for a Supply-Side Regulator for Healthcare (“SSRH”) 
envisages a role for the SSRH in respect of the bilateral funder/supplier negotiations.31 The extent 
of this interaction is not detailed in the HMI’s recommendations. Intervention by the SSRH would 
detract from the competitive nature of these negotiations. 

6.7.3.4 The HMI’s recommendations in respect of tariff negotiations should provide for the continuation of 
bilateral bargaining between funders and corporate hospital groups in respect of FFS tariffs and 
ARMS, without intervention by the SSRH.  

6.7.4 As has been stated previously by Mediclinic, approximately 24.65% of all Mediclinic admissions over 
the period under analysis are ARM admissions.32 This is very different to the range of 5.71% to 7.03% 
of admissions incorrectly reported for Mediclinic by the HMI.33 Mediclinic has in previous submissions 
outlined reasons for the relatively low penetration of ARMs. Mediclinic is confident that further 
innovation in ARMs and other value contracting models can be developed over time. There are 2 key 
requirements to maximise innovation in value-based contracting models which are cognisant of the 
quality of care delivered:  

                                                
25 Provisional Report, Chapter 10: HMI Recommendations 
26 Providers in this context refer to corporate entities as described in para 133, p 471 
27 Provisional Report, p 471, para 131 
28 Provisional Report, p469, para 113 
29 Provisional Report, p 471, paras 131 and 132 
30 For example, paras 4.24.1 and 4.24.2 of Mediclinic's submissions to the HMI dated 31 October 2014 and para 10 of 
Mediclinic's submission to the HMI dated 2 April 2015. 
31 Provisional Report, p 473, Figure 10.1 
32 Mediclinic’s Own Submission in Respect of the HMI Reports Released on 8th and 15th December 2017, Table 8 
33Competition Commission Health Market Inquiry Expenditure Analysis Report 4: Facility Analysis, prepared by NMG 
Consultants and Actuaries (Pty) Ltd, July 2018, page 44, Table 75 
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6.7.4.1 The establishment of standardised definitions for measuring and reporting on quality outcomes 
must be introduced as soon as possible so that quality measurement can be both transparent and 
meaningful. 

6.7.4.2 The review of the HPCSA's ethical rules to ensure, among other things, that they are more 
permissive and enabling of innovative delivery models and global fee arrangements, must be 
concluded as soon as possible to facilitate the development of private healthcare delivery models 
founded on value.  

6.7.5 Both of these requirements are already incorporated in the HMI’s provisional recommendations and 
will be crucial in ensuring that there is meaningful innovation with regard to performance- and risk-
based contracting. 

7 LICENSING REGIME 

7.1 Mediclinic welcomes the HMI’s recognition that the hospital licensing regime must be reviewed.  

7.2 We highlight below some respects in which the HMI’s draft recommendations in this regard may result in 
practical difficulties and unintended consequences.  

7.2.1 In respect of the considerations which it is proposed should be taken into account in the issuing of new 
licenses, we make the following points. 

7.2.1.1 Greater spread of ownership in South Africa is desirable, but the process by which it is pursued 
must be underpinned by a recognition of the extent to which the ability to provide cost effective 
quality care is driven by patient volumes and experience in clinical and operational management.   

7.2.1.2 The criterion of innovative models of care is unlikely to arise at the stage when an application is 
made to establish a new facility. The development of innovative models needs the extensive co-
operation and shared vision of multiple role players who deliver the care (hospital and doctors) 
before the model can be priced and marketed to patients and funders. The ability to do this prior to 
a hospital actually having opened its doors, and the appropriate team having been formed, will be 
extremely limited. Any model proposed at this stage would be crude and of limited value. (In 
addition, innovation will continue to be exceptionally limited as long as there is no fundamental 
change to the HPCSA ethical rules prohibiting global fees, fee sharing, multidisciplinary practices 
and similarly restrictive actions.) Mediclinic is of the view that this should not be a criterion at the 
application phase, particularly when there are no objective criteria to measure the innovation, the 
chance of its success, and its benefit to patients. 

7.2.2 Mediclinic is also concerned about key elements of the two-phased process suggested in respect of 
license applications and approvals.  

7.2.2.1 The HMI proposes that in the first phase the applicant must provide information on the proposed 
site, indicating whether it has already been acquired or “an indication of a tentative right to acquire”, 
as well as “high-level architectural drawings”.34 If the applicant has not yet acquired the proposed 
site, the requirement that a right to acquire must be demonstrated could lead to the seller 
increasing the selling price due to the uncertainty of the sale or the lengthy time period which it has 
to wait for the conclusion of the sale, thus increasing the development costs. This would have a 
direct impact on the affordability of healthcare. In respect of submitting high level architectural 
drawings in the first phase, it is Mediclinic’s experience that these plans cost approximately 50% of 
the cost of the final architectural drawings. These costs are high and are unnecessary expenses at 
this stage of an application, which would be a barrier to new players in the market and wasted 
costs for existing players should the application be unsuccessful.  

7.2.2.2 The HMI envisages a deadline for the submission of the second part of an application.35 Mediclinic 
notes that an unrealistically short timeframe might make it impossible for an applicant to obtain the 

                                                
34 Provisional Report, Chapter 10, paras 73.1 and 73.3  and 76, p 465  
35 Provisional Report,  Chapter 10 para 74, p 465 
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type of information proposed by the HMI, which requires the involvement of external experts. In 
particular, the HMI’s attention is drawn to the cost of final architectural drawings,36 which require 
the input of not only a professional architect, but also structural engineers, mechanical and 
electrical consultants and a quantity surveyor. In Mediclinic’s experience, with particular reference 
to the most recent architectural plans concerning a 120 bed hospital, the final architectural 
drawings cost approximately R8 million. This is by no means a small expense and it seems 
unreasonable and unnecessary for an applicant to incur these costs prior to the final adjudication of 
the application. These costs could be prohibitive for new entrants into the hospital market. Hospital 
plans are necessary to ensure that the structure is acceptable to meet patient safety standards. 
There is no need for this to be proven prior to the approval being granted to establish a facility; 
once approval is granted plans can be submitted and  verified by the Department of Health to 
ensure that the facility meets patient safety criteria. In addition, the facility will need to be inspected 
to ensure safety before a license certificate is issued and patients can be admitted. It should be 
kept in mind that all building plans require municipal inspection and approval to ensure that they 
conform to the applicable construction legislation. The requirements proposed by the HMI will lead 
to prohibitive and wasted costs, and potentially an increase in the costs of the provision of care, to 
the detriment of patients. 

7.2.2.3 The HMI proposes that an applicant’s submissions in the second phase should include a 
comprehensive project plan for construction with detailed timelines.37 At this stage, in terms of the 
HMI’s proposals, the transaction to buy the land may now proceed and registration thereof into the 
name of the purchaser may take a few months. Re-zoning of the land may also be required and 
has been known to take many months, if not more than a year. Despite an applicant's best efforts, 
the timeframes for property registration and rezoning are beyond its control. The requirement of a 
comprehensive project plan at this stage is premature. Only once the approval from the 
Department of Health is in place, architectural plans are finalised (which Mediclinic submits should 
happen after approval), and property registration (and re-zoned, if needed) has taken place, can 
the multi-million rand project go out on tender. Tender finalisation, submission, evaluation and 
timelines can only be determined at that stage. In the circumstances the current process followed 
by the Department of Health in terms of which construction should commence within one year of 
the final approval (as determined in the Western Cape R187 Regulations, or as can be determined 
in the approval conditions in all other provinces) and continue without interruption (unless, of 
course, a completely unforeseen event occurs) seems reasonable and sensible. 

7.2.2.4 The HMI further recommends the provision, with an applicant’s second phase submission, of 
“letters of support managing at least 50% of the insured population”.38 The ultimate decision to 
grant a license should lie with the DoH. This requirement, however, would effectively give funders, 
who have vested interests, the power to block a license. It would enable the largest funders to 
abuse their bargaining power by using it as a negotiation tactic. Giving funders this power reduces 
certainty in the process and could be cumbersome to manage. In addition, funders would have a 
vested interest in the matter, while the decision should be in the hands of an independent entity 
applying transparent criteria in an objective manner. 

8 RECOMMENDATIONS SUPPORTED BY MEDICLINIC  

8.1 HMI’s recommendations which are supported by Mediclinic 

8.1.1 Mediclinic supports the following recommendations in the Provisional Report: (a) the measurement of 
healthcare outcomes, (b) the review of the ethical rules of the HPCSA; (c) certain functions proposed 
for the SSRH, (d) the strategic purchasing of private healthcare by the public sector, and (e) measures 
to address regulatory deficiencies in the medical scheme environment. Mediclinic comments on these 
recommendations are set out briefly below. 

 

                                                
36 Provisional Report, Chapter 10 para 74.5, p 465  
37 Provisional Report, Chapter 10, para 74.7 p 465  
38 Provisional Report, Chapter 10, para 74.2 p 465 
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8.1.2 Outcomes measurement 

8.1.2.1 Mediclinic is of the view that there should be access to information on the outcomes of healthcare 
rendered by healthcare providers and welcomes the proposal that health outcomes should be 
measured and reported upon for purposes of judging and benchmarking performance in a defined 
and standardised manner.  

8.1.2.2 A phased approach to implementation of these measures is proposed by the HMI, with a voluntary 
process preceding a formal legislative process establishing a legislative Outcome Measurement 
and Reporting Organisation ("OMRO") body. The HMI notes that the future National Health 
Insurance Fund will procure services from the public and private sectors and therefore “it is 
necessary that all facilities be subjected to comparable outcome standards….” and that 
“….outcome measures and reporting should thus apply equally to both public and private 
providers.”39   

8.1.2.3 The development of a process aimed at obtaining genuine and accurate comparability across the 
public and private sectors will be a complex exercise. 

8.1.2.4 Key to a successful outcome measurement process would be: (a) the determination and 
harmonisation of the actual measures and the choice of measurement system, (b) its applicability 
to both the public and private sectors, and (c) implementation capability.  

8.1.2.5 Mediclinic recommends that the initial voluntary process proposed by the HMI should require that 
the public sector (through professors of specific clinical disciplines at universities) and the 
respective clinical associations work together to establish the measures and systems of 
measurement applicable to the metrics of a specific procedure or medical condition. These would 
be clinical measures and data available only to the treating practitioners and not available to, or 
determinable by hospitals. The process would need the buy-in of all doctors to provide data and 
enter the data on the chosen system. At the same time, the hospitals in both public and private 
sectors could consider generic hospital measures and measurement systems, such as the rate of 
specific infections.  

8.1.2.6 The development of these measures and implementation by facilities in order to produce 
comparable results will likely be challenging. Mediclinic is committed to participating in this process. 

8.1.2.7 The Provisional Report initially indicates that the OMRO board ought to be appointed by the 
President with recommendations from Parliament (Chapter 9) but later states that the board should 
be appointed by the Minister of Health following a public nomination process (Chapter 10). In light 
of the need for independence, Mediclinic supports the former proposal as set out below: 

"The OMRO should have board members that are appointed by the President with 
recommendations from Parliament. Board members should come from diverse professional 
background and training which must include a combination of the following: statistics, medical 
sciences, medical practice, and healthcare financing. At least one board member must come from 
one of the following stakeholder groups: hospitals, practitioners, funders, academia, public sector, 
and patient representatives."40  

8.1.3 HPCSA ethical rules review 

8.1.3.1 Mediclinic has on a number of occasions raised concerns that innovation is hampered by the 
HPCSA’s ethical rules, and supports the HMI's recommendation that these rules should be 
amended to be more permissive of group practices and global billing. Mediclinic has no knowledge 
of the tariffs charged by doctors and the cost efficiency of the services provided, other than where 
these relate to items billed by the hospital. The existing HPCSA ethical rules in effect prohibit joint 
initiatives to develop new care delivery models across the continuum of patient care. Models that 
allow for risk sharing, employment of practitioners, shareholding in corporate entities such as 

                                                
39 Provisional Report, Chapter 9, para 85 p 450  
40 Provisional Report, Chapter 9, para 70, p 448 (reaffirmed at chapter 9, para 103, p 453) 
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radiology and pathology services, the development of ARMs, global fees, multi-disciplinary 
practices and similar innovation should not be conflated with unethical behaviour. The collective 
development of innovative products and pricing mechanisms would greatly enhance the value of 
care delivered to patients, without ethical compromise.  

8.1.3.2 In terms of timeframe, Mediclinic recommends that this review by the HPCSA be expedited and 
commence immediately. The sooner that the rules are amended (again, without compromising 
ethics) the sooner that there can be effective collaboration between hospitals, doctors and other 
stakeholders to deliver and measure value based care, as well as concomitant innovation in care 
delivery. 

8.1.4 Establishment of the SSRH 

8.1.4.1 Mediclinic notes the HMI’s recommendation that a SSRH be established with various functions 
relating to licensing, economic value assessment, a health services monitoring unit and health 
services pricing unit.  

8.1.4.2 Mediclinic is, in principle, in favour of a SSRH (subject to Mediclinic’s comments regarding the tariff 
negotiation models in paragraphs 6.7.3.3 and 6.7.3.4 above) and fully supports the HMI’s view that 
this should be an independent body. The establishment of the SSRH and the provisions relating to 
its functioning must ensure its independence and transparency.  

8.1.4.3 In respect of the appointment of SSRH board members, the Provisional Report provides that: 

"The SSRH should be an independent public entity, with its own executive and a board appointed 
by the Minister following a transparent, public nomination process."41  

8.1.4.4 The appointment of the SSRH board by the Minister of Health does not allow for the requisite levels 
of independence. Mediclinic proposes that the SSRH board rather be appointed by the President 
with recommendations from Parliament, as proposed in respect of the OMRO board (although the 
HMI sets out 2 conflicting proposals for the appointment of the OMRO board as explained in 
paragraph 8.1.2.7 above). 

8.1.4.5 There should be no duplication of functions already undertaken by other existing entities as this 
would lead to inefficiencies and unnecessary costs. 

8.1.4.6 Mediclinic has previously submitted its concerns relating to the current variation in licensing 
regulations across the provinces. The SSRH can provide for consistency in this regard.  

8.1.5 Strategic purchasing of private hospital services by the public sector 

The principle of strategic purchasing of private hospital services by the public sector is supported by 
Mediclinic. 

8.1.6 Addressing medical schemes regulatory deficiencies  

8.1.6.1 Mediclinic supports the recommendations addressing the regulatory deficiencies in the medical 
scheme environment. Mediclinic has previously submitted that there is an incomplete regulatory 
framework, resulting in adverse implications for the cost of medical scheme cover, i.e. open 
enrolment and community rating in the absence of a mechanism to equalise risks between 
schemes and a mandatory membership framework resulting in anti-selection by consumers. The 
proposal to introduce a risk adjustment mechanism along with a standardised base benefit 
package to be offered by all schemes will alleviate the pressure on schemes to compete by 
attracting younger and healthier lives, allowing them to focus on competing on the value provided 
to medical scheme members. A review of the solvency framework for medical schemes to 
incorporate risk-based capital requirements is also supported as this will result in a more efficient 

                                                
41 Provisional Report, chapter 10, para 138, p 472 
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use of members’ contributions to schemes.  The HMI's rejection of mandatory membership42 
should be reconsidered.  

8.1.6.2 The HMI should be mindful of various proposed legislative reforms and frameworks which have 
been published prior and subsequent to the release of the Provisional Report which conflict with 
aspects of the aforementioned recommendations aimed at addressing medical scheme regulatory 
deficiencies. For example, the Medical Schemes Amendment Bill”43 is silent on the introduction of 
the much needed risk equalisation fund ("REF") framework. Similarly, the Council for Medical 
Schemes has proposed a framework for the consolidation of medical schemes in the absence of 
the REF.44 

9 ONGOING ANALYSES AND FURTHER SUBMISSIONS REQUESTED BY THE HMI   

9.1 Analysis by the HMI yet to be published 

9.1.1 There are various studies and analyses referred to in the Provisional Report which have not been 
made available to stakeholders. The HMI has indicated that some of these studies are to be published 
for comment prior to the publication of the Final Recommendations. Stakeholders should be allowed a 
fair opportunity to consider and engage with the HMI regarding these analyses before the HMI 
publishes its Final Report. 

9.1.2 The case studies related to competitive dynamics at a local level45 have not yet been made available 
to stakeholders. 

9.1.3 The below Appendices were referenced in the Provisional Report but  were not provided with the 
publication of the Provisional Report. While Mediclinic's experts were able to view these in the data 
room, they were not clearly labelled or well organised and should be made publicly available. 

9.1.3.1 Appendix C46, average age of medical scheme beneficiaries between 2005 and 2016 per scheme  

9.1.3.2 Appendix G47, related to supplier-induced demand analysis 

9.1.3.3 Appendix B48, related to supplier-induced demand analysis 

9.1.3.4 Appendix A49, related to supplier-induced demand analysis 

9.1.3.5 Appendix E50, related to supplier-induced demand analysis 

9.2 Ongoing analysis 

9.2.1 It is evident that the HMI is still conducting analyses and studies to inform its final findings and 
recommendations. The HMI has also requested comments on particular issues that were highlighted 
for the first time in the Provisional Report. 

9.2.2 With reference to the analysis of local/regional concentration, the Provisional Report states that: 

“We will also use the concentration indicators and the results of the statistical tests to select markets to 
conduct case studies. The case studies provide an in-depth analysis of the influence of concentration 
on competitive dynamics at a local level. To conduct the case study analysis, the HMI will request for 

                                                
42 Provisional Report, p461, para 53 
43 Published in the Government Gazette of 21 June as Notice No. 41726 
44 Circular 42 of 2018: Draft Medical Schemes Consolidation Framework 
45 Provisional Report, p 195, para 157 
46 Provisional Report, p 54, footnote 63 
47 Provisional Report, pp 383 and 400 
48 Provisional Report, pp 385, 387, 388, 390 and 391 
49 Provisional Report, p 388 
50 Provisional Report, p 394 
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submissions from the relevant stakeholders on selected areas of focus. The results of the case study 
analysis will be incorporated in the main report at a later stage.”51 

“In order to better understand what is driving these results, it is necessary to embark on a more 
detailed analysis of individual regions. In this regard, the HMI will continue to further analyse these 
results, and do the work identified earlier as Phase 3, the case studies of regional hospital 
concentrations, to be included in the final report. Further, the HMI encourages submissions from 
relevant stakeholders which may shed any light on the findings presented above.”52  

9.2.3 Stakeholders should be provided with a fair opportunity to consider and engage with the HMI 
regarding new or additional analyses before the HMI publishes its Final Report. 

9.2.4 In respect of licensing recommendations to address market concentration, the Provisional Report 
states that: 

9.2.5 “Divestiture raises a number of questions such as proportionality, its effectiveness and whether it is 
the less intrusive means. Moratorium raises similar issues including how to measure whether a better 
competitive balance has been achieved. We would be reluctant to rule out these remedies without 
hearing the stakeholders’ views on them.”53 

9.2.6 Mediclinic has provided submissions related to divestiture and a moratorium on licences in another 
section of this document.  It is however concerning that stakeholders are required to comment on 
these matters while the HMI is still analysing various aspects of market concentration which 
stakeholders have not been able to engage with at the time of providing such comments.  

9.2.7 Stakeholders should be provided with a fair opportunity to consider and engage with all the findings of 
the HMI before the Final Report is published. 

Mediclinic is available to discuss any of the above. 

Yours faithfully 

           
ANDRÉ DE LANGE / SUSAN MEYER 
CLIFFE DEKKER HOFMEYR INC 

 

 

 

 

 

                                                
51 Provisional Report, p 195, para 157 
52 Provisional Report, p 239, paras 391, 392 
53 Provisional Report, p 465, para 80 




