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Executive Summary 

1. Cornerstone Research has been retained by Netcare Limited (“Netcare”) through its counsel, 

Nortons Inc., to assist Netcare with the evaluation of issues posed by the Competition 

Commission of South Africa in its market inquiry into the private healthcare sector. We have 

been instructed to provide our views on the economic aspects of the following elements in the 

Health Market Inquiry’s (“HMI’s”) Provisional Findings and Recommendations Report 

(“Provisional Report”) published on 5 July 2018:  

a. the HMI’s provisional findings in relation to hospital tariff negotiations between healthcare 

funders and hospital groups; and  

b. its recommendations concerning price regulation, divestitures/licensing restrictions, 

restrictions on provider networks and certain recommendations directed at encouraging 

greater adoption of Alternative Reimbursement Models (“ARMs”).   

2. Although the HMI agrees with significant elements of a previous report submitted by Dr Peter 

Davis and co-authors in 2014, the HMI also makes several provisional findings that we do not 

believe are supported by the evidence collated by the HMI in the Provisional Report. In addition, 

the HMI has not shared with us all the evidence it had available, which we would have needed to 

fully verify all its claims. 

Points of apparent significant agreement with HMI 

3. In relation to the bargaining outcomes between healthcare funders and hospital groups, the HMI 

appears to be in agreement with us along the following four dimensions: 

a. Bargaining outcomes depend on outside options, i.e., the outcome if the parties fail to 

come to an agreement.  

b. Discovery Health (“DH”) and Government Employees Medical Scheme (“GEMS”) have 

countervailing bargaining power over Netcare (although there is a difference in our 

respective views as to the degree of that power). 

c. Large negotiators seem to achieve lower tariffs, [Redacted]. 

d. Network options allow funders to negotiate down prices. 

Points where we do not believe the HMI’s Provisional Report are supported by the 

evidence 

4. We believe there are a number of areas that will require careful reconsideration by the HMI 

before it makes its final recommendations. In particular, we identify that the HMI takes a number 
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of positions that are either inconsistent with its own statements elsewhere in the Provisional 

Report or unsupported by the available evidence.  

5. First, with respect to the HMI’s claims regarding the alleged market power of hospital groups, 

we make the following observations. 

a. The HMI’s claim that market concentration implies hospital groups are a “must have” is 

overly simplistic. In particular, as a matter of fact, and contrary to the HMI’s claims, 

schemes often construct networks excluding one or more of the big three hospital groups. 

Moreover, in making its assessment the HMI disregards the fact that hospital groups 

compete ex-ante (i.e., before networks are determined), while concentration measures are 

based on ex-post market shares (i.e., after patient channelling is in place). As a result, the 

HMI over-emphasises the importance of concentration levels in providing evidence of 

weak competition. 

b. The HMI’s allegation that hospital tariffs in 2004 were above competitive levels and that 

they continue to remain so today is not supported by any convincing evidence.  

i. The HMI accepts that “there is no empirical evidence that the coordinated approach 

to tariff setting prior to 2004 resulted in higher than competitive tariffs” but 

considers [sic] that nonetheless “reasonable inferences can be drawn”. We do not 

believe that the available evidence supports any reliable or reasonable inference of 

a material overcharge in 2004. 

ii. The HMI further accepts that “tariff increases…appear to be marginally within CPI 

increases” so any inference the HMI draws that prices are above costs today would 

rely heavily on the assertion that prices were above competitive levels in 2004 and 

that costs had not risen by more than inflation during the intervening 14 years.    

iii. Strikingly, the HMI offers no direct comparison of Netcare’s hospital tariffs to its 

costs more recently (or comparison of tariff inflation to hospital cost driver 

inflation) and, when considering data from more recent years, the HMI itself 

accepts that Netcare’s profits are not excessive.  

c. In stating that, “hospitals would be able to increase prices substantially” because “demand 

for their services is generally inelastic”, the HMI confuses market demand for healthcare 

with demand for the services of a particular hospital or hospital group. The HMI’s 

conclusion appears to be inconsistent with both (i) the empirical evidence collected (at 

least to the extent we were given access to relevant data in the data room) and (ii) 

documentary evidence from Netcare, particularly in relation to networks. 
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6. Second, contrary to the HMI’s claim that funders have ineffective countervailing bargaining 

power over hospital groups, on balance, the evidence suggests otherwise. We first reiterate that: 

(i) the HMI presents no empirical evidence that hospital tariffs are above competitive levels and 

the HMI finds that the three large hospitals do not make excessive profits so that the extent of 

required countervailing bargaining power is small (or non-existent); and (ii) the HMI accepts that 

GEMS, DH and network options (which cover a significant proportion of the market) have been 

successful in negotiating lower hospital tariffs. Furthermore, with respect to specific claims made 

by the HMI, we note the following:  

a. The HMI does not systematically consider documentary evidence that funders other than 

DH and GEMS have exercised significant bargaining power over Netcare.  

b. Both Netcare’s documentary evidence and the HMI’s own empirical evidence is consistent 

with the view that even non-network options, which arguably have the least countervailing 

bargaining power, are able to effectively take actions to negotiate lower tariffs. [Redacted].  

c. The HMI’s claim that funders are unable to exercise sufficient bargaining power over 

hospital groups because of an inability to compare hospital prices due to a “tariff vacuum” 

appears misplaced. We understand from Netcare that funders can compare hospital tariffs 

between facility groups by (i) comparing their respective tariff line items because they use 

the same billing codes or by (ii) undertaking hospital cost comparisons based on diagnostic 

related groupers (“DRGs”).  

d. The HMI also considers that funders are “averse” to moving from Fee-for-Service (“FFS”) 

to ARM contracts and that this is indicative of a lack of bargaining power. In this respect 

we note that if there were truly overall economic gains from a change in the nature of 

contracting between funders and providers, bargaining theory does not suggest that one 

side would simply refuse to adopt a new type of contract because of a lack of bargaining 

power. Instead, the theory tells us that negotiating parties would likely reach an agreement 

that divides the available surplus based on their relative bargaining powers. However, the 

HMI’s observation that funders are “averse” to adopting ARMs is consistent with an 

inference that funders do not believe there are sufficient gains to share from a switch away 

from FFS contracts towards ARMs. To the extent current ARM adoption rates are lower 

than what the HMI expects, it may be a result of transaction costs experienced by 

stakeholders rather than evidence of an imbalance in relative bargaining power. 

7. Third, we note that the HMI is supportive of a move from FFS to ARM contracts for reasons that 

are not convincingly evidenced in the Provisional Report. In particular, in respect of the HMI’s 

conclusion that ARMs currently have “limited bearing on tariff negotiations”, and that existing 

ARMs are “ineffective”, we note the following. 
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a. The HMI’s conclusions seem to be based on unreliable empirical results: 

i. In concluding that ARMs currently have “limited bearing on tariff negotiations”, 

the HMI seems to have relied upon a reportedly incomplete dataset, which does not 

reflect the true extent to which ARMs have been adopted. In addition, WTW/NMG 

Consulting (“WTW/NMG”), whose analysis the HMI relies upon, warns that the 

ARM admissions it analyses account for, “a small proportion of total admissions 

from which to attempt to draw conclusions, and all of the subsequent analyses in 

this section should be interpreted in that light.”  

ii. To the extent the HMI’s conclusion that existing ARMs are “ineffective” is based 

on (i) WTW/NMG’s analysis comparing the costs per admission and/or (ii) their 

trends between ARM and non-ARM admissions for specific procedures, the HMI 

must recognise that according to WTW/NMG, data limitations make “it almost 

impossible to apply conventional risk adjustment methodologies that would enable 

comparisons between ARM and non-ARM admissions on a like for like basis.” 

b. Current ARM adoption rates may be lower than the HMI’s expectations due to real 

transaction costs experienced by stakeholders (e.g., complex actuarial analyses and lack of 

expertise with DRGs).  

c. The HMI seems to believe that the efficiency benefits from ARM contracts would 

outweigh the increased transaction costs inherent in ARM contracts (see the point above) 

and also the costs of having hospital groups bear additional risk, which will theoretically 

require greater payments to the hospital groups (since their shareholders will need to be 

compensated for taking on additional risk). However, the HMI has not analysed either the 

costs or the benefits of a move away from FFS to ARMs. 

8. Fourth, the HMI’s evidence in support of its conclusion that there is supply-induced demand 

(“SID”) in South Africa is insufficient.  

a. One potential reason for SID would be if competition drives hospital groups to overinvest 

in facilities or equipment. Economic theory does suggest that there can, in principle, be 

situations where there is “too much” competition. In particular, economics suggests that 

such a situation can occur when new facilities primarily steal business from existing 

suppliers rather than expand the market. If, however, investments result in market 

expansion (e.g., greater access to healthcare to otherwise underserved patients) or 

improvements in quality of care, then competition economics suggests that investments 

may be driving beneficial outcomes for consumers. We note that competition authorities 

have traditionally been sceptical of such arguments since they can provide the basis of 

argumentation for socially-enhancing but competition-reducing mergers or indeed 
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cooperation. As a result, we believe the HMI should place a high evidentiary burden on the 

argument that the additional supply of healthcare available, whether in terms of quality or 

quantity, as a result of competition would be bad for patients.  

b. To the extent the HMI’s conclusion of SID relies on finding a positive correlation between 

the number of beds/doctors and the probability of admission, we note that more supply 

(market expansion) can also be potentially beneficial for patients. While competition 

economics ordinarily progresses by developing refutable hypotheses that can be tested 

against the data, in this instance, a positive correlation between probability of admission 

and additional facilities can be consistent with either positive outcomes (e.g., conventional 

market expansion effects) or, alternatively, the alleged bad outcomes the HMI emphasises 

(SID). As a result, if there are any potential positive reasons to observe market expansion 

whatsoever, then the hypothesis the HMI tests using its SID regression analysis would not 

be rejected even if the market were well-performing and SID were not an issue! To 

illustrate: one possible reason the HMI might expect to observe at least an element of 

market expansion could be that doctors consider the benefits of a procedure against the 

risks when advising patients whether to go ahead and have a procedure done. If so, doctors 

may decide their patients will benefit from a better trade-off in the presence of two 

facilities compared to the situation where there is only one hospital and so make different 

recommendations as to the appropriate course of treatment for patients. This implies that 

more facilities may result in more admissions (market expansion) for positive reasons not 

associated with SID (and so the inference that the HMI’s regression is providing evidence 

of SID would be unsound). In short, we believe the HMI must satisfy itself there are no 

good reasons to expect ‘market expansion’ to infer that its regression analysis itself 

provides evidence of SID. 

Assessment of the HMI’s recommendations for suppliers of hospital services 

9. We found the Provisional Report’s chapter on Recommendations (Chapter 10) to be very 

challenging to properly engage with due to its poor structure and considerable lack of clarity. 

The recommendations are extensive and affect almost every facet of an already complex 

healthcare market. Therefore, there are naturally considerable linkages across recommendations. 

As far as we can tell, the HMI has made little effort to evaluate and set out its views regarding 

those linkages (but requests that stakeholders should take all such linkages into account when 

submitting their comments). Nevertheless, with a view towards being constructive, we address 

the HMI’s remedies package based on our best interpretation of its proposals. 

10. To our best understanding, the HMI’s recommendations are geared towards addressing the 

following alleged concerns: 
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a. The hospital market is highly concentrated, with insufficient competition, which gives the 

three large hospital groups significant bargaining power over funders and results in 

hospital tariff rates that are “too high”. 

b. Funders are unable to exercise sufficient countervailing bargaining power over hospital 

groups because of an inability to compare (i) hospital prices due to a “tariff vacuum”; and 

(ii) the quality of service across hospitals. 

c. The existing FFS system has resulted in SID and there is insufficient adoption of ARMs 

(potentially due to weak competition between funders), which would help control those 

costs.  

11. The HMI has not presented convincing evidence in support of the above concerns. Nevertheless, 

in order to be constructive, we present our assessment of the HMI’s recommendations under the 

presumption that its concerns are well-founded. Before doing so, we first note that although the 

HMI raises concerns about concentration and market power in the hospital market, the HMI’s 

main concern does not really seem to be existing hospital tariffs, but rather SID. More 

specifically, the HMI’s essential concern may be SID as a result of the incentives faced by 

doctors operating under FFS contracts (rather than ARM contracts or as employees).   

12. We ground our assessment of the HMI’s recommendations on the UK Competition and Markets 

Authority’s (“CMA’s”) approach to analysing proportionality (as the HMI draws on principles 

from the CMA in designing its recommendation package). In particular, where relevant, we ask 

whether a recommendation: 

a. is effective in achieving its legitimate aim;  

b. is no more onerous than needed to achieve its aim;  

c. is the least onerous among the set of effective remedies; and  

d. does not produce disadvantages which are disproportionate to the aim.  

13. We find that the HMI’s analysis is not convincing when it argues that its recommendations are 

proportionate in relation to: (i) price controls (both regulated pricing and multilateral tariff 

negotiations); (ii) restrictions on provider networks; (iii) divestments and restrictions on hospital 

licenses and (iv) recommendations related to ARMs. We discuss each in turn. 

Price controls  

14. First, we find that price controls (both regulated pricing and multilateral tariff negotiations) are 

unlikely to be effective in achieving their legitimate aims since they: 
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a. at best represent an attempt to address a symptom rather than the root cause of the alleged 

weak competition between hospitals; 

b. suffer from specification risk, in part because the HMI’s proposals are unclear; and  

c. may result in setting de facto prices rather than being a maximum price (as envisioned by 

the HMI). 

15. Second, price controls seem likely to be more onerous than needed to achieve their aim.  

a. The available evidence, and the HMI’s own conclusions, suggest that the extent of 

concerns the HMI has about hospital tariffs must primarily be in respect of the tariffs 

applicable to only non-network options or potentially where schemes are represented by a 

smaller negotiator. The HMI does not justify why price controls are required uniformly 

across the industry despite the likelihood (according to the HMI’s own analysis) that 

significant segments of the market do not suffer from the same degree of alleged consumer 

harm. Even if the HMI’s price control remedies were proportionate in relation to non-

network options of medical schemes other than DH and GEMS, a market-wide price 

control would be significantly wider in scope, and therefore potentially more onerous than 

necessary. 

b. Having proposed several informational remedies to address the alleged weak competition 

between funders, the HMI does not explain why those recommendations, if implemented, 

would not be sufficient to control hospital tariffs to the extent required. Indeed, it is not a 

priori obvious that the HMI’s price control proposals are required. Relatedly, to the extent 

the HMI’s price control proposals are meant to encourage greater adoption of ARMs, 

remedies designed to minimise or remove any existing costs/barriers to the adoption of 

ARMs may be sufficient and would be far less onerous than price controls. The HMI 

simply has not considered such possibilities. 

c. The HMI considers two possible barriers for funders to estimate and compare the costs of 

care between hospital groups.  

i. The HMI’s position is that an existing “tariff vacuum” makes it hard for funders to 

estimate and compare the costs of care between hospital groups. However, we 

understand from Netcare that funders can already compare hospital tariffs given 

that tariff codes (i.e., codes for individual line items in the tariff lists) are standard 

across hospital groups. Moreover, we also understand from Netcare that funders 

already have the ability to make DRG-based comparisons of hospital costs, which 

provides a more accurate comparison of costs across hospital groups. The HMI 
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does not consider the effectiveness of any alternative remedy which makes such 

comparisons easier even though such remedies could be less intrusive.  

ii. The HMI also considers that it is hard for funders to assess hospital quality. If so, a 

far less onerous and intrusive proposal of publishing (or otherwise making 

available) hospital quality assessments may be sufficient to enable medical schemes 

to compare hospital tariffs on a like-for-like basis after adjusting for quality 

differences. 

16. Third, price controls have significant disadvantages which may prove disproportionate to the 

aim:  

a. Price controls are likely to be complex and costly to administer. As the CMA noted in the 

context of its healthcare market investigation, “[price controls] would be very difficult and 

costly to set up in this market (whether in the form of a reference tariff or by comparison to 

charges levied by similar hospitals) and to update, to take account of both the introduction 

of new treatments and procedures, and movements in costs over time.”  

b. Price controls are likely to encourage stakeholders to act strategically. Hospital groups and 

funders may have an incentive to make first stage submissions/proposals that do not reveal 

their true positions (e.g., costs). This seems likely to be difficult for the Supply Side 

Regulator for Health (“SSRH”) to detect given information asymmetries (for example, the 

SSRH will never have full information about a hospital’s costs). The Provisional Report 

contains no discussion to suggest that the HMI seriously considered how the SSRH would 

or should deal with information asymmetries in its proposals and, in particular, the 

implications of those asymmetries for the effectiveness of its remedies proposals.    

c. Price controls may deter potential entrants from entering the market if the rate of return 

implicit under regulated prices is insufficient to cover entry costs. As the CMA noted in 

the context of its healthcare market investigation, “[a price control] would also discourage 

new entry into an area subject to a capping regime.” 

d. The HMI’s price control proposal seem likely to end, or at the very least, curtail the growth 

of network options. Under both of its price control proposals, the HMI seems to be 

envisioning a system where patients cannot face out-of-pocket payments for Prescribed 

Minimum Benefits (“PMBs”) (which account for a majority of hospital revenues). If so, 

both proposals seem likely to either significantly curtail or completely eliminate network 

options, which rely on hospital groups trading-off lower prices for higher patient volumes 

driven by patient channelling. 

Restrictions on provider networks 
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17. The recommended restrictions on provider networks appear likely to introduce disadvantages 

which are disproportionate to their aim. For example, the HMI essentially seeks to curtail the 

“exclusion” of non-network providers when it recommends that, “[a]ny provider who can match 

network FFS prices set up by any medical scheme network [is] allowed to provide services to the 

same scheme population.” However, provider networks work precisely because they entail an 

element of “exclusion”, and by extension, a restriction of consumer choice. If a facility group 

offering a tariff discount to a funder cannot be sure of attracting greater volumes, it will have 

little incentive to compete to become a network provider. The proposed restrictions on provider 

networks are therefore likely to end or significantly curtail network options.   

Divestments and restrictions on hospital licenses 

18. First, in considering whether divestments and restrictions on hospital licenses would be effective 

in achieving their legitimate aim, we note that the recommendations are likely to improve 

funders’ outside options during negotiations only if they successfully foster new hospital groups 

that are viable and realistic alternatives. The HMI does not appear to have performed the 

necessary analysis to come to an informed conclusion in this regard. Moreover, to the best of our 

knowledge, the HMI does not even empirically establish even a negative correlation, let alone 

causality, between market concentration and either health outcomes (i.e., quality of care) or 

quality-adjusted prices. In summary, the HMI has presented no convincing evidence to justify 

particularly invasive remedies like divestitures and licencing restrictions.     

19. Second, we consider whether divestments would be no more onerous than required to achieve 

the HMI’s aim. Given the extremely invasive nature of divestments, the HMI will recognise that 

it would need to develop and present a compelling case in order to justify them. As it stands, the 

HMI has not provided any estimates of either the costs or benefits associated with divestitures or 

licensing restrictions. In contrast, the CMA undertook a detailed examination of the long-term 

(over 20 years) costs and benefits of a divestiture package before ultimately discarding it. In 

addition, we note in particular that the benefits of divestments would be affected by other 

remedies:  

a. To the extent the HMI’s recommendation to publish hospital quality metrics fosters greater 

competition between hospitals, more intrusive measures like divestitures/licensing 

restrictions may not be necessary. 

b. To the extent that the HMI concludes that SID is only or primarily a result of doctors not 

complying with their obligations under the Hippocratic Oath, then remedies focussed on 

doctors contracts or employment status would appear to be a natural starting point for 

remedies and divestments/licensing restrictions would be more onerous than required.  
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20. Third, we consider whether divestments would produce disadvantages which are 

disproportionate to the aim.   

a. We note that the HMI’s evidence in Tables 6.13 and 6.14 in the Provisional Report, 

suggests hospital facilities in concentrated regions typically exhibit below expected 

admission rates and lower claim increases over time. If so, and SID were truly a problem 

that requires a remedy, then the HMI appears to be finding that high (or even increasing) 

concentration of providers in the hospitals market will reduce SID! On the other hand, 

divestitures and licensing restrictions would aim to decrease concentration and doing so 

would, according to the HMI’s evidence and all-else-equal, increase the incentives to 

oversupply healthcare and thereby increase SID rather than decreasing it.  

b. The proposed recommendations favour smaller hospital groups and entrants over 

incumbents and this may lead to inefficient market outcomes. Moreover, due to data 

limitations the HMI has not been able to observe quality differences across hospitals. 

Doing so may reveal that the quality of care varies across competitors. The HMI will also 

be aware that capacity addition and innovation in healthcare generally entail significant 

upfront fixed costs. To the extent divestitures and restrictions on expansion prohibit 

hospital groups from either spreading those costs over several facilities and across multiple 

facilities’ patients, the recommendations will presumably have a potential inhibiting effect 

on the willingness to make those upfront investments.  

c. While we have not undertaken a detailed assessment, we note that, in principle, the HMI’s 

proposals may risk preventing hospital groups and funders from entering into ARM 

agreements. In order to properly implement a long-term ARM, we understand from 

Netcare that sufficient patient volumes are required for a given hospital group-funder 

combination. If the proposed remedies reduce the number of hospitals belonging to a 

group, the necessary patient volumes may not be available, in which case entering into 

ARM agreements may not be feasible. 

Recommendations related to ARMs 

21. Finally, we consider whether the HMI’s recommendations related to ARMs are effective in 

achieving their legitimate aim. In particular, we understand from Netcare that to the extent the 

HMI’s remedies do not address size-related barriers that schemes face to adopting ARMs, they 

will not be effective in increasing ARM adoption. In particular, Netcare told us that:  

a. There are significant costs involved in developing the analyses necessary to develop an 

ARM agreement. Such costs may limit their adoption by funders and hospital groups.  
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b. The analyses required to agree on an ARM contract require significant data on the 

experience of medical scheme members. Smaller funders in particular, may not have the 

necessary patient volumes to provide the analysis required to make such an agreement 

viable.  
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I. Introduction 

22. Cornerstone Research has been requested to comment on the economic aspects of the following 

elements in the HMI’s Provisional Report:  

a. the HMI’s provisional findings in relation to hospital tariff negotiations between healthcare 

funders and hospital groups; and  

b. its recommendations concerning price regulation, divestitures/licensing restrictions, 

restrictions on provider networks and certain recommendations directed at encouraging 

greater adoption of ARMs.   

23. The principal authors of this report are Dr Peter Davis, Senior Vice President;2 Dr Vikram 

Kumar, Senior Manager; and Mr Jerry Lin, Manager at Cornerstone Research in London.3 

24. The rest of the report is organised as follows: 

 Section II outlines points of significant agreement between the Provisional Report and the 

“Bargaining Report” previously submitted by us in 2014.4 In particular, the HMI agrees 

with our previous findings that the bargaining outcome depends upon the parties outside 

options, and that DH, GEMS and network options exercise countervailing bargaining 

power over hospital groups. Furthermore, [Redacted]. 

 Section III discusses points in the Provisional Report, which we believe are not supported 

by, or supported by insufficient, evidence. In particular, we explain why we believe that 

some of the HMI’s claims in relation to the alleged market power of hospital groups and 

ineffective countervailing bargaining power of funders are not well-founded. Next, we 

address the HMI’s claims regarding the effectiveness and adoption of ARMs. Finally, we 

explain why the HMI’s conclusion of SID in South Africa is based on insufficient 

evidence. 

 Section IV summarises the HMI’s provisional recommendations as they relate to hospital 

groups before presenting an assessment of those recommendations. Since the HMI states 

that it drew on the CMA’s approach in designing its remedies, we ground our assessment 

in the principles of proportionality of remedies as set out by the CMA. 

                                                 
2 Dr Davis has extensive experience of the use and application of competition economics in competition 

investigations; he served as a Deputy Chairman of the UK Competition Commission from 2006 to 2011 and is a 

former President of the Association of Competition Economics. He is co-author of a leading textbook on the 

development and use of empirical evidence in competition investigations (Davis, Peter, and Eliana 

Garcés. Quantitative techniques for competition and antitrust analysis. Princeton University Press, 2009).  

3 The report also benefitted from the assistance of Mr Dustin Walpert and Ms Kelly Qiu, both Analysts at 

Cornerstone Research. 

4 Peter Davis, Andy Parkinson, Vikram Kumar and Alyssa Lam, “Evidence on bargaining between medical schemes 

and Netcare in South Africa”, 30 October 2014 (“Bargaining Report”). 
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II. Points of apparent significant agreement 

25. In this subsection, we outline what appear to be the HMI’s main conclusions in its Provisional 

Report. We emphasise where there appears to be a significant degree of agreement with the 

Bargaining Report previously submitted by us in 2014. We note, however, where the HMI 

caveats or apparently limits its conclusions and, to the extent reasons are provided, we consider 

the validity of the reasons the HMI gives in the Provisional Report for doing so. 

A. Bargaining outcomes depend on outside options 

26. In the Bargaining Report we explained that bargaining power will be influenced by each party’s 

outside option, i.e., the outcome if the parties fail to come to an agreement. In particular, it 

depends on the parties’ ability to influence patient behaviour by imposing out-of-pocket 

payments on them.5 

27. The HMI agrees with our submission stating that, “[w]hen parties negotiate, the bargaining 

outcome depends on the alternatives, or outside options, available to both negotiating parties in 

the event that an agreement is not reached.”6 

B. Discovery Health and GEMS have countervailing bargaining 

power over Netcare 

28. Having considered Netcare’s pricing data as well as documentary evidence on their relative 

bargaining positions,7 we concluded in the Bargaining Report that Netcare’s evidence suggests 

that: 

a. DH “holds the balance of bargaining power in negotiations with Netcare [which] is 

consistent with the outcome of the negotiation, [Redacted]”8 

                                                 
5 For example, funders may channel patients away from an out-of-network facility by imposing a co-payment; and 

hospital groups may insist on up-front payments from beneficiaries of an out-of-contract funder, which may induce 

them to switch to another funder. The parties may also engage in “soft” channelling that does not involve the patient 

making an out-of-pocket payment. For example, funders may simply recommend a particular hospital group. 

6 Provisional Report, ¶ 281, p 220. 

7 Bargaining Report, ¶¶ 1.19–1.24. 

8 Bargaining Report, ¶ 1.24. 
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b. GEMS has strong countervailing bargaining power over Netcare because its members 

benefit from significant employer subsidies9 and it can credibly threaten to use a rival 

hospital group as the preferred provider. [Redacted]10 

29. The HMI acknowledges that, 

a. “[W]hen bargaining with Discovery Health, [hospital groups] are in a relatively poor 

position given the substantial amount of revenues at risk should negotiations fail. This is 

even higher for specific hospitals, some of which may derive over half of their revenue 

from beneficiaries of Discovery Health.”11   

b. GEMS has bargaining power over hospital groups because its “members receive large 

government subsidies which they would forfeit should they switch to an alternative 

scheme, which means that GEMS can more effectively use co-payments to induce 

members to avoid non-contracted hospitals without significant losses in membership.”12  

30. Consistent with these observations, the HMI concludes that, “[t]he two largest negotiators, 

Discovery Health and GEMs, seem to enjoy a degree of countervailing power in negotiations”.13 

This is driven in part by the HMI’s finding of “a strong negative relationship between negotiator 

size and tariff, with the result largely driven by these two large negotiators – Discovery Health 

(the administrator) and GEMS. The evidence shows that the two larger negotiators have a larger 

degree of countervailing power in negotiations relative to schemes below a particular 

membership threshold. Over time, this has translated into lower tariffs for GEMS and Discovery 

Health.”14 The HMI notes elsewhere that, “Discovery Health and GEMS are able to consistently 

achieve better outcomes than the other negotiators.”15  

31. The HMI therefore appears to agree with our Bargaining Report to the extent it is willing to 

accept that DH and GEMS have at least a “degree” of countervailing bargaining power. 

However, by using the word “degree”, the HMI appears to suggest that DH and GEMS’ 

                                                 
9 So that even if GEMS imposes a co-payment on its members in an out-of-contract situation, its members are 

unlikely to switch away from the medical scheme. 

10 Bargaining Report, ¶ 1.28. 

11 Provisional Report, ¶ 287, p 220. The HMI’s technical bargaining annexure also cites to pp 52–60 of the 

Bargaining Report in support of its claim. 

12 Provisional Report, ¶ 288, pp 220–221. 

13 Provisional Report, ¶ 480, p 159. 

14 Provisional Report, ¶ 290, p 221. 

15 Provisional Report, ¶ 451, p 154.  
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countervailing bargaining power may not be sufficient to prevent negotiated prices from 

increasing above competitive levels.16 In this regard, we note the following: 

a. The HMI does not describe the limits on the extent of DH and GEMS’ countervailing 

buyer power, except to assert that “[g]iven the substantial volumes accounted for by 

Discovery Health it would be unable to switch all its beneficiaries to alternative 

hospitals.”17 We consider this argument further in Section III.B.5 below, but we note that 

in any event the HMI continues by observing that, “[w]hile this may weaken its bargaining 

position relative to any one hospital group, it may not be necessary to divert all volumes in 

order to significantly, and negatively, impact hospital revenue.”18 Thus, the HMI’s 

tentative conclusion in respect of the limits to DH’s ability to switch patients does not 

support an evidenced-based competition assessment that places a significant limit on DH’s 

countervailing buyer power for this reason. 

b. The HMI’s observations on the market power of large hospital groups may be relevant to 

an assessment of relative bargaining positions. In that respect we note that the HMI 

believes Netcare benefits from a significantly greater number of “must have” hospitals than 

we assumed in the Bargaining Report, where we followed the analysis in the report 

submitted by Ms. Margaret Guerin-Calvert on market definition and relevant markets.19 

While this argument relates primarily to the HMI’s evaluation of Netcare’s market power, 

not DH and GEMS’ countervailing market power, we nonetheless consider this argument 

further in Section III.A.1 below. See also Ms Margaret Guerin-Calvert’s Response to the 

HMI’s Provisional Report.20   

c. This is inconsistent with the HMI’s own findings where they state that, “Discovery Health 

and GEMS, representing 51.3% of the market in terms of beneficiaries, have sufficient size 

to match the facilities.”21 See also the discussion in Section III.B.5 below. 

                                                 
16 “The HMI finds that the countervailing power exerted by funders on facilities is limited and likely due to a 

combination of facility market power, administrator complacency in the upstream market for services, and 

exacerbated by a lack of incentives to compete among all schemes. The complacency of funders is observed across 

several factors, ie [sic] the inability to curb increasing utilisation, contracting efficiently for alternative forms of care 

that reduce costs, and insisting on quality outcomes during negotiations.” (Provisional Report, ¶ 309, p 223). 

17 Provisional Report, ¶ 287, p 220. 

18 Provisional Report, ¶ 287, p 220. 

19 Margaret E. Guerin-Calvert, Market Definition and Relevant Markets: Assessment of Competitive Alternatives, 

30 October 2014. 

20 Margaret E. Guerin-Calvert and Jeremy Nighohossian, Response to HMI Provisional Report, 15 October 2018 

(“Guerin-Calvert Response”). 

21 Provisional Report, ¶ 448, p 154. 
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C. [Redacted] 

32. [Redacted]22 

33. [Redacted]23  

34. [Redacted]24: 

a. [Redacted].    

b. [Redacted]. 

35. [Redacted]25. 

D. Network options drive down prices 

36. In the Bargaining Report we described that, “the medical schemes’ outside options in respect of 

network options are reasonably good, whilst Netcare’s outside option is relatively unattractive 

[and] that the evidence suggests that the balance of bargaining power in respect of network 

options lies with medical schemes.”26 [Redacted]27 

37. In apparent agreement, the HMI states that: 

a. “[Its] results confirm that the introduction of network options has resulted in increased 

funder bargaining power during negotiations which has resulted in lower tariffs for these 

options. This appears to have been an important development in the market from a tariff 

perspective and has resulted in increased competition among hospital groups.”28 

b. “The successful implementation of networks by funders is an important source of 

countervailing power against hospital groups and has been clearly seen to result in lower 

prices. The lowest tariffs are attributable to networks where the hospital group has a 

number of hospitals in the network.”29 

                                                 
22 [Redacted]. 

23 [Redacted]. 

24 [Redacted].  

25 [Redacted].  

26 Bargaining Report, ¶ 1.36. 

27 Bargaining Report, ¶ 9.7b. 

28 Provisional Report, ¶ 298, p 222. The bargaining annexure also cites to the Bargaining Report as corroboration of 

network arrangements resulting in lower tariffs. (“Analysis undertaken by the HMI, as well as that done by Compass 

Lexecon, Econex, and RBB all indicate that effective use of network arrangements has resulted in lower tariffs.”). 

29 Provisional Report, ¶ 307.2, p 223. 
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c. “This theoretical underpinning is borne out in the data which shows that funders effectively 

use of network agreements has resulted in lower tariffs. Recent analysis of GEMS 

[efficiency discount options] further highlight the potential for networks to foster 

competition amongst facilities and thereby result in savings.”30 

d. “Another example of this occurred in 2017 when Bonitas failed to reach a favourable 

agreement with Life Healthcare facilities. Bonitas subsequently excluded these facilities 

from its network by publically announcing that members would incur a 30% co-payment at 

14 Life Healthcare hospitals. Shortly thereafter, Life reconsidered its stance and announced 

that the hospital group would waive these copayments.”31 

38. We are not aware of any evidence or analysis in the Provisional Report which suggests there is a 

problematic balance of bargaining power between hospital groups and funders when negotiating 

prices in respect of their network options. The only potential exception, so far as we are aware, 

relates to the HMI’s conclusions in relation to “must have” hospitals which, we discuss in 

Section III.A.1 below. 

III. Points in the Provisional Report that are not supported by 

evidence 

39. We now proceed to discuss certain positions taken by the HMI, which we submit are either 

inconsistent with its own statements or other evidence and thus need careful reconsideration. 

Before doing so, we note that the HMI has not provided us with all of the evidence that forms the 

basis for its conclusions, so it has not always been possible to properly evaluate and assess the 

HMI’s claims. This issue of access to evidence is discussed in greater detail in Annex A. 

40. This subsection proceeds as follows: we first consider the HMI’s claims about hospital groups’ 

relative bargaining power in the market and then proceed to discuss its claims about funders’ 

countervailing bargaining power. Next, we address the HMI’s claims regarding the effectiveness 

and adoption of ARMs. Finally, we explain why the HMI’s conclusion of SID in South Africa is 

based on insufficient evidence. 

                                                 
30 Provisional Report, ¶ 457, p 155. 

31 Provisional Report, ¶ 457, p 155. 
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A. HMI’s claims in relation to hospital groups’ market power 

1. The HMI’s claim that market concentration implies certain hospital 

groups are a “must have” is overly simplistic 

41. According to the HMI: 

a. “One of the most important consequences of the dominance of the three large hospital 

groups is that no funder can afford not to contract with any one of the three big facility 

groups, or to totally exclude one of these groups from any provider networks.”32 As a 

result, the HMI states, “larger hospital groups are a must have for funders…although 

individual hospitals may be excluded from DSPs.”33  

b. “[Its] analysis of local concentration shows that [depending upon the concentration 

measure used, between 45% and 58%] of the total hospitals are in highly concentrated 

markets. In practice, funders have to cater for all their beneficiaries and require national 

coverage, and therefore necessarily contract with all three major groups. Where hospitals 

have local market power due to a lack of competition, it will negatively affect funders’ 

ability to negotiate competitive network prices. These ‘must have’ hospitals represent 

instances where funders have no outside options.”34  

c. “Provider networks and/or DSPs are a promising tool to introduce competition among 

hospital groups, but are neutralised by dominance of hospital groups at a local level i.e. 

Life in the Eastern Cape, Mediclinic in Limpopo and Western Cape, Netcare in Gauteng, 

etc. The high concentration ratio in the facilities’ market at the national (as well 

concentration at the local level) and the large market shares of each of the three large 

hospital groups is therefore a major competitive concern.”35 

d. “At a national level, the three largest hospital groups have a market share of approximately 

90% based on hospital admissions and 83% based on registered beds. Also, in the majority 

of local markets, concentration levels are alarmingly high according to several recognised 

metrics commonly used to screen for concentrated markets. One of the challenges of this, 

from a competition perspective, is that it affords the three biggest hospital groups ‘must-

                                                 
32 Provisional Report, ¶ 48, p 11. 

33 Provisional Report, ¶ 121, p 185. 

34 Provisional Report, ¶ 293, p 221. 

35 Provisional Report, ¶¶ 49–50, p 11. 
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have’ status in bargaining for contracts with funders which reduces funders’ countervailing 

power.”36   

42. First, it is important to note that the HMI’s claim that schemes need to contract with all of the 

three largest groups contradicts the available evidence as larger hospitals groups have been left 

out of networks.37 For example, GEMS recently introduced a new “opt-in” network option 

named the Emerald Value Option (“EVO”), which excludes all of Mediclinic and the majority of 

the National Hospital Network (“NHN”) facilities.38 Furthermore, Netcare informed us that 

while several funders excluded some of Netcare’s hospitals from their 2017 networks (e.g., 

Medihelp Necesse, BONITAS Boncap, Momentum Health Ingwe and Polmed Aquarium 

options), other funders (e.g., Bestmed’s Pulse 1 and Pulse 2 options and Keyhealth’s 

Equilibrium, Silver and Essence) included Netcare’s hospitals in their networks, but left out Life 

and/or Mediclinic hospitals. 

43. Second, the Guerin-Calvert Response finds (i) “methodological and data issues and omissions”  

in the HMI’s concentration analysis;39 and (ii) that the HMI’s own admissions and bed data 

shows that national concentration is not in the highly concentrated range.40 Furthermore, we 

understand that the Guerin-Calvert Response finds “a substantial trend toward decreasing 

concentration and increasing share of NHN and independent hospitals”41 and that “license 

applications and approvals suggest that most of the additional new entry and expansion in the 

private hospital sector will be by NHN and independents.”42 Thus, the HMI appears to be relying 

on unreliable concentration measures in characterising hospital groups as “must haves”.   

44. Third, even taking the HMI’s concentration metrics at face value, it does not necessarily mean 

that funders have poor outside options during negotiations. The evidence shows that a significant 

amount of competition between hospital groups occurs ex-ante (i.e., they compete to become 

network providers). However, hospital catchment areas underlying the concentration measures 

are necessarily based on patient choice ex-post (i.e., after a network has been established and 

patients are subject to either hard or soft channelling). This observation is particularly relevant 

for Netcare because most of its hospitals are located in larger metropolitan areas with several 

                                                 
36 Provisional Report, ¶ 56.1, p 462. 

37 Note that even when a hospital group is selected as an anchor, the schemes often choose specific hospitals within 

the group, not the entire group, to join the network. 

38 “Emerald Value Network Hospital List”. Available at https://www.gems.gov.za/en/members/options/-

/media/12CFA389AAF443EA951C925F3D2C62F4.ashx.   

39 Guerin-Calvert Response, ¶ 15. 

40 Guerin-Calvert Response, ¶ 15. 

41 Guerin-Calvert Response, ¶ 18. 

42 Guerin-Calvert Response, ¶ 18. 

https://www.gems.gov.za/en/members/options/-/media/12CFA389AAF443EA951C925F3D2C62F4.ashx
https://www.gems.gov.za/en/members/options/-/media/12CFA389AAF443EA951C925F3D2C62F4.ashx


Strictly Confidential – See Form CC7 

 

 20  

competing hospitals groups located nearby43 and Netcare competes by offering substantial 

network discounts in return for some level of geographic exclusivity within those metropolitan 

areas. Thus, it would be wrong to immediately infer that certain hospitals or hospital groups are 

“must haves” based on ex-post concentration measures—even under vigorous competition, one 

can observe high concentration when competition is, to a significant degree, ex-ante.      

45. Fourth, even if one were to make an assessment based on ex-post concentration measures, the 

evidence suggests that funders (beyond just DH and GEMS) do possess countervailing power 

over Netcare. [Redacted]: 

a. [Redacted]44 

b. [Redacted]45 

c. [Redacted]46  

46. Moreover, Figure 1 below, which is based on data provided to us by Netcare, presents the share 

of hospital revenue accounted for by the top 3 schemes/options (by revenue) at Netcare hospitals 

that (according to the HMI)47 are located in concentrated markets. [Redacted] . 

 

Figure 1 

[Redacted] 

 

47. Finally, the Bargaining Report showed that (i) [Redacted];48 and (ii) [Redacted].49 

48. Thus, the evidence collated by the HMI in the Provisional Report does not provide a suitable 

basis for its conclusion that Netcare’s hospitals or indeed the group is a “must have”. Hospital 

groups, including Netcare, are regularly left out of provider networks and ex-post concentration 

measures only contain limited information about local market power. Even if they did, there is 

substantial documentary and empirical evidence to suggest that at the very least large funders 

and network options, which account for the majority of Netcare’s revenue, have significant 

                                                 
43 Bargaining Report, ¶ 7.12. 

44 [Redacted].  

45 [Redacted].  

46 [Redacted].  

47 “The HMI uses the threshold of (i) weighted average market share (WAMS) > 0.4 and its equivalent (ii) LOCI < 

0.6 to identify markets that are potentially of concern from a concentration and market power perspective.” 

(Provisional Report, ¶ 111, p 183). 

48 Bargaining Report, ¶ 7.49. 

49 Bargaining Report, ¶ 7.17. 
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countervailing bargaining power over the hospital group. We discuss the position in relation to 

scheme’s non-network options in Section III.B.2 below. 

2. The HMI claims without support that hospital tariffs in 2004 were 

anticompetitive and that they continue to remain so today 

49. The HMI states that: 

a. “Although there is no empirical evidence that the coordinated approach to tariff setting 

prior to 2004 resulted in higher than competitive tariffs, reasonable inferences can be 

drawn. HASA, BHF [Board of Healthcare Funders] and SAMA admitted in the settlement 

agreement that the collective tariff determination amounted to an agreement by an 

association of firms involved directly or indirectly in fixing a purchase or selling price. 

This was anticompetitive in that it had the effect of harmonising the pricing behaviour of 

firms in a horizontal relationship in the market.”50  

b. “[T]he current hospital tariff regime has not corrected the inherently anticompetitive 

hospital tariff base and already incorporates levels indicating the imposition of market 

power and ineffective countering constraints from the medical schemes. The small 

increases in hospital tariffs may be mistakenly considered to be a sign of low market power 

and tariffs increases within a competitive range.”51 

50. The HMI is essentially claiming that hospital tariffs were “anticompetitive” prior to 2004 and 

that tariffs have stayed at anticompetitive levels after adjusting for CPI inflation since then.52 

However, the HMI correctly and expressly accepts that such a claim is effectively 

unsubstantiated when it accepts that, “there is no empirical evidence that the coordinated 

approach to tariff setting prior to 2004 resulted in higher than competitive tariffs”.53 Following 

the HMI’s own logic, if there is no evidence that prices prior to 2004 were anticompetitive to a 

material extent, and subsequent prices increases were close to inflation, then that implies that 

there is no empirical evidence showing that today’s tariffs are anticompetitive to a material 

degree either. Even if there were evidence that prices were above competitive levels fourteen 

years ago in 2004, there can be no a priori presumptions that tariffs today remain above 

competitive levels. Similarly, in relation to expenditure inflation, the HMI’s Provisional Report 

finds that, “[t]he bulk of the cost increase above CPI are attributed to unexplained factors 

                                                 
50 Provisional Report, ¶ 367, p 236. 

51 Provisional Report, ¶ 375, p 237. 

52 Netcare’s position is that the “coordinated approach” was an adversarial negotiation process between the 

representative bodies of funders and providers. 

53 Provisional Report, ¶ 367, p 236. 
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(3.20%) while explained factors account for 2.04%...”54 However, we note that the HMI’s 

analysis (i) relates to the causes of increases in expenditure rather than just prices; and (ii) makes 

no attempt to account for changes in hospital costs or changes in hospital quality or any other 

factors potentially relevant to the way competitive prices may have changed over time. This 

distinction is important. [Redacted]55 In the Provisional Report, the HMI inappropriately seeks to 

draw conclusions about trends in prices over time (to conclude that they are anticompetitive) 

without having undertaken any analysis of movements in hospitals’ costs over the corresponding 

period (or indeed changes in any other factors relevant to competitive hospital tariffs).56  

51. One approach taken by competition authorities is to first establish a counterfactual “competitive” 

price level and then assess whether prices are in excess of that competitive level. However, in the 

Provisional Report, the HMI does not even take the first step of establishing a competitive level 

for hospital tariffs. As a result, their conclusion that current tariffs remain “anticompetitive” is 

unsubstantiated.  

52. In principle, one may assess the profitability of hospital groups for potential evidence of 

“excessive” profits that may flow from anticompetitive prices. However, the HMI accepts that, 

“[t]he relevant firms’ [Life, Mediclinic and Netcare] profitability appears to be within tolerable 

levels [and] Life Healthcare’s noteworthy financial success over the most recent years, and 

Mediclinic’s slowing down, may signal some competitive dynamics in the industry.”57 

Furthermore, according to the accompanying report by Mr Greg Harman,58 which assesses the 

HMI’s profitability analysis in greater depth, Netcare’s profits “have been challenged in recent 

years as profitability has declined [which] is consistent with the additional entry by NHN and 

Independents in recent years as described in [Ms Guerin-Calvert’s Report].”59   

53. Moreover, if the HMI still believes that hospital tariffs are above competitive levels due to an 

imbalance in bargaining power, the HMI should properly consider whether such an imbalance is 

affecting the division of industry profits along the supply chain (e.g., between hospitals and 

funders) rather than having adverse effects on consumers (i.e., purchasers of medical scheme 

memberships). 

                                                 
54 Provisional Report, ¶ 323, p 227. 

55 Bargaining Report, ¶¶ 1.44, 3.38–3.39. 

56 Provisional Report, ¶¶ 363–396, pp 235–240. 

57 Provisional Report, ¶ 459, p 251. 

58 Greg Harman, “Response to the Provisional Findings of the South African Private Health Market Inquiry”, 15 

October 2018 (“Harman Report”). 

59 Harman Report, ¶ 7.49. 
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3. The HMI confuses demand for healthcare with demand for a 

particular facility’s services 

54. According to the HMI, “[h]ospitals have an incentive to negotiate for higher tariffs in order to 

increase revenues. This is traded off against the potential reduction in volumes as a result of the 

higher prices. However, given that the demand for hospital services is generally inelastic, 

hospitals would be able to increase prices substantially before lost volumes begin to offset 

profits.”60 

55. Although the HMI states that “demand for hospital services is generally inelastic”, it states that 

“hospitals would be able to increase prices substantially” which implies that the inelasticity of 

demand extends to individual facilities or group of facilities.61 As explained in our “Response to 

public submissions”:62  

Whilst patients’ demand for treatment may be inelastic, the demand faced by an 

individual firm or hospital is likely to be much more elastic because patient volumes 

switch between providers in a number of ways: through (i) “direct substitution” (via 

patient choice to use a different provider’s hospitals perhaps as a result of differential 

co-payments) and (ii) “indirect substitution” via e.g. the medical scheme channelling 

beneficiaries to other facilities by imposing out of pocket payments for use of a 

particular hospital; members switching to other medical schemes; members stopping or 

trading down their membership of medical schemes; or specialists switching to 

alternative hospitals. 

56. Indeed, network options are able to achieve lower tariffs by channelling patients, which would 

not be possible if demand for hospital services at a specific hospital group was inelastic. If, as 

claimed by the HMI, the demand for hospital services were truly inelastic, patients would 

continue seeking healthcare from the same facilities even if they were required to make out-of-

pocket payments, which would make the network ineffective in reducing tariffs. 

57. In any case, the question of whether demand for a particular hospital’s services is inelastic is an 

empirical one. Whilst the Provisional Report presents no evidence by way of quantitative 

analyses on this topic, we note that the analyses conducted in the data room on admissions data 

revealed clear examples of increasing admissions for Netcare hospitals after they are selected as 

the DSP for certain schemes or options. While admissions numbers are not definitive evidence 

due to their inherently noisy nature, the observed statistics along with the fact that hospital 

                                                 
60 Provisional Report, ¶ 280.1, p 220. 

61 Provisional Report, ¶ 280.1, p 220 (emphasis added). 

62 Peter Davis, “Response to public submissions”, 28 April 2015, ¶ 1.40.  
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groups compete to become network providers (which the HMI acknowledges) suggests that 

demand for individual hospital groups is not inelastic. For example:63  

a. [Redacted].  

b. [Redacted]. 

58. Furthermore, we note that the Provisional Report presents no working paper or other systematic 

qualitative analysis of documentary evidence from hospital groups or funders to support their 

claim regarding the inelasticity of demand for hospital services.64 On the contrary, our review of 

the negotiation documents provided by Netcare shows that it is often willing to offer lower tariffs 

in return for greater volumes at specific hospitals, which would be commercially irrational if 

demand for a particular facility’s services was inelastic. For example: 

a. [Redacted].65 

b. [Redacted].66 

c. [Redacted].67  

d. [Redacted].68   

e. [Redacted]69 

f. [Redacted]70 

B. The HMI’s claim that hospital groups face “ineffective 

countervailing bargaining power from medical schemes” is 

unsupported by evidence 

59. As we have already noted above, the HMI agrees that:  

                                                 
63 These statistics were calculated using admissions data provided in the data room and complemented by 

information on DSP networks provided by Netcare. See additional examples in Annex B. 

64 This issue of access to evidence is discussed in greater detail in Annex A. 

65 [Redacted].  

66 [Redacted].  

67 [Redacted].  

68 [Redacted].  

69 [Redacted].  

70 [Redacted].  
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a. There is no empirical evidence that hospital tariffs are above competitive levels and that 

the three large hospitals do not make excessive profits.71  

b.  DH and GEMS have a larger degree of countervailing power in negotiations and that over 

time this has translated into lower hospital tariffs for DH and GEMS.  

c. Network options that are made possible by provider networks “in general have a net 

positive impact on competition [and are] one of the most effective tools that can be 

deployed to drive competition, especially among corporate service providers.”72  

60. Nevertheless, the HMI claims that “the countervailing power exerted by funders on facilities is 

limited and likely due to a combination of facility market power, administrator complacency in 

the upstream market for services, and exacerbated by a lack of incentives to compete among all 

schemes.”73  

61. In this subsection we consider the basis on which this claim is made. In particular:  

1. the HMI’s claim that schemes outside of Discovery Health Medical Scheme (“DHMS”) 

and GEMS do not “exert sufficient buyer power on the hospital groups”;74  

2. the evidence in relation to whether schemes can leverage their network options to negotiate 

lower tariffs for their non-network options;  

3. the HMI’s claims regarding a “tariff vacuum” faced by schemes; 

4. the HMI’s assertion that the fact that ARMs are generally initiated by hospital groups 

“questions the credibility of the countervailing power of funders”;75 

5. the HMI’s suggestion that DH’s substantial size may weaken its position;76 and 

6. the HMI’s failure to consider the imminent National Health Insurance (“NHI”) and its 

impact on tariffs.  

                                                 
71 In other words, we believe that the evidence is not consistent with hospital groups having significant bargaining 

power over funders. 

72 Provisional Report, ¶¶ 152–154, p 475. [Redacted]. 

73 Provisional Report, ¶ 309, p 223. 

74 Provisional Report, ¶ 52, p 11. 

75 Provisional Report, ¶ 301, p 222. 

76 We note that the HMI does not mention a similar concern for GEMS.  
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1. Contrary to the HMI’s claim, there is evidence that schemes 

outside of DH and GEMS may exert significant buyer power on the 

hospital groups 

62. According to the Provisional Report, “Except for limited pressure from DHMS (and DH) and 

lately GEMS, we have not seen evidence that other schemes and administrators exert sufficient 

buyer power on the hospital groups. The three big hospitals groups can continue in the 

knowledge that significant challenge is unlikely and this is probably the main reason the industry 

is not seeing innovation throughout the sector.”77    

63. First, we note that the HMI does not define what “sufficient buyer power” means.  

64. Second, the HMI’s claim not to have seen evidence that other schemes and administrators exert 

sufficient buyer power on the hospital groups disregards the substantial amount of documentary 

evidence of schemes other than DH and GEMS exerting buyer power. For example, consider the 

examples discussed in paragraph 45 above as well as the recent BONITAS negotiations 

discussed in paragraph 68 below. See also the discussion in paragraph 8.6 of the Bargaining 

Report. 

65. The HMI’s claim also contradicts the following statements made by the HMI itself elsewhere in 

its Provisional Report: 

a. “However, overall there is some evidence of a limited number of smaller schemes able to 

negotiate effectively.”78 

b. “Further submissions indicate networks are an effective tool for smaller schemes to 

exercise countervailing power during negotiations against the larger hospital groups.”79 

c. “More notably, analysis shows that smaller schemes which had not outsourced negotiations 

to administrators were still able to achieve low tariffs through successful implementation 

of network arrangements with the respective hospital groups.”80 

d. “However, size is not the only factor, with evidence of a limited number of smaller 

schemes able to negotiate effectively.”81  

                                                 
77 Provisional Report, ¶ 52, p 11. 

78 Provisional Report, ¶ 289, p 221. 

79 Provisional Report, ¶ 294, p 221. 

80 Provisional Report, ¶ 296, p 222. 

81 Provisional Report, ¶ 307.1, p 223. 
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2. Contrary to the HMI’s claim, there is evidence that schemes 

leverage their network options to negotiate lower tariffs for their 

non-network options 

66. According to the HMI: “[The analyses] show that there is no significant difference for non-

network tariffs between schemes which offer a network option and those that do not. Where 

there is a difference, it is schemes that have a network option as part of their offering which 

receive relatively lower tariffs for their non-network options compared with schemes that do not 

offer a network option.”82     

67. As discussed in the Bargaining Report, even if non-network options have less countervailing 

bargaining power when compared to other funder types, they could still use certain strategies in 

order to improve their bargaining power relative to Netcare. In particular, when negotiating for 

their non-network options, medical schemes may: 

a. credibly threaten to (or actually) channel members across hospitals, for example by 

introducing networks (i.e., discount schemes for use of particular sets of hospitals);83  

b. threaten to (or actually) negotiate via an administrator;84 or  

c. link negotiations for network and non-network options.85 

68. A good example of the first strategy above is Netcare’s most recent experience with 

BONITAS.86 [Redacted] BONITAS then imposed a 30% co-payment on its network and non-

network customers at the 14 major Life Healthcare hospitals that were excluded. Life Healthcare 

eventually waived the 30% co-payment87 (effectively absorbing those costs themselves and, 

                                                 
82 Provisional Report, ¶ 297, p 222. 

83 Presentation on Evidence on bargaining between medical schemes and Netcare (“Bargaining Evidence 

Presentation”), 13 October 2016, p 32. 

84 Bargaining Evidence Presentation, p 32. 

85 Bargaining Evidence Presentation, p 32. See also, Bargaining Report, ¶ 4.25. (“Medical schemes may stop paying 

Netcare directly and instead reimburse the scheme member. Netcare would then have to invoice the scheme 

member and recover payment from him/her. Netcare believes that this would lead to a significant increase in 

payment times, with it likely to take weeks or months for individual scheme members to pay their invoices. 

Moreover, there would be a significant increase in “bad debt” as patients do not pay their invoices and it may be 

uneconomic to pursue payment from all patients. GEMS has recently directly raised this course of action in 

negotiations for 2015 tariffs. Medical schemes may delay payment of invoices, thereby worsening Netcare’s cash 

flow…Medical schemes may engage with the press, perhaps to advance a story that seeks to damage Netcare’s 

reputation.”). 

86 This example was also noted by the HMI. (Provisional Report, ¶ 457, p 155.) 

87 “30% co-payment waived”.  Available at https://www.BONITAS.co.za/30-co-payment-waived/.  

https://www.bonitas.co.za/30-co-payment-waived/
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according to Netcare, taking a loss) in order to preserve volumes at their hospitals and prevent 

their specialists from leaving. 

69. An example of the second strategy above is [Redacted].88 [Redacted]89 

70. Regarding the third strategy above, the HMI recognises that the “introduction of network options 

has resulted in increased funder bargaining power during negotiations which has resulted in 

lower tariffs for these options.”90 However, it also states that, “there is no significant difference 

for non-network tariffs between schemes which offer a network option and those that do not.”91 

This latter claim is inconsistent with available evidence and the HMI’s statement that follows 

almost immediately (in the same paragraph): “[w]here there is a difference, it is schemes that 

have a network option as part of their offering which receive relatively lower tariffs for their 

non-network options compared with schemes that do not offer a network option.”92 

71. [Redacted]93 

72. [Redacted] Table 1 below shows the average change in real Netcare hospital tariffs between 

2012 and 2017 for non-network options on the NSOB tariff.94, 95 

 [Redacted] 

73. [Redacted]. 

3. The HMI’s claim that schemes cannot compare hospital tariffs due 

to a “tariff vacuum” is unfounded 

74. The HMI contends that “there is currently a ‘tariff vacuum’ in the private healthcare sector that 

makes it very difficult for schemes and members to estimate and compare the costs of care 

amongst providers.”96  

                                                 
88 [Redacted].  

89 [Redacted] 

90 Provisional Report, ¶ 298, p 222. 

91 Provisional Report, ¶ 297, p 222. 

92 Provisional Report, ¶ 297, p 222. 

93 See Table 3 of Bargaining Technical Annexure. 

94 [Redacted]. 

95 [Redacted].  

96 Provisional Report, ¶ 101, p 468. 

Table 1  

NSOB Tariffs Price Change from 2012 to 2017 for Non-Network Options[1] 
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75. First, Netcare informed us that schemes are able to compare costs across hospital groups beyond 

simply comparing hospital tariffs. Indeed, a DRG-based cost comparison may be superior as it 

better controls for the impact of utilisation on funders’ expenditures. This is consistent with the 

Competition Tribunal’s view as stated in its recent decision on the Netcare/Lakeview merger:  

a. “It was submitted that because the average costs assigned to DRG codes are a better 

representation of the total cost that a medical aid scheme incurs per like patient, a medical 

aid scheme would be able to use DRG’s to better compare what comparable procedures 

cost across any number of healthcare providers when such healthcare providers have 

differentiated tariffs”.97  

b. “[A]s the Commission’s RPL [i.e., Tariff] analysis had been disregarded, and rightly so in 

our view, we were not provided with sufficient reliable analysis to decide conclusively the 

issue of a tariff increase.”98 

76. Second, as explained by DH in the context of the same merger, medical schemes already use the 

DRG-based cost comparison system: “To control for the impact of utilisation and to provide a 

more accurate picture of the costs incurred by a medical aid scheme for similar procedures at 

different healthcare providers, certain medical aid schemes make use of the [DRG] classification 

system.”99 

77. Third, even if schemes wish to simply compare tariff lists across hospital groups, the HMI fails 

to explain why this is not possible through the current process of bilateral negotiations, where 

hospital groups share tariffs with funders based on the original tariff tables developed and agreed 

by the BHF, where the tariff codes remain the same for all hospitals. 

78. Finally, the HMI’s concern essentially is that there are search costs in the upstream market 

between schemes and facility groups. It is true that competition authorities sometimes intervene 

to reduce the extent of search costs. However, this is generally in the context of downstream 

markets. In upstream markets, on the other hand, competition authorities are instead often 

concerned when markets are “too transparent” where information flows, perhaps indirectly, 

across horizontal competitors thereby raising coordination concerns. Thus a lack of transparency 

in an upstream market is not necessarily a competition problem and indeed may be a sign that 

competition is working effectively. In order to consider the role of information convincingly, the 

                                                 
97 Competition Tribunal of South Africa in Netcare Hospitals (PTY) Ltd and Lakeview Hospital, Case 

No:IM193Oct17 (“Netcare/Lakeview Decision”), ¶ 36 (emphasis added). 

98 Netcare/Lakeview Decision, ¶ 69 (emphasis added). 

99 Netcare/Lakeview Decision, ¶ 34. 
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HMI would need to consider the effect of information flows on relative outside options and, 

ideally, on bargaining outcomes. 

4. There is little evidentiary basis for the HMI’s position that if hospital 

groups initiate ARMs then funders must not have bargaining power 

79. The HMI states, “ARMs that are currently in the market have predominantly been initiated by 

hospital groups. This questions the credibility of the countervailing power of funders as ideally, 

from a consumer perspective, they would be the ones designing and proposing such 

reimbursement mechanisms for the benefit of their members. Instead, we find that most funders 

are averse to ARMs and default to the pervasive FFS.”100  

80. First, the HMI simply asserts that ARMs are “predominantly…initiated by hospital groups”,101 

without presenting any supporting (documentary or empirical) evidence. Netcare, on the other 

hand, informs us that large negotiators like DH and GEMS typically initiate ARM agreements to 

which Netcare responds with proposals.  

81. Second, we note that it is not normally the case in competitive markets that downstream firms 

necessarily (can or do) design the contracts that upstream firms offer. Indeed, it is not clear that 

in well-performing competitive markets, downstream firms would have the information required 

to design upstream firms’ contracts in an economically efficient manner. However, economists 

do typically consider that gains from trade ensures that contract types that are genuinely 

economically desirable—for example because of improved risk sharing—will ordinarily be 

desired by both sides in a transaction. Put simply, better contract designs will increase the size of 

economic surplus available to be distributed between the parties. It is not clear why the HMI 

should reasonably believe that ARM proposals from hospital groups are undesirable if they are 

economically desirable. Thus, even if hospital groups tend to initiate ARMs, the HMI’s 

conclusion that funders do not have bargaining power simply does not follow. In particular, 

standard bargaining theory tells us that if an agreement generates gains to both parties beyond 

the status quo, then the negotiating parties will reach such an agreement and the parties’ relative 

bargaining powers (determined by their payoffs under status quo) will determine how the 

economic surplus is split.102  

82. The normal inference from the HMI’s observation that funders are “averse” to adopting those 

ARMs, would be simply that funders do not believe they stand to gain sufficiently from 

                                                 
100 Provisional Report, ¶ 301, p 222. 

101 Provisional Report, ¶ 301, p 222. 

102 Muthoo, Abhinay. “A Non-Technical Introduction to Bargaining Theory.” WORLD ECONOMICS-HENLEY ON 

THAMES 1.2 (2000): 145–166. 
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switching to ARMs from FFS contracts: either because the terms of the ARMs proposed by the 

hospitals do not result in any incremental payoffs to funders or perhaps because the funders face 

practical barriers or transition or implementation costs that outweigh any incremental gains.103 

Reticence and the identity of the proposer tell us little about the relative bargaining power of 

hospitals and funders. In this respect, we also note that if the HMI’s concerns about SID (in the 

context of facilities’ FFS contracts) are misplaced or overstated, it may also explain why funders 

would not be particularly enthusiastic about introducing ARMs. 

83. Finally, we understand from Netcare that DH recently initiated and implemented ARMs for hip 

and knee arthroplasty, where DH pays all suppliers in the industry exactly the same amount for 

those procedures. The ability of a single funder to deliver such an ARM agreement is consistent 

with substantial bargaining power being exercised by that funder. 

5. The HMI’s suggestion that DH’s substantial size may weaken its 

bargaining position is unsubstantiated, contrary to the available 

evidence and contrary to the HMI’s own findings 

84. According to the Provisional Report, “[g]iven the substantial volumes accounted for by 

Discovery Health it would be unable to switch all its beneficiaries to alternative hospitals. While 

this may weaken its bargaining position relative to any one hospital group, it may not be 

necessary to divert all volumes in order to significantly and negatively impact hospital 

revenue.”104 

85. We begin by noting that the HMI recognises that DH may not need to divert all its volumes in 

order to exercise its substantial bargaining power.105 However, to the extent DH’s size is a 

constraint, it does not support the claim that DH has insufficient countervailing bargaining power 

when dealing with large hospital groups.  

86. Specifically, the suggestion that DH’s size may weaken its bargaining position is at odds with the 

HMI’s own finding that there is a “strong negative relationship between negotiator size and 

tariff, with the result largely driven by these two large negotiators – Discovery Health (the 

administrator) and GEMS…Over time, this has translated into lower tariffs for GEMS and 

Discovery Health.”106  

                                                 
103 See discussion in ¶¶ 94.a–94.c. 

104 Provisional Report, ¶ 287, p 220. 

105 Provisional Report, ¶ 287, p 220. 

106 Provisional Report, ¶ 290, p 221. 
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87. It is also contrary to DH’s own assessment of its bargaining position107 and documentary 

evidence from Netcare’s negotiations with DH. For example, in the Bargaining Report we noted 

a document prepared in the ordinary course of business by Netcare titled [Redacted].108 In other 

internal memos discussing negotiations with DH, Netcare asks the questions: [Redacted]109 and 

[Redacted]110 

88. [Redacted]111 [Redacted].112  

89. Finally, we note that on one hand the HMI is concerned about SID driven in part by what it 

believes is excess hospital capacity,113 but on the other hand it also suggests that DH’s size may 

preclude it from taking its volumes elsewhere. The HMI seems to be suggesting that there is 

simultaneously both excess capacity (resulting in SID) and insufficient capacity (preventing DH 

from taking volumes elsewhere), which obviously cannot be the case. 

6. The HMI does not assess the implications of the imminent NHI on 

hospital tariffs  

90. The HMI is undesirably silent on the likely implications of the imminent NHI on hospital tariffs. 

While it may be difficult to assess these implications at this stage, [Redacted]. For our part, we 

imagine that a large government-backed health insurer could potentially have even greater 

countervailing bargaining power than both DH and GEMS. Indeed such a scheme would have 

the ability to drive down hospital tariffs even further. 

C. The HMI’s conclusion that existing ARMs between funders and 

hospitals are insufficient and ineffective is not well-founded 

91. According to the HMI: 

                                                 
107 For example, in a hearing with the HMI, the CEO of DH stated, “I believe that Discovery Health does have 

countervailing power on behalf of the eighteen medical schemes that we negotiate with a mandate for.”  He also 

stated that, “[o]verall, I do believe that we have countervailing power. The result of that has been that in our 

environment, we have been able to contain hospital costs and cost per event pretty much at CPI for the last many 

years.” (Market Inquiry into the matter of Private Healthcare Sector, Hearing 3/Day 2, Cape Town International 

Convention Centre Cape Town, 2 March 2016, pp 81, 83). 

108 [Redacted]. 

109 [Redacted].  

110 [Redacted].  

111 Bargaining Report, ¶¶ 1.26; 4.49. 

112 Bargaining Report, ¶ 4.30. 

113 Provisional Report, ¶ 359, p 234. (“The observed increase in bed capacity over time further coincides with this 

increasing utilisation, thus suggesting that excess capacity is driving use, and a possibility of supplier induced 

demand (SID).”). 
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a. “Several hospital groups claim a substantial proportion of their revenues are classified as 

ARMs, an indication that these models are already a significant part of the market. 

However, there are concerns regarding the effectiveness of these ARMs given the 

substantial carve-outs included in the contracts and the subsequent implication for actual 

risk transfer to the hospitals.”114  

b.  “Evidence received by the HMI and analysis done by WTW indicates that the ARMs 

currently in the market are not effective at reducing scheme costs and have limited bearing 

on tariff negotiations.”115  

c. “Notwithstanding the benefits of ARMs for funders, evidence exists of unwillingness to 

initiate such proposals. This might be indicative of complacency, a result of market power 

of schemes (the ability to pass down costs to consumers) or insufficient incentives for them 

to compete or effectively bargain with the hospital groups.”116  

92. First, the HMI has presented no evidence that would causally link “complacency…market power 

of schemes…or insufficient incentives for them [funders] to compete or effectively bargain with 

the hospital groups”117 to the adoption of ARMs. 

93. Second, we note that the HMI’s conclusion is based on unreliable empirical results: 

a. To the extent the HMI concludes that ARMs currently have “limited bearing on tariff 

negotiations”118 based on its finding “that ARM admissions comprise between 3% and 4% 

of all admissions, and that this proportion has not materially increased over the period”,119 

we note that WTW/NMG itself accepts that the findings are based on an incomplete 

dataset, which does not reflect the true extent of ARM adoption.120 Furthermore, to the 

extent the HMI includes outpatients and emergency room encounters in its admission 

                                                 
114 Provisional Report, ¶ 300, p 222. 

115 Provisional Report, ¶ 303, p 222. 

116 Provisional Report, ¶ 302, p 222. 

117 Provisional Report, ¶ 302, p 222. 

118 Provisional Report, ¶ 303, p 222. 

119 Competition Commission Health Market Inquiry Expenditure Analysis Report 4: Facility Analyses 

(“Expenditure Analysis Report”), p 43. 

120 Expenditure Analysis Report, p 43 (“ARM arrangements which are identifiable from the data through a specific 

tariff code are included here – and specifically any capitation arrangements where a premium is exchanged for the 

payment of certain claims, as well as any arrangements where claims are paid as fee for service claims and 

rebalanced to the agreed fixed fees at the end of a financial cycle, will by definition be excluded… ARM admissions 

comprise between 3% and 4% of all admissions, and that this proportion has not materially increased over the 

period. This is a small proportion of total admissions from which to attempt to draw conclusions, and all of the 

subsequent analyses in this section should be interpreted in that light.”). 



Strictly Confidential – See Form CC7 

 

 34  

statistics, the 3% to 4% figure will significantly underestimate ARM adoption. Indeed, we 

understand from Netcare that ARMs account for around [Redacted] of its 2017 revenue.  

b. To the extent the HMI concludes that existing ARMs are ineffective based on (i) 

WTW/NMG’s analysis comparing the cost per admission and/or (ii) their trends between 

ARM and non-ARM admissions for specific procedures,121 we note that WTW/NMG itself 

states that it is “important to note that claims for ARM admissions typically contain less 

detail, which makes it almost impossible to apply conventional risk adjustment 

methodologies that would enable comparisons between ARM and non-ARM admissions on 

a like for like basis.”122  

94. Third, the HMI states that, “[FFS] tariffs, regardless of how they are negotiated, are a reflection 

of market failure within the private healthcare system.”123 However, it reaches this conclusion of 

“market failure” without considering convincingly the scale of either the costs or benefits of 

moving to ARMs or whether there are genuine barriers to the adoption of ARMs that do not 

reflect competition problems. Indeed, we understand from Netcare that ARMs have not been 

adopted to a greater extent either because they are unable to agree on the terms of ARMs or it is 

costly to enter into and administer such agreements. In particular, we understand the following 

from Netcare: 

a. In order to implement “cost per event” based ARM agreements, the parties must be able to 

classify patient episodes into specific DRGs and then compute average costs across several 

patients. This requires complex actuarial analyses that rely on there being sufficient patient 

volumes and proficiency with DRGs, which until the recent past was not available in South 

Africa. These barriers to adoption exist irrespective of the size of the funder, but are 

particularly pronounced in the case of the smaller ones.  

b. Even for ARM models like fixed fees or “per diem” arrangements, where DRG 

classifications and sufficient patient volumes are not significant barriers, substantial 

empirical analyses of hospital costs are necessary to come to an agreement on 

reimbursement rates. Doing so entails significant time and effort on the part of both 

funders and hospital groups. 

                                                 
121 The analysis finds that the CPA for ARM admissions were higher for certain (but not all) procedures. See 

Expenditure Analysis Report, pp 42–47. 

122 Expenditure Analysis Report, p 45 (emphasis added). 

123 Provisional Report, ¶ 103, p 468 (emphasis added). 
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c. Parties face regulatory uncertainty in the case of ARMs that are inclusive of hospital, 

doctor and other provider costs as they could be construed as “fee sharing” between the 

providers.  

95. Netcare also notes that as funders have become increasingly proficient with DRGs, they are able 

to make like-for-like comparisons of hospital costs across groups, which can help lower hospital 

costs and has reduced funders’ need for controlling costs by entering into ARM agreements.  

96. Thus, the alleged low adoption of ARMs may not be the result of competition failures (as 

asserted by the HMI). Instead, it may be a symptom of the costs of adoption, analysis and 

negotiation experienced by stakeholders.   

97. Fourth, we note that even existing network agreements based on FFS rates already entail 

significant risk for hospital groups. Specifically, a hospital group necessarily takes on significant 

volume risk when they offer network discounts without volume guarantees.  

98. Fifth, we note that transferring risk from funders to hospital groups will theoretically require 

greater payments to the hospital groups (whose shareholders will need to be compensated for 

taking on the increased risk). The HMI seems to believe that the efficiency gains outweigh the 

costs for hospital groups to bear that risk but does not offer any convincing analysis of the 

question. We note for example, that funders manage the admission of members into a scheme, 

and as such, have considerable knowledge regarding the riskiness of its members who are likely 

to use a provider’s hospitals.  

99. In summary, the HMI offers no compelling economic evaluation of the economic questions 

around whether the risk sharing between hospital groups and funders is currently sub-optimal. It 

measures neither the benefits of a move away from FFS to ARM contracts, nor the associated 

costs (e.g., transaction costs of negotiating ARM agreements (see above) and higher hospital 

prices to compensate them for taking on greater risk). 

100. Finally, we note that while the HMI raises concerns about the “substantial carve-outs” with 

regard to the effectiveness of ARMs, it does not present any evidence regarding the level of 

“carve-outs” in existing ARM contracts. 

D. The HMI’s evidence in support of its conclusion of SID in South 

Africa is insufficient 

101. Part of the HMI’s evidence in support of its conclusion that there is SID in South Africa suggests 

that greater levels of competition lead to negative outcomes and that concentrated areas out-
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perform areas that are less concentrated.124 Put differently, the HMI suggests that hospital groups 

tend to overinvest in facilities the more competitive the market. However, to make the case that 

competition is resulting in “excessive supply” requires evidence of high levels of business 

stealing and low levels of market expansion because under such circumstances entry or 

investment can be more desirable to the entrant or the investor than it is to society.125 If, 

however, investments result in market expansion (e.g., greater access to healthcare to otherwise 

underserved patients) or improvements in quality of care, then it is a sign that competition is 

driving beneficial outcomes for consumers. As a result, the HMI should place a high evidentiary 

burden on the argument that more supply is bad for patients (not least because, as discussed in 

paragraph 170 below, it implies less competition would be good for patients).  

102. To the extent the HMI’s finding of SID relies on finding a positive correlation between the 

number of beds/doctors and the probability of admission, we note that more supply can also be 

beneficial for patients (e.g., through positive market expansion).126 While competition economics 

ordinarily progresses by developing refutable hypotheses that can be tested against the data, in 

this instance, a positive correlation between probability of admission and additional facilities can 

be consistent with either positive outcomes (e.g., conventional market expansion effects) or, 

alternatively, the bad outcomes the HMI emphasises (SID). As a result, if there are any potential 

positive reasons to observe market expansion whatsoever, then the hypothesis the HMI tests 

using its SID regression analysis would not be rejected even if the market were well performing 

and SID were not an issue!  

103. To illustrate one possible reason the HMI might expect to observe at least an element of market 

expansion, suppose that doctors consider the benefits of a procedure against the risks when 

advising patients whether to go ahead and have a procedure done. Doctors may decide their 

patients will benefit from a better trade-off in the presence of two facilities compared to the 

situation where there is only one hospital and so make different recommendations as to the 

appropriate course of treatment for patients. If so, then more facilities may result in more 

admissions (market expansion) for positive reasons not associated with SID (and so the inference 

that the HMI’s regression is providing evidence of SID would be unsound). In short, we believe 

the HMI must satisfy itself there are no good reasons to expect “market expansion” to infer SID 

directly from its regression analysis. 

                                                 
124 Provisional Report, ¶¶ 376–396, pp 237–240. 

125 See Mankiw, N. Gregory and Michael D. Whinston. “Free entry and social inefficiency.” RAND Journal of 

Economics 17.1 (1986): 48–58; and Berry, Steven and Joel Waldfogel. “Free entry and social inefficiency in radio 

broadcasting”, RAND Journal of Economics, 30.3 (1999): 397–420. 

126 For more detailed assessments of the HMI’s SID analyses, see Guerin-Calvert Response, Section V. 
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IV. The HMI’s provisional recommendations for suppliers of 

hospital services 

104. We begin by noting that we found the Provisional Report’s chapter on Recommendations 

(Chapter 10) very challenging to properly engage with. The HMI’s recommendations are 

extensive and affect almost all facets of a complex healthcare market. However, the chapter is 

poorly structured and does not provide a clearly and convincingly argued case necessary for a 

remedies analysis.   

a. It is unclear whether certain recommendations are meant to address specific competition 

problems or are meant to achieve certain stated “principles” (outcomes that would be good 

to achieve in the HMI’s view), where those principles include elements close to the very 

recommendations that are subsequently made. We remain unsure how the HMI considers 

these “principles” fit with a more conventional approach to evaluating remedies. The list of 

principles appears to be neither a list of problems nor a properly motivated list of remedies. 

The result is that the metaphorical cart is placed before the metaphorical horse. For 

example: 

i. The HMI initially motivates its price control recommendations citing a purported 

“tariff vacuum”, but also states that those controls are recommended with a set of 

six principles it has in mind.   

ii. The HMI considers that hospital groups have market power. While this could 

indicate a need for a remedy promoting competition (one of the HMI’s stated 

principles), the HMI instead appears to address the alleged symptoms of adverse 

effects of a lack of competition—in particular, it proposes to introduce a price 

control.   

b. More generally, it is not always apparent from the Provisional Report which alleged 

competition problems each of the remedies is meant to address. This is particularly 

pronounced when the chapter proposes a long list of recommendations without identifying 

the specific element(s) of the legitimate harm each component of the remedies package is 

meant to address or why the remedies package would not be effective without a given 

component. For example, the HMI sets out a list of eleven recommendations for provider 

networks mentioned without linking them to one or more particular legitimate harms they 

seek to address.127  

                                                 
127 Provisional Report, ¶¶ 155.1–155.11, pp 475–476.  



Strictly Confidential – See Form CC7 

 

 38  

c. Naturally, there are considerable linkages across recommendations given their extensive 

reach.  

i. As far as we can tell, the HMI has made little effort to evaluate and set out its views 

regarding those linkages (while the HMI requests that stakeholders should take all 

linkages into account when submitting their comments).128   

ii. The HMI makes what appear to be “supporting” recommendations without 

clarifying how those additional remedies are meant to interact with the “main” 

remedies. For example, after making the list of eleven recommendations for 

provider networks, the HMI states, “[f]acility and pathology DSP arrangements, in 

particular, should be far more competitive than they are at present. Some of the 

recommendations that are worth considering include…”129 

d. The HMI makes recommendations without any justification for certain aspects of those 

recommendations. For example, in proposing a new licensing regime, the HMI does not 

explain why it views 20% to be the appropriate market share cap for Netcare.130  

e. There is no meaningful incremental analysis for the various elements of the remedies 

package. While such an incremental analysis will not always be necessary, the HMI should 

at least consider why an incremental analysis is not necessary. As the Competition Appeals 

Tribunal (“CAT”) in the UK has previously described:131   

An incremental analysis may, of course, be a valuable tool in the fashioning of an 

effective and proportionate remedy package where, for example, the question is whether 

the addition of a further remedy to a package which would be reasonably (but not 

totally) effective without it would be cost effective. Such an added remedy may, upon 

an incremental analysis, increase the overall benefits of the package by an amount that 

is less than the added cost. 

f. Finally, we note that there are numerous instances where the specific text in the HMI’s 

Provisional Report is unclear or ambiguous. To pick just a few of many possible examples: 

                                                 
128 Provisional Report, ¶ 16, p 455 (“In considering these recommendations, stakeholders should thus have regard to 

the links between recommendations as well as the sequence of implementation, where specified.”). 

129 Provisional Report, ¶ 156, p 476 (emphasis added).  

130 Provisional Report, ¶ 79, p 465. 

131 Barclays Bank v. Competition Commission in the Competition Appeals Tribunal, ¶ 118. Available at 

https://www.catribunal.org.uk/sites/default/files/Judg_1109_Barclays_16.10.09.pdf. We note that remedies such as 

price controls are likely to be partially effective at best for reasons we discuss below in Section IV.C.1. 

https://www.catribunal.org.uk/sites/default/files/Judg_1109_Barclays_16.10.09.pdf
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i. It is difficult to tell whether the HMI envisions bilateral bargaining between funders 

and hospitals will follow once FFS tariffs are published. Will those negotiations 

happen only for ARMs or for ARMs and FFS?    

ii. It is not even clear whether the HMI is actually proposing a particular remedy when 

it makes statements such as, “[n]etwork contracts should contain an element of 

sustainable risk transfer.”132 Also, it is far from clear what the HMI means in 

practice when it says things like: “[t]he structure of network agreements must 

promote transparency regarding pricing, health outcomes and location of 

practitioners and facilities”133 or “[r]easonable patient access to service providers 

must be a key consideration in development of provider networks”.134  

105. For these reasons, it is particularly challenging to assess the proportionality of the HMI’s 

recommendations. Nevertheless, with a view towards being constructive, we address the HMI’s 

remedies package based on our best interpretation of its proposals.  

106. To do so, we begin by briefly outlining our understanding of the harms provisionally identified 

by the HMI. Next, we set out the HMI’s recommendations as they relate to hospital groups while 

linking those recommendations to the alleged competition harms identified by the HMI (to the 

best of our understanding). We then proceed to discuss the HMI’s stated principles for designing 

its remedies package, noting that the HMI seeks to draw lessons from the criteria used by the UK 

CMA. Finally, we assess the HMI’s provisional remedies package, grounded in the principles 

traditionally used by competition authorities when designing a remedies package, in particular 

the principle of proportionality. 

A. Summary of the competitive harms identified by the HMI 

107. As stated above, it is quite challenging to link each of the HMI’s numerous recommendations to 

specific competition problems. However, to our best understanding, the HMI’s recommendations 

are geared towards addressing the following alleged concerns it raises: 

a. The hospital market is highly concentrated, with little competition between the three large 

hospital groups and insufficient competitive pressure from the smaller ones (including 

independents), which gives the three groups significant bargaining power over funders and 

has resulted in hospital tariff rates that continue to remain at “anticompetitive” levels.135  

                                                 
132 Provisional Report, ¶ 155.4, p 475. 

133 Provisional Report, ¶ 155.1, p 475. 

134 Provisional Report, ¶ 155.2, p 475. 

135 Provisional Report, ¶ 56.1, p 462; Provisional Report, ¶ 375, p 237. 
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b. Funders are unable to exercise sufficient bargaining power over hospital groups because of 

an alleged inability to compare (a) hospital prices due to a “tariff vacuum”136 and (b) the 

quality of service across hospitals.137 

c. The existing FFS system has resulted in SID and there is insufficient adoption of ARMs 

(potentially due to weak competition between funders), which would help control those 

costs.138 

108. It is noteworthy that although it raises concerns about concentration in the hospital market, the 

HMI’s main concern does not seem to be existing hospital tariffs. Rather, the HMI is mainly 

concerned about SID: “A key problem underlying high and rising costs of care and medical 

scheme contributions is not primarily prices as such (although quasi-fixed at a non-competitive 

level), but overcapacity and over-investment in technology, higher treatment volumes and 

complex, intensive and expensive treatment methods than evidence may suggest is needed to 

benefit patients.”139  

109. Finally, for the avoidance of doubt and for the reasons given above and in previous submissions, 

we do not believe that the HMI has compiled a convincing evidence base that would establish 

that its potential concerns are well-founded. Nonetheless, in what follows we will consider the 

proportionality of the HMI’s provisional recommendations under the necessarily adopted 

presumption that it has accurately identified competition problems in South Africa’s private 

healthcare market. We focus our attention on the HMI’s main recommendations for facilities that 

are supposed to address the above concerns.140  

                                                 
136 Provisional Report, ¶ 101, p 468 (“One of the most frequent complaints made to the Inquiry is that there is 

currently a “tariff vacuum” in the private healthcare sector that makes it very difficult for schemes and members to 

estimate and compare the costs of care amongst providers.”). 

137 Provisional Report, ¶¶ 157–158, p 476 (“One of the key competition challenges we identified is that there is no 

reliable information available on health outcomes in the private healthcare sector. This information would allow 

patients to better care and providers. It would also improve the ability of healthcare funders to meaningfully 

compare costs and quality on value for money when contracting with providers. Further, providers would be able to 

use these data to track and compare performance and make necessary changes where outcomes fall below industry 

benchmarks.” and “The lack of outcomes information seriously impairs competition and consumer choice in South 

Africa and also limits providers’ ability to continually improve the service they provide. Radically improving the 

availability of information on quality of care will allow doctors to compare results and improve treatments. It will 

also provide funders the information they need to improve contracting.”). 

138 Provisional Report, ¶ 56.10, p 463 (“Serious levels of supplier-induced demand and the continued predominance 

of fee-for-service as the primary mode of reimbursement for healthcare goods and services.”); Provisional Report, ¶ 

307.3, p 223 (“Evidence of unwillingness to initiate ARMs may be indicative of complacency, potentially because 

of market power on the part of schemes or insufficient incentives to compete.”). 

139 Provisional Report, ¶ 59, p 12.    

140 For example, we do not consider recommendations related to “Practice Code Numbering”, the “Broker Regime”, 

or some of the details around facility licensing, e.g., the recommendation that license applicants should provide 
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B. Summary of the HMI’s recommendations in relation to facility 

groups 

1. Price control recommendations 

110. HMI’s stated objective for recommending price controls is to remedy a “tariff vacuum”, which 

purportedly makes it difficult for funders to compare hospital tariffs.141 However, during her 

remarks at the HASA 2018 Conference, the HMI Panellist, Professor Sharon Fonn, seemed to 

suggest that (part of) the price control recommendations were only directed at specialists, and 

that the existing regime of independent bilateral negotiations between funders and hospitals will 

continue. This appears to contradict the HMI’s stated objective for proposing price controls in 

the Provisional Report. We submit to the HMI that if it believes that price controls are not 

necessary for hospital tariffs (which would be consistent with its finding that hospital tariffs are 

not too high), then it should say so more clearly. As it stands, the Provisional Report 

recommends the following controls on hospital tariffs (so far as we can tell).  

a. Proposal 1: Regulated Pricing 

111. Under this proposal, the SSRH will set the FFS tariffs after considering simultaneous 

submissions from various stakeholders and following its own research. For PMB items, the tariff 

will act as a price ceiling and balance-billing or co-payments will not be allowed. For non-

PMBs, the tariff will act as a “reference price”,142 but out-of-pocket payments may be imposed 

after the “patient’s informed consent has been secured by the practitioner, or if the higher tariffs 

are an outcome of negotiations between funders and practitioners.”143  

112. The HMI proposes that the tariff will be published and updated annually.144 A failure to reach an 

agreement and/or fundamental disagreements with the outcomes will be resolved through a 

compulsory arbitration mechanism.145 

113. Although it is not entirely clear from the Provisional Report, the HMI seems to suggest that after 

the FFS tariff is published, there will conceivably be a round of bilateral negotiations where 

funders and hospital groups can negotiate ARMs and potentially also FFS rates.146 

                                                 
“[i]nformation on the proposed site indicating whether it has already been acquired or an indication of a tentative 

right to acquire…” See Provisional Report, ¶ 73.1, p 465. 

141 Provisional Report, ¶ 101, p 468. 

142 Provisional Report, ¶ 110.4, p 469. 

143 Provisional Report, ¶ 118, p 470 (emphasis added). 

144 Provisional Report, ¶ 116, p 470. 

145 Provisional Report, ¶ 129, p 471. 

146 Provisional Report, ¶ 132, p 471. 
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b. Proposal 2: Multilateral Tariff Negotiation 

114. This proposal, “shares some features with the regulated option, the fundamental difference is that 

the stakeholders are encouraged to bargain and reach agreement within a framework set by the 

regulator (the SSRH).”147 Specifically, “[i]nstead of presenting their tariff proposals to the 

regulator for tariff determination as [in Proposal 1]; the stakeholders will prepare individual 

proposals and present them simultaneously within the forum. Stakeholders will then negotiate 

FFS tariffs within a multilateral negotiating forum accommodated and governed by the 

SSRH.”148 Like under Regulated Pricing, no balance billing will be allowed for PMB tariffs.149 

For non-PMBs, although the HMI states that, “[o]ther FFS [i.e., non-PMB] tariffs will be 

considered reference prices”,150 it does not clarify whether under this proposal balance-billing 

will be allowed for non-PMB items.  

115. The HMI proposes to publish the negotiated FFS tariffs once finalised.151 Similar to Regulated 

Pricing, (i) a failure to reach an agreement and/or fundamental disagreements with the outcomes 

will be resolved through a compulsory arbitration mechanism;152 and (ii) although it is not 

entirely clear to us, there will be a further round of bilateral negotiations.153 

2. Recommendations that restrict the nature of contracts for the 

provision of services to network options 

116. Citing “concerns associated with provider networks [that] include the potential exclusionary 

nature of networks and a reduction in consumer choice”,154 the HMI makes eleven 

recommendations related to provider networks.155 Most of the eleven “recommendations” appear 

                                                 
147 Provisional Report, ¶ 123, p 470. 

148 Provisional Report, ¶ 124, p 470. 

149 Provisional Report, ¶ 128, p 471. 

150 Provisional Report, ¶ 128, p 471. 

151 Provisional Report, ¶ 128, p 471. 

152 Provisional Report, ¶ 129, p 471. 

153 Provisional Report, ¶¶ 131–140, pp 471–472.   

154 Provisional Report, ¶ 155, p 475. 

155 Provisional Report, ¶¶ 155.3, 155.11, pp 475–476. (“155.1. The structure of network agreements must promote 

transparency regarding pricing, health outcomes, and location of practitioners and facilities; 155.2. Reasonable 

patient access to service providers must be a key consideration in development of provider networks, 155.3. 

Network arrangements should not restrict service providers from charging fees that are lower than those negotiated 

even by their own network managers; 155.4. Network contracts should contain an element of sustainable risk 

transfer; 155.5. Network contracts should be designed to ensure that they measure, monitor and reward delivery of 

quality care; 155.6. Any provider who can match network FFS prices set up by any medical scheme network should 

be allowed to provide services to the same scheme population. However, selective contracting on patient volumes, 

price and quality must be allowed for ARM agreements to be effective; 155.7. Network arrangements must 

progressively reduce fragmentation of service delivery and promote integrated delivery among clinicians, without 
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to be outcomes that the HMI would like to see, rather than remedies specifically meant to 

address one or more competition problems. For example, in recommending that (i) “[n]etwork 

arrangements should not restrict service providers from charging fees that are lower than those 

negotiated even by their own network managers”;156 and (ii) “No balance billing for services 

provided by approved network providers must be allowed”,157 the HMI makes no effort to 

describe the scale of these problems. In other words, there is little evidence to assess whether 

they are even addressing legitimate harms in need of a remedy. For example, Netcare informed 

us that it does not engage in either of those practices and that network agreements expressly 

forbid balance billing by network facilities. Moreover, it is not at all clear how the HMI contends 

these provisional recommendations would be effective in solving the stated harms of 

exclusionary conduct and reduction in consumer choice.  

117.  The HMI proposes, in particular, the following recommendations that we consider in this report: 

a. “Network contracts should contain an element of sustainable risk transfer.”158 

b. “Any provider who can match network FFS prices set up by any medical scheme network 

should be allowed to provide services to the same scheme population. However, selective 

contracting on patient volumes, price and quality must be allowed for ARM agreements to 

be effective.”159  

118. The HMI also states:160 

Facility and pathology DSP arrangements, in particular, should be far more competitive. 

Some of the recommendations that are worth considering include the following: 

156.1 DSP partners should only be appointed after an open tender process and results 

of the process must be lodged with the SSRH and published.  

156.2 Tenders should be advertised broadly through popular media in addition to 

websites of the SSRH, CMS, affected medical schemes and administrators. 

Advertisements should remain open for at least one calendar month. 

                                                 
introducing incentives for supplier induced demand. 155.8. Network arrangements must promote competition among 

health care product suppliers, i.e. avoid product exclusivity without selected network suppliers having been involved 

in competitive bidding; 155.9. Arrangements must promote local funder/provider contracting; 155.10. No penalties 

must be levied on consumers for emergencies and poorly accessible network providers; and 155.11. No balance 

billing for services provided by approved network providers must be allowed.”). 

156 Provisional Report, ¶ 155.3, p 475. 

157 Provisional Report, ¶ 155.11, p 476. 

158 Provisional Report, ¶ 155.4, p 475. 

159 Provisional Report, ¶ 155.6, p 475. 

160 Provisional Report, ¶ 156, p 476. 
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156.3 DSP contract arrangements should not be longer than two years…to eliminate 

evergreen contracts while leaving the door open for new entrants to compete. 

3. Recommendations on addressing hospital market concentration  

119. To address the purported issue of hospital market concentration, the HMI is also considering (i) 

hospital divestitures or (ii) imposing a moratorium on issuing licenses to Netcare, Life and 

Mediclinic. Specifically, the HMI states:161 

We have considered a number of options on how to address [concentration], including 

divestiture and imposing a moratorium on issuing licences to the three large hospital 

groups, namely, Netcare, Life and MediClinic. The moratorium would require that these 

hospital groups should not be granted licences for new facilities, nor licences or 

permission to increase the number of beds within existing facilities until such time as 

the national market share of each of the big three hospital groups, by number of beds, 

is no more than 20%. The moratorium will be in place until new entry or growth in the 

private sector achieves a better competitive balance. 

4. Recommendations to foster greater ARM adoption 

120. The HMI’s recommendations to foster greater adoption of ARMs stems from its observation that 

“[FFS agreements] do not consider quality of care, nor do they consider or try to reduce supply-

induced demand.”162 According to the HMI, its “position resonates with that of the National 

Commission on Physician Payment Reform in the USA which [found] that FFS is inherently 

inefficient and generates ‘problematic’ financial incentives [and] recommends a phased 

transition from ‘price-only’ FFS to reimbursement models that reward physicians and facilities 

for value and quality.”163  

121. Although the HMI “strongly supports a transition from FFS to alternative reimbursement 

models”,164 it notes that it is “not in a position to prescribe how this should happen.”165 

Nevertheless, the HMI has made the following recommendations in order to encourage greater 

adoption of ARMs:166  

a. a change in scheme governance to align scheme interests more closely with members; 

                                                 
161 Provisional Report, ¶ 79, p 465. 

162 Provisional Report, ¶ 103, p 468.  

163 Provisional Report, ¶ 144, p 474.  

164 Provisional Report, ¶ 145, p 474. 

165 Provisional Report, ¶ 145, p 474. 

166 Provisional Report, ¶ 146, p 474. 
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b. a requirement that schemes report on what they have done to promote value-based 

contracting, address SID and contain non-healthcare expenditure; 

c. the review of the HPCSA ethical rules to allow for multidisciplinary practices and global 

fees; and 

d. the encouragement of geographic based new entrants into the [funders] market.  

122. In addition, the HMI’s position appears to be that (i) bilateral negotiations under either price 

control regime (the Provisional Report is very unclear on this matter); and (ii) health outcome 

reporting by the Outcome Measurement and Reporting Organisation (“OMRO”) will encourage 

greater adoption of ARMs. 

5. Recommendations on reporting of health outcome measurements 

123. According to the HMI, “[o]ne of the key competition challenges…is that there is no reliable 

information available on health outcomes in the private healthcare sector.”167 It therefore 

recommends “[a] nationwide system of measuring and reporting [health outcomes].”168 It 

recommends that the system should be overseen by a so-called OMRO, which is to be “fully 

functional within 6 years of the conclusion of this inquiry.”169 

C. Assessment of the HMI’s recommendations 

124. In designing its remedies package, the HMI notes the following: 

a. “The principle of appropriateness suggests that the remedy must be measured against the 

harm it wishes to address, the effect on the stakeholders involved, and the purpose it 

wishes to achieve. Simply put, there must be a fit between the recommendations made and 

the harm they wish to address.”170 

b. “The HMI also considered the factor of practicability, that is, whether its recommendations 

would be practical to implement. We evaluated whether there were any legal and structural 

hurdles to the implementation of the recommendations and where those existed, how they 

could be dealt with.”171 

                                                 
167 Provisional Report, ¶ 157, p 476. 

168 Provisional Report, ¶ 161, p 476. 

169 Provisional Report, ¶ 166, p 477. 

170 Provisional Report, ¶ 11, p 455. 

171 Provisional Report, ¶ 12, p 455. 
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c. “The interventions we have proposed are closely interrelated and market failures may 

persist if a partial approach to the implementation of the recommendations is adopted. The 

recommendations should thus be seen as a package.”172 

d. “In some cases, the HMI has proposed an explicit sequence for implementation. In others, 

we have made the interdependencies known and have cautioned against piecemeal 

implementation. In considering these recommendations, stakeholders should thus have 

regard to the links between recommendations as well as the sequence of implementation, 

where specified.”173  

125. Since the HMI claims that it drew on the CMA’s approach in designing its remedies,174 we do 

not believe it controversial that the principles that should properly guide remedies design are 

those embodied in the definition of proportionality, as set out by the CMA’s Guidelines for 

market investigations (“CMA Guidelines”).175   

126. In particular, drawing on the case law of the European Court of Justice in its Fedesa judgment,176 

the CMA designs remedies by considering whether remedies are likely to be proportionate,177 

where “[a] proportionate remedy is one that: 

a. is effective in achieving its legitimate aim;  

b. is no more onerous than needed to achieve its aim;  

c. is the least onerous if there is a choice between several effective measures; and  

                                                 
172 Provisional Report, ¶ 15, p 455. 

173 Provisional Report, ¶ 16, p 455. 

174 Provisional Report, ¶ 13, p 455. (“Lessons were also drawn from the criteria used by the UK CMA when 

considering its remedial action. For example, the CMA considers how comprehensively the possible remedy options 

(individually or as a package) address the adverse effects on competition and/or the resulting detrimental effects on 

customers and whether they are reasonable and practicable.”).  

175 “Guidelines for market investigations: Their role, procedures, assessment and remedies”, CMA, April 2013. 

Available at 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revis

ed.pdf.   

176 R v. Ministry of Agriculture, Fisheries and Food and Secretary of State for Health, ex parte Fedesa [1990] ECR 

I-4023, ¶ 13 (“Fedesa”). Cited in Barclays Bank plc v Competition Commission (2009), CAT 27 (¶ 19).  

177 The CMA guidelines actually say effectiveness, practicability and proportionality (CMA Guidelines, ¶¶ 334–

347). However, the reader will note immediately that there is overlap between effectiveness, practicability and 

proportionality. In particular, practicability can be considered to be an element of effectiveness (a remedy cannot be 

effective if it is not practicable) and effectiveness is the first part of the test of proportionality (a remedy which is 

ineffective will not meet the first hurdle for proportionality). The description in the guidance arises from a mix of 

the wording used in the UK Enterprise Act (2002), which emphasises that remedies should be as comprehensive as 

is reasonable and practicable, and the language provided in the ECJ’s decision in Fedesa.  

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revised.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284390/cc3_revised.pdf
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d. does not produce disadvantages which are disproportionate to the aim.”178  

127. These principles are not identical to the HMI’s description of its intended approach, but there is a 

great deal of overlap. We respectfully suggest that the HMI could usefully adopt the approach of 

basing its analysis of remedies more directly on this longstanding and tested framework for 

structuring a competition agency’s consideration of remedies design. We believe that doing so 

would make the HMI’s evaluation of its remedies package clearer.     

128. We also believe it is important to note that the CAT has previously highlighted that “the depth 

and sophistication called for in relation to any particular relevant aspect of the inquiry needs to 

be tailored to the importance or gravity of the issue within the general context of the 

Commission’s task.”179 An implication is that the more intrusive a proposed remedy, the greater 

depth of work must be done to ensure that the remedy is indeed a proportionate one. Clearly, the 

remedies package the HMI proposes to recommend is a highly intrusive one. 

129. As we discuss further below, we do not believe that the HMI’s actual analysis of its remedies 

package in the Provisional Report takes proper account of the principle of proportionality, either 

in relation to the remedies package as a whole or in relation to specific elements of the remedies 

package. In what follows, we consider each of the CMA’s proportionality hurdles for the HMI’s 

recommendations summarised in IV.B above, with a particular focus on: (i) Price controls; (ii) 

Restrictions on provider networks; (iii) Divestments and restrictions on hospital licenses;180 and 

(iv) Recommendations to foster greater ARM adoption.  

130. For the remedies considered, we ask (in turn) whether the remedy (i) is effective in achieving its 

legitimate aim; (ii) is no more onerous than needed to achieve its aim; and (iii) does not produce 

disadvantages which are disproportionate to the aim.181   

1. Price controls 

131. As discussed in Section III.B.3 above, the HMI’s stated objective for proposing price controls for 

hospital groups (i.e., remedying the purported “tariff vacuum”) appears to be unfounded. 

Although the Provisional Report is unclear on the matter, to the extent the HMI has 

recommended price controls to determine/control hospital tariffs and foster greater adoption of 

                                                 
178 CMA Guidelines, ¶ 344. 

179 Barclays Bank plc v Competition Commission (2009), CAT 27 (paragraph 21); citing Tesco v Competition 

Commission (2009), CAT 6 (paragraph 139). 

180 The accompanying Guerin-Calvert Response (Section VII.B) discusses divestments and licensing in greater 

detail. 

181 Since the HMI really only considers one remedies package that it considers “effective” as—and only as—a 

package, the remedies analysis we provide does not emphasise the third element of proportionality (i.e., is the least 

onerous if there is a choice between several effective measures) for the HMI’s proposed remedies package.    
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ARMs, the recommendations appear unlikely achieve their legitimate aims for the following 

reasons. 

a. Are they effective in achieving their legitimate aim? 

Price controls will address a symptom rather than the root cause 

132. The HMI’s remedy of price controls does not address the alleged problem of ineffective 

competition between hospital groups. It cannot therefore be an effective remedy to the problem 

the HMI identifies of a highly concentrated hospital market.   

133. At best, the proposal to regulate tariffs could only attempt to resolve the symptom of the 

problems the HMI identifies (purportedly elevated hospital prices) and not the causes. Price 

controls would therefore at most aim to mitigate the harm that the HMI provisionally considers 

consumers of healthcare services have suffered and will not change the features of the market 

that purportedly lead to weak competition. This concern was noted in the CMA’s final report 

where they explained that a reason price controls were not implemented was because “it would 

not address the root cause of the problem.”182 

The HMI’s recommendation suffers from considerable specification risk 

134. The CMA Guidelines recommend that remedies “need to be clear to the persons to whom it is 

directed and also to other interested persons [e.g., customers, other businesses, sectoral 

regulators, and the relevant monitoring body].”183 Netcare informs us that it believes that the 

HMI’s proposed remedies for health services pricing are vague. For our own part, we have found 

the lack of detail, clarity and coherent justification have made the proposals difficult to properly 

engage with and provide meaningful feedback on. For instance, some of the immediate (and by 

no means exhaustive) questions that arise from reviewing the HMI’s recommendations are: 

a. What are the timelines under either proposal related to FFS tariffs? 

b. In the context of Proposal 1, the HMI states that FFS tariffs published by the SSRH “will 

set the maximum PMB tariffs that can be charged by service providers”,184 but non-PMB 

tariffs “may only be exceeded if the patient’s informed consent has been secured by the 

practitioner, or if the higher tariffs are an outcome of negotiations between funders and 

practitioners [i.e., doctors but not facilities].”185 In the context of Proposal 2, although the 

                                                 
182  Private Healthcare Market Investigation Final Report (“CMA Final Report”), CMA, 2 April 2014, ¶ 12.63, p 12-

12. 

183 CMA Guidelines, ¶ 336. 

184 Provisional Report, ¶ 117, p 470. 

185 Provisional Report, ¶ 118, p 470. 



Strictly Confidential – See Form CC7 

 

 49  

HMI states that, “[o]ther FFS [i.e., non-PMB] tariffs will be considered reference 

prices”,186 it does not clarify whether balance billing will be allowed.  

c. Will the SSRH, under either proposal, restrict bilateral negotiations to be solely for the 

purpose of implementing ARM contracts, or will the parties also be allowed to negotiate 

FFS rates? If so, can they negotiate both PMB and non-PMB rates? 

d. Do the negotiating parties have to reveal the bilaterally negotiated tariffs to the SSRH? If 

so, does the HMI intend to publish the negotiated tariffs? Has the HMI considered the 

competitive effects of doing so? If so, what is the HMI’s position regarding those effects? 

e. How does the HMI envision the hospital groups and funders implementing network 

options when no balance billing is allowed for PMB treatments? Does the HMI envision 

patient channelling only through out-of-pocket payments on non-PMB treatments? What is 

the HMI’s position regarding how that will affect non-PMB tariffs?  

f. Has the HMI considered how the possibility of subsequent bilateral negotiations will affect 

the participants’ initial submissions to the SSRH under Proposal 1 or tariff proposals under 

Proposal 2? If so, what are the HMI’s conclusions? If it has not considered this, why does 

the HMI not considered it to be relevant? 

g. Under Multilateral Tariff Negotiation (Proposal 2), the HMI says, “The SSRH will issue 

guidelines for the negotiations, specifying rules and condition for the negotiations process, 

including the information sharing regime.”187 Such rules and conditions may affect the 

costs and benefits of the proposed approach and, at least in principle, the comparison of 

costs and benefits could affect whether the proposal is part of a proportionate remedies 

package.  

h. Who will be the arbitrator meant to adjudicate on tariff disputes? What are the timelines for 

the arbitration process (and are they consistent with annual tariffs envisioned)? Will the 

arbitrator have enough time to come to an informed judgment? What is the proposed 

course of action if the disagreement has not been settled when the new benefit year begins?    

135. The considerable lack of clarity in the specification of the proposals not only makes it difficult to 

properly engage with the HMI’s remedies package, but if implemented without further extensive 

engagement with stakeholders, is likely to adversely impact their likely effectiveness and thus 

proportionality when measured against the concerns the HMI has identified. 

                                                 
186 Provisional Report, ¶ 128, p 471. 

187 Provisional Report, ¶ 125, p 470. 
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The regulated prices may become a de facto price rather than a maximum price 

136. As the HMI explains in its first proposal of regulated pricing, the tariffs that are published 

annually by the SSRH “will set the maximum PMB tariffs that can be charged by service 

providers.”188 However, rather than acting as a price cap below which competition is effective, 

economic research into regulatory price caps suggests that the published tariff may become a 

focal point and serve as the de facto price.189 Evidence of this in the context of private healthcare 

can also be seen from the experience during the 2009 Reference Price List (“RPL”) process. As 

the 2009 RPL Judgment explains:190   

…although the 2009 RPL purported to be a non-binding guideline for the determination 

of levels at which medical schemes reimburse (and health care providers charge) for 

health care services, it in many instances effectively determined the levels at which 

medical schemes reimbursed for these services and the amount that service providers 

were able to charge for these services. In other words, the 2009 RPL to some extent de 

facto determined levels of reimbursement and fees in the health care industry. 

137. The HMI’s proposed remedy could have very significant adverse effects if regulated tariffs were 

set “too low” as hospital groups would not be able to earn a sufficient rate of return to remain 

active. This in turn could reduce investment, drive providers out of the market and deter entry, 

all of which would be adverse to patient and medical scheme purchaser interest. If on the other 

hand, the default tariff is set as a price-cap above competitive levels (i.e., “too high”), a price 

control remedy would clearly not be effective in addressing the harm the HMI has identified 

unless competition is effective in driving prices below the price cap. 

138. Throughout, we note that the HMI does not make clear how significant it believes the size of the 

current problem with prices is, i.e., the HMI has not provided any evidence or analysis as to what 

                                                 
188 Provisional Report, ¶ 117, p 470. 

189 See, for example, Holland, Mike, Jannie Rossouw, and Jessica Staples. “Focal Point Pricing: A Challenge to the 

Successful Implementation of Section 10A (introduced by the Competition Amendment Act).” South African 

Journal of Economic and Management Sciences 18.3 (2015): 396–409 (“[P]rice coordination arises from a 

convergence of expectations or mutual understanding of what the appropriate market price should be and it is chosen 

for its salience, prominence or uniqueness in the market. The sources of focal point prices are market institutions. 

They include formal institutions such as laws and regulations such as price ceilings (credit card and loan interest 

rates or fees charged at maximum rates set by law), price floors (minimum wages), market conventions, and norms, 

such as the South African banks' prime overdraft rate fixed at [3.5] percentage points above the South African 

Reserve Bank's ("SARB") repo rate).” See also Knittel, Christopher R., and Victor Stango. “Price Ceilings as Focal 

Points for Tacit Collusion: Evidence from Credit Cards.” The American Economic Review, 93.5 (2003): 1703–1729; 

and Sheahan, John. “Problems and Possibilities of Industrial Price Control: Postwar French Experience.” The 

American Economic Review 51.3 (1961): 345–359. 

190 Hospital Association of South Africa Ltd v Minister of Health , ER24 EMS (Proprietary) Ltd v Minister of 

Health , South African Private Practitioners Forum v Director-General of Health (37377/09, 37505/09, 21352/09). 

Available at http://www.saflii.org/za/cases/ZAGPPHC/2010/69.html. Accessed on 10th April 2015, (“2009 RPL 

Judgment”), ¶ 118.   

http://www.saflii.org/za/cases/ZAGPPHC/2010/69.html
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it believes competitive prices should be or how much above competitive levels it believes current 

prices are. Indeed, as previously described, the HMI offers no empirical evidence that prices are 

actually above competitive levels at all. 

b. Are they no more onerous than needed to achieve their aim? 

139. First, the extent of the HMI’s concerns about hospital tariffs should primarily be for non-network 

options or schemes represented by negotiators other than DH and GEMS. This is because, as the 

HMI itself recognises, the magnitude of any competition problem in relation to DH, GEMS and 

network options is likely to be smaller in character. 

a. As discussed in Section II.B above, the HMI largely agrees with our conclusions in the 

Bargaining Report that large negotiators have countervailing bargaining power. Indeed, as 

the HMI itself notes:191 

34. Although there are 22 open medical schemes, this market is concentrated as 

two medical schemes constitute approximately 70% of total open scheme market 

as measured by number of beneficiaries. There is, however, one dominant open 

medical scheme, Discovery Health Medical Scheme (DHMS), that comprises 

55% of the open scheme market, and it continues to grow organically and through 

a series of amalgamations with smaller restricted schemes. The Government 

Employees Medical Scheme (GEMS) is the largest restricted scheme and is 

second only to DHMS as measured by number of beneficiaries.  

35. There are 16 medical scheme administrators in the market. Discovery Health 

and Medscheme account for 76% of the market based on gross contribution 

income (GCI), which makes the administrator market highly concentrated as 

well. 

b. The HMI itself agrees that network options are able to achieve significant price reductions.  

c. As discussed in Section III.B.2 above, even in negotiations over tariffs for non-network 

options, medical schemes can take certain actions to increase their negotiating power 

relative to hospital groups. 192[Redacted]. In addition, given that beneficiaries of non-

network options typically enjoy fewer restrictions (e.g., no co-pay) and more generous 

cover, those beneficiaries may be worse-off overall if lower hospital tariffs result in a 

reduction in those additional benefits. (As an aside, we note that the HMI has not 

performed the necessary empirical analysis to make that assessment). 

140. The HMI does not justify why price controls are required or should be applied uniformly across 

the industry, despite the likelihood that significant segments of the market do not, on the HMI’s 

                                                 
191 Provisional Report, p 10. 

192 See ¶ 71 above. 
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own analysis, suffer from the same degree of alleged consumer harm. Even if the HMI’s price 

control remedies were proportionate in relation to non-network options of medical schemes other 

than DH and GEMS, a market-wide price control would be significantly wider in scope, and 

therefore potentially more onerous than necessary. We note that the HMI has not considered the 

proportionality of the price controls it proposes relative to a less onerous remedy (one that 

involves less than market-wide price controls).  

141. Second, having proposed several informational remedies to address the alleged weak competition 

between funders, the HMI does not explain why those recommendations, if implemented, would 

be insufficient to control hospital tariffs. In particular, increasing competition between funders 

through informational remedies that lower switching costs for beneficiaries would, on the HMI’s 

analysis, increase the incentives for funders to be more efficient. This should, in turn, lower 

hospital tariffs. At the same time, if beneficiaries face lower switching costs, we have previously 

described that this may potentially worsen funders’ outside options during negotiations with 

hospital groups.193 A careful analysis will reveal which of the two effects is likely to dominate. If 

it is the former, as the HMI seems to believe, then further analysis needs to be undertaken to 

establish that more than informational remedies are required. It is not a priori obvious that the 

HMI’s price control proposals are needed.   

142. Third, to the extent the HMI’s price control proposals are meant to encourage greater adoption of 

ARMs (we found the HMI’s recommendations around this to be unclear), it must present 

evidence for why a remedy designed to minimise or remove any existing technical or regulatory 

barriers to the adoption of ARMs would be insufficient, given that such remedies would be far 

less onerous than the price control proposals.  

143. Finally we note that the HMI is undesirably unclear in its statements regarding the motivation for 

the suggested regulation of hospital tariffs. If the problem is, as the HMI writes in its Provisional 

Report, a “tariff vacuum” that makes it hard to estimate and compare the costs of care amongst 

hospital groups, it seems that less onerous remedies should be considered. Indeed, given the 

HMI’s recommendations around publication of hospital quality assessments,194 and the fact that 

Netcare informs us that even today one can compare FFS rates between hospital groups (tariff 

codes are standardised across groups), schemes could compare hospital tariffs on a like-for-like 

basis after adjusting for quality differences. It does not appear that the HMI has considered such 

informational remedies that may have been effective in addressing the problem they identified 

and less intrusive than price controls. 

                                                 
193 See discussion at ¶ C.18 of the Bargaining Report. 

194 Provisional Report, ¶¶ 98–106, p 453. 
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c. Do they produce disadvantages which are disproportionate to their 

aim? 

Price controls will be costly and very complex to administer 

144. One of the remedies the CMA considered in its private healthcare market investigation was the 

use of price controls to limit the maximum prices that could be charged at certain hospitals.195 

However, the CMA discarded the proposition because of the complexity of designing and 

updating such a remedy. As the CMA Guidelines state:196 

Certain forms of behavioural remedy seek to prevent the exercise of significant market 

power and thereby control the detrimental effects arising from an AEC. For example, 

price caps, supply commitments and service level undertakings all control the way a 

business can operate to limit any possible detrimental effects on a customer. Such 

measures are often used in regulated sectors, where it may not be feasible to introduce 

effective competition. However, this type of behavioural remedy can be complex to 

implement and monitor, given informational asymmetries between the parties and the 

authorities and the associated risk of circumvention. There is also a risk that such 

controls create market distortions, particularly if they are kept in place over a long 

period. Ensuring that measures to control outcomes remain fit for purpose in the light 

of market developments may involve costs for monitoring and enforcement agencies as 

well as for the parties subject to them.  

145. The CMA’s Final Report also cited the existing large number of different treatments/procedures 

as well as the potential introduction of new treatments/procedures as a reason a price control 

regime would be difficult and costly to set up.197 Such a concern is applicable to the South 

African healthcare market as well is clear from the failed attempt by the Department of Health to 

publish an updated RPL in 2009. Despite stakeholders’ investment of “significant amounts of 

time, energy and money to make submissions to the Director-General and to comply with the 

elaborate regime that was put in place to determine the RPL for 2009”,198 the eventual 

publication was “effectively defaulted to a RPL which provided an across-the-board 10.7% 

increase for all health care disciplines in the private sector, with no material variations across 

disciplines…and no change to the structure of the 2008 RPL.”199 The judgment also noted that, 

“[a] perusal of the submissions indicated that they were prepared on the basis of extensive 

research, including a comprehensive costing study which involved considerable person hours and 

                                                 
195 CMA Final Report, ¶ 12.63, p 12-12. 

196 CMA Guidelines, ¶ 378.  

197 CMA Final Report, ¶¶ 12.67–12.68, p 12-13. 

198 2009 RPL Judgment, ¶ 115.   

199 2009 RPL Judgment, ¶ 116.   
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significant costs to the applicants.”200 It is thus likely than any successful price control regulation 

would require significant costs to the SSRH as well as to the stakeholders.  

146. As the CMA guidelines also lay out, there are likely to be significant informational asymmetries 

between the SSRH and the other stakeholders. Such asymmetries of information will be driven in 

part by the complexity of the healthcare market and the large number of different 

treatments/procedures. We note that the Provisional Report concedes that “[u]nilateral 

determination of prices for healthcare services by a regulator risks missing pertinent information 

from stakeholders”.201 Again, we note that there were significant issues with regard to the 

verification and incorporation of information from stakeholder submissions in the attempt to 

update the 2009 RPL. Even if all those issues could be addressed, the SSRH would ultimately 

still not have all the information the stakeholders have.  

147. Given these complexities, the SSRH tariff publication process is likely to be time consuming and 

costly. Again, to use the example of the 2009 RPL, even with delays, the objectives of setting 

rates at “an appropriate, reasonable level that was grounded in the reality of the costs”202 was not 

achieved and the RPL was subsequently struck down. As the judgment noted, “[i]n fact, if the 

RPL was not grounded in the reality of the cost of medical service provision, the entire 

statutorily required process for determining the RPL became a futile exercise and a monumental 

waste of resources.”203   

148. In the context of the “monumental waste of resources”, we note that the CMA describes that in 

assessing remedies, it will take into account “potential negative effects of a remedy including the 

costs to business.”204 For example,205  

A remedy may result in implementation costs (for example, modifying a distribution 

system), ongoing compliance costs (for example, providing the [CMA] with periodic 

information on prices or reporting to the [CMA] on other aspects of compliance), and 

monitoring costs (for example, the costs of the [CMA] or other agencies in monitoring 

compliance). The [CMA] will normally collect information from parties about the 

potential cost of implementing and complying with its remedies. In evaluating such 

information, the [CMA] will bear in mind that it has less information than the parties 

have about how such potential costs have been estimated and that there might be 

incentives for parties to overstate the cost of those remedies that they do not support. 

                                                 
200 2009 RPL Judgment, ¶ 98. 

201 Provisional Report, ¶ 136.2, p 472. 

202 2009 RPL Judgment, ¶ 120. 

203 2009 RPL Judgment, ¶ 119. 

204 CMA Guidelines, ¶ 352. 

205 CMA Guidelines, ¶ 352. 
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The [CMA] is likely to place most weight on estimates of implementation and 

compliance costs where parties have provided a clear explanation of how the estimate 

was reached, together with supporting evidence as to the assumptions used to derive 

those estimates.  

149. There is no evidence that the HMI has collected or estimated the costs of complying with its 

proposed remedies in relation to hospital groups. The HMI must be careful not to introduce a 

costly price-setting regime that is analogous to the one that has so obviously failed in the past. 

Price controls may introduce quality distortions 

150. It is well known that price controls often result in quality distortions. For instance, the CMA’s 

decision to not implement price controls was motivated in part by the potential unintended 

consequences on quality.206 That is, whenever a firm is made subject to a price control it is 

necessarily incentivised to circumvent the price control and regain any lost margin by reducing 

the quality (and hence cost) of service. This well-known concern has been discussed in the 

economic literature with relation to price controls.207 Such concerns would be exacerbated by the 

extent to which the regulated prices are not in line with costs.  

151. In particular, the HMI has evidence relevant to this point from the 2009 attempt to update the 

RPL, which we note, was only an attempt to provide a non-binding guideline. The 2009 Decision 

stated that, “[t]he fact that the 2009 RPL reflected rates that were unreasonably low meant that 

private health care providers would continue to struggle to cover their costs (let alone make a 

reasonable return on investment) – a burden many of them have already carried for a number of 

years.) Ultimately, there was the real risk that the effect of the RPL Decision would play out on 

patients who may face the burden of a declining number of doctors within the country, and who 

may be confronted with general and specialist practitioners who, in an attempt to make ends 

meet, would be forced to focus on high-volume turnover of patients at the expense of quality 

provision of medical services.”208 

152. It is also worth noting that a reduction in quality can come in the form of a reduction in 

investment or innovation. As the CMA Remittal Report states, the existence of price caps, “may 

generate distortion risks over time by discouraging innovation and the introduction of new and 

better treatments and procedures”.209 

                                                 
206 CMA Final Report, ¶ 12.67, p 12-13. 

207 See, for example, Joskow, Paul, L. “The Effects of Competition and Regulation on Hospital Bed Supply and the 

Reservation Quality of the Hospital”, Bell Journal of Economics, 11.2 (1980): 421–447. 

208 2009 RPL Judgment, ¶ 118. 

209 CMA Remittal Report, ¶ 12.219. 
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Price controls may encourage stakeholders to act strategically 

153. Although its proposals are unclear, the HMI seems to be proposing a regime where after the 

SSRH publishes the FFS tariff list (under either Proposal 1 or Proposal 2) there will be a round 

of bilateral negotiations between funders and facilities to potentially enter into ARM contracts 

and possibly negotiate both PMB and non-PMB FFS rates, with the published PMB rates acting 

as a price ceiling for PMB treatments. If so, the FFS tariff list (irrespective of whether it is the 

outcome of Proposal 1 or Proposal 2) will be the default tariff if bilateral negotiations break 

down. 

154. To properly evaluate such a proposal, the HMI would need to carefully consider how the 

proposed tariff-setting regime will affect the incentives of stakeholders in the “first stage” (when 

providing inputs under Proposal 1 or submitting tariff proposals under Proposal 2). In particular, 

facilities and funders may have an incentive to make “first stage” submissions/proposals that do 

not reveal their true positions, knowing that prices will default to the published FFS tariffs under 

either proposal. The SSRH may not be able to detect such behaviour given information 

asymmetries (for example, the SSRH will never have full information about a facility’s costs). 

The Provisional Report contains little discussion to suggest that the HMI seriously considered 

how the SSRH would deal with information asymmetries in its proposals and, in particular, the 

implications of those asymmetries for the effectiveness of its remedies and proposals (although it 

does accept the concern).210 

Price controls may deter potential entrants from entering the market 

155. While the HMI appears (at times) to be in favour of increasing the number of hospital groups in 

the market,211 if price controls are implemented, potential new entrants are likely to be 

discouraged from entering as the rate of return implicit in the regulated prices is unlikely to be 

attractive enough. This was another reason the CMA gave for not implementing price controls in 

their final report:212  

[price control] would also discourage new entry into an area subject to a capping regime, 

unless the potential new entrant could be certain that the fact of its entry would result 

in the removal of price caps in that area. 

                                                 
210 Provisional Report, ¶ 136.2, p 472. 

211 Provisional Report, ¶ 79, p 465 (“[H]ospital groups should not be granted licenses for new facilities, nor licenses 

or permission to increase the number of beds within existing facilities until such time as the national market share of 

each of the big three hospital groups, by number of beds, is no more than 20%. The moratorium will be in place until 

new entry or growth in the private sector achieves a better competitive balance.”). 

212 CMA Final Report, ¶ 12.67, p 12-13. 



Strictly Confidential – See Form CC7 

 

 57  

Price controls as currently proposed will end or at the very least curtail network options 

156. Under either of its proposals for determining tariffs, the HMI seems to be envisioning a system 

where patients cannot face out-of-pocket payments for PMBs (which account for a majority of 

hospital revenues).  

157. If so, both proposals will either significantly curtail or completely terminate network options, 

which rely on hospital groups trading-off lower prices for higher patient volumes driven by 

patient channelling.   

158. If the regulated price is “too low”, hospital groups will not compete for inclusion in a proposed 

network as they will have no incentive to further reduce prices in order to attract volumes. If the 

regulated price is “too high”, facility groups may not have an incentive to compete to become 

network providers—they may prefer to enjoy the higher FFS tariff rates rather than offer 

discounts if “hard” channelling is not allowed. 

2. Restrictions on provider networks 

159. The HMI cites “concerns associated with provider networks [that] include the potential 

exclusionary nature of networks and a reduction in consumer choice.”213 We note, however, that 

by definition provider networks will entail an element of exclusion (of other providers) and as a 

result, a restriction of consumer choice–the same treatment is likely to be more expensive (with 

or without a co-pay) at a non-network facility than a network facility. In other words, one cannot 

have a network option without “exclusion” and the associated reduction in consumer choice.  

160. The question from an economic perspective is whether the exclusion and associated reduction in 

choice has resulted in a net reduction in consumer welfare. While the HMI has not attempted to 

empirically assess the impact of network options on patient (or even customer) welfare, it does 

conclude that:214  

…provider networks in general have a net positive impact on competition and should 

continue to be an option in the sector’s drive to provide quality care based on value 

[and] [t]he benefits of preferred- or designated provider networks to consumers include 

that consumers can receive more favourable pricing and certainty that they will receive 

treatment without facing balance billing. 

                                                 
213 Provisional Report, ¶ 155, p 475. 
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a. Do they produce disadvantages which are disproportionate to their 

aim? 

Restrictions on Provider Networks will end or significantly curtail network options 

161. As explained earlier, hospital groups compete to become network providers by offering price 

discounts in exchange for greater volumes. If, as the HMI recommends, “[a]ny provider who can 

match network FFS prices set up by any medical scheme network [is] allowed to provide 

services to the same scheme population”,215 then a facility group offering a tariff discount to a 

funder cannot be sure of attracting greater volumes as a result of offering a discount. In the 

absence of greater potential volumes, hospital groups will have little incentive to compete to 

become a network provider.  

162. Regarding the HMI’s recommendations that: (i) “Network contracts should contain an element of 

sustainable risk transfer”;216 and (ii) “selective contracting on patient volumes, price and quality 

must be allowed for ARM agreements to be effective”217, as explained in Section III.C above 

network agreements already entail a transfer of volume risk to hospital groups. A requirement 

that network options should include additional ARM elements will further increase the risk 

borne by hospital groups. This may reduce their incentives to enter into network agreements. As 

far as we can see, the HMI has not undertaken any such assessment. 

163. In summary, these suggested remedies seem likely to curtail the very network options the HMI 

identifies as having “a net positive impact on competition”.218 

3. Divestments and restrictions on hospital licenses 

a. Are they effective in achieving their legitimate aim?   

There is little evidence to support the conclusion that divestments or licensing 

restrictions will be effective in achieving their aims 

164. First, according to the Guerin-Calvert Response, both the HMI’s national and local concentration 

measures suffer from analytical shortcomings and are therefore not supportive of the HMI’s 

conclusions regarding hospital concentration.219 Furthermore, the Guerin-Calvert Response also 

finds that concentration has been decreasing over time and expected to continue decreasing in the 

future.220 If so, to the extent concentration in the hospitals market is already declining (with the 

                                                 
215 Provisional Report, ¶ 155.6, p 475. 

216 Provisional Report, ¶ 155.4, p 475. 
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trend expected to continue into the near future), it is not immediately clear whether divestments 

and/or licensing restrictions are needed. 

165. Second, if the HMI still finds the need to implement divestments and/or licensing restrictions, it 

will likely—at least in the short run—lead to lower concentration in some relevant markets for 

private hospitals. The question then is whether those recommendations are likely to improve 

funders’ outside options during negotiations and result in a reduction in healthcare expenditure 

while improving overall health outcomes. That will only be the case if the remedies successfully 

foster new hospital groups that are sufficiently efficient and with a suitable geographic footprint 

so that they become realistic alternatives to the incumbents. The HMI does not appear to have 

performed the necessary analysis to come to an informed conclusion in this regard.  

166. Third, to the best of our knowledge the HMI has provided no empirical evidence to even show a 

negative correlation, let alone establishing causality, between market concentration and either 

health outcomes (i.e., quality of care) or quality-adjusted prices.  

b. Are they no more onerous than needed to achieve their aim? 

The HMI’s proposals are significantly more onerous than necessary particularly in light 

of the other elements of its remedies package 

167. Given their extremely invasive nature, the HMI will recognise that in order to justify divestments 

it must overcome significant evidentiary hurdles. This is captured in the following statements 

made by the CAT in the UK: 

a. “[t]he greater the interference…the more robust and reliable the evidential basis relied 

upon to justify that interference may be required to be”;221 and  

b. “where the CC has taken such a seriously intrusive steps as to order a company to divest 

itself of a major business asset …, the [CAT] will naturally expect the CC to have 

exercised particular care in its analysis of the problem….and of the remedy it assesses is 

required.”222  

168. The HMI, however, has not provided any estimates of either the costs or benefits associated with 

divestitures or licensing restrictions. Indeed, any analysis should also take into account the 

impact of likely future entry.223 We note that the CMA undertook a detailed examination of the 

long term (over 20 years) costs and benefits of a divestiture package before discarding it in light 

                                                 
221 HCA International Limited v CMA [2014] CAT 11, ¶ 36. 

222 BAA v CC [2012] CAT 3, ¶ 20(7). 

223 See Guerin-Calvert Response, ¶¶ 52–61, for discussion of entry/expansion by NHN and Independent hospitals.  
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of the expected entry.224 In the absence of any such estimates, the presumption should be that 

those proposals are significantly more onerous than necessary.   

169. Furthermore, to the extent the HMI’s recommendation to publish hospital quality metrics (for 

example, establishment of the OMRO) fosters greater competition between hospitals, additional 

more intrusive measures like divestitures and licensing restrictions would not be necessary. 

Likewise, to the extent that the HMI concludes that SID is largely a result of doctors not 

complying with their obligations under the Hippocratic Oath, then remedies focussed on doctors’ 

contracts or employment status would appear to be a natural starting point for remedies. The 

remaining more limited concerns may not justify further remedies.  

c. Do they produce disadvantages which are disproportionate to their 

aim? 

The HMI’s own evidence suggests that divestments and licensing restrictions are likely 

to increase rather than decrease SID 

170. As stated in paragraph 101 above, the HMI’s evidence seems to suggest that hospital groups tend 

to over-treat or overinvest in facilities the more competitive the market. However, it then follows 

that increasing concentration in the hospitals market will reduce SID. For example, encouraging 

mergers would “solve” the problem of overinvestment because the merged entity will internalise 

the externality the merging parties impose on each other and reduce the amount of socially sub-

optimal investments. On the other hand, the HMI’s proposals of divestitures and licensing 

restrictions is likely to increase the incentives to oversupply healthcare and thereby increase SID 

rather than decreasing it.  

Favouring entrants may make the entire market inefficient 

171. The proposed recommendations will favour smaller hospital groups and entrants over 

incumbents by construction. However, the HMI’s evidence suggests that Netcare may be more 

efficient compared to smaller hospitals groups and independents.225 Furthermore, as far as we are 

aware, due to data limitations, the HMI has not been able to observe quality differences across 

hospitals. As a result, the HMI cannot rule out the possibility that such data would reveal that the 

                                                 
224 “We compared the costs and benefits of divestiture against a counterfactual situation in which there was no 

remedy. In coming to a view on the appropriate counterfactual situation against which to assess the costs and 

benefits of a divestiture remedy, we considered how the market was expected to develop over the next 20 years, 

particularly with respect to new entry.” (CMA Remittal Report, ¶ 65). “In order to inform our assessment of the 

proportionality of our divestiture package, we have considered both the quantifiable costs and benefits of divestiture 

and the potential impact on the quality and range of services offered in central London…We have compared these 

costs and benefits against those expected in a range of plausible counterfactual situations, in terms of the 

development of the central London healthcare market over the next 20 years.” (CMA Remittal Report, ¶ 12.69). 

225 The WTW/NMG analysis shows that cost per admissions and hospital costs are cheaper at Netcare’s facilities 

than NHN facilities. (Expenditure Analysis Report, Tables 65–68). 
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quality of care provided by Netcare is significantly better than its competitors. Thus, a 

recommendation that favours smaller hospital groups/independents over larger ones may reduce 

the overall efficiency of the hospital market. This HMI’s remedies analysis must consider this 

risk. 

172. The HMI will also be aware that capacity addition and innovation in healthcare generally entail 

significant upfront fixed costs. To the extent divestitures and restrictions on expansion prohibit 

hospital groups from either spreading those costs over several facilities and across multiple 

patients, the recommendations will potentially serve to inhibit hospital groups from making those 

upfront investments. 

The proposals may prevent hospitals groups and funders from entering into ARM 

agreements 

173. In order to properly implement a long-term ARM, sufficient patient volumes are required for a 

given hospital-funder combination. Netcare informs us that irrespective of whether the ARM is 

on a Risk-Adjusted Cost Per Event basis, or one that takes simpler forms like fixed fees/per-

diems, one needs to undertake complex actuarial analysis to ascertain average hospital costs, 

which in turn determine the hospital reimbursement rates (and therefore risk transfer) that would 

be acceptable to both parties. We understand from Netcare that the underlying analysis relies on 

having sufficient patient volumes. If the proposed remedies reduce the number of hospitals 

belonging to a group, the average costs will be determined over a smaller number of patients and 

therefore introduce greater noise into those calculations. Under such circumstances, entering into 

ARM agreements may not be feasible. 

4. Recommendations related to ARMs 

a. Are they effective in achieving their legitimate aim?    

Existing barriers that are preventing wider adoption of ARMs may render the HMI’s 

recommendations ineffective 

174. We understand from Netcare that to the extent the HMI’s remedies do not address size-related 

barriers that schemes face to adopting ARMs, they will not be effective in increasing ARM 

adoption. In particular, as discussed in Section III.C, Netcare informed us that:  

a. There are significant costs involved in developing the analyses necessary to develop an 

ARM agreement. Such costs may limit their adoption by funders and hospital groups.  

b. The analyses required to agree on an ARM contract require significant data on medical 

scheme members. Smaller funders in particular, may not have the necessary patient 

volumes required for such analyses.  
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Annex A: The HMI has not shared all available evidence in order 

to verify its claims 

175. With regard to bargaining and tariff determination, we note that the HMI has not provided us 

with all the evidence that forms the basis for its conclusions. As a result, it has not always been 

possible to properly evaluate and assess the HMI’s claims. We understand that due to the 

confidential nature of the information relied upon, many of the analyses are discussed in greater 

detail in the Bargaining Technical Annexure. The HMI stated in their Provisional Report that 

they would “compile a non-confidential version of the annexure that will allow for meaningful 

engagement before publication of the final recommendations.”226 However, this has not been 

made generally available yet (as of the date of this paper) and we were only able to view a 

redacted version during the HMI’s data room process. 

176. In order to view some of the analyses and data that the HMI relied upon with relation to 

bargaining, Mr Jerry Lin travelled to South Africa to use the data room set up by the HMI. The 

first data room session lasted four days (August 6–8 and August 10). Upon arrival on August 6, 

Mr Lin was informed that the materials explicitly related to bargaining were not available for 

him to access. Near the close of business on the third day (August 8), the following materials 

were made available: a folder containing some code, data, and workbooks relating to bargaining; 

and a redacted version of the Bargaining Technical Annexure. However, all the materials in the 

folder (i.e., the code, data, and workbooks) were corrupted and inaccessible to Mr Lin. This 

concern was immediately raised to the HMI’s staff, but it was not resolved until the beginning of 

the fourth day of the first data room session (i.e., August 10). Thus, Mr Lin had only one day to 

review the materials made available to him in the first data room session. 

177. After reviewing the materials made available on 10 August 2018, it was apparent that: 

a. Not all the underlying data and code had been made available. In particular, the raw 

underlying data and the code used to generate the intermediate datasets, which the HMI 

relied upon in its limited analyses were not provided. 

b. No documentary evidence from hospital groups or funders was provided.  

c. Scheme-specific information in the Bargaining Technical Annexure and funder data that 

the HMI had access to were not provided. We understand this was due to the lack of 

consent from all the relevant parties. 

                                                 
226 Provisional Report, footnote 254, p 154. (“Since much of the information contained in the technical annexure is 

subject to confidentiality claims, the Inquiry will engage with the relevant firms to compile a non-confidential 

version of the annexure that will allow for meaningful engagement before publication of the final 

recommendations.”). 
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178. Mr Lin had to make a second trip to the data room for three days (September 3rd–5th, 2018). The 

following additional information was made available in the second data room sessions: a folder 

containing documentary evidence submitted by the facilities, folders containing additional data 

and code relating to the analyses underlying the Bargaining Technical Annexure.  

179. After reviewing the additional materials made available on 3 September 2018, it was apparent 

that: 

a. Not all the underlying data and code had been made available. In particular, the raw 

underlying data and the code used to generate the intermediate datasets, which the HMI 

relied upon, were still incomplete in the folders that were provided. 

b. Scheme-specific information in the Bargaining Technical Annexure and funder data that 

the HMI had access to were not provided. We understand this was due to the lack of 

consent from all the relevant parties. 

180. However, despite our participation in the HMI’s data room process (which involved seven days 

in the data room), we were ultimately unable to access the following evidence that supported the 

analyses in the technical annexure: 

a. We were not provided access to the complete set of scripts and raw data files used for the 

various analyses. As such, we are unable to fully verify that the intermediate datasets the 

HMI’s analyses rely upon were constructed properly and are robust to various sensitivities 

and that certain conclusions reached in the Provisional Report are correct and sound.  

b. We were not provided access to any scheme-specific data or documentary evidence. We 

understand that the portion of the Bargaining Technical Annexure that was redacted also 

related to scheme-specific information. As such, we do not know whether the scheme-

specific data reviewed by the HMI corroborates or contradicts the conclusions laid out in 

their Provisional Report. 

181. We also note that while our Bargaining Report presented a significant amount of documentary 

and qualitative evidence in support of its conclusions, we have seen no reference to any working 

paper or other systematic qualitative analysis of documentary evidence from hospital groups or 

funders. While the HMI did provide a folder of documentary evidence submitted by stakeholders 

during the second data room session, that evidence did not appear to be systematically reviewed 

or analysed. If there was a systematic summary of that evidence, it was not provided. As a point 

of reference, we note that the CMA in their private healthcare inquiry included a detailed 43-

page appendix which “considers the key factors [the CMA] identified as part of [its] review of 
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negotiations between the main hospital groups and PMIs that are likely to most affect the 

outcome of those negotiations…”227 

 

  

                                                 
227 CMA Final Report, Appendix 6.11. (See ¶ 2, “Key evidence identified in our review of these documents is 

presented below along with views of relevant parties made in submissions and hearings.”). 
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Annex B: Additional examples on the impact of DSP recognition 

on hospital admissions 

182. [Redacted]. 

183. [Redacted]. 

184. [Redacted]. 

185. [Redacted]. 

186. [Redacted]. 

187. [Redacted]. 

188. [Redacted]. 

189. [Redacted]. 

190. [Redacted]. 


