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Mr Justice S. Ngcobo 

Chairperson, Health Market Inquiry 

The Competition Commission 

The DTI Campus 

77 Meintjies Street 

Sunnyside 

Pretoria 

Email: ccsa@compcom.co.za 

7 September 2018 

 

Dear Mr Chairperson 

 

SUBMISSIONS BY ALEXANDER FORBES HEALTH ON THE PROVISIONAL FINDINGS 

AND PRELIMINARY RECOMMENDATIONS OF THE HEALTH MARKET INQUIRY 

 

1. Alexander Forbes Health (Proprietary) Limited (“AFH”) is a broker as defined in the 

Medical Schemes Act (“the Act”)1, and is duly accredited as such in terms of section 65 

of the Act, as read with regulation 28B of the Regulations in terms of the Medical 

Schemes Act, 1998 2(“the Regulations”). 

2. AFH is also an authorised financial services provider (“FSP”) in terms of sections 7 and 

8 of the Financial Advisory and Intermediary Services Act (“FAIS”). 3   

3. We thank you for the comprehensive provisional report of the Health Market Inquiry 

(“HMI”) and for the opportunity to make our submissions on the provisional findings and 

preliminary recommendations of the HMI. 

 

 

                                                           
1Act 131 of 1998, as amended 

2The Regulations are published in Government Notice R.1262 in Government Gazette 11677 of 20 October 1999, as amended  

3Act 37 of 2002, as amended 
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Overview of AFH’s services in the context of the healthcare funding market   

 

4. The Act defines a broker as “a person whose business…entails providing broker 

services” (subject to certain exclusions that are not applicable to us). In turn, “broker 

services” are defined to include “service or advice in respect of the introduction or 

admission of members to a medical scheme” or “the ongoing provision of service or 

advice in respect of access to, or benefits or services offered by, a medical scheme”. 

5. We provide both types of services contemplated in the definition of “broker” in the Act. 

In these submissions, we refer to the first category of services as “Inception Services” 

and the second category as “Ongoing Services”. 

6. The bulk of Inception Services, and a significant number of Ongoing Services, qualify 

as “advice” as defined in FAIS. 

7. AFH provides the following spectrum of services to actual and prospective consumers 

in the healthcare funding market (which market includes products and services offered 

by medical schemes and insurers): 

 Individual and corporate (employer group) level financial needs analysis (“FNA”); 

 Analysis of new and revised products, including medical scheme benefit options 

and insurance products; 

 Analysis and advice on industry developments; 

 Advice on choice of schemes, products and combinations; 

 Administrative assistance in taking up, revising or terminating product choices; 

 Consulting to members and to employer clients, and training of members and of 

employer human resource staff to deliver assistance to members in their 

employment; 

 Member communication on behalf of schemes and/or employers; 

 Assistance with pre-authorisation and claims procedures; 

 Assistance with non-payment, co-payment and similar queries and disputes; and 

 Wellness consulting. 
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8. What we seek to convey is that it is clear, both from the Act’s definition of a broker, and 

from the actual range of services offered by AFH and other brokers, that a broker as 

contemplated in the Act does not only perform the service or function traditionally 

associated with the word “broker” in other commercial contexts, that is, “a person who 

buys and sells goods or assets for others”4 “one who acts as an intermediary: such as 

…an agent who negotiates contracts of purchase and sale”5; “an agent who, acting on 

behalf of a principal, buys or sells goods, securities, etc., in return for a commission”6; 

or, more specifically in the insurance context, “a person whose job is to provide people 

with insurance”7; “a person or a company that buys and sells…insurance, etc. for other 

people or organizations”8. Nor are those services restricted to traditional “broking” 

services, that is, “to arrange or negotiate”9; “to arrange something, such as a deal or 

agreement, etc. between two or more groups”10; “to negotiate or arrange”11. 

9. Instead, as a result of the organic development of the healthcare funding market, 

brokers as understood in this market, perform a range of functions that are required and 

remunerated by the ecosystem. It is correct, as the Act currently records, that a number 

of broker services go beyond the mere introduction of two contracting parties and the 

conclusion of a contract between them. From our reading of the provisional report, there 

is no compelling evidence that this is an undesirable state of affairs, or a situation that 

requires specific legislative intervention. On the contrary, we submit that legislative or 

regulatory intervention that directly or inadvertently disrupts this state of affairs runs the 

risk of offending against the legal requirements for appropriate remedies as mentioned 

in paragraph 11 of Chapter 10 of the HMI’s provisional report. 

 

 

 

                                                           
4www.en.oxforddictionaries.com 

5Iwww.Merriam-Webster.com/dictionary 

6www.collinsdictionary.com 

7www.Merriam-Webster.com/dictionary  

8www.dictionary.cambridge.org 

9www.en.oxforddictionaries.com 

10www.dictionary.cambridge.org 

11www.collinsdictionary.com 
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AFH’s understanding of the HMI’s key findings on the role, function and impact of brokers 

 

10. According to the HMI’s provisional report (number in brackets indicate paragraph 

numbers in the provisional report): 

(230) “Stakeholders submit that brokers potentially play an important role in reducing 

search costs and the complexity of products on offer and, in doing so, improve 

consumer welfare, grow medical schemes and strengthen competition.” 

(233) “There were 2251 broker organisations and 8552 individual brokers as of 31 

March 2017. Given this, the inquiry does not view the broker market as 

concentrated.” 

(236) “Tied brokers have a vertical relationship with administrators and medical 

schemes. Because tied brokers deal exclusively with one medical scheme 

product, they may bring efficiencies as they may better advise the 

consumer…they may also have better access to the medical scheme so may be 

able to deal with consumer queries more effectively…however…they will only 

advise their clients on products in the corporate group and not of other, potentially 

better, products.” 

(237) “Multi-tied agents focus on selling a limited number of medical scheme products. 

These brokers may bring efficiencies to their clients by providing a deeper 

understanding of their products and brokers trying to sell a wide range of product.  

However, as with tied brokers they will only advise members on the products in 

their stable…” 

 

(250) “The Tribunal found that consumers are encouraged to use brokers as they do 

not pay brokers directly.  The legislation prohibits insurers from paying brokers 

an incentive bonus, which prevents brokers from developing “comfortable” 

relationships with insurers and protects the broker’s client base”. 
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11. We also note the view (at paragraphs 260, 261) that it is unlikely that broker advice 

encouraging members to buy more expensive options is the primary driver for members 

doing so, as the members’ ability to afford options would be the main driver of such 

behavior, and that the HMI also took the view that brokers are unlikely to sacrifice a long 

term source of income (a corporate or individual client relationship) for marginally higher 

income in the short-term. The HMI did not find specific evidence of brokers advising 

members to buy down and supplement with gap cover, noting that there are 

circumstances where that is appropriate advice for particular individuals. 

12. Our reading of the provisional findings and preliminary recommendations is therefore 

that brokers play an important role in advising members and play a negligible role, if 

any, in impeding competition, increasing costs or driving inadvisable financial behaviour 

in the healthcare funding market. 

13. We are therefore concerned that some of the HMI’s recommendations in relation to 

brokers will have foreseeable adverse consequences for members, and unnecessary 

adverse consequences for brokers, including ourselves, without commensurate benefits 

for members in the public interest generally. We address those specific concerns below.  

Our comments and proposals regarding the HMI’s recommendations on the broker regime 

14. The following are the HMI’s specific recommendations regarding the broker regime: 

“54. We believe that brokers play an important role in advising members but that their 

interests should be aligned more closely to those of applicants/members. The HMI 

makes the following recommendations: 

54.1. That the broker system must change to an active opt-in system so that the 

interests of brokers and scheme members are more closely aligned. Members will be 

required, on an annual basis, to declare if they want to use the services of a broker. 

For those who do, the scheme will facilitate the payment to the broker. Members who 

chose not to use the services of a broker will pay proportionally lower scheme 

membership fees. 

54.2. Members must be free to choose any licensed broker they wish and not just 

those with contracts with particular schemes, 
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54.3. Brokers who are marketers for a specific scheme (and are thus not independent) 

should earn lower commissions than independent agents, 

 

54.4. Medical schemes must report broker fees separately to the CMS from distribution 

and other marketing fees. The CMS must also make these separate figures available 

in the annual report 

 

55. As a condition of registration, medical schemes must also be able to deal directly 

with the public without the use of brokers. This would include administering membership 

applications”. 

 

15. Regulation 28(2) regulates the “maximum amount payable to a broker…in respect of 

the introduction of a member to a medical scheme…and the provision of ongoing 

service or advice to that member”. The effect of this is that a broker’s remuneration is 

capped in respect of any particular member, regardless of the extent, complexity or 

volume of work performed by a broker in respect of the member.  While there is a 

relatively high degree of predictability involved in the case of Inception Services, this is 

much less the case in respect of Ongoing Services, with the result that brokers are 

effectively exposed to – and commonly, medical schemes are insulated against – the 

risk of member demand for specific broker services exceeding the compensation. 

16. In our view, an “active opt-in system” will not result in closer alignment between the 

interests of brokers and members. If we consider as examples: pre-authorisations, 

members with troublesome conditions, individuals or families that are not supported by 

an employer, members with complex queries or disputes, and similar “atypical” 

situations, brokers provide invaluable services that are not necessarily provided by 

medical schemes or their administrators, and commit a significant and disproportionate 

amount of time and administrative cost in the interest of the affected member or family. 

The cost and time is, in many instances, far in excess of the cost and time that would 

reasonably be expected if one were to perform an arithmetic analysis of the time and 

administrative effort available to each member on an averaged basis. Accordingly, if 

such services were only available to members on a pay-for-service basis, it is: 
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16.1 firstly, unlikely that the average member could afford such services; 

16.2 secondly unlikely that a principal member would elect to pay for such services; and 

16.3 thirdly, unlikely that such services could be rendered in any single individual case at 

a cost lower than the value of that portion of the member’s contribution that is 

currently allocated in effect, towards insuring against such risks on a group basis.  

17. Accordingly, the absence of an “opt-in system” creates a form of group self-insurance 

and social solidarity, which if disrupted is likely to result in only the wealthiest of 

members, or those sponsored by employers, being in a position to access key services, 

especially Ongoing Services. 

18. It is important in this regard to note that members are already entitled and empowered 

in terms of regulation 28(7) to direct a medical scheme to discontinue compensation of 

a particular broker. We recommend that the relevant portion of the member contribution 

be retained in the medical scheme to service the social solidarity / group self-insurance 

principle explained above. 

19. In our view, it does not assist to make it a requirement that medical schemes and / or 

administrators be obliged to demonstrate and maintain the capacity to perform the 

services that brokers currently provide at a reasonable and sustainable (and capped) 

cost in the market.  The healthcare funding market has organically produced the result 

that brokers provide these services.  To relocate this service offering into medical 

schemes would simply have the effect of increasing medical schemes’ expenses, 

including non-healthcare expenditure, and will do so at a cost greater than the saving 

as a result of dislocating brokers from that position. This would yield a disadvantage to 

members, medical schemes as well as brokers, for no commensurate gain.  

20. As partial evidence of our concerns expressed above, according to Discovery12, there 

are approximately 25 000 policies on Discovery Health Medical Scheme (“DHMS”) 

(48 000 lives) which are classified as orphaned policies. Orphaned clients have no 

active broker and are not proactively serviced (typically inbound servicing when require 

assistance). A client may be ‘orphaned’ because their advisor has left the industry but 

                                                           
12 Information provided by Discovery Health, 21 August 2018 
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not passed on details about what should happen with the client, because one of the 

parties terminates the arrangement, without a replacement advisor taking over. These 

policies have been compared with all other policies on DHMS, with the following 

insights: 

20.1 The servicing load of orphaned clients is materially greater than intermediated clients, 

as measured by call interactions and email interactions. The analysis considers all 

clients with 12 months of exposure in 2017 and compares clients with similar 

frequency of using benefits (clients with high frequency of benefit use are likely to 

have greater email and call interactions).  

20.2 For example, orphaned clients with high frequency of benefit use have 9.2% greater 

annualised call interactions than all intermediated clients (16.4% if considering only 

clients of corporate brokers) and 7.1% greater annualised email interactions (17.2% 

versus clients of corporate brokers). 

20.3 There is a financial cost for increased servicing levels but this cost is less than the 

amount an individual may pay in commission. 

20.4 Orphaned clients have significantly lower plan movements compared with 

intermediated clients. For example, in January 2017 2.0% of orphaned clients 

upgraded or downgraded their policies as opposed to 3.4% for all intermediated 

clients (3.7% for clients of a corporate broker).  

21. Accordingly, we also disagree with the recommendation at paragraph 54.3. The different 

broker relationship models serve different beneficial functions, as noted at paragraphs 

236 and onwards in the provisional report.  In light of the materiality of the Ongoing 

Services component to a member’s interests, there appears to be no evidence-based 

reason to differentiate broker remuneration on the proposed basis. In this regard the 

following must be noted: 

21.1 The advice brokers give is regulated by the Act as well as FAIS, including the FAIS 

Code of Conduct for Authorised Financial Services Providers and Representatives, 

2003 (“FAIS Code”). Brokers are also bound by client contracts in place at both the 

individual and employer / company level, which incorporate their statutory common 

law duties, and regulated conduct standards into the contractual relationship. 
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21.2 All brokers are required to be fit and proper in terms of the Determination of Fit and 

Proper Requirements for Financial Services Providers, 2017, which comprises of 

requirements of honesty and integrity, competency (which is made up of both 

experience and qualification requirements (minimum qualification as well as 

regulatory examination requirements)) and continuous professional development 

(“CPD”). Brokers are also required to meet certain financial soundness requirements 

as well as ensure the safeguarding of records and personal information. 

21.3 Brokers are also required to comply with the Financial Sector Conduct Authority’s 

(“FSCA”) Treating Customers Fairly programme (“TCF”) which targets: the culture of 

fairness; the design of products suitable for markets; the marketing and distribution 

of products to appropriate markets; the appropriateness of advice to members; the 

performance of products as expected by members and the management of 

complaints by members.    

22. Therefore, we recommend that the various market conduct rules that apply by virtue of 

FAIS, the FAIS Code, TCF and similar mechanisms, especially those that regulate 

disclosure of interests, conflict of interests and explicit disclosure of fee structures 

should be applied as intended by the legislature and relevant regulators. 

23. As regards the recommendation at paragraph 55 of the provisional report, beside the 

issues of cost already addressed above, it appears inevitable that medical schemes and 

administrators would need to become authorised FSPs in order to render services that 

the market currently provides.  This would entail increased non-healthcare expenditure, 

including regulatory compliance costs and additional staffing, as well as the 

administrative burden of dual regulation. In our view, this is inadvisable and an undue 

intervention. 

24. We agree with the HMI’s recommendations at paragraphs 54.2 and 54.4. 
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We thank you for the opportunity to make our submissions on the provisional findings and  

preliminary recommendations of the HMI. 

 

 

Yours sincerely 

 

 

Butši Tladi 

Managing Director: Alexander Forbes Health  

Telephone: 011 269 0340 

Email: tladib@aforbes.co.za 

 

 

 


