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Introduction 

The Private Healthcare Market Inquiry (“PHMI”) released its Provisional Findings and 

Recommendations Report (“the PF”) on 5 July 2018.  Chapter 6 of the PF focuses on facilities 

in the private healthcare market, including hospitals, clinics, and other treatment 

establishments.   

The PF makes a number of findings on the existence of market power and effectiveness of 

competition in relation to private healthcare facilities.  The purpose of the findings set out in 

the PF, as provided for in the Terms of Reference to the PHMI, is to “provide a factual basis 

upon which the Commission can make evidence-based recommendations”.1  In this regard, 

the PF also proposes a wide ranging set of recommendations aimed at addressing the 

competitive concerns it identifies. 

This report, prepared by RBB Economics LLP (“RBB”), summarises the findings of the PF in 

relation to private healthcare facilities.  It also critically assesses the evidence that is presented 

in the PF in support of its findings, and briefly sets out the main deficiencies of this evidence.  

This is of particular relevance given the market interventions proposed in the PF, which would 

only be appropriate if grounded in robust evidence that clearly points to market failure and/or 

ineffective competition between healthcare facilities.  

However, the evidence presented in the PF does not provide any reliable basis to conclude 

that private healthcare facilities exert market power, either nationally or locally, or that 

competition between facilities is ineffective.  Indeed, the PF’s recommendations in relation to 

healthcare facilities appear to be based almost exclusively on the presumption that levels of 

concentration, deemed to be high by the PF, result in market power, rather than on actual 

evidence of market power being exerted.  Consequently, we find that the PF offers no reliable 

or robust support for its recommendations in relation to private healthcare facilities. 

The remainder of this report is structured as follows: 

 Section 1 discusses the background and motivations for the PHMI, before setting out the 

PF’s framework to evaluate the effectiveness of competition;  

 Section 2 considers the role played by concentration in PF’s assessment and 

recommendations; 

 Section 3 evaluates the PF’s assessment of national market power, including the 

expenditure, profitability, bargaining power, and local market concertation analyses that it 

has undertaken in order to assist with this assessment; and 

 Section 4 assesses the PF’s findings in relation to local market power and the relationship 

between local concentration and supplier induced demand.  

                                                                                                                                                
1  Terms of Reference for Market Inquiry into the Private Healthcare Sector, Notice 1166 of 2013, Government Gazette 

No. 37062 Vol.581, Page 81. 
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1 Background and Framework  

1.1 Overview 

This section provides an introduction to the motivation and purpose of the PHMI, noting the 

relevant focus identified by the PHMI for further investigation in respect of private healthcare 

facilities.  It then provides a brief summary of the framework for evaluating the effectiveness 

of competition proposed by the PHMI, and contrasts this against the approach adopted in 

comparable market investigations.    

1.2 Background and motivation for the PHMI 

The PHMI was initiated in response to the observation that private healthcare expenditure was 

consistently increasing at above headline inflation rates.  Specifically, the Terms of Reference 

note that “[v]arious concerns have indeed been raised about the functioning of private 

healthcare markets in South Africa as a result of the fact that healthcare expenditure and 

prices across key segments are rising above headline inflation” and, as a result, “there is a 

need for an inquiry into the factors that drive the observed increases in private healthcare 

expenditure and prices in South Africa”.2  

In order to assess the likely drivers of increasing healthcare expenditures, the PHMI proposed 

a number of potential sources of harm to competition in the private healthcare sector that 

warranted further examination.  Broadly, these included potential market power, barriers to 

entry and expansion, information asymmetries and agency problems, and the regulatory 

framework in respect of funders, practitioners, and facilities.3 

In relation to private healthcare facilities in particular, the PHMI identified the following possible 

drivers of increased healthcare expenditure including:  

 market power amongst facilities manifested via negotiations with funders (reflecting both 

national and local dynamics);  

 market power in local markets, with the potential to have an adverse effect on patients in 

those areas; and  

 the vertical relationships between practitioners and healthcare facilities.4  

The PHMI also noted a number of “external” factors unrelated to the conduct of market 

participants that may contribute to the observed increases in healthcare expenditure including 

an aging beneficiary population, technological change and the cost associated with procuring 

new technology, and increases in nurse salaries.5  In light of this, the PHMI undertook to 

separate the impact of these factors from those that might be amenable to intervention. 

                                                                                                                                                
2  Terms of Reference for Market Inquiry into the Private Healthcare Sector, Notice 1166 of 2013, Government Gazette 

No. 37062 Vol.581, Page 80. 
3  Market Inquiry into Private Healthcare, Revised Statement of Issues, 11 February 2016, paragraph 35. 
4  The PF, paragraph 10, page 66. 
5  Market Inquiry into Private Healthcare, Revised Statement of Issues, 11 February 2016, paragraph 111-113. 
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The purpose of the PHMI is to identify features, or combinations of features, within the private 

healthcare sector that distort, prevent or restrict competition, and thus lead to increases in 

private healthcare expenditure above competitive levels, on the basis of an evidence-based 

inquiry.  The PHMI has then undertaken, in light of its findings, to develop a set of 

recommendations aimed at addressing the competitive concerns identified.    

1.3 Framework to evaluate the effectiveness of competition 

In respect of private healthcare facilities, the PF explains that the PHMI has focussed “on 

assessing whether or not healthcare facilities have market power and whether the market 

power may be exercised in a manner that harms competition and increases healthcare costs”.6 
7  In this regard, the PF considers the potential for facilities to exert market power at either of 

the two levels at which they compete.  

 First, facilities compete at a national level through tariff and Designated Service Provider 

(“DSP”) negotiations between hospital groups and funders.  The PF notes here that 

facilities may be in a position to exert market power in these negotiations if they are not 

constrained by the countervailing power of funders.   

 Second, at the local level hospitals compete indirectly for patient volumes through 

attracting and retaining the best admitting doctors.  The PF therefore notes that local 

market power, if it exists, could manifest itself through non-price dimensions of 

competition, or potentially through foreclosing rivals’ access to practitioners. 

The competitive assessment framework proposed by the PF sets out a number of 

considerations for assessing the existence of market power.  Central to this framework is the 

assessment of market shares and concentration measures.  In particular, the PF highlights 

that market shares and concentration metrics are indirect indicators of possible market power, 

since they provide evidence of the strength of competitive constraints imposed by existing 

competitors in the market.8   

However, as the PF correctly notes, a “large market share may not guarantee market power”.9  

Indeed, the PF acknowledges that constraints on market power may arise from sources other 

than firms’ existing competitors and, therefore, will not be reflected in market shares or 

concentration metrics.   

For this reason, the PF states that markets shares and concentration metrics “should always 

be considered in the context of other, complementary evidence” and that “[d]irect indicators of 

market power should also be sought”.10  In other words, one cannot determine the existence 

of market power on the basis of concentration and market shares alone. 

                                                                                                                                                
6  The PF, paragraph 2, page 166. 
7  Although not explicitly defined by the PF, market power refers to the ability of firms to profitably raise and maintain 

prices above competitive levels (or, equivalently, to reduce quality below competitive levels).  See, for example,  
Glossary of Industrial Organisation Economics and Competition Law, compiled by R. S. Khemani and D. M. Shapiro, 

commissioned by the Directorate for Financial, Fiscal and Enterprise Affairs, OECD, 1993. 
8  The PF, paragraph 18, page 67. 
9  The PF, paragraph 21, page 68. 
10  The PF, paragraph 21-22, page 68. 
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Accordingly, the PF notes that a number of factors other than concentration may indicate the 

absence or presence of market power.  Such factors include: 

 the competitive constraints that arise from existing competition; 

 the extent of barriers to entry and expansion amongst rivals; and 

 the countervailing power of funders.  

Notably, the framework proposed by the PF is broadly consistent with the approach adopted 

by the Competition and Markets Authority (‘CMA”) in the UK private healthcare market 

investigation.  In particular, the CMA used concentration measures as an initial filter to identify 

potentially problematic hospitals, which were then subject to a more intensive assessment of 

the local competitive constraints faced by individual hospitals.11   

The analysis of competitive constraints conducted by the CMA included consideration of 

evidence of geographic differentiation, product differentiation, documentary evidence from 

insurers and hospitals, as well as other evidence of hospitals competing with one another.12  

Further to this, the CMA also assessed whether there was a link between concentration and 

market outcomes such as quality and range of services, prices, bargaining strength, and 

profitability.13 

                                                                                                                                                
11  CMA, “Private healthcare market investigation”, Final Report, 2 April 2014, paragraph 6.158, page 6-26. 
12  CMA, “Private healthcare market investigation”, Final Report, 2 April 2014, paragraph 6.165, page 6-27 - 6-28. 
13  CMA, “Private healthcare market investigation”, Final Report, 2 April 2014, page 5. 
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2 Concentration and the Competitive Constraints acting 
on Private Healthcare Facilities  

From the outset of its analysis of private healthcare facilities, the PF notes that it “adopted the 

premise that the structure of the private facilities market […] is of central relevance in 

assessing competition in the sector”.14  Thus, while the PF expressly states, when setting out 

the broader framework to be applied when assessing competition (see above), that measures 

of concentration should not be regarded as definitive evidence of the extent to which 

competition is functioning effectively, the results from the concentration analysis play a 

fundamental role in shaping the PF’s conclusions.15  

The PF’s assessment of national concentration finds that the three hospital groups had a 

combined market share of 83% of the national South African private facilities market in terms 

of number of beds in 2016, and 90% in terms of total number of admissions over the period 

2010 to 2014.  The PF also computes the national Herfindahl-Hirschman Index (“HHI”), which 

is found to be above 2,500, irrespective of whether it is constructed based on beds (2,521) or 

admissions (2,784).  Since 2,500 is the threshold that the PF seeks to apply when evaluating 

whether markets are “highly concentrated”, the PF therefore concludes that the national 

market is “highly concentrated”.   

In respect of local market concentration, the PF’s assessment finds that, based on fascia 

counts, 14% of local markets are served by fewer than 3 hospitals and therefore reflect “a 

possible local concentration concern”.16  On the basis of local market HHIs the PF finds that 

58% of local markets are “highly concentrated”, while based on the Logit Competition Index 

(“LOCI”) the PF finds that 58% of hospitals are located in local markets that are “highly 

concentrated”.17  As such, the PF concludes that the majority of local markets are 

concentrated.  

However, it is important to note that the PF’s concentration assessment holds little probative 

value in the assessment the effectiveness of competition and existence of market power.   

Most importantly, as discussed in the RBB report responding to the PHMI’s provisional findings 

on facilities concentration, there are a number of reasons why concentration, when viewed in 

isolation, does not provide any basis on which to draw conclusions regarding market power, 

particularly in the context of the provision of private healthcare services.18  Indeed, as the 

PHMI itself appears to acknowledge, the extent of market power in any particular market will 

depend on the strength of the competitive constraints acting on firms within that market.19 

As noted above in sub-section 1.3, even when the primary competitive constraints acting on 

firms arise from existing competitors, market shares and concentration may, at best, provide 

an indirect indicator of the existence or absence of market power.  Moreover, where 

                                                                                                                                                
14  The PF, paragraph 1, page 166. 
15  The PF, paragraph 182, page 198.   
16  The PF, paragraph 103, page 182. 
17  The PF, page 189-194.   
18  RBB, Response to the PHM’s Provisional Findings: Facilities Concentration Analysis, 15 October 2018. 
19  The PF, paragraph 18, page 67. 
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competitive constraints arise from sources other than existing competitors, market 

concentration will be even less probative.  The PF acknowledges in this context that the 

competitive constraints acting on healthcare facilities do not arise solely from other healthcare 

facilities and that, most notably, healthcare facilities may be constrained by the countervailing 

buyer power of funders.   

Indeed, the findings of the CMA’s private healthcare market investigation highlight the 

limitations of considering evidence of concentration in isolation.  As noted above in sub-section 

1.3, the CMA used concentration as an initial filter to identify hospitals that warranted a more 

extensive competitive constraints assessment.  In this regard, the CMA noted that “[o]ut of 140 

hospitals […] that were identified as hospitals of potential concern by the [concentration] filters, 

following our local assessments, we have identified 70 hospitals that the evidence indicates 

are subject to insufficient competitive constraints”.20  In other words, consideration of direct 

evidence in addition to concentration resulted in a 50% reduction in the number of hospitals 

found by the CMA to be subject to ineffective competition. 

In light of this, it is crucial that, if the PF is to conclude that market power exists in respect of 

private healthcare facilities, this is done on the basis of direct evidence rather than 

concentration alone.    

In addition, it should be appreciated that the PF’s findings regarding whether the national 

market is highly concentrated, as well as the proportion of local markets it finds to be highly 

concentrated, rest entirely on the concentration thresholds it chooses to employ.  As set out in 

the RBB report responding to the PHMI’s provisional findings on facilities concentration, there 

are a number of factors that suggest that the thresholds adopted by the PF are inappropriate, 

and overly conservative regarding the extent to which such a finding of concentration above 

the threshold is considered to be probative evidence.21   

For instance, the HHI threshold adopted by the PF, which it claims is consistent with 

“internationally accepted criteria”, is not grounded in economic theory.22  Rather, it is simply 

based on the experience of US competition agencies, which use the threshold as an initial 

indicator (or screen) to identify mergers that are unlikely to give rise to any concerns and those 

that warrant further examination, not as dispositive evidence of market power.23  However, in 

a merger setting, HHI thresholds are typically used comparatively, as an initial screen for 

whether a once off change in market structure is likely to result in more, or less, effective 

competition.  The absolute level of the HHI therefore has very limited probative value. 

Furthermore, the presence of particular market features (for example, the presence of large 

sunk costs of entry and/or economies of scale) mean that some markets can naturally be 

expected to be more concentrated than others, even if competition within them is still 

effective.24  Since the PF finds that barriers to entry exist in relation to private healthcare 

                                                                                                                                                
20  CMA, “Private healthcare market investigation”, Final Report, 2 April 2014, paragraph 6.199, page 6-35. 
21  RBB, Response to the PHM’s Provisional Findings: Facilities Concentration Analysis, 15 October 2018. 
22  The PF, paragraph 45, page 11. 
23  Federal Trade Commission, Horizontal Merger Guidelines, Section 5, page 19.   
24  See, for example, Glick, M. A., & Campbell, D. (2007).  Market definition and concentration: One size does not fit all.  

The Antitrust Bulletin, 52(2), 229-237.   
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facilities (primarily as a result of regulatory failure), relatively high levels of concentration 

should naturally be expected, without in any way implying the existence of market power.25 

Notwithstanding this, when correctly calculated, the national beds-based HHI in any case falls 

below the PF’s threshold.26  Moreover, the PF’s assessment understates the effect of entry 

and expansion by smaller hospital groups, both within the period considered by the PF and 

subsequently.  Indeed, as set out in the RBB report responding to the PHMI’s provisional 

findings on facilities concentration, the available evidence suggests that, if national HHIs were 

computed as of 2018, neither measure would meet the PF’s high concentration threshold.27  

Similarly, in light of the entry that has occurred since 2016, were the PF to conduct its 

concentration analysis using current data there would logically be fewer “highly concentrated” 

areas identified. 

This is particularly notable since, as we illustrate below, the PF seeks to rely on its finding that 

national concentration falls above the threshold it applies for “high concentration” as the basis 

for many of its recommended interventions.  However, irrespective of the merits of this 

reliance, more recent data indicate that this justification would no longer exist. 

                                                                                                                                                
25  The PF, paragraph 551 and 554, page 269. 
26  RBB, Response to the PHM’s Provisional Findings: Facilities Concentration Analysis, 15 October 2018, page 11.  
27  RBB, Response to the PHM’s Provisional Findings: Facilities Concentration Analysis, 15 October 2018. 
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3 National-level Market Power  

3.1 Overview 

As noted above in sub-section 1.3, at a national level hospitals groups and funders engage in 

negotiations to determine the annual tariff increases for the schemes/plans that the funder 

represents.  Depending on the funder, this can include FFS tariffs as well as Alternative 

Reimbursement Mechanism (“ARM”) tariffs, such as per diem and fixed fee tariffs.  Funders 

and hospital groups also negotiate DSP network agreements, whereby a hospital group will 

offer the funder a lower tariff on specific network plans/options in exchange for beneficiaries 

on that plan/option being incentivised to only make use of the hospital group’s facilities.  

The PF considers that competition may not be effective if hospital groups are able to exert 

market power in these negotiations with funders, leading to increases, or levels, of healthcare 

expenditure that exceed the competitive levels.  However, if funders are able to exert 

countervailing buyer power, then this will not be possible and the results from national 

negotiations will be competitive.    

The PF conducts a number of analyses aimed at determining whether facilities are able to 

exert market power in national negotiations.  The PF finds that funders have not exerted 

countervailing power over facilities in national negotiations and, as such, conclude that the 

three major hospital groups are able to exert market power due to their large market shares.  

On this basis, the PF recommends that negotiations of FFS tariffs should be regulated.  

However, for this conclusion and intervention to be justified, there would need to be clear 

evidence that (i) there is an imbalance in the relative bargaining power of funders and facilities, 

and (ii) that the outcomes of the negotiation process distorts competition as a result, for 

instance through tariffs that are materially higher than competitive levels.   

3.2 Expenditure analysis 

A starting point in the PF’s analysis of national market power is an assessment of increases 

in in-hospital expenditures.  The PF concludes that beyond CPI, demographic and clinical 

factors account for a substantial portion of the increases in hospital expenditure.  However, it 

finds a significant portion of observed cost increases remain “unexplained” by these factors.   

The PF attributes part of these unexplained increases to increasing utilisation over time (in the 

form of increases in admissions, average length of stay (“LoS”) and level of care (“LoC”), with 

the remainder attributed to “other factors”.28 29  In addition, as discussed in the RBB report 

responding to the PHMI’s provisional findings on expenditure, although not explicitly stated, 

the PF also appears to suggest that some portion of the unexplained cost increase is 

attributable to market power amongst hospital operators.30 

                                                                                                                                                
28  The PF, page 227, paragraph 322. 
29  The PF, page 232, paragraph 345-346. 
30  RBB, Response to the PHM’s Provisional Findings: Expenditure Analysis, 15 October 2018. 
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However, for the reasons set out in detail in the RBB report responding to the PHMI’s 

provisional findings on expenditure, the calculation of unexplained cost increases, and the 

subsequent identification of a portion that may be due market power is subject to a number of 

fatal flaws.31  These flaws mean that it is simply not possible to conclude with any degree of 

statistical certainty that there exists a portion of observed increased in healthcare expenditure 

that are unexplained by the models the PF employs, or that if such a portion were to exist, it 

would not be fully explained by factors other than market power.   

In fact, the PF notably finds that hospital prices have increased only marginally more than CPI 

over the period analysed.  This is evidence which, on its face, would suggest that national tariff 

negotiations are effective, and that private healthcare facilities are not able to exert market 

power over funders to achieve above inflation increases in healthcare tariffs.  

The above notwithstanding, the PF argues that tariffs are in any case likely to exceed 

competitive levels because present day tariffs, which have been arrived at via annual 

negotiations over percentage tariff increases between hospital groups and funders, have been  

determined off an anticompetitive base dating back to prior to 2014, when tariffs were set 

through collective negotiations.  In effect therefore, the PF asserts that tariff levels prior to 

2004 were not competitive, and that since subsequent national negotiations have focussed 

only on determining percentage increases to be applied to these tariffs, even if those rates of 

increase are competitive the overall tariff level is not.   

This leads the PF to argue that, since prices were historically set above competitive levels and 

have not been revised downwards, funders are not able to exert countervailing power over 

hospital groups in national tariff negotiations.  Specifically, the PF concludes that the 

“concentrated nature of the hospital market, and lack of effective competition from smaller 

groups and public hospitals, and the ineffective constraints from medical schemes, suggest 

that this inefficient price is likely to persist”.32 

However, the PF concedes that there is “no empirical evidence that the coordinated approach 

to tariff setting prior to 2004 resulted in higher than competitive tariffs”.33  Indeed, in order to 

conclude that current prices are above competitive levels, the PF would need to construct a 

counterfactual for what competitive prices should be, while such a counterfactual analysis is 

entirely absent from the PF.  

Moreover, there is no reason to expect that collective bargaining would necessarily have given 

rise to supra-competitive prices.  Indeed, the PF concedes as much, noting that “collective 

bargaining could yield efficient outcomes in the sense that it unifies healthcare tariffs, with both 

sides exercising bargaining power, thus simplifying tariff-setting in a complicated industry with 

many players” and consequently “the collusive outcome may not have been above, or much 

higher than, the competitive price”.34 

                                                                                                                                                
31  RBB, Response to the PHM’s Provisional Findings: Expenditure Analysis, 15 October 2018. 
32  The PF, paragraph 370, page 236. 
33  The PF, paragraph 367, page 236. 
34  The PF, paragraph 368, page 236 and footnote 168, page 235. 
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Consequently, the PF finding that historical tariffs were set above competitive levels is entirely 

speculative.  In addition, as we discuss in sub-section 3.3 below, the finding that hospital tariffs 

are supra-competitive is not consistent with the PF’s findings in relation to the profitability of 

the three major hospital groups. 

Overall therefore, the PF’s expenditure analysis does not provide a sound basis to include that 

absolute tariff levels or the rate of tariff increases exceed what would be expected under 

conditions of effective competition.  

3.3 Profitability   

As part of its competitive assessment, the PF presents a profitability analysis for the three 

largest private hospital groups (namely, Life Healthcare, Mediclinic, and Netcare).  As noted 

in the PF, the profitability analysis, which compares a firm’s return on capital to the cost of 

capital, can inform the assessment of the effectiveness of competition and presence of market 

power.35   

Notably, if prices are higher than competitive levels this would imply that hospitals would be 

making supra-competitive profits (i.e. their returns would be materially in excess of the cost of 

capital).  However, the PF finds the opposite, stating that “profits of all three hospital groups 

are not excessive per se”.36  Therefore, the PF’s own profitability analysis indicates that 

hospital tariffs are unlikely to be supra-competitive.  

Nevertheless, the PF notes that “the analyses also show consistently and increasingly high 

profits … [with] [n]o indication … that these profits are likely to be seriously challenged in the 

foreseeable future”.37  The PF further suggests that this provides an indication “that there may 

not be sufficient competitive discipline” in the market.38 

However, these findings are evidently contradictory.  Either the hospital groups are earning 

excessive profits or they are not, and if profits are not excessive, then there should not be any 

expectation that whatever profits remain would be further competed away under competitive 

conditions.   

Moreover, as discussed in more detail in the RBB report responding to the PHMI’s provisional 

findings on profitability, the results presented in the PF simply do not support the claim that 

the major hospital groups, or Life Healthcare (“LHC”) in particular, have been earning 

“consistently and increasingly” high profits.39  Indeed, even if one accepts the profitability 

results presented in the PF at face value, [CONFIDENTIAL].  This suggest that the 

competition to which LHC has been subject has been effective.   

In addition, as discussed in the RBB report responding to the PHMI’s provisional findings on 

profitability, the analysis presented in the PF has a number of material defects, both at a 

                                                                                                                                                
35  The PF, paragraph 431, page 246. 
36  The PF, paragraph 463, page 252.   
37  The PF, paragraph 463, page 252. 
38  The PF, paragraph 462, page 252. 
39  RBB, Response to the PHM’s Provisional Findings: Profitability Analysis, 15 October 2018. 
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conceptual level (principally the inclusion of revaluation gains/losses in the calculation of 

profits) and in terms of the underlying calculations themselves.40  [CONFIDENTIAL] 

The only exception to finding that an absence of excessive profits indicates an absence of 

supra-competitive prices would be if the major hospital groups were found to be inefficient, 

such that although they might be charging excessive prices their profit levels will not be 

excessive due to inefficiency.   

In this regard, the PF suggests that the main hospital groups are inefficient, which may suggest 

that tariffs are nonetheless higher than competitive levels.  However, this assertion is simply 

not borne out by the available evidence.  Indeed, as discussed in the RBB report responding 

to the PHMI’s provisional findings on expenditure, once differences in case mix are controlled 

for, cost per admission is consistently lower at the three major hospital groups than at NHN 

hospitals.41   

This certainly provides no basis to conclude that the three major hospital groups are inefficient.  

In fact, according to the logic of the PF (namely, that differences in costs per admission are 

attributed to relative levels of efficiency), this would imply that the three hospital groups are 

more, rather than less, efficient than the NHN. 

Accordingly, there is therefore no basis to conclude that the profitability of the major hospital 

groups is excessive, or by implication a product of a lack of effective competition.  

[CONFIDENTIAL]  

3.4 Relative bargaining power of funders and facilities 

The PF also conducts an assessment of the potential existence of market power on the part 

of facilities in national bargaining between facilities and funders, and the impact thereof on the 

effectiveness of national competition.  In particular, the PF assesses:  

 the size of hospital groups and funders; 

 the ability of funders to channel patients and their use of networks; and  

 the prevalence and uptake of ARMs.  

The PF concludes that the countervailing power exerted by funders in national negotiations 

with private hospital groups is limited, and likely due to market power on the part of facilities 

and complacency on the part of funders.  This conclusion is reached on the basis of the 

following findings by the PF: 

 only GEMS and Discovery enjoy countervailing power in negotiations (by virtue of their 

size), while, smaller funders obtain poorer terms in negotiations and are generally price 

takers;  

                                                                                                                                                
40  RBB, Response to the PHM’s Provisional Findings: Profitability Analysis, 15 October 2018. 
41  RBB, Response to the PHM’s Provisional Findings: Expenditure Analysis, 15 October 2018. 
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 networks arrangements convey countervailing power to funders in negotiations with 

hospital groups and have resulted in lower prices, but where hospitals have local market 

power it will negatively affect funders’ ability to negotiate competitive network prices and 

these hospitals will exhibit a “must have” status; and  

 the limited uptake of ARMs, which the PF considers as evidence of the lack of 

countervailing power on the part of funders based on the assumption that funders prefer 

ARMs over fee-for-service (“FFS”) tariffs.     

However, many of the PF’s findings are either not supported by any reliable evidence or are 

internally contradictory. 

First, as discussed in the RBB report responding to the PHMI’s provisional findings on 

bargaining power, it is not the size of each party, in and of itself, that is relevant to the 

assessment of relative bargaining power, but rather the implications of each party’s size for 

the other party’s outside options.42  Indeed, even a small scheme may have an appreciable 

degree of bargaining power over a hospital group if this scheme has credible outside options.   

In this regard it is particularly important to appreciate that from the perspective of funders, 

private hospital groups are substitutes, while from the perspective of private hospital groups 

funders are complements.  Consequently, irrespective of their size, funders can be expected 

to exert countervailing power during negotiations with private hospital groups because a failure 

to enter into an agreement with a funder will translate into a loss in patient volumes, which any 

private hospital group would want to avoid.   

Consistent with this, as noted in the RBB report responding to the PHMI’s provisional findings 

on bargaining power, the PHMI’s own analysis shows that there is no clear relationship 

between the size of the funder and the tariffs that it is able to negotiate with private hospital 

groups.43  [CONFIDENTIAL]   

Moreover, it would be entirely incorrect to infer from the fact that Discovery and GEMS are 

able to obtain comparatively lower tariffs that the tariffs negotiated by other funders are 

uncompetitive (or excessive).  On the contrary, it is commonly accepted that volume based 

discounts can be procompetitive and efficient, while in no way implying that the prices charged 

to firms that do not receive such discounts are anticompetitive.  Relatedly, there is also no 

reason to believe that the lower tariffs charged to Discovery and GEMS would result in higher 

tariffs for smaller schemes (a “water bed” effect).  This is because if hospital groups were able 

to profitably raise prices to smaller schemes they can be expected to have already done so 

irrespective of the outcome of negotiations with larger schemes. 

Second, the PF presents no evidence that the existence of local areas with particularly high 

levels of market concentration amongst facilities negates the bargaining power that funders 

would otherwise be expected to enjoy via DSP negotiations.  In contrast, as discussed below 

in sub-section 3.5, solus hospitals (i.e. hospitals which face no local competitors), which are 

                                                                                                                                                
42  RBB, Response to the PHM’s Provisional Findings: Bargaining Power, 15 October 2018. 
43  RBB, Response to the PHM’s Provisional Findings: Bargaining Power, 15 October 2018. 
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those hospitals that are, in principle, most likely to have “must have” status in negotiations, 

account for a relatively small proportion of admissions and are, therefore, not likely to have a 

material impact on national DSP negotiations.  

Indeed, the analysis presented in the PF shows DSP networks allows smaller schemes to 

negotiate tariffs that are in line with, or lower than Discovery.  [CONFIDENTIAL].44   

This provides strong evidence of smaller schemes being able to leverage better terms during 

tariff negotiations through the threat of removing a private hospital group’s facilities from its 

network, and the loss of patient volumes that would result.  Indeed, the impact of removing a 

hospital group from a network is not limited to only the direct loss of network beneficiaries.  

Rather, as explained in the RBB report responding to the PHMI’s provisional findings on 

bargaining power, [CONFIDENTIAL].45   

Third, the PF’s finding that the apparent limited uptake of ARMs is evidence that funders do 

not have bargaining power over facilities, is premised on the assumption that it would be in all 

schemes’ best interests to make use of ARM tariffs as opposed to FFS tariffs.  However, this 

is inherently inconsistent with the PF’s finding that that those ARMs that exist have largely 

been initiated by private hospital groups and that most funders are averse to ARMs.  That the 

uptake of ARMs has not been more significant is therefore just as consistent with funders 

exerting countervailing power and electing to choose the type of tariffs that they prefer. 

Moreover, as discussed in the RBB report responding to the PHMI’s provisional findings on 

bargaining power, not only [CONFIDENTIAL], but there are also a number of reasons why the 

above assumption is incorrect.46  As such, the PF’s finding that ARMs have not been more 

widely implemented does not, in any event, serve as evidence  that schemes are not able to 

exert any countervailing bargaining power over funders during national bilateral negotiations. 

Further to the analysis of relative bargaining power in national negotiations, the PF attempts 

to assess the extent to which funders are able to exercise countervailing power over facilities 

by considering the individual tariff components of in-hospital expenditure.  In particular, the PF 

argues that the higher rates at which it alleges theatre and ward fees are increasing (and/or 

their comparatively high absolute levels) may have stemmed from hospitals being no longer 

able to earn additional margins through rebates on surgical and consumables fees as of 

2007/2008.  The PF suggests that this change resulted in what was effectively a “waterbed 

effect”, whereby hospitals sought to increase the margins being earned on ward and theatre 

fees as a consequence of no longer being able to obtain such rebates. 

The PF alleges that “these margin transfers are … not reflective of real market prices”, and 

that the fact that hospitals were able to engage in this waterbed effect provides evidence of 

hospitals having market power.47
  It also then reasons that the fact that medical schemes did 

not seek to constrain this effect is indicative of their limited countervailing power over hospitals. 

                                                                                                                                                
44  RBB, Response to the PHM’s Provisional Findings: Bargaining Power, 15 October 2018. 
45  RBB, Response to the PHM’s Provisional Findings: Bargaining Power, 15 October 2018. 
46  RBB, Response to the PHM’s Provisional Findings: Bargaining Power, 15 October 2018. 
47  The PF, paragraph 354, page 234. 
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However, this finding by the PF is wholly unfounded for several reasons, which are set out in 

the RBB report responding to the PHMI’s provisional findings on expenditure.48  In particular, 

the PF compares ward and theatre fees against other in-hospital fee categories that are 

unreliable and/or meaningless, and hence there is no evidence that these fees are actually 

increasing at a faster rate than other costs (though even if this were so it would not imply 

market power).   

Moreover, the PF’s arguments rests on assessing relative margins, but the evidence 

presented in the PF does not offer any insights into such margins.  It is also in any event 

illogical that market power would manifest itself in the transfer of margins to theatre and ward 

fees, since if hospital groups had market power they could already have raised these margins 

above competitive levels from the outset.    

Therefore, there is no evidence that “the countervailing power exerted by funders on facilities 

is limited”.49  Indeed, the PF reaches this conclusion seemingly with reference only to the high 

market shares of the three major hospital groups, which as explained above is a wholly 

insufficient basis to reach such a conclusion. 

3.5 Local concentration  

The PF postulates that local market concentration may affect hospital groups’ national market 

power.  In particular, the PF alleges that “in an area where members only have one choice of 

hospital, their medical scheme has no option but to contract with that hospital, potentially giving 

the hospital bargaining power against the scheme at a national level”.50   

However, any assessment that attempts to illustrate or quantify a relationship between local 

market concentration and national market power is notably absent from the PF.  Moreover, in 

order for the PF’s claim to be valid it would need to be shown that those areas where hospitals 

face no local competition play an important role in shaping the outcomes of national 

negotiations.  

However, the analysis presented in the RBB report responding to the PHMI’s provisional 

findings on concentration indicates that this is unlikely to be the case.51  This is because solus 

hospitals (i.e. hospitals which face no local competitors), which are those hospitals that are, in 

principle, most likely to have “must have” status in negotiations, account for a relatively small 

proportion of admissions.  In particular, these facilities account for only [CONFIDENTIAL] of 

admissions across all major hospital groups, and only [CONFIDENTIAL] of admissions at LHC 

hospitals.   

Consequently, even if failure to conclude an agreement with a hospital group resulted in those 

individuals in those areas where markets are highly concentrated switching away from the 

medical scheme in question, it is highly unlikely that would have a material effect on the 

                                                                                                                                                
48  RBB, Response to the PHM’s Provisional Findings: Expenditure Analysis, 15 October 2018. 
49  The PF, paragraph 309, page 223. 
50  The PF, paragraph 76, page 179.   
51  RBB, Response to the PHM’s Provisional Findings: Facilities Concentration Analysis, 15 October 2018. 
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medical scheme given the small proportion of admissions such facilities account for.  As such, 

it does not appear likely that these hospitals have a material impact on national bargaining.  

3.6 Creeping mergers 

The fact that the PF has failed to show any link between concentration and market power, at 

either the national or local level, is relevant to the PF’s findings in relation to “creeping 

mergers”, which the PF defines as “a series of acquisitions over time that individually do not 

raise competition concerns, but when taken together have a significant impact on 

competition”.52    

In this regard, the PF finds that “creeping mergers have been defined as one of the major 

drivers of increased concentration in the facilities market” and goes on to propose a number 

of recommendations aimed at addressing the perceived problems associated with such 

acquisitions.53  54   

However, such interventions are wholly unjustified given that the PF has failed to show any 

systematic link between concentration and the exploitation of market power.  The PF’s findings 

on creeping mergers therefore appear to be based merely on the presumption that 

concentration results in market power, rather than on the basis of actual evidence. 

Moreover, as set out in the RBB report responding to the PHMI’s provisional findings on 

facilities concentration, the available evidence suggests that national concentration is actually 

decreasing over time.  Thus, there can be no basis to find that creeping mergers are a major 

driver of increased concentration.  

Finally, we note that in any case the PF does not provide any sound line of reasoning as to 

why existing competition law provisions are not capable of addressing creeping mergers, as 

they are required to do in other markets.  On the contrary, there do not appear to be any 

features of the South African hospital market that suggest that it is so different from other 

markets for this to be the case. 

3.7 Summary  

In summary, the PF’s conclusion that hospital groups exert market power at a national level 

through negotiations with funders cannot be maintained on the basis of evidence presented in 

the PF.  On the contrary, the available evidence indicates that funders, irrespective of their 

size, are well placed to exert countervailing power on the major hospital groups, and that the 

major hospital groups are thus unable to exert market power at a national level. 

Indeed, given that, even on their own terms, the analyses discussed above do not support a 

finding that the major hospital groups possess market power, the PF essentially relies on its 

analyses of national and local market concentration.  However, for the reasons set out in sub-

                                                                                                                                                
52  The PF, paragraph 186, page 199. 
53  The PF, paragraph184, page 198. 
54  Most notably, the PF proposes that “[g]iven the current concentration in the market all transactions must be notified” to 

competition authorities (paragraph 83, page 466). 
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section 1.3 above (and in the PF’s own competitive assessment framework) this is clearly 

inappropriate. 
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4 Effectiveness of Local Competition  

4.1 Overview 

As noted above in sub-section 1.3, the PF finds that, since tariffs are set nationally, at the local 

level hospitals compete indirectly for patient volumes through attracting and retaining 

practitioners.  Practitioners then draw patients to healthcare facilities as a consequence of 

their reputation.  Therefore, the PF notes that local market power, if it exists, could manifest 

itself through non-price dimensions of competition. 

However, as we discuss below, the PF does not present any analysis or findings that indicate 

that concentration in local markets leads to local market power on the part of facilities.  

Similarly, the PF does not find that higher levels of local concentration lead to ineffective 

competition in local markets and/or competitive outcomes that have an adverse effect on 

consumers. 

Notwithstanding this, the PF concludes that “concentration at the local level […] is therefore a 

major competitive concern”.55  This conclusion is therefore particularly surprising given that it 

can only be based on the PF’s assessment of local concentration, while the PF acknowledges 

that that concentration in local markets “is not a definitive conclusion of market power”.56   

Consequently, the PF proposes a number of recommendations aimed at reducing or limiting 

levels of concentration of healthcare facilities in local markets.  These include, placing a 

moratorium on the grating of licenses for new facilities to the three largest hospital groups, 

forced divestiture, and requiring regulators to place limits on the “maximum allowable level of 

concentration of private hospitals at the local level”.57 

However, for such interventions to be justified it is imperative that the PF provides clear 

evidence that local concentration leads to the exercising of market power on the part of private 

healthcare facilities and/or ineffective competition at the local level.  As we discuss below, the 

PF fails to show evidence of such a link.  Separately, in the context of investigating supplier-

induced demand (“SID”), the PF argues that less local concentration (i.e. more local 

competition) results in adverse outcomes in the form of greater SID, a finding which is of 

course completely at odds with its recommendations aimed at reducing local concentration. 

4.2 Local market power  

As noted above in sub-section 1.3, the PF indicates that it will examine “[m]arket power in local 

markets”, and the vertical “relationships between practitioners and healthcare facilities”.58  In 

respect of the latter, the PF hypothesises that local market power may result in vertical 

foreclosure of rivals, where “a dominant hospital in a local market may require exclusivity from 

                                                                                                                                                
55  The PF, paragraph 50, page 11. 
56  The PF, paragraph 182, page 198. 
57  The PF, paragraph 79-81, page 465. 
58  The PF, paragraph 10.3-10.4, page 66. 
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their admitting doctors, which might make it more difficult for a new hospital to enter the market 

or for existing smaller hospitals to compete successfully in that market for patients”.59 

However, the PF fails to present any systematic analysis of the link between local market 

concentration and hospitals exerting local market power through vertical foreclosure.  Indeed, 

the PF finds, on the basis of a qualitative assessment of the relationships between facilities 

and practitioners, that competition for practitioners is “not necessarily improper, and may be 

pro-competitive and promote consumer welfare”.60   

The PF does appear to suggest that further analysis of local market concentration and local 

market power will be conducted indicating that the PHMI will “use the [local] concentration 

indicators and the results of the statistical tests to select markets to conduct case studies…  

[in order to] provide an in-depth analysis of the influence of concentration on competitive 

dynamics at a local level”.61  However, such an analysis has yet to be conducted. 

Consequently, the evidence presented in the PF does not provide any indication that private 

healthcare facilities exert local market power, let alone that this is as a result of local 

concentration.  As such, the PF’s recommendations regarding local market concentration 

appear to be based exclusively on the presumption that local market concentration results in 

local market power, rather than on the basis of actual evidence.  For the reasons set out in 

Section 2 this is clearly inappropriate, and as such the PF offers no support for the 

recommendations made that are aimed at reducing local concentration.   

4.3 Local concentration and supplier induced demand  

As set out in more detail the RBB report responding to the PHMI’s provisional findings on SID, 

the PF presents a number of analyses aimed at determining the existence and extent of SID 

in the South African healthcare sector.62  On the basis of these analyses, the PF concludes 

that “SID might be one of the causes of increased utilization of healthcare [services] in the 

private facilities market”.63 

In this regard, the PF’s theory is that local areas in which competition between healthcare 

facilities is more effective (i.e. areas with lower levels of concentration) are associated with 

higher levels of SID, and hence lower levels of consumer welfare, than areas in which local 

competition between healthcare facilities is less effective (i.e. areas with high levels of 

concentration).  The PF’s theory of SID is therefore directly at odds with its finding, in the 

context of evaluating hospital market power, that “concentration at the local level […] is 

therefore a major competitive concern”.64   

Indeed, if one were to accept the PF’s hypothesis that more local competition results in SID 

and overutilisation of healthcare services, this would imply that less local competition (i.e. 

higher levels of local concentration) would in fact preferable to more local competition (i.e. low 

levels of local concentration).  Notably, this would not only be contrary to conventional 

                                                                                                                                                
59  The PF, paragraph 65, page 73. 
60  The PF, paragraph 255, page 216. 
61  The PF, paragraph 157, page 195. 
62  RBB, Response to the PHM’s Provisional Findings: Supplier Induced Demand, 15 October 2018. 
63  The PF, paragraph 429, page 245. 
64  The PF, paragraph 50, page 11. 
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economic theory, which suggests that less effective competition leads to lower consumer 

welfare, but would be directly at odds with the recommendations put forward in the PF that 

seek to reduce levels of local concentration. 

Further, despite the fact that the PF devotes considerable attention to setting out this 

hypothesis linking local concentration to SID, and notes explicitly that the hypothesis is 

“counter-intuitive in terms of the economic orthodoxy” the PF nonetheless notes elsewhere in 

a number of instances that the SID analyses it presents show that “facilities located in 

concentrated regions display characteristics perverse relative to the behaviour of facilities 

located in moderately or non-concentrated regions”.65  However, these assertions are not only 

contrary to the hypothesis posed by the PF, but, for the reasons set out in the RBB report 

responding to the PHMI’s provisional findings on SID, the PF fundamentally fails to show any 

systematic relationship between local market concentration of hospital facilities and private 

healthcare utilisation.66   

4.4 Summary  

In summary, the PF fails to present any evidence showing a link between concentration and 

market power or ineffective local competition.  The PF’s finding that “concentration at the local 

level […] is therefore a major competitive concern” is therefore wholly unsupported by the 

available evidence, and therefore inappropriate.67  This also means, in turn, the PF offers no 

valid justification for the recommendations made that are aimed at reducing local 

concentration. 

                                                                                                                                                
65  The PF, paragraph 156, page 195. 
66  RBB, Response to the PHM’s Provisional Findings: Supplier Induced Demand, 15 October 2018. 
67  The PF, paragraph 50, page 11. 


