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This year’s BRICS ICC theme is
“Competition and Inclusive Growth.”
Heads of competition authorities from
Brazil, Russia, India, China and South
Africa will be represented at the conference.
Competition authorities from developing and
developed nations and competition policy experts
from all over the world have been invited to attend.
The BRICS ICC takes place every two years and is
hosted by BRICS countries’ competition authorities.
Previous conferences were hosted by the Federal
Antimonopoly Services of Russia in 2009, the State
Administration for Industry and Commerce of the People’s
Republic of China in 2011 and Competition Commission of
India in 2013.
Over 400 delegates are expected to attend the conference,
which is preceded by two pre-BRICS events:

and parallel sessions presenting original papers written by
competition authorities, academics, lawyers, economists and
international practitioners as well as those from the continent.
The programme of the 4th BRICS ICC features Ministers from
BRICS member countries, the heads of BRICS competition
authorities, and local and international speakers across a
range of topics relevant to this year’s theme of competition
and inclusive growth, including:
•
•
•
•
•
•
•

• A joint workshop entitled “Lectures on competition” on 10
November 2015, which looks at the latest developments
in thinking on various aspects of competition enforcement
and showcases eminent international academics in the
field of competition. The workshop is co-hosted by the
Competition Commission of South Africa, Competition and
Regulation European Summer School (CRESSE), based in
Greece and the University of KwaZulu-Natal.
• The 9th Annual Conference on Competition Law, Economics
& Policy on 11 November 2015. There will be a blend of
panel discussions featuring local and international speakers

Competition, economic development and trade
Public interest issues in competition
Competition, growth and innovation
Abuse of dominance enforcement, state owned enterprises
and competition
The evolution and implementation of competition policy in
socially sensitive markets
Research and support for competition policy: the role for
BRICS academic institutions
Competition, inequality and inclusive growth.

A closed session will be held for BRICS competition
authorities in which they will discuss their priorities and decide
on a programme for the next two years. The signing of a
memorandum of understanding between BRICS competition
authorities is also planned, which will develop and strengthen
cooperation to support effective enforcement of their
respective competition laws.
More information about the conference and the programmes can
be found on the conference website: www.brics2015.co.za.

BRICS International Competition
Conferences at a glance
1ST BRICS ICC
Held in Kazan, Russia,
in September 2009.

Hosted by the Federal Antimonopoly Services of the Russian
Federation (FAS).
At this time, South Africa was not a member of BRICS.

3RD BRICS ICC
Held in New Delhi, India,
in November 2013.

Hosted by the Competition Commission of India (CCI).
Theme: Competition enforcement in BRICS countries:
issues and challenges.
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4th BRICS International Conference

2ND BRICS ICC
Held in Beijing, China,
in September 2011.

Hosted by the State Administration for Industry and
Commerce (SAIC).
Theme: Competition enforcement under economic
globalisation.
4TH BRICS ICC
To be held in Durban,
South Africa, in November 2015.

Hosted by the Competition Commission of South Africa.
Theme: Competition and inclusive growth.
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SUMMARY OF PROGRAMMES
Joint workshop:
Lectures on competition

Co-hosted by the Commission,
CRESSE and the University
of KwaZulu-Natal

10 November 2015, 08h30 –17h15
The joint workshop is a training and knowledge sharing platform, looking at the latest thinking on various aspects of competition enforcement.
Some of the most renowned academics in the field of competition will be lecturing during this one-day pre-BRICS workshop, including:
•
•
•
•

Professor Joseph Harrington (Wharton, University of Pennsylvania, US)
o Collusion and cartels: successes and challenges
Professor Kai-Uwe Kühn (University of Michigan, US)
o Coordinated effects in mergers
Professor Frederic Jenny (ESSEC Business School, Paris)
o Perspectives on judging competition law cases: the role of economic evidence
Jorge Padilla (lectures competition economics at the Barcelona Graduate School of Economics (BGSE)
o The use and misuse of economic evidence

9th Annual Conference on
Competition Law, Economics & Policy

Theme: Competition
policy and
enforcement in
BRICS countries

11 November 2015, 09h00 –17h00

The South African competition authorities host their annual conference as a pre-BRICS event. This event combines eminent speakers from the
field of competition with papers presented by competition authority staff, academics, lawyers and practitioners. This year the line-up includes:
•
•
•
•

Professor William Kovacic (George Washington University, US, and former chairman of the US Federal Trade Commission)
o Keynote speaker: Competition policy and enforcement in BRICS countries
Sandile Ngcobo ( Former Chief Justice)
Yasmin Karrim (Competition Tribunal member)
o Managing the evolution of jurisprudence
Professor Eleanor Fox (New York University School of Law)
o The impact of BRICS on the evolution of competition regulation.

Several abstracts have been provisionally accepted for presentation, pending receipt of the completed paper.

4th BRICS International
Competition Conference

Theme: Competition and
inclusive growth

12 – 13 November 2015
The fourth BRICS ICC kicks off on 11 November 2015 with a welcome dinner in partnership with the
eThekwini Municipality and the Kwa-Zulu Natal Provincial Government.
Two days of in-depth discussion follow, with international and local speakers, as well as
delegations from BRICS member countries’ competition agencies.
In particular, delegates can look forward to hearing from:
• Brian Molefe, Chief Execute Officer, Eskom:
• Joseph Stiglitz, Professor of Economics at Columbia University
• Justice Dennis Davis, Competition Appeal Court South Africa
• Joel Netshitendzhe, Executive Director, Mapungubwe Institute for Strategic Reflection
•
•
•
•

Igor Artemiev, Head of the Federal Antimonopoly Service of the Russian Federation
Liu Junchen, Vice Minister for the State Administration for Industry and Commerce (SAIC),
People’s Republic of China
S.L. Bunker, member of the Commission of India
Ebrahim Patel, Minister of Economic Development, South Africa.
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WHY ARE SOME INDUSTRIES PRONE
TO COLLUSION? –
A CASE STUDY OF THE CEMENT
CARTEL IN SOUTH AFRICA

By Arthur Mahuma and Viresh Ranchod

1

Introduction
..........................................

It is generally accepted in economic theory that effective
competition is beneficial, as it enhances consumer welfare
through competitive pricing, higher quality of products and
services or a combination thereof.1 Furthermore, an effective
competitive environment also contributes to economic growth
by acting as a disciplining device on market participants and
further ensures market efficiency.
However, the existence of cartels in engaging in price fixing
and market allocation, among other conduct, has an adverse
impact on growth and efficiency. In addition, various forms of
collusive conduct directly oppose consumer welfare benefits
sought through healthy competition.2 Therefore one of the
key objectives of competition authorities is the investigation
and prosecution of cartel conduct and ensuring that these
prosecuted firms and other non-participating firms are
effectively deterred from engaging in future cartel conduct.
In the Commission’s 15-year existence it has found that some
industries are prone to repeated collusion given their history
and structural characteristics. The cement industry in South
Africa that is the focus of this review is a case in point.

1
2
3
4

2

History of collusion in
the cement industry
..................................................................................

2.1 South African experience
An officially sanctioned cement cartel operated in South Africa
from the early 1940s, as it was exempted from competition
regulation. The cartel involved the then three primary
manufacturers of cement, Pretoria Portland Cement (PPC),
Afrisam and Lafarge. The fourth member of the cartel, Natal
Portland Cement (NPC)3 was owned by the three manufacturers
in equal shares. A set of institutional arrangements was put in
place to manage the activities of the lawful cartel.4
Subsequently, the Competition Board of South Africa (CBSA),
predecessor to the Commission, withdrew this exemption to
the cement cartel in 1996. Around May 1995, in anticipation
of this termination, the cement producers agreed to divide
markets among themselves. However, the four cement
producers did not adhere to this agreement and a price war
took place between 1996 and 1998. During this price war,
all cement producers reflected poor financial results, which
then prompted them to convene and discuss the stability of
the cartel.

See M. Motta, “Competition Policy: Theory and Practice”, Cambridge University Press, 2004, p.19.
See W. Landes, 1983, “Optimal sanctions for antitrust violations,” The University of Chicago Law Review, vol. 50, no. 2, pp 652-678.
In 2002, NPC was sold to CIMPOR (Cimentos de Portugal SGPS S.A.) and became known as NPC-CIMPOR
These institutional arrangements included the Cement Distributors (South Africa) (Pty) Ltd (CDSA), Cape Sales (Pty) Ltd (Cape Sales) and the South African Cement Producers Association (SACPA).

To page 05
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This meeting culminated in an agreement (the Port Shepstone
agreement) on, among other conduct, market share allocation
in line with the market share allocation under the legal cartel
for the Southern African Common Union (SACU) market. Thus
the “new” cartel operated in various forms from about 1998
and involved multiple contraventions of the Competition Act,
including dividing the cement market in South Africa through
market share allocations and indirectly fixing cement prices.
Cartelists further held various meetings during the duration of
the cartel, thereby ensuring its stability. Furthermore, through
the Cement and Concrete Institute (C&CI’),5 a detailed scheme
of sharing sales information was implemented in order to deal
with the cartel problem of cheating.

Editorial Committee

Editor-in-Chief:
Liberty Mncube (PhD)
Chief Economist

The cartel in its various forms was eventually uncovered by the CC
through the combination of a dawn raid and a corporate leniency
application by PPC in 2009. Consent orders were subsequently
confirmed by the Tribunal between the Commission, Afrisam
and Lafarge in 2011 and 2012 respectively.6 The case against
the last member of the cartel, NPC-Cimpor is still ongoing.

2.2 Cement cartels around the world
Cartels in the cement industry have been uncovered by various
competition authorities over the past 20 years. A brief summary
highlighting firms that have previously operated or are currently
operating in South Africa is provided below:

Editor:
Themba Mathebula
External Coordinator

Decision

Hardin Ratshisusu
Acting Deputy
Commissioner and
Manager: Mergers and
Acquisitions

Country and cartel period

Respondent(s)

Description

EU (1983-1993) – grey cement

Lafarge,Holcim and others

1994

Market and customer allocation, information
exchange and collective boycotting

EU (1982-1988) – white cement

Lafarge,Holcim and others

1994

Market and customer allocation, information
exchange and collective boycotting

Germany(1992-1998)

Lafarge,Holcim and others

2003

Market division

Romania (2000-2004)

Lafarge,Holcim and others

2005

Price fixing

Brazil (2002-2006)

Lafarge,Holcim and others

2006

Price fixing and dividing markets

India (various episodes between
1990 and 2006)

Lafarge,Holcim and others7

2012

Restricting supply and price fixing

EU (Germany, France, UK, Beneleux)8 Lafarge and others

2002

Information exchange; concerted price increases

Italy

Holcim and others

2004

Cartel activity

Australia

Holcim and others

2008

Concerted exclusionary practices

Poland

Lafarge and others

2009

Price fixing; market sharing

Honduras

Lafarge and others

2010

Price fixing; market sharing

Colombia

Holcim and others

2010

Price coordination; customer allocation

Argentina

Holcim and others

2013

Price fixing; market sharing; information exchange

Belgium

Holcim and others

2013

Concerted actions

United Kingdom

Holcim and others

2014

Collusion, exclusionary practices

Source: Data compiled from submission made by merging parties in Holcim Ltd/Lafarge S.A, merger CC Case No.: 2014Jul347;
Kluwer Competition Law Database (http://www.kluwercompetitionlaw.com, Subscription required); http://uk.practicallaw.com/0-2013637?service=crossborder.
5
6
7
8

This was a cement industry association.
Refer to Tribunal Consent Order, CC vs Afrisam, Case No: 93/CR/Nov11. and Tribunal Consent Order, CC vs Lafarge Ltd, Case No: 23/CR/Mar12.
The matter is currently under appeal.
Case No COMP/E-1/37.152 – Plasterboard, Decision 2005/471/EC (summarised in OJ 2005 L 166, p. 8).
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It is evident that in addition to its involvement in the South
African cement cartel, Lafarge was also implicated in most of the
cartels uncovered in different jurisdictions. Based on the fact that
there is a clear repetition of the price fixing and market and/or
customer allocation conduct globally, it appears that the cement
industry displays underlying structural features that make it
prone to collusion. The key factors with reference to South Africa
are examined in the section that follows.

3

A review of factors
that facilitated repeat
collusion in the cement
industry in South Africa
...................................................................................
3.1. The role of the previously legally sanctioned cartel
Any collusive agreement is conducted on the basis that firms
are able to find sustainable mechanism for coordination.
The previously legally sanctioned cartel provided a proven
mechanism for the new cartel to operate. It was thus relatively
easy for the cartelists to agree on a coordination mechanism as
a result of the proven mechanism used in the previously legally
sanctioned cartel.

3.2

Structural factors that aided in the formation
of the “new” cartel

3.2.1

High barriers to entry

Economic literature advocates that high barriers to entry are one
of the prerequisite structural conditions in sustaining collusive
conduct.9 Without high entry barriers, positive profits extracted
as a result of collusive conducts would generally attract entry of
other firms, which would then reduce the profitability of collusive
conduct (hit and run strategies are possible).
The cement industry is characterised by large economies
of scale, the need to access key inputs such as limestone,
reasonably priced energy supply and the importance of
transport infrastructure. Other factors that pose a barrier
to entry in this industry include quality control technology,
engineering experience, new order mining rights including a
26% BEE shareholder requirement, mining work plan as well as
social planning.10
This is evident in that after 1934, it was only in January 2014 that
South Africa experienced the first greenfield entry in the cement
industry (Sephaku cement).11 Yet Sephaku cement obtained
its first limestone mining right in the financial year ending
February 2009.12 Thus it took Sephaku cement about five years
and R5 billion after having secured limestone mining rights to
commence producing cement.13
9
10
11
12
13
14
15
16

3.2.2 Homogeneity of cement products
Economic literature further advocates that when products are
fairly homogenous, the identification of the terms of coordination
and monitoring is easier.14 Conversely, it will be difficult for firms
to reach consensus on the terms of coordination if the product
is heterogeneous. In addition, the cartel problem of cheating
will be more difficult to detect and punish if the product of
coordination is heterogeneous. This assertion is consistent with
empirical evidence in that the majority of prosecuted collusive
conduct cases involved homogeneous products.15
In the South African context, cement products are classified
according to the SANS 50197 industry standard, which groups
cement into one of three principal compressive strength
categories, 32.5, 42.5 and 52.5 MPa. This categorisation is
on the basis of the strength of that particular type of cement
obtained after 28 days in a standardised mix. For instance,
cement product classified as 42.5 will obtain a minimum
strength of 42.5 MPa 28 days after pouring. Thus cement is a
highly homogenous product in the South African context in that
it can broadly classified within one of three strength categories.

3.2.3

Few active competitors

It is commonly accepted that when there are many firms,
reaching an agreement on the terms of coordination and
punishment strategies tends to be more difficult as cheating
may be harder to detect.16 In addition, asymmetry of incentives
may also arise where there are larger numbers of firms active in
an industry, which may deter the likelihood of collusive conduct.
However, this is not the case in the cement industry in South
Africa, as there were historically only four active manufacturers
and this made the terms of coordination and monitoring easier.
In addition, the same firms that were active in the legally
sanctioned cartel were still the only firms in operation when the
“new” cartel was formed. Therefore market concentration and
few active players in this industry also aided the formation of a
cartel from a structural point of view.

4

Conclusion
.......................................

Based on the Commission’s experience with the cement cartel
it is evident that two key conditions that facilitate repeated
collusive conduct are an easy agreement on the mechanisms for
coordination based on a previous legally sanctioned cartel as
well the existence of multiple structural factors that can sustain
collusive conduct. The Commission always remains vigilant in
industries that exhibit these characteristics even if some cartel
conduct has already been uncovered and prosecuted as the
propensity of firms to engage if further collusive conduct cannot
be effectively dismissed.

See M. Motta, “Competition Policy: Theory and Practice”, Cambridge University Press, 2004, p.143.
Commission’s Holcim Ltd /Lafarge SA Merger Report, Case No: 2014Jul0347.
WhoOwnsWhom Report: Manufacture of Cement, Lime and Plaster, July 2014, p.1.
See Sephaku Holding’s Financial Statements for the 2009 financial year accessed at http://www.sephakuholdings.co.za/investors.html
Sephaku casts R1.8bn project in cement, Business Report Online, April 21 2011, accessed at: http://www.iol.co.za/business/companies/sephaku-casts-r1-8bn-project-in-cement-1.1060296
See M. Motta, “Competition Policy: Theory and Practice”, Cambridge University Press, 2004, p.146.
See Note by UNCTAD secretariat, “A synthesis of recent cartel investigations that are publicly available”, 05 September 2005.
See M. Motta, “Competition Policy: Theory and Practice”, Cambridge University Press, 2004, p.142.
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HOW DOES

COMPETITION LAW

e n f o rc e m e n t
BENEFIT SMALL
BUSINESS?
By Louise Du Plessis

Introduction
Sustainable and inclusive growth and development is the core
concept underlying South Africa’s new growth path framework.1
Targeted policies to promote small business growth and
participation in the economy are essential in achieving these goals.
The key role played by small businesses in transition and
developing countries such as South Africa is widely accepted.
SBP (2013), for example, notes that increased creation and
expansion of small businesses will in itself enhance inclusive
growth, as they are more likely to employ unskilled and younger
workers than are larger firms, thereby helping to reduce existing
inequalities.2 However, the OECD’s 2015 Country Report for
South Africa notes that “Since the international crisis started
in 2008, however, SMEs have reduced employment by more
than larger firms have expanded theirs”.3
The challenges faced by small businesses in South Africa have
been widely researched and documented. The results of a recent
PWC report4 are particularly instructive, in that it cites market
and customer access as the largest commercial challenge
faced by most respondents who took part in this study. This was
followed by issues of funding, revenue generation and skills.
To this end, small businesses often face the difficulty of
competing with well-established firms in concentrated markets.
This, together with the degree of vertical integration that exists in
many industries can, in certain instances, prove to be effective
barriers to entry, especially for smaller firms. Specifically, higher
concentration levels mean that a few firms typically dominate
many sectors of the economy and can potentially exert market
power to the exclusion of other, smaller competitors. These large
firms typically produce a large portion of industry output and
are protected by high entry barriers. They often control access
to raw materials or other strategic resources or, if vertically
integrated, to more than one level of the supply chain.5
Small businesses find it difficult to operate in or to penetrate
these markets. A dominant firm’s leverage in the market is often
strategically used to push other firms and small businesses
1
2
3
4
5
6

out of the market in order to capture market share, entrench
market power and ultimately, drive prices up. Such exclusionary
tactics may include the refusal to supply the small business
with vital inputs, manipulating pricing of such inputs or
charging abnormally low prices on their own products or those
of a vertically integrated subsidiary, in order to force smaller
competitors out of business.6
It is for this reason that competition policy is an important
complementary instrument to promote small business
development. Specifically, while competition promotes
consumer welfare by enhancing efficiency, promoting
innovation and leading to wider product choice and better
quality, it also facilitates a more even spread of ownership and
development of small businesses by promoting access and
reducing barriers to entry to markets. Strengthening competitive
pressures in the economy acts to lower entry barriers, which
enables the creation and expansion of small businesses and in
turn facilitates the introduction of new technologies. As such,
South Africa’s competition policy and law are important policy
tools to complement government’s policies to promote small
businesses.

Small businesses & the Competition Act
The Competition Act, No. 89 of 1998 (as amended) (the
Competition Act), came into effect in September 1999. The
Competition Act primarily seeks to maximise consumer welfare
by efficiently allocating resources, while also incorporating
among its goals the furthering of certain socio-economic
objectives. These provisions assign the competition authorities
multiple objectives, including, inter alia, the promotion of
economic efficiency, maintaining employment, supporting black
economic empowerment and the ability of small businesses to
be competitive.
Specific provisions that allow the competition authorities to
consider small business interests are included in Chapter 2
(prohibitive practices), Chapter 3, (merger control), Chapter 4
(market inquiries) and the exemption provisions under section
10 of the Competition Act. These are discussed below.

See The New Growth Path: Framework, available at http://www.economic.gov.za/communications/publications/73-new-growth-path-series
SBP (2013). “Effect of Red Tape on Small Firms in South Africa”, SME Growth Index Thematic Paper, SBP, Johannesburg.
OECD Economic Surveys: South Africa 2015, p 40.
PWC (2015). “Emerging companies and the ecosystem”, available at http://www.pwc.co.za/en_ZA/za/assets/pdf/emerging-companies-and-the-ecosystem.pdf
Kampel, K., (2004). “The Role of South African Competition Law in Supporting SMEs”. Page 2
Ibid
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lessening competition in a market (sections 4, 5), or as an abuse
of a dominant position (sections 8 and 9).

Mergers
When firms merge, structural changes may occur in a market that
consolidates market power in a particular sector in the hands
of the merged entity, often to the exclusion of other, smaller
competitors. The merger provisions of the Competition Act set out
a number of factors to consider in determining whether a merger
is likely to “substantially prevent or lessen competition” in
a relevant market and therefore whether the merger should be
prohibited, approved or approved with conditions. Under the
Competition Act’s public interest provisions, the competition
authorities must also consider whether the merger can or
cannot be justified on substantial public interest grounds. These
include, inter alia, the transaction’s effect on the ability of small
and black-owned firms to be competitive.
A number of merger decisions have taken small business
interests into account through the imposition of conditions
to ensure that they are not adversely affected by the merger.
Since 2010, more than 15 transactions have been approved
subject to conditions that have considered the interests of
smaller firms in the relevant or related markets. For example, in
the Walmart/Massmart merger, the Competition Appeal Court
(CAC) instructed the merged entity to set up a R240 million
supplier development fund as a condition to the approval of the
transaction. The aim of the fund is to inter alia protect existing
and potential micro, small and medium producers of South
African products who run the risk of being harmed by Walmart’s
entry into South Africa.7
Other examples include the imposition of conditions to continue
to supply to or source from smaller firms in, inter alia, the
agro-processing, seed breeding, poultry, timber, payroll and
accounting software, copper and pharmaceutical industries.8 In
addition, since 2012 the Commission has imposed conditions to
the approval of 25 property mergers, to persuade participants
in the sector to change the practice of entering into exclusive
lease agreements between property developers and national
supermarket chains by default for each new shopping centre
development. These exclusive lease agreements tend to mostly
affect small and independent retailers who may not be in a
position to attract customers if located outside the shopping
centre or mall.
Nevertheless, the lack of representation of small businesses
in Tribunal hearings and insufficient evidence as regards the
potential widespread impact of certain transactions on small
businesses remain a challenge, making it difficult for the
competition authorities to adequately consider the interests of
small businesses in these instances.

Prohibited practices
The enforcement of the prohibited practice provisions of the
Competition Act is another area where the Competition Act
has the potential to assist those small businesses affected by
anti-competitive practices by larger firms. Prohibited practices
are prosecuted under the Competition Act either as restrictive
agreements, which have the effect of substantially preventing or
7
8
9
10
11

The abuse of dominance provisions of the Competition Act
in particular, outlaw a range of exclusionary acts that are
most likely to affect small businesses as existing firms or new
entrants seeking access to markets. Some of the Commission’s
interventions in this regard have had a positive impact on smaller
businesses. For example, following complaints received related
to exclusionary conduct by Sasol Nitro, a division of Sasol
Chemical Industries (Pty) Ltd (Sasol Nitro) as well as collusive
conduct with other participants in the fertiliser industry, the
Commission uncovered various anticompetitive practices that
were impeding the competitiveness and growth of South Africa’s
fertiliser industry. Following the Commission’s investigation,
Sasol Nitro reached a settlement with the Commission, and as
part of the conditions to the settlement the firm was requested to
divest its fertiliser blending facilities located in Durban, Bellville,
Potchefstroom, Endicott and Kimberley. Subsequent research
has shown that this is likely to have led to significant entry by
several smaller players at the blending level of the fertiliser
industry post the Commission’s intervention.
However, it should be noted that cases that deal with abuse of
market power are often difficult to prove in practice. Specifically,
complaints relying on those sections of the Competition Act
wherein a small business must prove a substantial prevention or
lessening of competition in a particular relevant market are often
unsuccessful. Kampel (2004) explains that this is so, because
a small business will typically hold a market share of 10% or
less in any defined market, which makes it unlikely that the exit
of the small business would lead to a substantial prevention or
lessening of competition in the market.9
An example of a matter brought to the Tribunal by a small business,
which was dismissed on the basis of insufficient evidence of
market-wide impact of harm, is the matter of Nationwide Poles
CC (Nationwide Poles) and Sasol Oil (Pty) Ltd (Sasol Oil).10 In this
matter, the Tribunal had found that Nationwide Poles, a small
business and supplier of treated wooden poles, had been the
victim of abuse of dominance in the form of price discrimination
at the hands of Sasol Oil. Nationwide Poles alleged that Sasol
Oil had discriminated against it by charging it higher prices for
creosote, a substance used in the treatment of poles, than that
charged to its larger competitors. Sasol Oil’s price list indicated
that it offered volume discounts to its customers, thereby
charging different prices to different customers. The Tribunal
found that Sasol Oil’s volume-based discounts constituted
price discrimination in contravention of the Competition Act.
However, the CAC reversed the Tribunal’s decision in this
matter, citing lack of evidence in the form of the cost structures
of other small firms, the nature of Sasol oil’s main competitor’s
operations and whether any firms had exited the market as
categories of evidence that should have been presented in order
for a reasonable possibility of harm to competition to be proved.
The CAC therefore upheld Sasol Oil’s appeal. Sadly, Nationwide
Poles was reported to have gone out of business shortly after
the CAC’s decision.11

Case no: 110/CAC/Jul11 and 111/CAC/Jun11
Case no: 2010Jan4882, 2010Sep5355, 2011Apr0016, 2011Jun0080, 2011Jul0139, 2011Nov0343, 2010Sep5359, 2011Oct0316, 2013Oct0481, 2014Dec0763.
Kampel, K., (2004). The Role of South African Competition Law in Supporting SMEs.
Case no: 72/CR/Dec03
Case no: 49/CAC/Apr05
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Market inquiries
A market inquiry is a general investigation into the state, nature
and form of competition in a market or sector, rather than a
narrow investigation of specific conduct by any particular firm.
Section 43(B)(1) of the Competition Act allows the Commission
to conduct a market inquiry if it has reason to believe that there
are features or a combination of features in the sector that
may prevent, distort or restrict competition within that market,
and/or to achieve the broader public interest considerations
listed in the purpose of the Competition Act (section 2), i.e. the
promotion of employment, small and medium-sized enterprises,
and historically disadvantaged persons.12

businesses, or firms controlled or owned by historically
disadvantaged persons, to become competitive. A small
business is defined in section 1 of the Competition Act as:
“[having] the meaning set out in the National Small Business
Act, 1996 (Act No. 102 of 1996)” (the NSB Act).

Collaboration between the Commission and the
Department of Small Business Development
The Department for Small Business Development (DSBD) was
formed in 2014 as a consequence of a need to dedicate relevant
and appropriate resources that would enable small businesses
and cooperatives to develop, grow and become sustainable.

The Commission can therefore specifically consider the
interests of small businesses in its market inquiries and has
in fact recently announced its intentions to conduct a market
inquiry in the grocery retail sector, which inquiry will specifically
consider these interests.

The Commission and DSBD have established a relationship
to collaborate in addressing some of the identified challenges
associated with the treatment of small business considerations
in mergers, prohibited practices and exemption applications.
We will collaborate inter alia in the following areas:

In this regard, the inquiry will focus on six themes, namely:

• The Commission will make submissions to the DSBD in
revising the thresholds for the classification of micro, very
small, small and medium sized enterprises as set out in the
NSB Act, as these appear to be outdated. This will ensure
that firms are appropriately classified as small businesses in
terms of the NSB Act, and that the appropriately sized firms
are eligible for exemption in terms of section 10(3)(b)(ii) of the
Competition Act.13

• The impact of the expansion, diversification and consolidation
of national supermarket chains on small and independent
retailers in townships, peri-urban and rural areas and the
informal economy.
• The impact of long-term exclusive lease agreements entered
into between property developers and national supermarket
chains, and the role of financiers in these agreements on
competition in the grocery retail sector.
• The dynamics of competition between local and foreign
national operated small and independent retailers in
townships, peri-urban areas, rural areas and the informal
economy.
• The impact of regulations, including, inter alia, municipal
town planning and by-laws on small and independent
retailers in townships, peri-urban areas, rural areas and the
informal economy.
• The impact of buyer groups on small and independent
retailers in townships, peri-urban areas, rural areas and the
informal economy.
• The impact of certain identified value chains on the operations
of small and independent retailers in townships, peri-urban
areas, rural areas and the informal economy.

Exemptions

• Where appropriate, the DSBD will make submissions to the
Commission and/or the Tribunal in respect of mergers and
prohibited practices that have an effect on small businesses.
• Improved awareness – Where they are aware of the existence
of the Competition Act, many small businesses lack practical
knowledge as to how the substantive provisions of the
Competition Act can be implemented. The Commission will
participate in the Annual Small Business Colloquium hosted
by DSBD, thus contributing to improved awareness of the
benefits of competition law to small businesses.
• The DSBD will further assist the Commission by sharing with
it key statistics relating to the number of and rate of entry and
exit by small businesses in certain industries.
• Finally, the DSBD will participate in the Commission’s grocery
retail sector market inquiry.
The Commission and the DSBD are committed to working
together in address the adverse effects of abuse of dominance,
barriers to entry and market accession for small businesses.

The provisions in the Competition Act for the criteria used to
grant exemptions to certain business agreements or practices
reflect the complementarity of competition policy and the
development of small businesses. Specifically, section 10(3)
(b) of the Competition Act provides that an exemption shall be
granted if the anticompetitive agreement or practice concerned
contributes to, inter alia, the promotion of the ability of small

12

13

Upon completing a market inquiry, and in accordance with section 43C of the Competition Act, the Commission may inter alia make recommendations for new or amended policy, legislation or
regulations that may serve to improve the state of competition in the relevant sector, initiate a complaint against any firm for further investigation, refer to the Competition Tribunal without further
investigation, or enter into a consent order with any respondent.
Absent an amendment of the Competition Act or the NSB Act, there is no legal basis for the Commission to deviate from the small business thresholds as set out in the NSB Act when considering
exemption applications filed in terms of section 10(3)(b)(ii) of the Competition Act.
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Understanding

H FUEL
O PRICE
W is
determined
By Lee Langenhoven, Thulani Mandiriza
and Ratshidaho Maphwanya

Introduction
The purpose and motivation for this article is twofold. Firstly, to
provide an understanding and rationale of price regulation of
liquid fuels in general to address perceived lack of transparency
in the methodology that is used in determining the fuel price.
Secondly, the energy sector has been identified as an emerging
priority sector of the Commission. The petroleum industry
in particular plays an important role in the economy and acts
as a catalyst for economic activity. In 2014, for instance, the
petroleum industry, which is responsible for producing liquid
fuels, accounted for more than 100 000 direct and indirect jobs,
R365 billion in total annual sales, R6 billion in annual payroll and
R72 billion in annual taxes.1 Liquid fuels play an important role in
providing energy for the economy and account for about 34% of
the final energy consumption in South Africa.2
The article is structured as follows: we firstly provide a
background of the fuel industry in South Africa, secondly we offer
a perspective of the liquid fuels value chain, thirdly we outline
the principles of fuel price determination and finally we conclude.

Background
The price of liquid fuels in South Africa is regulated by the
Department of Energy (DoE) and is determined according to
the import parity pricing (IPP) principle. State intervention in
the South African fuel industry dates back to the 1950s when
the first refinery was constructed; this was around the same
time that Sasol was formed. The energy industry has always
1
2
3
4

been considered strategic by the government, hence state
intervention has predominantly moulded the development
pattern of the industry. Under the apartheid government, the
rationale for putting regulation in place was mainly linked to
security of supply. This was a response to possible sanctions by
the oil producing countries as retribution for apartheid policies.
At present, security of supply is largely related to the economy’s
reliance on liquid fuels and the potential impact of disruptions to
the functioning of the economy. In 2006, the then Department
of Minerals and Energy (now DoE) estimated that the economy
would lose at least R925 million a day if there was a total fuel
supply disruption. This figure is now substantially larger and this
goes to show how important liquid fuels are to the economy.
The fuel price is determined taking into account international
as well as domestic influences. The international influences
manifest by means of changes in the basic fuel price (BFP) which
is a value benchmarked to prices in Singapore, the Arab Gulf and
Mediterranean export oriented centres. Conceptually, the BFP
determines the realistic cost of importing refined fuel into the
country. The BFP can be influenced by, inter alia, the oil price, the
cost of transport, insurance, storage and the exchange rate. The
IPP principle is a method of BFP determination to ensure that
local refineries compete with their international counterparts.3
Prior to adopting the BFP formula, the in-bond landed cost
(IBLC) formula was used. In April 2003, the BFP was introduced
to replace the IBLC component of the pump price. According to
the Department of Minerals and Energy, the formula change was
necessary because the previous formula had become outdated
due to changes in global markets.4

SAPIA 2014 Annual Report
Department of Energy (2009), Digest of South African Energy Statistics 2009
See http://www.energy.gov.za/files/petroleum_frame.html accessed on 02 June 2015 at 20:33
South African Petroleum Industry Association (2013), 2013 Annual Report, available at http://www.sapia.co.za/publications/annual-reports.html
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Domestic influences manifest in price adjustments for secondary
storage and distribution, zone differentials, taxes and levies
and trade margins. The prices of diesel, petrol and illuminating
paraffin are regulated at the wholesale level; however, petrol
and illuminating paraffin are regulated at the retail level as well.
The maximum price of diesel is regulated at the wholesale level
through the maximum Wholesale List Selling Price (WLSP). At a
wholesale level, price competition for diesel occurs by providing
a discount from the maximum WLSP. There is also scope for
competition when it comes to sale of diesel at the retail level,
because it is not regulated. The DoE sets a single regulated
market price for petrol, which means that firms can sell neither
above nor below this price. With illuminating paraffin on the other
hand, the DoE sets the Single Maximum National Retail Price
(SMNRP) which serves as a price ceiling.

Understanding the liquid fuels value chain
The majority of South Africa’s crude oil is imported from Saudi
Arabia (35%), Nigeria (20%), Iran (18%), Angola (15%) and the
UAE (3%).5 In addition to this, oil companies import refined fuels
to supplement local production. Refined liquid fuels may also be
imported by wholesalers after being granted permission to import
by the International Trade Administration Commission (ITAC).6
Approximately 95% of South Africa’s crude oil is imported and is
used for production of a vast array of fuels such as petrol, diesel,
LPG, jet fuel and illuminating paraffin. Most of South Africa’s fuel
is refined domestically, but it is not sufficient to meet demand
and therefore approximately 19% of fuel is imported.
There are currently six producers of liquid fuels in South Africa.
About two-thirds of the liquid fuel produced in South Africa is
through the crude oil refineries, namely Sapref (owned by BP
and Shell), Enref (owned by Engen), Chevref (owned by Caltex)
and Natref (owned by Sasol and Total SA). The remainder is split
between Sasol, which utilises coal-to-liquid technology at its

Synfuels refinery, and PetroSA, a state-owned company utilising
natural-gas-to-liquid technology. Once refined, petroleum
products need to be distributed to wholesalers by pipelines, rail,
sea and road to approximately 200 depots around the country.7
After pipeline, long-haul rail is the most cost-effective means of
transporting refined liquid fuel to the inland region. Refined liquid
fuels are shipped on oil tankers around the South African coast,
including Namibia, in order to replenish primary depots, and a
substantial amount of petroleum products are still transported
from refineries via road tankers.8
The major wholesalers of liquid fuel in South Africa are BP, Caltex,
Engen, PetroSA, Sasol, Shell and Total SA. These firms operate
storage terminals and distribution facilities at the major ports and
have distribution facilities throughout the country (secondary
depots). From the secondary depots, liquid fuel is delivered to
other wholesalers, retailers and end users.9

Determining the fuel price
South Africa is not unique in its approach of regulating fuel
price. Other countries use slightly different approaches but with
parameters to guide the fuel price determination. For instance,
countries can fall into three possible categories. Countries that
have large reserves of crude oil and that are major producers
of liquid fuels favour the “ad hoc regulation” regime, and welldeveloped petroleum markets in the US and Germany prefer
passive or no regulation. South Africa, China and Vietnam among
others prefer active regulation where prices are regulated and
reviewed based on pre-determined criteria and/or formulae and
often at regular intervals (weekly/monthly).
As indicated previously, South African price regulation is based
on both international and domestic influences. International
factors that are used in calculating the BFP for diesel, petrol and
illuminating paraffin (IP) are listed in Table 1 below:

Table 1: Formulation of the basic fuel price

5
6
7
8
9
10
11

Free-on-Board (FOB)
values

Petroleum product prices are quoted on a daily basis by export orientated refining centres situated in the Mediterranean
area, the Arab Gulf and Singapore. FOB is quoted by oil-price data provider – Platts.10

Plus freight

The cost of transporting refined petroleum products from these export refining centres to South African ports. The freight
rates used in the BFP calculation are based on freight rates published by London Tanker Brokers Panel and adjusted on
a monthly basis in line with the Average Freight Rate Assessment, which is a function of risks and supply and demand of
ships transporting refined petroleum products internationally. A 15% premium is charged to supply South Africa.

Plus demurrage

The charge by freighters for detaining a load beyond the time allowed for loading, unloading, or sailing. Rates are
published by the World Scale Association Limited. The total demurrage time is limited to three days.

Plus insurance

Calculated as 0.15% of the FOB-value and freight to cover insurance as well as other costs such as letters of credit,
surveyors’ and agents’ fees and laboratory costs.

Plus ocean loss
allowance

A factor of 0.3% calculated on the sum of the FOB, freight and insurance values for products in order to provide for
typical uninsurable losses during transportation of fuels while at sea.

Plus cargo dues (also
known as wharfage)

The cost of off-loading petroleum products from ships into on-shore storage facilities at South African harbour facilities.
The cost to utilise these harbour facilities is based on the tariff set by the National Ports Authority of South Africa.

Plus coastal storage
fees

Charges paid for the storage and handling facilities at coastal terminals. In 2002, the typical international storage rate
was assessed as US$3 per ton or 2.5 SA cents per litre per month and is adjusted on an annual basis by the increase in
the Producer Price Index (PPI). The BFP only makes provision for 25 days.

Plus stock financing
cost

This is based on (i) the landed cost values (the sum of FOB; freight; insurance; ocean loss and cargo dues) of refined
petroleum products, (ii) 25 days of stockholding and (iii) the ruling prime interest rate less 2%.

Equals

The BFP11

Average for the period 2009-2013
See Government Gazette no 1069 of 3 November 2006
Department of Energy (2013), Overview of the Liquid Fuels Sector in South Africa, Presentation to the IEP Stakeholder Consultation, Nelspruit, 19 November 2013, presented by MJ Machet
Departments of Minerals and Energy (2007), Energy Security Master Plan – Liquid Fuels
Department of Energy (2013), Overview of the Liquid Fuels Sector in South Africa, Presentation to the IEP Stakeholder Consultation, Nelspruit, 19 November 2013, presented by MJ Machet
An independent price reporting agency – subscription is required to access this information from Platts – the use of Brent Crude Oil price provides a proxy with a few cents difference.
BFP rates will be quoted differently for different grades of “Diesel (Gasoil)” including (i) the Diesel (Gasoil) 0.05% Sulphur (500ppm) and (ii) the Diesel (Gasoil) 0.005% Sulphur (50ppm). For petrol, there
are three grades that are used in South Africa including (i) 95 Octane Unleaded and Lead Replacement Petrol (95 ULP & LRP); (ii) 93 Octane Unleaded and Lead Replacement Petrol (93 ULP & LRP);
and 91 Octane Unleaded (91 ULP). Currently the most commonly quoted petrol grade in international markets is Mogas 95 Octane Unleaded which is chosen as the benchmark grade.

To page 12
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The combination of the abovedescribed components yields
a different wholesale and
retail price each month. The
difference from one month
to the next is known as the
overor
under-recovery
and the wholesale price of
fuels is adjusted each month
accordingly. The price changes
are adjusted in such a manner
that the over- or underrecovery during the prior month
will be corrected on the first
Wednesday of the following
month in order to clear the
cumulative balance of the
individual products on the slate
account. As an illustration, the
calculation of BFP for diesel
will be as follows:

Table 2: Formula for calculating the BFP for diesel
Component

Calculation

Mediterranean FOB rate (MR)

Med (Italy) Gasoil x 0.006267

=

A

Arab Gulf FOB rate (AGR)

Arab Gulf Gasoil x 0.006267

=

B

(A + B)/2

=

C

Freight

(Freight rate ÷ 37499.5) x 1.15

=

D

Demurrage

(Demurrage rate ÷ 37499.5) x 0.00084

=

E

Insurance

0.015 x (C+D)

=

F

Ocean loss

0.003 x (C+D+F)

=

G

C+D+E+F+G

=

H

Convert H from USD to ZAR

=

I

Cargo duties

Rate ÷ 1190

=

J

Coastal storage

(PPIn ÷ PPIB) x 2.50 x (25 ÷ 30) x 100

=

K

Stock finance

(LCV x (PR – 2%)) x (25 ÷ 365)

=

L

Basic fuel price

I+J+K+L

=

BFP

Once the BFP has been determined, domestic components are
added to the BFP in order to establish the respective wholesale

and retail prices. These domestic influences are listed in Table 3
and include:12

Table 3: Formulation of final price of fuels

*

12
13
14
15

Inland transport*

Refined petroleum products are transported by road, rail, pipeline and by a combination thereof from
coastal refineries to inland depots. These include zone differentials; secondary storage; secondary
distribution; and router differential costs.

Plus wholesale margin*

A fixed maximum monetary margin. The formula used to determine the wholesale margin is based on
a set of guidelines, namely the Marketing-of-Petroleum-Activities Return. The level of the margin is
calculated on an industry average basis and is aimed at granting marketers a benchmark return of
15% on depreciated book values of assets, with allowance for additional depreciation, but before tax
and payment of interest.13

Plus retail profit margin**

Fixed by DoE and determined on the basis of the actual costs incurred by a service station operator in
selling petrol. In this cost structure, account is taken of all proportionate driveway related costs such as
rental, interest, labour, overheads and entrepreneurial compensation.14

Plus the Equalisation fund levy***

This is normally a fixed monetary levy, determined by the Minister of Energy. The levy income is mainly
utilised to equalise fuel prices. The levy is currently zero.

Plus a fuel tax***

The magnitude of which is determined by the Minister of Finance and agreement by the Southern
African Customs Union.

Plus the Road Accident Fund
(RAF) levy***

Applicable to petrol and diesel. Revenue generated from this levy is utilised to compensate third party
victims of motor vehicle accidents.

Plus slate*

The BFP of petrol, diesel and IP is calculated on a daily basis whereas the BFP is set for an entire
month. This daily calculated BFP is either higher or lower than the BFP reflected in the fuel price
structures in a specific month. If the daily BFP is higher than the designated BFP of the previous month,
a unit under recovery is realised on that day and vice versa. These calculations are done for each day in
the fuel price review period and an average for the fuel price review period is calculated. This monthly
unit over/under recovery is multiplied by the volumes sold locally in that month and the cumulative
over/under recovery is recorded on a cumulative over/under recovery account (referred to as the “Slate
Account”). A Slate levy is applicable on fuels to finance the balance in the Slate Account when the Slate
is in a negative balance.

Plus IP tracer dye levy†

To curtail the unlawful mixing of diesel and IP, a tracer dye is injected into IP. This levy was introduced
into the price structures of diesel to finance expenses related thereto.15

Plus petroleum pipelines levy***

To reimburse the pipeline users for the applicable NERSA tariff on transporting fuel through the pipeline.

Equals

Total price

Added to diesel, petrol and IP price
** Added to petrol price only
*** Added to petrol and diesel price only
†
Added to diesel price only
See http://www.energy.gov.za/files/esources/petroleum/petroleum_pricestructure.html accessed on 02 June 2015 at 20:49.
Genesis Analytics (2014).
Ibid.
As part of government social protection policy and consideration for the poor (who mainly use IP), IP is tax exempt and the IP tracer dye levy discussed above is levied on the diesel price.
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By way of example, the BFP for petrol (95 ULP) can therefore be
calculated as represented by Table 1 below:
Table 1: Illustration of domestic component in determining the
price of 95 ULP in September 2015

Petrol 95 ULP
(cents per litre)

Price component
Wholesale margin

33.50

Secondary storage

17.40

Secondary distribution

12.60

Retail margin

155.70

Zone differential in Gauteng

35.30

Fuel levy

255.00

Customs & excise duty

4.00

Road accident fund levy

154.00

Pipeline levy (Petroleum Products Levy)

0.33

Slate levy

0.00

Demand Side Management Levy (DSML)

10.0016
0.30

Pump rounding
Sub-total
BFP

678.13
578.87

Wholesale/retail/SMNRP price

1257.00

The estimated contributions for each of the components to the
final price are represented by Figure 1, Figure 2 and Figure 3
below:
Figure 1: Price component breakdown for diesel 0.005% Sulphur
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For diesel, the bulk of the wholesale price is attributable to the
BFP (61-67%) and the second largest component is taxes and
levies (24-28%).
Figure 2: Price component breakdown for petrol 95 ULP & LRP
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Figure 3: Price component breakdown for illuminating paraffin
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Relative to diesel and petrol, the BFP component of IP makes up
a much larger portion of the total price, accounting for 82-85% of
the final price; 8-11% being attributed to inland transport costs
and 6-8% to the wholesale margin (the maximum retail sale price
of IP is regulated but the retail margin, as in the case of petrol is
not prescribed).

Conclusion
The South African fuel industry has been regulated dating back
to the 1950s. The principles behind the determination of the
regulated price have remained largely the same over the past
few decades due to limited availability of crude oil reserves.
Although the benchmark price has changed from the IBLC to
the BFP, the regulated price of fuel is still based on the principle
of import parity pricing. The BFP, however, is considered to be
more reflective of the actual cost of importing refined fuel into
the country.
Security of supply remains the critical determining factor in
order to ensure the industry can consistently deliver fuel into the
economy at sustainable prices with price regulation assisting
to provide decent investment and returns to the industry. The
price is influenced by several international and domestic factors.
International factors are taken into account in determining the
BFP subsequent to which the final price is derived by adding
domestic components. If the price of fuel changes, the actual
changes are announced on a monthly basis and implemented on
the first Wednesday of each month. Both the international and
domestic factors are largely transparent though the daily average
fuel prices as published by Platts.

Margins
Inland transport cost
BFP

20%
0%

A similar trend is apparent from the price structure of petrol. The
major difference, however, is that in addition to the wholesale
margin, petrol also contains a retail margin; and the combined
margins therefore make up a larger portion of the final price (1315%). This results in the BFP attributing 53-57% of the total price
– less than the proportion in the case of diesel.

2011

2012

2013

2014

Introduced in 2006 to curtail the use of ULP 95 in the inland market.
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Commission recommends prohibition of

The MERGER BETWEEN
MTN and TELKOM
By Grashum Mutizwa

On 14 August 2015, the Commission recommended to the Tribunal
the prohibition of a large merger whereby Mobile Telephone
Networks (Pty) Ltd (MTN), a subsidiary of MTN Group Limited,
intended to acquire certain Radio Access Network (RAN) assets of
Telkom SA SOC Limited (Telkom).

Background
The nature of the transaction was such that MTN and Telkom concluded
a network management services agreement and reciprocal roaming
agreements in terms of which (a) MTN would take over financial and
operational responsibility for the rollout and operation of Telkom’s RAN;
and (b) each party would be able to roam on the other party’s mobile
network. Effectively MTN would be able to access additional spectrum
capacity from Telkom to roll out a Long Term Evolution (LTE) network.
The parties to the transaction provide telecommunications services.
MTN prides itself as a global communications partner and cellular
network. Its products include fixed voice and data, mobile voice, mobile
data, mobile messaging and value added services (VAS). On the other
hand, Telkom predominantly offers fixed line, mobile, Information and
Communications Technology (ICT) and data services to the wholesale,
business and consumer markets, as well as a wide range of related
products. The relevant Telkom products and services are those of its
mobile business under “Telkom Mobile”, which offers the products
and services relating to mobile voice, mobile data, mobile messaging,
mobile handsets and peripherals, and VAS.
The mobile telephony industry value chain can be characterised into
layers that involve infrastructure markets, wholesale markets and retail
markets. Both Telkom and MTN operate at all three levels of the broad
telephony services value chain.

The findings of the Commission
Although the transaction did not involve the combination of MTN’s
and Telkom’s mobile retail businesses, the Commission found that
the proposed transaction was likely to substantially prevent or lessen
competition in the mobile services market. The Commission found
that access to additional spectrum capacity by MTN would confer first
mover advantages to MTN relating to network speed, capacity and
mobile offerings. This first mover advantage would enable MTN to gain
a significant competitive and time advantage, offering network and
services that cannot be significantly constrained by rivals, particularly
given the market position of Cell C and Telkom Mobile who, the
Commission noted, were generally instigators of price competition in
the mobile services market.

14
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Importantly, the nature of the transaction was such that Telkom Mobile’s
ability to aggressively grow and respond to competition would be
significantly curtailed, as the mobile data capacity available to Telkom
would be limited by the agreement between the merging parties,
whereas MTN’s capacity would not be limited. The Commission found
that the merger would effectively limit the ability of Telkom Mobile
to grow and independently compete against MTN and other mobile
operators. This was particularly so in the mobile data markets, where
future competition was likely to take place.
The Commission also found that the merger would result in anticompetitive input foreclosure in relation to access to sites and site
infrastructure, particularly in rural areas. Although the Electronic
Communications Act No 36 of 2005 (ECA) requires mobile operators
to provide access to essential facilities, the terms of access are not
regulated. The Commission found that anti-competitive effects through
input foreclosure would arise through the terms of access to sites and
site infrastructure for other mobile operators. The Commission also
found likely anti-competitive input foreclosure effects in the supply of
backhaul links.
In terms of public interest considerations, the Commission found
that the merger was likely to entrench a duopolistic market structure
dominated by Vodacom and MTN and that this would have a negative
impact on the broader ICT industry. The Commission found that such
a resultant duopoly market structure was unlikely to serve customers
well, particularly when considering that it was the smaller mobile
operators that appear to drive price competition in the industry. The
larger operators in South Africa, MTN and Vodacom, were found to not
have a history of pass-through of benefits to end customers in the form
of lower prices.
The Commission was of the view that the merger was likely to have a
significant impact on the structure of the South African mobile markets
and future competitive dynamics. This was identified as a further
negative effect arising from the transaction, especially considering that
South Africa experiences higher mobile prices than other comparable
countries in the world. There were also several objections to the merger
received from third parties in the industry.
The Commission invited the merging parties to provide remedies aimed
at addressing the likely competition and public interest harm arising
from the transaction. However, there were no workable remedies
identified which would adequately address the harm to competition
arising from the transaction.
Subsequent to the Commission’s recommendation of a prohibition to
the Tribunal, the merging parties withdrew the transaction.
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Vodacom &
Neotel merger
By Grashum Mutizwa

The Commission recommended to the Tribunal that the
large merger whereby Vodacom intends to acquire Neotel
be approved, with conditions. Vodacom is a licensed mobile
network operator (MNO) and provides voice, messaging and
data services, among other services. Neotel services include
retail fixed line services to business customers and fixed
leased lines on a wholesale basis to third parties.
The Commission found that the proposed transaction is likely
to substantially lessen or prevent competition in the mobile
services market. Vodacom is the market leader in mobile
services markets and the additional spectrum from Neotel
will result in spectrum concentration effects that will likely
consolidate Vodacom’s dominant position. The acquisition
will confer first mover advantages to Vodacom relating to
network speed, capacity and mobile offerings. Vodacom will
not be constrained by other competitors as they are unlikely
to match its offering. These factors taken together will likely
lead to reduced choice and higher prices to end customers in
the absence of effective constraints on Vodacom. The merger
is also likely to have a significant impact on the structure of
the South African mobile markets and future competitive
dynamics.
To address the concerns arising from the proposed merger,
the Commission recommended some structural and Public

Interest conditions. The main condition was that Vodacom
shall not directly or indirectly use Neotel’s spectrum for the
purpose of offering wholesale or retail mobile services to any
of its customers for a period of two years from the approval
date or 31 December 2017, whichever is earlier. The two
year deferment period is intended to give an opportunity
to policymakers to address the spectrum challenges in the
industry. In addition, Vodacom shall also commit to R10
billion investment in fixed network, data and connectivity
infrastructure, which will include all capital investments
and long-term commitments, additions and upgrades
in transmission, national long distance fibre, backhaul,
connectivity and the development of value adding services.
Lastly, Vodacom will also ensure that the value of shares in its
share capital held by Black Economic Empowerment (BEE)
shareholders shall increase by an amount of R1.4 billion,
being the value attributable to Neotel in terms of the merger
multiplied by 19% (being the current BEE shareholders’
direct shareholding in Neotel). Should the value of the BEE
obligations imposed by ICASA in terms of the ECA exceed
the value set above, then the obligations imposed by ICASA
will apply.
Further, Vodacom will not retrench any of Neotel’s employees
as a result of the merger.

Mergers & Acquisitions
Activity Report
1 April -30 June 2015

Conditions imposed on
mergers in quarter 1

During Q1, 8 cases were approved with conditions.
These are presented in the table below.

Case
Number

Primary
Acquiring Firm

Primary Target Firm

Market

Condition

2014Aug0414

Telkom SA SOC
Limited

Business Connexion Group
Limited

Telecommunications

Public Interest - Employment: Restriction on job losses to 60 employees for a period of 3
years (20 employees per year)
Behavioural – Pricing: Telkom to ensure that price is offered on non-discriminatory terms
Telkom will also ensure that pricing is based on actual costs incurred

2015Jan0013

RCS Cards (Pty) Ltd

The Consumer Finance Business
of the JD Group Limited

Finance: Unsecured
Credit

Public Interest – Employment: Moratorium on employment
JD Group to ensure that its insurance business remains running for a period of 3 years

2015Mar0124

Neue Halberg-Guss
GmBH

Atlantis Foundries (Pty) Ltd

Automotive Castings
for Commercial
Vehicles

Public Interest – Employment: Moratorium on job losses
Public Interest – Industrial Sector or region: The manufacturing plant or facilities of Atlantis
shall not be relocated to premises th

2015Mar0109

Hebei Iron & Steel
Group Co. Ltd

Duferco International Trading
Holding S.A.

Iron and Steel

Public Interest - Employment: Moratorium on job losses
Public Interest – Industrial sector or region: Obligation imposed on Hebei to invest on
developing a steel plant in South Africa

2015Mar0108

Grupo Ferroatlantica
S.A.

Globe Speciality Metals Inc

Production of FeSi and Behavioural: Supply - Siltech shall continue sourcing silica rock from its current supplier
Microsillica
and electrode paste from its current supplier
Supply: Siltech to continue supplying FeSi to the market.
Public Interest – Industrial sector or region: Obligation to continue investment in the FeSi facility

2015Jun0312

VKB Agriculture (Pty)
Ltd and Louis Dreyfus
Commodities Africa
(Pty) Ltd

The Kromdraai Group of
Companies

Agriculture: Trade of
wheat and storage
and handling of grain

Public Interest – Employment: Restriction on the number of job losses to 61 employees.
VKB is required to give first preference to the affected employees should any vacancies
arise at VKB for a period of 1 year

2015Apr0151

Transpaco Plastics
(Pty) Ltd

East Rand Plastics division of
Astrapak Manufacturing Holdings
(Pty) Ltd

Manufacture of Plastic
Products

Behavioural - Supply: Transpaco is required to supply a third party with plastic refuse bags
for a period of 3 years.
Cross shareholding/ Information exchange: Transpaco must develop a policy to prevent the
flow of competitively sensitive information

2014Jul0382

Vodacom (Pty) Ltd

Neotel (Pty) Ltd

Telecommunications

Public Interest – Employment: Moratorium on job losses
Public Interest – Industrial sector or region: Vodacom shall commit to R10 billion investment
in fixed network, data and connectivity infrastructure
Public Interest – BEE: Vodacom shall increase its BEE shareholding
Behavioural: Vodacom shall not use Neotel’s spectrum for a period of 2 years.
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Telkom & BCX
summary
By Grashum Mutizwa

The Commission recommended a conditional approval of the Telkom
SA SOC Limited (Telkom) and Business Connexion Group Limited
(BCX) merger. Post-merger, BCX will become a wholly owned subsidiary
of Telkom, and will delist from the Johannesburg Stock Exchange (JSE).
Telkom is primarily a telecommunications services provider. BCX is primarily
active as an Information Communication Technology service provider.

The Commission found that Telkom, being the largest provider of wholesale leased
lines to downstream customers, has the ability to foreclose its downstream rivals
from access to these wholesale leased lines, which are essential inputs for the
provision of downstream services including managed network services (MNS),
value added network services (VANS), hosting and information technology services
(ITS). The Commission also found that the merger will result in the merged entity
having the ability and incentives to engage in bundling strategies that may result in
anticompetitive effects.
To address the concerns arising, the Commission recommended certain behavioural
and employment conditions. Among the behavioural conditions is that Telkom’s
application and implementation of the Transfer Pricing Programme should explicitly
include fibre access and remain in force for the duration of the condition period.
The tenure of the Transfer Pricing Programme was extended from 18 July 2018 to
31 December 2020. There were also behavioural conditions relating to bundling
concerns, which bundling conditions were aimed at ensuring cost-based pricing
and transparency in pricing of bundled offerings by Telkom.
To address the employment concerns, the Commission recommended limiting
the number of employment losses to a maximum of 60 employees. Such
employment losses shall be limited to a maximum of 20 employees per year in
each of the three years.

Mergers & Acquisitions
1 APRIL – 30 JUNE 2015
Activity Report
Mer ger s not i f ied &
r eviewed in Q1
Not i f ied
L arge
Intermediate
Small
Finalised
L arge
Intermediate
Small
A p p roved wit hout con d it ions
L arge
Intermediate
Small
A p p roved wit h con d it ions
L arge
Intermediate
Small
Prohibited
L arge
Intermediate
Small
Wit h d r aw n /no ju risd ic t ion
L arge
Intermediate
Small
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A p ril – Ju n e
2 015
115
33
77
5
113
38
73
2
10 4
34
68
2
8
4
4
0
1
0
1
0
0
0
0
0

Summary of the impact on Jobs in Q1

Month

Jobs
lost

Jobs
saved

Jobs
created

No. of
cases

Net
effect

April

0

78

0

1

+78

May

60

39

0

2

-21

June

0

1795

0

4

+745

Total

60

1 912

0

7

+1 852
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Commission successfully
prohibits Tsogo Sun merger
By Hariprasad Govinda

Background
On 14 July 2014, the Commission received a notice of a
large merger whereby Tsogo Sun Holdings Limited (Tsogo
Sun) intended to acquire 40% equity interest in SunWest
International (Pty) Ltd (SunWest) and Worcester Casino (Pty)
Ltd (Worcester). SunWest and Worcester are controlled by Sun
International (South Africa) Limited (SISA) and Grand Parade
Investments Limited (GPI). In terms of the SunWest, SISA and
GPI own 71.6% and 25.1% of shares respectively, while of the
Worcester, SISA and GPI own 71.4% and 25.1% of shares,
respectively.
In January 2015, the Commission recommended to the
Tribunal that the large merger be prohibited because it would
substantially prevent or lessen competition in the relevant
market due to coordinated effects, post merger.

Introduction
Tsogo Sun is a gambling (casino), hotel and entertainment
business with operations in South Africa, the rest of Africa,
the Middle East and the Seychelles. SunWest operates the
GrandWest Casino and Entertainment World (GrandWest) and
Grand Hotel situated in Goodwood, Cape Town. Worcester
operates the Golden Valley Casino and Lodge Complex.

1

The casino sector is regulated and it is not possible to operate
a casino without a licence. The National Gambling Board (NGB)
differentiates between the various legal forms of gambling in
South Africa; the categories include bingo, casinos, limited
pay-out machines (LPMs) and betting on races.1 The National
Gambling Act 7 of 2004 (as amended by the National Gambling
Amendment Act 10 of 2008) sets the broad framework for the
licensing and regulation of all gambling activity in South Africa,
while the provincial gambling boards set their own legislation
and regulations relating to casinos, gambling and wagering.
The provincial legislations and regulations broadly provide
for, inter alia, (i) the establishment of a gambling board; (ii) the
licensing of casino, bingo, LPM, bookmaking and totalisation
operators; (iii) the registration or certification of persons
employed by casinos; (iv) the manufacture and supply of
gaming machines and gaming devices; (v) the restriction,
regulation and control of gambling and betting; and (vi)
provincial taxation on gambling.
The Western Cape Gambling and Racing Board (WCGRB) is
entitled in terms of sections 12 and 27(a) of the Western Cape
Gambling and Racing Act (WCGR Act) to allocate the licences
to casino operators. In terms of the Gambling and Racing
Policy Determinations issued in 1997 (Policy Determinations),
the Western Cape Provincial Government (WCPG) adopted
a model of allocating licences on an exclusive basis. As a

Refer to National Gambling Board website: http://www.ngb.org.za/organisational-areas/gambling-sectors.aspx
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result, each casino operator was granted a casino licence
to operate a casino “exclusively” within a demarcated
geographic area for a 10-year period.

starts from the narrowest market possible, based on SSNIP,
which the Commission tried to test. To implement the test as
stated above, the Commission further asked the following:

In investigating the case, important questions that the
Commission was interested in were, despite regulation in
terms of license and associated exclusivity:

• Whether Casino gaming and other entertainment facilities
within a casino constrain each other
• Whether casino gaming constrain other forms of gaming
such as LPM, EBT, sports betting
• Whether casino gaming is constrained by other forms of
leisure and entertainment activities.

• Do casinos compete with each other?
• What do they compete for?
• How do the competition dynamics manifest between
casinos?

Product Market
To understand the elements as stated above, it was important
for the Commission to define the relevant market in which
casinos may constrain each other. Merging parties ran the
case for leisure and broader entertainment as relevant
market, but theoretical testing for establishing relevant market

Casino gaming and other entertainment
facilities within a casino
Among the bundle of entertainment activities offered in
casinos, namely cinemas, theatres, restaurants, hotels, spas
and sometimes sports facilities, there is gambling, which is
the primary business of casinos and has a distinct appeal to
customers when compared with other forms of entertainment.

Percentange contributuion

Figure 1: Revenue split between gaming revenues and other services
Ancillary revenue
Gaming revenue

100%
90%
80%
70%
60%
50%
40%
30%
20%
10%
0%
2011 2012 2013 2014 2011 2012 2013 2014 2011 2012 2013 2014 2012 2013 2014 2012 2013 2014

Grandwest

Caledon

Golden Valley

Mykonos

Garden Route

Source: Commission’s calculation from the merging parties’ submissions
Figure 1 above shows that casinos were heavily reliant on
gaming revenue. Non-gaming services form a small proportion
of revenues. In the Tsogo Sun/Gold Reef merger, the Tribunal
noted that “It is clear from the evidence that the aim of
these ancillary attractions is to create footfall around the
gaming services that can be converted into casino gaming.
In other words the casinos have a revenue growth strategy
aimed at increasing footfall towards a specific casino”.2
The merging parties’ internal documents clearly showed that
the ancillary services offered within the merging parties’ casino
complexes were in fact complementary to casino gambling.
Therefore, in having leisure and entertainment options, the
casino is not attempting to create services that will compete
directly with its gambling services for customers; instead it is
hoping to convert the footfall traffic into gamblers. An increase
in prices of these ancillary services would have an expected
effect of decreasing footfall diverted to the casino floor.
Therefore, these services were complements.
2
3

Casino gaming vs other forms of gambling
From a demand-side perspective, casino gaming and other
forms of gambling (typically offered by venues and platforms
other than casinos) cannot be regarded as substitutable
because of their significant differences in features, including
typical location, service offering, customer profile and pay-out
characteristics. The experience that customers receive from
a casino establishment is distinguishable from that from any
other form of gambling.
In Tsogo Investment Holding Company//Tsogo Sun Holdings
Limited merger,3 the Commission concluded that market
participants in the LPMs, bingo and the sports betting
market do not compete with each other. Factors that limit
the constraint imposed on casino venues by other gambling
venues include the following:

Tribunal Reasons for Decision, Case No: 26/LM/May10, para 44, page 15.
Tsogo Investment Holding Company//Tsogo Sun Holdings Limited merger, Tribunal Case No. 019372.
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a.

Other gambling venues do not offer table gaming,
which is an attraction of most casinos.

b.

Casinos offer a very different environment to
other physical gambling venues. In particular,
the ambience, social opportunities and ancillary
facilities provided by casinos create a leisure
offering not replicated by other gambling venues.

c.

Slot machines in casinos generally have much
higher betting limits than those available in other
venues.

In SISA/GPI Slots (Pty) Ltd merger , the merging parties argued
(and the Tribunal accepted) that
4

It would be incorrect to consider casinos and venues with
LPMs (“LPM Venues”) to form part of the same product
market as the activities offered by casinos and LPM
Venues are clearly distinguishable, as are the venues
themselves and the additional offerings provided (or not)
by each beyond gaming.

Geographic market
The merging parties argued that their casinos were
geographically far apart from each other and therefore do not
compete. They also claimed that by virtue of the exclusivity
licence awarded by the gambling board, which protects each
casino from competition within a 75km radius, each casino
operates as a virtual monopolist.
Table 1: Estimated distances and drive times between
casinos in the Western Cape
Distance
and drive
times

Caledon

Mykonos

Garden
Route

Grandwest

105km
(1h19min)

127km
(1h44min)

379km
(4h53min)

Golden
Valley

94km
(1h28min)

218km
(2h45min)

286km
(3h54min)

Grandwest

N/A
102km
(1h20min)

Source: Google maps

Casino gambling vs other forms of leisure and
entertainment activities

While these licence agreements preclude any other casino
from establishing a similar establishment within the determined
range; they do not preclude everyday competition between
casinos and cannot prevent customers from switching casinos
periodically. Evidence from internal documents and interviews
with customers of the merging parties themselves indicated
clearly that a significant number of customers have shown the
propensity to travel and to gamble. Internal documents clearly
identify casinos as their direct competitors and strategies were
employed in order to retain customers and to induce them to
visit their own casino complexes.

Casino gaming is but one of many entertainment and leisure
activities available to a customer. Within entertainment and
leisure activities exist a wide variety of activities and leisure
venues like pubs, restaurants, nightclubs, malls and others.
While these activities all target a customer’s disposable
income, it is unlikely that these were substitutable from a
demand point of view.

Data on revenue generated from Western Cape for the
merging parties also indicated that a significant portion of
income has been derived from competitors’ catchment areas.
Further, merging parties’ targeted marketing and advertising
through various media, including billboards and radio in rivals’
catchment area, also indicated the extent to which merging
parties consider each other as competitors.

Motivation for gambling, namely potential for monetary gain,
ensures that gambling differs from other types of entertainment.
In fact, casino operators are aware that their customers
would want to be involved in a variety of other entertainment
activities, including gambling, as each have a distinct appeal
to consumers. As a consequence the operators offer these
ancillary services at their facilities.

In light of the above, the Commission concluded the relevant
market to be the supply of casino services based in casino
gambling venues in the Cape Metropole, Cape Winelands,
Overberg and West Coast regions.

Further as cited in the Tribunal’s reasons for decision:5
Competitors including Tsogo Sun, Peermont Global and
Crazy Slots informed the Commission that LPMs venues
and casinos are not considered to fall within the same
product market since they are “clearly distinguishable and
non-substitutable”.

To the extent that Mountain Mill Mall, V&A Waterfront, Canal
Walk and the like were not effective competitors to Golden
Valley and GrandWest, they cannot be included in the same
relevant product market. At the extreme, even a monopolist
will create its own competitors as it progressively raises the
price or degrades its offering, but for defining relevant product
market.

Theories of harm
The evidence uncovered in the Commission’s investigation
provided strong indications that the creation of structural
links, the increase in market transparency and the likelihood of
reciprocal cross shareholding in a duopolistic market structure
will very likely give rise to coordinated effects. The Commission
analysed the theories of harm in terms of:
a. Coordinated effects arising from the increased transparency
and information sharing
b. Coordinated effects arising from the reduced incentive
constraint of the firm with the highest incentive to deviate

4
5
6

SISA/GPI Slots (Pty) Ltd, Tribunal Case No: 019083.
Ibid.
ICN Merger Guidelines Workbook, April 2006.
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c. Coordinated effects
shareholding.

arising

from

reciprocal

cross

The Commission followed the guidance offered by the ICN
Merger Guidelines,6 which lay out an analytical approach in
a systematic way. The ICN Merger Guidelines identify four
cumulative conditions to establish the likely emergence and
sustainability of coordinated conduct: (a) firms have the ability
to agree (tacitly) on the terms of coordination, (b) there is
sufficient transparency to monitor any deviations, (c) there
are deterrent mechanisms and (d) outsider reactions cannot
undermine the coordinated outcome.
Following from the guidance above, the assessment of the
coordinated effects of the proposed merger was structured
into three conditions to establish the likely emergence and
sustainability of coordinated conduct:

a. First, the Commission assessed the presence of market
conditions conducive to tacit coordination and the
following factors were identified:
i. Small number of firms and high concentration
Except merging parties, there were no other rivals
operating in Western Cape. It is also worth noting that
the allocation of licences is highly concentrated, with
Tsogo Sun and SISA holding approximately 37% and
34%, respectively, of the issued licences (combined
71%).
ii. Market transparency
Monthly revenue data per tables and slots are published
by WCGRB and this helps merging parties to track their
market share on a monthly basis.
iii. High barriers to entry
Regulatory and licensing processes constitute the
single largest barrier apart from bid fees, exclusivity fees
and other capital expenditure relating to construction
of premises, acquisition of gambling machines and
equipment, employment of personnel and operating
costs.
iv. High degree of product homogeneity
There is limited product differentiation when it comes
to slots and tables. Merging parties both offer similar
loyalty card benefits, jackpots, free or discounted hotel
stay for gamblers etc.
v. Extensive multi-market contacts
Both the merging parties currently compete in a number
of markets in particular, both players have extensive
presence across a significant number of geographic
markets across all the provinces in South Africa except
for Northern Cape, Limpopo and North West, where
Tsogo Sun does not have presence, and Mpumalanga,
where SISA does not have a casino. SISA and Tsogo
Sun are the only competitors in the Western Cape and
the Eastern Cape.
7

8

The Commission on purpose adopted a mechanical
approach involving the separate verification of each of
those criteria taken in isolation, while taking no account
of the overall economic mechanism of a hypothetical
tacit coordination.
b. Secondly, the Commission identified the likely mechanism
for coordination. In terms of a memorandum of incorporation
of both SunWest and Worcester, Tsogo Sun would have
held 40% voting rights in SunWest and Worcester. These
voting rights would have enabled Tsogo Sun to appoint at
least two directors in SunWest and Worcester. Evidence
revealed that there were enough focal points to sustain
coordination; merging parties could monitor deviations of
each other easily; merging parties were capable of deterring
deviations of each other and there were no outsiders as
such to undermine the resulting degree of coordination.7
c. Third, the Commission assessed the structural links,
reciprocal shareholding and information exchange that
would have resulted in the merger to substantially prevent
or lessen competition by either making the existing degree
of coordination easier, more stable or more effective for the
firms concerned, either by making such coordination more
robust, or by permitting firms to attain even higher prices,
or by reducing the incentives to compete with other.
(40% ownership)
SunWest
and
Worcester

Tsogo
Sun
(25% ownership)

The Commission’s investigation revealed that the structural
links of the merger were likely to facilitate coordination in
that it could increase transparency and it may negatively
affect the firms’ incentive to compete.
In quarter 1 of FY2015-16, the Commission defended its
case for prohibition at the Tribunal. Mr Harry Clifton Malila,
Deputy Director-General of Fiscal and Economic Services
of the Western Cape Provincial Treasury, provided factual
witness testimony for the Commission, followed by Dr Liberty
Mncube, Chief Economist, Competition Commission-provided
Economic Expert witness at the Tribunal. The Tribunal was
hearing factual witness testimony of the merging parties
provided by Mr Booysen, CEO, Tsogo Sun, when the merger
was abandoned.
On 3 July 2015, the Commission received a letter from the
merging parties and their decision to terminate the proposed
transaction. This resulted in formal withdrawal of the proposed
transaction in accordance with Rule 34 of the Commission
Rules and submitted Form CC6 to Commission and to the
Tribunal to abandon the proposed transaction.8

See European Court of Justice in Sony/BMG v Impala. Paragraph 125 of the judgement in Case C-413/06 P Bertelsmann and Sony Corporation of America v Impala [2008], OJ C 223 of
30.08.2008, p.7.
The only reason provided by the merging parties was that they would not be able to implement this transaction before 31 August 2015, as the hearing dates for June were postponed, and the
possibility of trial extending beyond August 2015.
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COMMISSION BLOCKS
RAUBEX ACQUISITION
of a KIMBERLY

CONSTRUCTION
QUARRY and
READY-MIX FIRM
By Portia Bele

On 24 July 2015, the Commission prohibited the small merger
whereby Raumix Aggregates (Pty) Ltd (Raumix), a subsidiary of the
Raubex Group Limited (Raubex) intended to acquire control of OMV
Kimberley (Pty) Ltd (OMV Kimberley) and OMV Kimberley Mining
(Pty) Ltd (OMV Mining), collectively known as the OMV Group.
Raubex operates a fully integrated business model covering all
aspects of road construction, including the supply of construction
materials in the form of crushed aggregates, asphalt and bitumen,
heavy earthworks, building of concrete structures, road surfacing
and road markings. Raubex also expanded its business model to
include an infrastructure segment.
OMV produces various fractions of aggregates that are used in road
and civil construction, as well as asphalt production and high-quality
concrete applications.
The Commission found that the activities of the merging parties
overlap in the production and supply of aggregates as both parties
operate commercial quarries, but that there is no geographic
overlap. The Commission narrowed the aggregates market further to
production and supply of aggregates used in road surfacing, namely,
road stones. This is because aggregates that are used for road
surfacing have to meet the Committee of Land Transport Officials
(COLTO) specifications for road surfacing and reseal as required by
the South African National Roads Agency (SANRAL).
Due to the relatively high transportation costs, the Commission
assessed a regional market encompassing the Kimberley area for the
production and supply of aggregates and the production and supply
of road stones. The area of concern identified by the Commission
relates to the vertical relationship that arises from the merger in that
the aggregates supplied by OMV are inputs used in the downstream
construction industry wherein Raubex is also active.
The merging parties had notified the acquisition of the OMV
Group in 2014 but elected not to go ahead with the acquisition of
Kimberley operations in that merger, given the concerns raised by
the Commission at the time. The Commission found that the merged
entity would have the ability and the incentive to raise the costs of its
rivals in the downstream market for road surfacing and rehabilitation
in the Kimberley area.
The Commission gathered that one of the reasons the merging
parties have re-filed the proposed merger is that they are of the view
that market dynamics in the Kimberley area have changed since a
new contender entered the market in 2014.

CompetitionNews

In this proposed merger, the Commission found that the concerns
identified in the 2014 merger remain. Within the COLTO specifications,
road stones that are used for the surfacing of national roads are
also required to meet the Polishing Stone Value (PSV) test, which
is conducted as a separate test. The road stones required for the
surfacing of national roads must meet both the COLTO specifications
and PSV test. The Commission found that it is possible that quarries
that produce the stones that meet COLTO specifications may not
meet the PSV test. Other than the OMV Group, there is no other
supplier in Kimberley that has supplied the road stones required for
the surfacing of national roads.
As such, the Commission found that the proposed transaction raises
foreclosure concerns in respect of the supply of road stones used
in the surfacing of national roads. The Commission concluded that
the merged entity would have an incentive to raise rivals’ costs by
increasing the price of the road stones to other road contractors, which
would translate into increased final tender prices for competitors of
Raubex. This would also present a crucial competitive advantage to
Raubex given the bidding nature of this market, where the lowest
quoted prices play a significant role in the decision to award a tender.
Therefore, the Commission found that the proposed transaction would
substantially prevent or lessen competition in the market for road
stones used in the surfacing of national roads in the Kimberley area.
The merging parties proposed remedies, including non-discriminatory
terms and conditions of supply, to address the concerns identified
by the Commission. However, the Commission concluded that the
remedies did not adequately address the concerns. Among other
reasons, the Commission was of the view that the market under
consideration is a bidding market and the use of tenders in road
construction projects makes the likelihood of detecting discriminatory
practices difficult. It would also be difficult to detect whether transfer
pricing has taken place or not within the Raubex Group, as there is
no clear pricing formula.
The Commission also found that there are limitations with regard to
the duration of the conditions, as these would become redundant if
no tender is issued for national projects within the period proposed.
After this Raubex would easily revert to its preferred terms of supply,
which may raise competition concerns. Also, the merging parties did
not make any submissions on efficiencies or pro-competitive gains
that would alleviate the concerns.
Based on the above, the Commission found that the proposed
transaction is likely to result in a substantial prevention or lessening
of competition.
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Lowveld and
Life Healthcare
Group Hospital
Prohibited Merger
By Pontsho Mathebula and Yongama Njisane

On the 22 December 2014, the Commission prohibited a proposed
merger whereby Life Healthcare Group Proprietary Limited
(“LHG”) sought to acquire 100% of Lowveld Hospital Proprietary
Limited (“Lowveld”) and Interstate Clearing (126) Proprietary
Limited (“Interstate”), collectively referred as the target firms.
LHG’s business primarily comprises the provision of acute private
hospital care services and same day surgical services in medical
centres located across Southern Africa. Lowveld is an independent
surgical hospital that offers a wide range of surgical services, inter
alia, including ear, nose and throat surgery, maxilla facial surgery,
orthopedic surgery, plastic surgery and general surgery.
The Commission’s investigation found that the transaction
presented a horizontal overlap in relation to the provision of
hospital medical and related health services. From a geographic
market perspective, the Commission found that there were
both local (Nelspruit and surrounding areas) and regional
(Mpumalanga province) permutations, which would not alter
the competitive assessment of the merger. In the Mpumalanga
province, LHG was found to be the largest hospital (based
on the number of beds). At a narrower level, the Commission
found that LGH was not present in the Nelspruit region where
Lowveld was located, but present at a provincial level. The only
competitors present in Nelspruit were Mediclinic hospital and
the newly licensed independent Kiaat hospital. The Commission
found that post-merger, market shares would amount to 33%
in the Mpumalanga province. As a result, the Commission was
concerned about the potential price effects likely to arise from
the merger, irrespective of the geographic market definition
adopted and the potential chilling of competition in the region.
The likely price effects were based on the fact that the merger
would result in significant and immediate increases in Lowveld’s
hospital tariffs once it adopted LHG’s fee model as opposed to
the National Hospital Network (“NHN”) fee structure it was using.
This is because the Commission found that Lowveld formed
part of the NHN and it was recognized by the Commission (and
the Tribunal previously) that NHN charges lower hospital prices
as compared to LHG. In this regard, the hospital tariff that were
likely to increase ranged from 6 to 19%, while total hospital bills
for some of the top 20 procedures performed at both hospitals
could increase by as much as 67%. The Commission noted
that these price increases were significant and would increase
instantaneously as a result of the merger. The Commission
was also concerned that the merger would potentially lessen
competition between LHG and Mediclinic because Lowveld
offered lower prices when compared to Mediclinic and the
removal of Lowveld in the narrower market would remove the
competitive constraint that Lowveld imposed on Mediclinic. The
removal of Lowveld as a constraint on Mediclinic would enable
both LHG and Mediclinic to maintain higher prices post-merger
1

given that in some instances LHG maintained higher prices than
Mediclinic and the Commission found that such an outcome
would be mutually beneficial for these firms. Further, the
Commission found that the merger was also likely to strengthen
LHG’s bargaining power against medical aid schemes, which
are the only source of countervailing power in the negotiations
for tariffs, given that LHG was increasing its presence in all
major regions in the country.
This merger was found to be unique from the LHG/Join Medical
Holdings1 (“JMH”) merger given that there was no pre-existing
relationship between LHG and Lowveld. In the aforementioned
merger, the Tribunal found that due to pre-existing relationship
between the hospitals in the transaction, wherein LHG already
negotiated hospital tariffs on behalf of JMH, the merger would
not bring about a change in the pricing behavior of LHG given
that it was already setting prices pre-merger.
Notwithstanding the merging parties’ view that it was not
necessary to advance efficiency justifications in defence of
the merger, the parties nonetheless presented efficiencies that
they argued arose as a result of the merger and addressed the
Commission’s concerns. The Commission found that these
efficiency justifications were not merger-specific and not
measurable, verifiable or compelling as prescribed by South
African case law.
The Commission’s investigation also found that the merger
would impact negatively on the public interest, particularly
on a sector or region. In this regard, the Commission was
concerned about the fact that hospital prices in the Nelspruit
and surrounding areas would increase because of the merger
and that the merger would undermine a source of independent
competition, in the form of Lowveld, to the larger incumbent
hospital groups.
As a result, the Commission recommended that the merger be
prohibited as it was likely to result in a substantial lessening
and/or prevention of competition in the market for the provision
of hospital services in the Nelspruit and surrounding areas.
However, on 9 January 2015, the merging parties appealed the
Commission’s decision to the Tribunal. As a result, hearing
dates were set by the Tribunal with the merging parties and the
Commission. However, during the process of preparing for the
hearing (which involved exchanging comprehensive discovery
information requests and identifying potential factual witnesses);
the merging parties withdrew their appeal. Accordingly, the
Commission successfully prohibited a merger that was likely
to result in anti-competitive price effects and the chilling of
competition between the large incumbent hospital groups in
Nelspruit and surrounding areas.

Case No.: 2011Aug0215
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Commission
approves with

conditions mergers
in the steel, ferrosilicon
and automobile industries
By Lindiwe Khumalo

1. In an intermediate merger between Hebei Iron & Steel Group Co. Ltd
(Hebei) and Duferco International Trading Holding S.A. (Luxembourg)
(DITH), Hebei would acquire control over DITH. The merging parties are
active in the steel market with Hebei supplying Hot Rolled Coil (HRC)
to Duferco Steel Processing (Pty) Ltd (DSP), a subsidiary of DITH.
The Commission was concerned that Hebei was likely to increase its
export of the finished steel products into South Africa given that it has
the ability to produce all types of finished steel products in China. As a
result, Hebei was likely to stop the production of some steel products
currently produced by DSP and DDS in South Africa. The Commission
found that employment was likely to be negatively affected at DSP and
DDS. The Commission was of the view that a condition was required
to ensure that DSP and DDS continue to operate and do not retrench
any employees post merger.

2. The Commission required the merging parties to make a financial
investment in the business of DSP such that it continues operating,
post merger. The Commission approved the transaction subject to
the following conditions:
•
•
•
•
•

The businesses of DSP and DDS will continue operating post merger.
Hebei will not change its plans of developing a steel plant in
South Africa.
Hebei will not retrench any employee of DDS and DSP as a result
of this proposed transaction.
Hebei will not change the terms and conditions of employment of
the employees of DSP and DxDS.
Hebei will make financial investment in the business of DSP such
that it continues to operate post merger.

The Commission further required an undertaking from the merging
parties that DSP will continue sourcing from local suppliers of DSP
and DDS, provided it is economically feasible to do so.

3. In the intermediate merger between Grupo Ferroátlantica S.A.
(FA) through Silicon Smelters (Pty) Ltd (SS) and Globe Specialty
Metals Inc (GSM) through Siltech (Pty) Ltd (Siltech), FA was acquiring
GSM. The merging parties are the only South African producers in
the market for the production and supply of ferrosilicon (FeSi) and
microlisica. The amalgamation was a merger to monopoly nationally
and the Commission found that imports were a constraint in the
national market. In 2012 Siltech had ceased production and supply
of FeSi but resumed production in 2014. Customers indicated
that FeSi prices were relatively lower when SS and Siltech were
competing in the market before Siltech ceased production in 2012,
when compared with when SS was operating as a monopoly in
South Africa. The lack of competitive prices was cited as the reason
which drove the few customers to imports.
4. The re-entry of Siltech into the national market in 2014 restored
competition, which benefitted FeSi customers. However, the
proposed transaction was likely to remove that national competitive
constraint. While the Commission noted the role played by imports,
it was concerned about the price differences between the prices
charged by each of the merging parties and was of the view that
to ameliorate this concern a pricing condition should be imposed
on the price of FeSi for local customers. There was a foreclosure
concern in the market for the production of silica rock and electrode
paste, which was addressed with conditions. The merging parties
made an undertaking to address the concerns raised as follows:
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•
•
•
•

To have a pricing condition for the supply of FeSi within the
national market.
To continue operating the Siltech facility and invest as needed to
maintain the facility.
To continue to source from the current silica rock supplier.
To continue to source from the current electrode paste supplier.

5.

The Commission declared these undertakings to be conditions
for the approval of the proposed transaction.

6.

In the intermediate merger between Neue Halberg-Guss Gmbh
(Halberg) and Atlantis Foundries (Pty) Ltd (Atlantis), firms involved
in the manufacture of cylinder blocks for vehicles, there were no
competition concerns. However the transaction raised public
interest concerns in relation to employment and effect on the sector.
The merging parties had agreed that they would not retrench for a
12-month period and on investigation and from concerns received
it became apparent that there was uncertainty on what would
transpire after the 12-month period had expired. The Commission
argued that if there are no retrenchments contemplated as a result
of the proposed transaction then the merging parties should agree
to a condition that there will be no retrenchments as a result of the
proposed transaction.

7. The Commission also found that the proposed transaction was
likely to have a spill-over effect in the foundries sector with job losses
in Atlantis, a labour opportunity deprived area within South Africa. The
Commission confirmed that there was a Supply Agreement concluded
between the merging parties for the supply of cylinder blocks to Daimler
AG (Daimler) (a subsidiary of Mercedes Benz South Africa (MBSA),
the controller of Atlantis, for a mid- to long term basis. The merging
parties indicated that the volumes to be supplied were not fixed and
were subject to the demand for blocks at Daimler. The Commission
thus found that if the merging parties decreased the manufacturing
and supply of cylinder blocks in South Africa this would affect the
foundries sector negatively and sought to address this concern with a
condition of the parties undertaking not to retrench.
8.

The Commission also engaged the merging parties on Halberg’s
future plans and development of Atlantis; the merging parties gave
an undertaking that they will continue the supply relationship for
products to be manufactured at Atlantis. The Commission was of the
view that given the above undertaking and Halberg’s business plan,
the merging parties will continue to support and develop Atlantis.
However there was a concern about the possibility of the merging
parties moving the production capacity of Atlantis to facilities
outside South Africa to fulfil the supply agreement. The Commission
requested the merging parties not to relocate the production
capability of Atlantis and the merging parties submitted that they will
not relocate the production capacity of Atlantis outside South Africa.
Therefore the Commission imposed a condition that for as long as
Halberg has control over Atlantis, the manufacturing plant/facilities
of Atlantis shall not be relocated outside of South Africa.

9. The transaction was approved with conditions that alleviated the
concerns highlighted above.
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Dairy Day and
Honeydew Dairies
merger
BY Gilberto Biacuana

Background
On 11 May 2015, the Commission unconditionally approved an
intermediate merger whereby Dairy Day (Pty) Ltd (Dairy Day)
acquired control of Honeydew Dairies (Pty) Ltd (Honeydew).
Dairy Day is controlled by Dairy Day Farmers (Pty) Ltd (Dairy Day
Farmers). The shareholders of Dairy Day Farmers are various
dairy farmers based in KwaZulu-Natal.
Dairy Day procures raw milk from dairy farmers in KwaZulu-Natal
which is used by Dairy Day to manufacture and distribute dairy
products such as fresh milk, fresh cream, sour milk (maas), dairy
juice blends, drinking yoghurt and eating yoghurt under its own
brands and private label brands. Dairy Day also produces fruit
juices.
Honeydew also procures raw milk from farmers in KwaZuluNatal. Honeydew manufactures fruit juice and dairy products
such as fresh milk, fresh cream, maas, dairy juice blends, drinking
yoghurt and eating yoghurt. In Honeydew co-packs fresh milk,
fresh cream, maas, dairy juice blends, drinking yoghurt and
eating yoghurt for some of the major retailers.
The activities of the merging parties therefore overlap in the
procurement of raw milk in KwaZulu-Natal. Further, Dairy Day
and Honeydew are dairy processors of fresh milk, fresh cream,
fruit juice, dairy blended juice, yoghurt and maas. There is also
a vertical overlap in their activities in that Dairy Day Farmers
produce raw milk which is used by Honeydew in the production
of various dairy products.

Effect on the raw milk market
The Commission found that post-merger the merged entity would
have relatively low market shares in the market for the procurement
of raw milk in KwaZulu-Natal. Further, the Commission found
that the merged entity will not have buyer power in this market.
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Therefore, the Commission concluded that it is unlikely that the
merger would substantially prevent or lessen competition in the
KwaZulu-Natal market for the procurement of raw milk.
The Commission considered whether the merger would lead
to vertical foreclosure concerns. In the event that the merged
entity ceases to supply raw milk to other dairy processors that
are currently supplied milk by Dairy Day farmers, the Commission
found that these dairy processors would have alternative sources
of raw milk supply post-merger. The Commission also found that
the dairy farmers, who currently supply Honeydew with raw milk,
would have alternative customers to supply to post-merger, while
some of these farmers indicated that they will be joining Dairy Day
Farmers. Therefore, the Commission concluded that it was unlikely
that the merger would lead to any vertical foreclosure concerns.

Effect on the dairy processing market
The Commission found that the merged entity would continue
to face competition from various competing dairy processors,
post-merger. The Commission also found that the merger does
not raise any vertical foreclosure concerns. The Commission also
found that Honeydew was also unlikely to cancel its existing copacking agreement with a third party. Therefore, the Commission
concluded that it was unlikely that the merger would substantially
prevent or lessen competition in the KwaZulu-Natal dairy
processing market.

Effect on dairy farmers
The Commission concluded that the merger would enable Dairy
Day to integrate forward to dairy processing along the value
chain and create better value for Dairy Day farmers as the dairy
farmers would not have received unfavourable prices from large
dairy processing firms. The merger would enable dairy farmers
to control the dairy value chain from dairy farming to dairy
processing which would stabilise their incomes.
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IMPLICATIONS of the
SASOL EXCESSIVE
PRICING CASE
By Romeo Kariga

On 17 June 2015, the CAC upheld the
appeal brought by Sasol Chemical
Industries Limited (Sasol) against a
decision of the Tribunal, which found
that between 2004 and 2007 Sasol had
charged excessive prices for propylene
and polypropylene to the detriment of
customers, in contravention of section
8(a) of the Competition Act. The CAC’s
decision has major implications for
future excessive pricing cases.

Sasol is a very low cost producer of propylene and
polypropylene. Its low costs are due entirely to the low price
it pays for feedstock propylene. That low price in turn is the
result of Sasol’s abundance of, and poor alternative uses for,
feedstock. Sasol also historically benefitted from state support.
Sasol also produces far more propylene and polypropylene
than is required in the South African market and exports
approximately half of its production. South African consumers,
however, do not benefit at all from Sasol’s low costs or
the abundance of feedstock propylene, propylene and
polypropylene in South Africa as Sasol sells at import parity
prices. South African consumers are thus no better off than if

Background

they were importing polypropylene from the Far East.

The Commission received a request from the Department of

The products involved

Trade and Industries in August 2007 to investigate the pricing
practices in the South African chemicals sector, particularly the

Purified propylene, produced from feedstock propylene, is a

polymers sector. The Commission then initiated a complaint

monomer that is a by-product of fuel and is used as a key

against Sasol and at the conclusion of its investigation referred

input in the production of polypropylene. Polypropylene is a

the case of excessive pricing (section 8(a)) against Sasol for

polymer which is a key input for converters who manufacture

propylene and polypropylene. The Commission also referred

household products like lunch boxes, plastic chairs and plastic

a case for collusion (section 4(1)(b) in relation to polypropylene

cups, and industrial plastic products like motor car parts and

against Sasol and Safripol. Both Sasol and Safripol settled

water tanks.

with the Commission.

1

1

The agreement between the Commission and Safripol was confirmed by the Tribunal on 25 August 2010. Safripol agreed to pay an administrative penalty of R16 474 573 representing 1.5% of its
turnover derived from sales of polypropylene. The agreement between the Commission and Sasol was confirmed by the Tribunal on 24 February 2011. Sasol agreed to pay an administrative penalty
of R111 690 000, which represents 3% of Sasol Polymer’s turnover derived from sales of polypropelene products.
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The Tribunal decision

Furthermore, the appeal also raises the issue of when trade
may be lawfully restricted under section 8(a) of the Act on the

On 5 June 2014 the Tribunal found in favour of the Commission

basis that it exploits consumers and therefore also implicates

and held that Sasol’s prices of purified propylene and

section 22 of the Constitution, which protects the right to trade.

polypropylene to domestic customers, in the period January
2004-December 2007, were excessive and in contravention

On 5 August 2015, Sasol filed its answering papers stating

of section 8(a) of the Act. The Tribunal imposed on Sasol two

that this case does not raise any constitutional issues. Sasol

administrative penalties, amounting to R534 million, and other

extensively highlighted the factual disputes between the

forward looking remedies.

Commission and Sasol and that the Constitutional Court

CAC decision

should not be involved in such cases.
The Commission and Sasol await the determination of the

On 17 June 2015 the CAC overturned the decision of the

Constitutional Court as whether or not it will refer the matter

Tribunal, criticising its reasoning and evaluation of evidence.

for hearing or that it will refuse leave to appeal.

The CAC was highly critical of the Commission’s expert
witness and effectively rejected the evidence it presented

Implications for future cases

while accepting most of that presented by Sasol.
Should the Constitutional Court refuse leave to appeal the
In its decision, the CAC stated that the differences between

decision of the CAC, the Commission will remain bound by the

the Commission and Sasol centred around five key points.2

CAC decision. That decision has serious implications for future

The CAC found in favour of Sasol on four of the key points. On

cases, especially in relation to the computation of economic

the fifth point the CAC used actual prices paid under the 2003

value because of the manner in which costs were inflated.

agreement on feedstock propylene, which was a finding neither
for nor against the Commission or Sasol. The CAC concluded

The CAC has raised the bar quite high in that it will be difficult

that if one takes into account all the factors that it found in

to prosecute a case for excessive pricing, even in instances

favour of Sasol, then the mark-ups above economic value

where there are excessive profits and prices to consumers are

would be only 12-14% for propylene and there will be negative

very high. The valuation of the assets and the return on capital

returns for polypropylene. The CAC stated that these mark-

calculated using Weighted Average Cost of Capital (WACC), in

ups above economic value do not warrant judicial intervention,

the manner advocated by the CAC, would allow for very high

since one cannot argue that 12-14% above economic value is

profits.

unreasonable. The CAC referred to EU cases and emphasised
that any prices below 20% above economic value would not

One of the key aspects from the current Sasol CAC decision

justify judicial interference. The CAC did not assess harm to

that will affect future cases is the determination made by the

consumers since it said that Sasol’s prices were 12-14% above

CAC that a mark-up of 12-14%, or even 20%, above economic

economic value and one cannot justify the finding that the

value does not justify judicial interference. These mark-ups are

price of propylene bore no reasonable relation to the economic

not on the accounting costs but on the economic costs (costs

value of the good.

that would have been adjusted tremendously upwards eg using

Appeal to the Constitutional Court

replacement costs, insurance values and inception WACC plus
any other hurdle rates used by the dominant company). The
effect of the CAC finding is that it will become very difficult

On 23 July 2015 the Commission filed an application for leave

to prove excessive pricing cases unless the margins are

to appeal against the whole of the judgment and order handed

extremely high.

down by the CAC with the Constitutional Court. The fundamental
issue in the complaint before the Tribunal, and in the appeal,

Conclusion

is whether section 8(a) should be interpreted and applied in a
manner that permits SCI to continue charging maximum prices

The future of excessive pricing cases will be affected largely by

in perpetuity (in the process making extraordinary returns) or

the CAC decision in the Sasol case and the Mittal case. The bar

not. The appeal raises issues relating to the proper ambit of

has been further raised by the Sasol case. The Commission will

the Tribunal’s powers to find firms guilty of a contravention of

have to carefully select the next excessive pricing case under

section 8(a) of the Competition Act, and to impose penalties for

the current jurisprudence, which has to be a case where there

that contravention.

are very high profit margins.

2

The five points relate to the treatment of feedstock propylene; the valuation of Sasol’s capital assets; the level of capital reward/return on capital; the allocation of group costs; and the allocation of
fixed costs between domestic and export sales.
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KEY CENTRES CASE:

Tribunal couples

Administrative penalties
with behavioural remedies to
deter anticompetitive conduct
By Korkoi Ayayee

1. On 23 July 2015, the Tribunal issued its remedies

2. In the main decision, the Tribunal found that Louw’s

decision in the Keys Centres case.1 This decision followed

Centre and Welkom Centre had contravened section 4(1)(b)

the Tribunal’s earlier findings in the main case against Sam

(ii) of the Competition Act, as amended by agreeing to divide

Louw N.O. and Anita Louw N.O. (trading as Louw’s Key

between themselves certain territories in the Free State and

Centre) (Louw’s Centre) and Welkom Key Centre CC (Welkom

Northern Cape Provinces in relation to the markets for the

Centre) (collectively referred to as the respondents).

supply and distribution of security cylinders, matching keys,

2

padlocks, electronic and multipoint locks.

1
2

Competition Commission v Anita Louw N.O. and Sam Louw N.O. and Welkom Keys Centre CC CR120Aug13/OTH192Dec14.
The Tribunal issued its decision on 18 December 2014 under case number CT017731.
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3. The Tribunal also found that the abovementioned market

9. Louw’s Centre on the other hand was fined R123 868.75 (one

allocation agreement was ongoing and therefore ordered

hundred and twenty three thousand eight hundred and sixty

the respondents to cease and desist from contravening

eight rand and seventy five cents). Louw’s Centre’s affected

section 4(1)(b)(ii) of the Act.

turnover for the purposes of the administrative penalty was
R2 775 074.54.

4.

Following the main decision, the Commission filed an

application with the Tribunal in terms of section 59(2) of the

10. In addition, in terms of the Tribunal order, 50% of the

Act for an administrative penalty to be imposed on Louw’s

administrative penalty amount imposed on the respondents

Centre and Welkom Centre.

is payable within 60 days of the date of the Tribunal order
ONLY if the respondents comply with their respective

5. Prior to the hearing on administrative penalties,3 the

obligations as set out above in the behavioural remedies.

Tribunal directed the Commission and the respondents to
explore remedies other than administrative penalties. The

11. The Tribunal provided a fallback remedy which stated

Tribunal took into consideration the remedies proposed

that should either respondent fail to meet their respective

during the hearing and designed an order which incorporates

obligations, the Commission is entitled to apply to the

both an administrative penalty and behavioural remedies.

Tribunal for an order that such respondent is in breach of

The order is as follows:

their obligations, and direct them to pay the balance of
the administrative penalty within a time period deemed
appropriate by the Tribunal.

Behavioural
remedies
..........................................................................
6. In terms of behavioural remedies, the Tribunal ordered
Welkom Centre and Louw’s Centre to advertise their

Commission’s
obligations
..................................................................................

respective businesses in the classified section of the Die

12. Lastly, the Commission was ordered to inform all the

Volksblad, a newspaper that circulates in the Free State and

customers of Welkom Centre and Louw’s Centre that the

Northern Cape Provinces, on a weekly basis for a period

respondents have been found to have contravened section

of six months. The advertisements were to indicate that

4(1)(b)(ii) of the Act by dividing certain territories in the Free

Welkom Centre and Louw’s Centre are open to compete for

State and Northern Cape markets between themselves. The

business in either of these regions.

Commission was also ordered to inform the customers of
both respondents that the respondents had been ordered

7. The Tribunal also ordered Welkom Centre and Louw’s

to advertise their services in territories previously denied to

Centre to provide copies of the relevant advertisements to

them due to the market allocation agreement and the form

the Commission on a monthly basis, within seven days of

which these advertisements would take.

publication of the advertisement.

13. It was the Tribunal’s view that informing Welkom Centre

Administrative
penalties
..................................................................................
8. Notwithstanding the abovementioned behavioural
remedies,

both

respondents

were

ordered

to

pay

and Louw’s Centre’s customers of the anticompetitive
finding against the respondents, coupled with their
obligation to advertise outside their historically allocated
markets, was more likely to redress the harm caused by
the market allocation agreement than an administrative
penalty.

administrative penalties.4 Welkom Centre was fined R41
127.40 (forty one thousand, one hundred and twenty
seven rand and forty cents). Welkom Centre’s affected
turnover for the purposes of the administrative penalty was
R895 816.84.
3
4

The hearing on administrative penalties took place on 5 June 2015.
The penalty was arrived at after the Tribunal had considered the methodology for assessing and calculating administrative penalties adopted in the Aveng case, Case No: 84/CR/Dec09 and
08/CR/Feb11.

28

Case reviews

CompetitionNews

HIGH COURT

CONFIRMS DISTINCTION
BETWEEN MARKER and
LENIENCY PROCESSES

By Nelly Sakata

Three years after the Supreme Court of Appeal’s (SCA’s) judgment
confirming the Commission’s powers to grant leniency in terms of
its Corporate Leniency Policy (CLP), the Commission sees another
encouraging decision on the interpretation of its CLP.
On 17 July 2015 the High Court of North Gauteng, Pretoria,
dismissed an application filed by the Allens Meshco Group of
Companies (AMG). AMG was challenging the Commission’s refusal
to grant them leniency for their participation in a cartel conduct in
the wire and wire products market.

Background to AMG’s review application
On 20 May 2013, AMG brought a review application before the
High Court seeking to review and set aside the Commission’s
decision to refuse to grant them corporate leniency in terms of the
Commission’s CLP.
The companies that form part of the AMG are currently being
prosecuted by the Commission for their involvement in cartel
conduct in respect of wire and wire products, in contravention of
section 4(1)(b) of the Act, as amended.
In 2010 Agriwire, which forms part of AMG, challenged the
Commission’s powers to issue a corporate leniency policy and
grant leniency. Agriwire’s application was, however, dismissed by
the SCA in September 2012. Its leave to appeal the SCA’s decision
was also dismissed by the Constitutional Court in November 2012.
In the May 2013 review application before the High Court, AMG
alleged that:
• the Commission refused to grant them leniency solely on the
basis that AMG was not first through the door
• the Commission acted mala fides in that the Commission
accepted a marker application from AMG, after it had concluded
a leniency agreement with Consolidated Wire Industry (CWI)
• the Commission’s impugned decision, namely to refuse AMG
leniency, was ultra vires because it was not taken by the
Commission as defined in section 19 of the Act.
AMG also argued that the granting of a marker and granting of
immunity was one integrated process.
In response to AMG’s allegations, the Commission essentially
contended that:
• AMG had brought its review application after an unreasonable
delay.
• AMG never made a competent application for leniency and thus
could not have been granted leniency. AMG had only submitted
a marker application and not a leniency application.
• the CLP ordinarily precludes the grant of leniency to a second
applicant in relation to a market or for conduct that has already
been disclosed to the Commission.
• the Commission’s decision was not ultra vires.

Decision of the High Court
The High Court heard this matter on 15 September 2014 and on 17
July 2015 it dismissed AMG’s application.
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The High Court, after considering the provisions in the Promotion
of Administrative Justice Act, No 3 of 2000 (PAJA) under which
proceedings of judicial review may be brought, found that the delay
in which AMG brought its application was unreasonable. The High
Court held that:

“the applicants have failed to show that the interests of
justice require an extension of time as envisaged in section
9 of PAJA for the bringing of this application. In the result the
application cannot be entertained and should be dismissed”.
The High Court nevertheless also touched on what it regarded as
salient features, namely:
• whether AMG in fact submitted an application for leniency
• whether the Commission failed to consider AMG’s application
• the issue of prejudice to the Commission.
The High Court, following an analysis of the Commission’s CLP
and the documents provided during the application, concluded that
AMG failed to submit a leniency application and that all it submitted
was a marker application. The High Court found that marker and
leniency applications are separate and distinct from one another.
It stated that each has to comply with its own set of procedural
and other requirements (…) and that “a marker application does
not contain sufficient information and will not justify the granting of
leniency”.
The High Court further found that AMG’s arguments that the
Commission did not consider their application at all or did not do
so properly appear to be all based on assumptions made by the
applicants. It found that the confirmatory affidavit of the then deputy
Commissioner and the Commissioner at the time supported the
Commission’s version.
The High Court also recognised that the delay had been highly
prejudicial to the Commission and the public at large. The High Court
found that there were merits in the Commission’s submissions that:

“AMG review proceedings are designed to prevent the
referral against the applicants from being prosecuted
to completion. The Commission further submitted that
it pursues this and other referral in the public interest, to
prevent and penalize prohibited anti-competitive conduct.
Where its ability to do so is undermined, particularly because
it is required to oppose a belated application like the present
one, the public interest is harmed”.
The High Court also accepted the Commission’s submissions
that any delay in the imposition of penalties affords the applicants
time to restructure their affairs and thus to potentially frustrate the
imposition and collection of any fine.
The High Court’s decision essentially confirms an important feature
of the Commission’s CLP, in that the filing of a marker application
does not amount to an application for leniency, and for the
Commission to grant leniency to a party, such party will have to
provide the Commission with sufficient information to establish the
cartel conduct involving the applicant and any other party.
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SCREENING
TRENDSCollusive behavior in the spotlight
By Shadrack Rambau

The Commission continues to receive
complaints from local municipalities and
other spheres of government relating
to collusive behaviour. In the second
quarter of 2015, the Commission
received a total of four complaints
from different spheres of government
in relation to collusive conduct. The
complaints range from issues of cross
directorship between the bidders to
similarities in the tender documents
submitted in response to the tender
invitation. Of the four complaints
received by the Commission, two
were referred for further investigation;
one was non-referred due to lack of
evidence of collusive behaviour and
the third is still under investigation by
the Screening Unit.
The Commission also received two
complaints against the South African
Bureau of Standards (the SABS) in this
quarter. This brings the total complaints
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received by the Commission against
the SABS to three in this financial
year. The complainants allege that
the SABS has declined to renew their
product certification or the SABS
Mark Certification, and/or delayed
the renewal. The complainants further
allege that some of their competitors
(incumbent companies in the relevant
markets) are represented in the SABS
Management
Committees
which
decide on the product specifications
for the SABS Mark. They allege
that the incumbents make use of
these committees to create artificial
entry barriers by making it difficult
for competing products to acquire
the SABS Mark. According to the
complainants, the refusal or delay by
the SABS to issue the SABS Mark
allows the incumbents to operate
as monopolies as it deters potential
entrants from entering and competing
in the relevant markets.
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COMMISSION ESTABLISHES

RELATIONSHIP WITH
THE DEPARTMENT OF

SMALL BUSINESS

DEVELOPMENT
Mziwodumo Rubushe

by Mziwodumo Rubushe

On 14 August 2014, the Commission held a meeting
with the Department of Small Business Development
(DSBD) with the objective of establishing a
relationship between the Commission and DSBD.
The delegates discussed the benefits of competition legislation to
small businesses, and collaboration between the Commission and
the DSBD. The meeting was informed by the reality that one of the
objectives of the Competition Act is to “ensure that small and medium
enterprises have an equitable opportunity to participate in the
economy” and “to promote greater spread of ownership in particular
to increase the ownership stakes of historically disadvantaged
persons”. The question is – how does the Commission give effect to
the realisation of these objectives?
The merger provisions of the Competition Act also provide that
“when determining whether a merger can or cannot be justified on
public interest grounds, the Commission must consider the effect
that merger will have on a particular industrial sector or region;
employment; the ability of small businesses or firms controlled
or owned by historically disadvantaged persons to become
competitive; and the ability of national industries to compete in
international markets”.
With regard to prohibited practices, Small Medium Enterprises are
too often at the receiving end of abuse of dominance by dominant
firms. Abuse of dominance is a prohibited practice in terms of
sections 8 & 9 of the Competition Act. However, the Commission’s
experience with cases of abuse of market power is that they are
difficult to prove in practice. For example, a matter brought to the
Tribunal by an SME was dismissed on the basis of insufficient
evidence of market-wide impact or harm in the Nationwide Poles
CC (Nationwide Poles) and Sasol Oil (Pty) (Ltd) (SASOL). While the
Tribunal found that Nationwide Poles had been a victim of abuse
of dominance in the form of price discrimination by being charged
a higher price for creosote (a substance used in the treatment of
poles) than that of its larger competitors, the CAC reversed the
Tribunal’s decision in this matter, citing lack of evidence in the
form of cost structures of other small firms, the nature of Sasol’s
main competitor’s operations and whether any firms had exited the
market, as categories of evidence which should have been presented
in order for a reasonable possibility of harm to competition to be
proved. What the case highlighted was the effect of the absence
of the voice of small business in prosecution. The relationship with
DSBD will provide access by the Commission to the views and input
of small business, which will then enable the Commission to make
informed decisions.
Regarding exemptions, section 10(3)(b)(ii) of the Competition
Act provides that the Commission may grant an exemption if the
conduct contributes to “promotion of the small businesses or
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firms owned by historically disadvantaged persons to become
competitive”. A small business is defined in terms of section 1 as
“[having] the meaning set out in the National Small Business Act”,
1996 (Act No 102 of 1996) (the NSB Act). However the Commission
experienced challenges in respect of application of the section due
to the issue of thresholds for the classification of micro, very small,
small and medium business by sector as set out in the NSB Act. The
Commission investigations of certain exemption applications filed
in terms of section 10(3)(b)(ii) of the Competition Act have revealed
that the thresholds as set out in the NSB Act are outdated. This
has implications for the Commission’s ability to grant exemptions
to SMEs in that a large portion of SMEs will not be eligible for
exemption in terms of section 10(3)(b)(ii) of the Act by virtue of the
fact that they may not be appropriately classified as SMEs in terms
of the NSB Act thresholds. However, the Commission will now be
able to rectify this by making a submission to the DSBD regarding
the Amendments to the NSB Act which are currently under way.
The relationship with the DSBD will benefit the Commission as
follows:
• The Commission will be able to make a submission on the
Amendments to the NSB Act that is currently being amended.
• The DSBD will participate in the Commission’s Retail Market
Inquiry.
• The DSBD will make submissions to the Commission on
mergers affecting SMEs.
• The DSBD will lodge complaints to the Commission regarding
anti-competitive conduct affecting SMEs.
• The DSBD will provide the Commission with statistical
information regarding the number of, and rate of entry and exit
by SMEs in their priority sectors.
• Work-streams will be established between the Commission
and DSBD on Market Access and Policy & Regulatory
Environment.
• The Commission will participate in the Annual Small Business
Colloquium hosted by DSBD, thus contributing to improved
awareness of the benefits of competition law to small business.
We believe that it is by working with others, including the Department
of Small Business Development, that the Commission will be able
to give effect to the objective of ensuring that small and medium
enterprises have an equitable opportunity to participate in the
economy. Both the Commission and the DSBD are looking forward
to a mutually beneficial relationship based on mutual respect for one
another’s independence.
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Commission conducts
advocacy work into
the automotive
aftermarket industry
By Themba Mahlangu and Selelo Ramohlola

The Commission’s Enforcement and Exemptions Division (the
Division) has continuously received various complaints and
information relating to certain alleged anticompetitive conducts
taking place in the automotive aftermarket industry. Automotive
aftermarket is the secondary market of the automotive industry
that is mainly concerned with the manufacturing, distribution,
retailing of automotive parts; repairing of vehicles; servicing
of vehicles and installation of all vehicle parts, chemicals,
equipment, and accessories. In a nutshell, automotive
aftermarket relates to any service done to a vehicle or any
component installed in a vehicle after it has been sold by the
original equipment manufacturer (OEM) to the consumer.

Most new vehicles come with a motor plan and/or service
plan. A motor plan covers vehicle parts and components for
purposes of periodic maintenance of vehicles and which would
not ordinarily fall under the motor warranty. A motor plan can
be purchased together with the vehicle to cover some or all of
these items, i.e. customers are generally required to buy a motor
plan when they purchase a new vehicle as some OEMs bundle
motor plans with the sale of the vehicle. For most motor plans
the customer pays the full amount upfront for the period or
kilometres covered. The duration of most motor-plans is usually
five years or between 60 000 to 100 000 kilometres, whichever
comes first.

Generally, the motor vehicles sector is divided into two related
markets, the market for the manufacture and sale of new vehicles
(usually referred to as “the primary market”) and the automotive
aftermarket (usually referred to as “the secondary market”). The
secondary market is further sub-divided into the following: supply
and distribution of spare parts by spare parts suppliers; the provision
of motor vehicle panel beating services by panel beaters; and the
servicing of the vehicle by dealerships and/or service centres. The
other market that has been identified in the complaints reviewed
is the market for the provision of short term insurance services,
which is directly linked to the broader secondary market.
The Division has undertaken a scoping study into the automotive
aftermarket industry and has found that the industry is characterised
by certain anti-competitive practices that emanate from some
understanding between parts manufacturers and OEMs; between
OEMs and panel beaters; between OEMs and service centres;
between insurance companies and parts manufacturers; and
between insurance companies and panel beaters.
Thus the automotive aftermarket industry is characterised by
existing relationships between aftermarket service providers
and OEMs and between aftermarket service providers and
insurance companies. The aftermarket service providers include
motor body repairers/panel beaters and service centers.
When buying a new vehicle, the owner of the vehicle is given a
warranty on the vehicle by the OEM. Motor warranty is an insurance
policy that covers vehicle owners/end customers should there be
major mechanical or electrical problems with their vehicles. Motor
warranty covers a vehicle against any possible defects that might
arise in specific parts and components. This cover is normally for
a specific number of years after the vehicle has been purchased or
maximum kilometres travelled by the vehicle.

In order for the motor warranty to remain valid, all parts,
maintenance and repair work must be acquired from and be
performed by an authorised (approved) automotive service
provider. For instance, parts to be fitted in a vehicle must be
bought from parts manufacturers or suppliers approved by the
OEM. The panel beating services must also be conducted by the
panel beater approved by the OEM. The periodic maintenance
or service work should also be undertaken by an approved
service centre.
To page 33
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In the event that the vehicle under warranty is repaired or
serviced by a panel beater not approved by the OEM or the
vehicle is fitted with parts supplied by parts manufacturer/
supplier not approved by the OEM, or the periodic maintenance
is undertaken by a service centre not approved by the OEM, then
the warranty of the vehicle is considered void. This implies that
customers who own vehicles that are still under warranty and/
or still have a service plan/motor plan are required to use only
service centres approved by the respective OEMs. This conduct
by OEMs generally restricts independent service providers from
competing effectively with approved/authorised aftermarket
service providers in the sub-market for the provision of panel
beating services, the supply of spare parts and the provision of
service centres. This is so chiefly because OEMs have exclusive
arrangements with the appointed service providers.
Short term Insurance companies follow a similar practice in
that they also appoint panel beaters exclusively to do repair
work on the vehicles owned by their policy holders. Insurance
companies have entered into agreements with panel beaters in
terms of which panel beaters are required to procure spare parts
from certain parts suppliers approved by insurance companies.
OEM and insurance companies have previously indicated that
the primary reason they have these exclusive arrangements is
because they have to maintain quality and service standards of
the service providers. To ensure that quality and service standards

they have already appointed a service provider in a particular
city or area and they cannot approve more. The concern here
is that these exclusive arrangements restrict competition
between approved automotive aftermarket service providers
and independent automotive aftermarket service providers and
restrict consumer choice.

Potential harm posed by the exclusive
agreements between oems / short term
insurance companies and various approved
service providers
The general concerns are those related to exclusionary conduct
and raising barriers for emerging service providers to enter the
market. The concerns identified here can be grouped according
to different types of agreement between various players active in
different submarkets within the automotive aftermarket industry.
Concerns resulting from the arrangements between panel
beaters and OEMs (and/or insurance companies)
OEM and/or insurance companies have entered into agreement
with some panel beaters in terms of which certain panel beaters
are appointed and approved. OEMs or insurance companies
appoint only a few panel beaters in each geographic area on an
exclusive basis, i.e. such panel beaters would have exclusive
right to repair any vehicle of the particular OEM and/or that is
insured by a particular insurance company that is party to the
agreement.
These agreements restrict competition between approved panel
beaters and independent (non-approved) panel beaters, in that
independent panel beaters are not allowed to repair vehicles
that are insured or those that still have warranty provision.
These concerns are as a result of the following:
a. OEM and insurance companies refuse to grant independent
panel beaters approval to repair a particular OEM branded
vehicle that has warranty and/or is still insured, even when
the panel beater meets all the requirements.
b. The use of warranty conditions by OEMs requiring customers
not to deal with independent panel beaters for repairs to their
vehicles.
c. Insurance companies refusing to pay claims wherein a
customer repaired his/her vehicle using a panel beater not
approved by the insurance company or OEM.

are not compromised, OEMs and insurance companies have put
in place certain requirements that service providers must meet
before they can be appointed as approved service providers.
However, it has been alleged that various independent service
providers (panel beaters, parts suppliers and service centres)
that meet the specified requirements but are currently not
approved by certain OEMs and/or insurance companies have
been trying to apply for approval, without success. The common
reason given by both the OEMs and insurance companies is that

Concerns resulting from the relationship or agreements
between spare parts suppliers and OEMs (and/or insurance
companies)
OEMs have entered into various agreements with spare parts
suppliers in terms of which certain spare parts suppliers are
appointed as approved parts suppliers. Furthermore, OEMs
and insurance companies also have agreements with approved
panel beaters, and in terms of the said agreements panel beaters
are required to source all their spare parts requirements from
the approved spare parts suppliers. These agreements restrict
To page 34
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competition between approved parts suppliers and independent
spare parts suppliers. This is so because independent spare
parts suppliers are not allowed to sell spare parts to approved
panel beaters.

The following complaints were received recently:

These concerns are as a result of the following:

b. Approved panel beaters are only allowed to purchase and fit
spare parts from approved suppliers.

Eden Quality Auto Parts alleges that Grandmark and Santam
are excluding Eden Quality from supplying spare parts to panel
beaters by not permitting them to buy spare parts from Eden
Quality Auto Parts. Santam supports Grandmark’s alleged
conduct, in that it agrees not to pay out car insurance claims
to clients who have used the services of panel beaters sourcing
vehicle parts from suppliers other than Grandmark.

c. Independent spare parts suppliers cannot trade with
approved panel beaters.

African Panel Beaters and Motor Mechanics Association
(APMMA) vs OEM

d. Insurance companies refuse to pay claims where a panel
beater used spare parts bought from any spare parts
suppliers other than the approved spare parts supplier.

APMMA alleges that OEMs through their approved service
centres/dealerships exclude independent emerging motor
mechanics (independent service centres) from participating
in the motor servicing industry. OEMs allegedly exclude
independent vehicle mechanics/technicians from the market
by convincing or inducing consumers to take lengthy service
plans and compelling them to service their vehicles at approved
dealerships. In instances where a customer chooses to service
his/her vehicle at an independent service centre, such a
customer runs a risk of losing a warranty on his/her vehicle.

a. Approved spare parts suppliers are not allowed to sell OEM
parts to independent panel beaters.

Concerns resulting from the relationship or agreements
between dealerships and OEMs
In terms of the dealership agreements, OEMs appoint dealers as
approved exclusive dealers and service centres in a particular
geographic area. OEMs and approved dealers/service centres
use warranty provisions and long term service plans to exclude
independent service centres from the market for the servicing
of cars. Car owners are required to service their cars only at the
approved dealers to avoid losing their service plans and vehicle
warranty.
Independent service centres are required to, among other
things, also own a dealership before they can be appointed as
an approved service centre. This create high barriers to entry
into the market for the servicing of cars, in that a potential
entrant must enter two markets.
These agreements have an effect of restricting competition
between approved service centres and independent service
centres. They also restrict independent service centres from
entering into the vehicle servicing market and from competing
effectively in the market. This limits customers’ choices in so far
as servicing of vehicles is concerned.

Commission’s cases
The Commission has in the past few years received various
complaints relating to possible contraventions of the the
Act as amended, specifically sections 5, 8, and 9 of the Act
in both the automotive aftermarket as well as the short term
insurance market. Commission non-referred most of the abuse
and restrictive vertical practice cases relating to the automotive
aftermarket filed in the four years 2011 to 2014. The primary
reason for not referring these cases has been the lack of
dominance in any of the affected markets, that is, the primary
market, the secondary markets and the short term insurance
market. As in many other jurisdictions, the secondary markets
were assessed in terms of the primary market and the lack of
dominance in the primary market implied lack of dominance in
the secondary markets.

Eden Quality Auto Parts vs Grandmark International and
Santam Limited (May 2014)

Homefront Trading 401 CC t/a Prime Parts vs Hyundai
Automotive South Africa (Hyundai) and Kia Motors South
Africa (Kia) (March 2015)
Prime Parts alleges that Hyundai and Kia have concluded
agreements with their respective auto body repairers in terms
of which auto body repairers (panel beaters) can only purchase
parts from approved dealers. If an auto body repairer purchases
parts from Prime Parts or similar business, the auto body
repairer risks losing their approved repairer status.
Dave Panel Beaters vs Toyota South Africa Motors (Pty) Ltd
(Toyota SA) (June 2015)
Dave Panel Beaters alleges that they have applied to Toyota SA
to be approved as a repairer in the Ladysmith area. Dave Panel
Beaters application was not successful chiefly because Toyota
SA has already appointed a repair shop (panel beaters) within
the Ladysmith area.
Potential complaint against Toyota SA and various insurance
companies (information received from the informant)
The informant alleged that as a level 1 BEE company and meeting
all the requirements of operating a panel shop (operating a
service centre), the company is still not able to enter the market,
as corporate companies, i.e. insurance companies, are not
willing to give them business to repair cars that are insured.
Thus the fact that the Commission continues to receive
complaints relating to the automotive aftermarket is an
indication that there are still concerns in the industry despite the
Commission’s previous investigations.
To page 35
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Commission findings
The argument generally raised by OEMs and insurance
companies against these concerns is that it might not be
feasible to have more service providers in a particular area
and that the independent service providers are not completely
foreclosed in the market, as they can still service cars that are
not insured, do not have warranty and are not on the service
plan or motor plan. It is also argued that only 70% of the cars
on the road are insured, still under warranty and have a service
plan. The primary reason the Commission did not prosecute
the complaints it has received is the lack of dominance in the
primary market, that is, the OEM market and the provision
of the short term insurance market. The traditional approach
to market definition relating to automotive aftermarkets also
implies lack of dominance in the automotive aftermarket service
providers market, as this market was assessed in line with the
OEM market.
However, the concerns relating to exclusionary conduct, raising
entry barriers, and restricting consumer choices remain at large.
The issues identified by the Commission are not unique to the
South African market, and possible solutions to the identified
issues could lie in the advocacy work with industry participants.

A closer look at how other jurisdictions have
resolved automotive aftermarket concerns can
also shed some light.
Similar concerns have been identified by other Competition
Authorities in various other countries, such as European
Commission, Federal Trade Commission (USA), Chinese
Competition Authority and French Competition Authority. These
Competition Authorities found that there exist some restrictive
practices in the automotive aftermarket that restrict competition
between the approved (authorised) service providers and
independent service providers. These practices have the
potential to harm consumers. To address these concerns
Competition Authorities adopted various regulations which
include, among others, the following:
1. The approved repairers/panel beaters are obliged by
regulation not only to use original parts from approved
manufacturers, but also to use matching quality parts
procured from independent spare parts suppliers. OEMs may
not hinder their original parts or component suppliers from
also supplying their products as spare parts to independent
parts suppliers.
2. Independent panel beaters should have access to the
vehicle manufacturers’ captive parts to allow independent
panel beaters to properly maintain and repair vehicles and to
compete with the approved panel beaters.

5. Vehicle manufacturers are required to make available to
authorised and independent repairers technical information
and training required to service/repair vehicles.
In recommending this regulation, various governments adopted
different ways of addressing the industry concerns and of
implementing some of the abovementioned regulations. It also
appears that in order to address the identified concerns, the
role of Competition Authorities has been applied differently
in different countries. For instance, in China and USA the
competition policy was applied jointly with other agencies
such as consumer bodies and other related industrial policies
to ensure industry development and consumer protection.
The approaches by the European Commission and French
Competition Authorities are unique in the sense that they only
involved the Competition Authorities, i.e. all the above regulations
are implemented by the Competition Authorities. However, it is
important to note that the regulation recommendations made
by the French and European Commissions follow a detailed
sector inquiry undertaken by each Competition Authority. Thus,
regardless of the different approaches employed, it is clear
that various countries face similar concerns in so far as the
automotive aftermarket industry is concerned.

Way forward
The Commission decided to conduct advocacy work into
the sector wherein it would engage with various industry
participants and various government departments to try to
address the automotive aftermarket concerns. The objectives
of the advocacy work are as follows:
1. To inform the OEMs, the insurance companies and all other
industry stakeholders about the possible anti-competitive
effects that might result from their conduct.
2. To encourage primary industry players, in particular, OEMs
and insurance companies, to amend their contractual
arrangements with various players in the aftermarket industry.
3. To engage with various government departments to inform
them about the potential effects of these anticompetitive
agreements in the industry, and to communicate the need
to have regulation relating to the automotive aftermarket
industry as with other countries.
4. The advocacy work might even lead to a design of some
mechanism that would encourage competition between
authorised and independent service providers of the
automotive aftermarket consistent with what has been
the practice in other countries. Thus the main objective
of the advocacy work is to seek to reduce unnecessary
requirements that reduce competition between approved
service providers and independent service providers.

3. Vehicle owners have the right to use any repair shop for nonwarranty work, during the warranty period.
4. Vehicle manufacturers may not make the warranties
conditional on the repair and servicing of a vehicle within
their network or on the use of their own branded spare parts.
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