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The Competition Commission concluded its investigation into the supermarket industry in 
January this year when it decided not to refer the matter to the Competition Tribunal. Its 

jurisprudence for demonstrating anti-competitive effects. 
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EDITORIAL NOTE

Competition policy plays a prominent 
role in ensuring that competition in the 
marketplace is not restricted in a way 
that is detrimental to society. The focus of 
competition law is on maintaining rules of 

to produce certain market outcomes. To 
improve our understanding of competition 

on the compatibility of competition law 
with economic learning has been a steady 

been reinforced in the last few years. This 
trend continues today.

Ricky Mann discusses the Commission’s 

following concerns about anti-competitive 
outcomes in the grocery retail markets. 

case because it could not conclusively 

Commission remains concerned about the 
barriers to entry and the potential dampening 
effects of exclusive leases on competition. 

Rakgole Mokolo examines the key issues 
which led the Commission to prohibit a small 
merger in which Van Schaik Bookstores 

basis that the proposed merger was likely to 
result in substantially preventing or lessening 
competition. The Commission argued that 
the merged entity would have market power 
and the incentive to unilaterally increase the 
prices of academic books to students in the 
affected relevant markets. 

The acquisition AFGRI Ltd by AgriGroupe 
Holdings is discussed by Xolela Nokele. 
The Commission recommended that the 
Tribunal approve the transaction without the 

acting on behalf of several government 

departments which had raised concerns 

with AFGRI and requested the agreement 
be made a condition to the approval of the 
merger. The Tribunal approved the merger 
subject to the conditions as agreed between 
the merging parties and various government 
departments. 

discuss the approval of the merger between 
Aspen Nutritionals and the South African 

arose from the conditions imposed by the 
Tribunal in its decision when it conditionally 

S.A. 

Portia Bele and Grace Mohamed review 
the conditional approval of the acquisition 
of 76% shares in Newshelf 1114 from Gold 
One International Limited by Sibanye Gold 

The investigation examined various 
competition concerns in grocery 

focusing mainly on staple foods. 

At that time it took the decision to focus its 
investigation on the practice of concluding 
long-term exclusive lease agreements 

The Commission’s preliminary view was 
that these gave rise to considerable 
competition concerns and could amount 

The Commission’s concerns with exclusive 
leases between the supermarkets and 
landlords included the exclusionary effect 
of the conduct on competition and the 
heightening of entry barriers for smaller 

stores  such as butcheries and bakeries. 
The Commission received other complaints 

in conjunction with the Commission’s own 
initiative.

This investigation was conducted into the 

across the country where such leases had 
been agreed and enforced by the three 
major supermarket chains with various 
landlords.

The investigation yielded several noteworthy 

degree of market power and have extended 
their market  power over time. 

were dominant in certain local markets and 
that they would often enter into the exclusive 

competitor supermarkets or food retailers. 

instances supermarkets would take action 
against landlords where they may have 
breached the exclusivity clauses and 
brought in another competing supermarket 
or part-line store into a mall. 

anti-competitive effects of the conduct 
could not be demonstrated conclusively. 
The Commission was of the view that the 
evidence did not meet the tests required in 

involved and therefore the Commission has 
taken the decision not to refer the matter to 
the Tribunal. 

remains concerned about the use of 
exclusive leases in the industry and is not 

Commission non-refers supermarkets investigation  
Continued from page 1
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Limited by the Tribunal. This followed the 
Commission’s recommendations that the 
merger be approved subject to conditions to 
ensure that retrenchments do not occur as a 
result of the merger for a period of two years.

The Commission is increasingly being required 
to account for its contribution to transforming 
the economy and empowerment in response 
to past and present exclusions and 

the extent of overcharges calculated in two 

of the interventions of competition authorities 
in uncovering and breaking up cartels. 

Penalty guidelines provide some measure of 

how competition authorities will determine 
administrative penalties. Temosho 
Sekgobela examines how the Tribunal and 

the Competition Appeal Court have provided 
guidance on how to determine administrative 
penalties. 

Hildah Maringa discusses the guidance 
provided by the Supreme Court of Appeal in 
relation to access to the investigation record. 

exemption applications under review. An 
exemption is a written permission by the 
Commission to engage in a prohibited 

can apply to the Commission to exempt 

controlled or owned by historically 

capacity necessary to stop decline in an 

any industry designated by the Minister 

Minister responsible for that industry.

Liberty Mncube 
Chief Economist

offered by the supermarkets for the 
exclusive leases. 

The respondents provided numerous 

the positive externality on the shopping 
centre due to their presence in terms of 

as the need to protect the investment in the 
store and recoup the investment made. 

as these are applied in a blanket manner 
across all stores and for extensive periods of 

in which the exclusivity clauses are applied 
suggests that the exclusivity is not tied to a 
case-by-case analysis of the probable risk 
of each investment. 

exclusivity implies that the requirement is 

since the supermarkets typically expect to 

recoup their initial investment in a much 

or six years.

The Commission remains concerned about 
the barriers to entry into the grocery retailing 
industry and the potential dampening 

particularly as they affect small businesses. 
Its investigation found that small competitors 
require retail space in shopping centres in 
order to compete effectively as malls provide 
a destination shopping experience which 
is convenient to customers. Retail space 
outside of a shopping centre is therefore 
not a good substitute for space inside the 
centre. 

Precluding small competitors from gaining 
space in shopping malls may impact on their 
ability to enter the market and to effectively 
grow and compete. 

The Commission therefore aims to 
address the residual competition and 
public interest concerns arising out of 

Commission non-refers supermarkets investigation  
Continued from page 2

the conduct of the respondents through 
advocacy engagements with key industry 

Commission will advocate against  the 
parties entering into long-term exclusive 
agreements by default for each new 
development and encourage their use only 

the supermarket in a particular centre. 

The Commission will also advocate that 
the length of exclusivity granted should be 

or the period required to recoup the initial 
investment.  

The Commission is pleased with the 
Banking Association’s written undertaking 
that its members do not require an exclusive 
agreement between the developers and 
anchor tenants as a condition for funding a 
development. It welcomes the stance taken 
by some landlords rejecting exclusivity as a 
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1   The Van Schaik Bookshop at Wits caters for the non-distance students based at the Braamfontein campus. Van Schaik Bookshop at Parow Centre and Juta Bookshops at 
Parow Centre and Carlton Centre cater for UNISA distance learning students. Online retailers indicated that they target UNISA students and, as such, the Commission was 
of the view that the merging parties’ bookshops in Parow Centre and Carlton Centre face competitive constraints from online academic retailers.    

Commission halts Van Schaik Bookstores’ 
attempt to swallow Juta Bookshops 
Rakgole Mokolo

On 3 September 2013, the Commission 
prohibited a small merger whereby Van 
Schaik Bookstores (Van Schaik), a division 
of Times Media (Pty) Ltd (Times Media), 
intended to acquire Juta Bookshops, a 
division of Juta and Company Ltd, as a 
going concern. 

In terms of the proposed transaction, 
Times Media intended to acquire certain 
assets and liabilities of Juta and Company, 
in particular 10 academic bookshops 
located on and off university campuses 
in Cape Town (including Stellenbosch), 
Johannesburg and Pretoria. As the 
proposed transaction was a small merger, 

deal in order for the Commission to assess 
whether it will substantially prevent or 
lessen competition in the market. 

The Commission found that the activities 
of the merging parties overlapped for 
the bookshops serving the University 
of Johannesburg (Auckland Park) (UJ), 
Johannesburg Central (Wits University 
and Carlton Centre) (Johannesburg 

(UP), University of Cape Town (UCT), 
Parow Centre (Cape Town), Stellenbosch 
University (SUN), Tshwane University of 
Technology main campus (TUT main 
campus) and Tshwane University of 
Technology Arcadia Campus (TUT Arcadia 
campus). 

The Commission carried out an extensive 
investigation, which included consultations 
with the store managers of the merging 
parties’ bookshops, competitors, 
publishers and students, to assist its 
understanding of the relevant markets 
and the likely effects of the proposed 
transaction in each area of overlap. 

The Commission established that the 
relevant product market for the analysis of 

the market for the retail sale of academic 
books, excluding the sale of general books, 
school books and religious books, since 
these types of books are not substitutable. 
The merging parties also sell school books 
in their bookshops, but the Commission’s 
investigation revealed that there were 

of school books. It was thus unlikely that the 
proposed merger would raise competition 
concerns in this market. 

The Commission also considered whether 
online sale of academic books is in the 
same market as brick and mortar. It found 
that online sale of academic books does 
not form part of the same relevant product 
market for each of the areas of overlap. This 
is because it does not provide a credible 
alternative to students as a result of a 
number of factors, including the difference 
in marketing and payment methods. 

The Commission also found that online 
retailers mainly target students learning 
through distance education as opposed 
to non-distance learning students. 
Furthermore, online sale of academic books 
has not provided effective competitive 
constraint in most areas in which the 
activities of the merging parties overlap. 

Students in various universities use 
bookstores that stock their prescribed text 
books. These bookshops are often located 
either on campus and a few kilometres off 
campus. 

The Commission conducted student 

the geographic market is likely to be within 
a 5 km radius of each university campus. 

During these investigations, the 
Commission asked students to indicate 
which bookshops they considered to be 
viable options: the vast majority of students 
interviewed at each university campus said 

that they purchased their books within a  
5 km radius of their campus. 

Students were also asked to indicate which 

best option. The results showed that these 
bookshops were also located within a 5 km 
radius of their campus. 

Competitors of the merging parties also 

proximity of university campuses. 

The Commission concluded that the 
relevant product market is the market for 
the sale of academic books through brick 
and mortar outlets. The Commission’s 
view was supported by submissions from 
market participants who were interviewed. 
The Commission also considered whether 
the implementation of the proposed merger 
would result in the removal of an effective 
competitor and lead to higher prices for 
academic books aimed at  students.  

In respect of the Parow Centre and the 
Carlton Centre areas, the Commission 
found that the proposed merger was 
unlikely to raise competition concerns in 
brick and mortar outlets. These bookshops 
cater predominantly for UNISA students 
who are mainly distance learning students 

The Commission therefore found that the 
proposed merger was unlikely to raise 
competition concerns in respect of the 
Parow Centre and the Carlton Centre1  
areas. 

However, in respect of most of the 
remaining markets, the Commission found 
that the proposed transaction would 
reduce the number of sellers of academic 
books through brick and mortar outlets 
from three to two players. 

Back to table of contents
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Continued from page 4

The merged entity would account for high 
market shares in all of the affected markets 
for the retail sale of academic books and 
will be dominant in terms of the Competition 
Act (Act 89 of 1998, as amended) (the Act). 
The market shares showed that the 
merged entity would acquire market power 
as a result of the proposed merger, and 
the merging parties did not dispute this. 
However, the merging parties assured the 
Commission that the merged entity would 
not abuse the acquired market power 
position post-merger because inter alia 
there are low barriers to entry, customer 
countervailing power and the role of online 
academic retailers. 

Many of the entities and students 
interviewed expressed concerns, however, 
that the implementation of the proposed 
merger would result in a substantial 
prevention or lessening of competition.

The Commission’s investigation showed 
that the implementation of the proposed 
merger was likely to result in the removal 
of an effective competitor from each of 
the SUN, UCT, UJ and TUT main campus 
areas, while it would result in the removal 
of a potential and credible competitor from 
the TUT Arcadia area. 

The Commission’s view was also 
supported by the merging parties’ own 
bookshop managers and the analysis of 
their bookshops’ pricing and volume data.

The Commission found that the proposed 
merger was, however, unlikely to 

substantially prevent or lessen competition 

alternative academic text book retailers 
that will continue to exercise a competitive 
constraint post-merger.

The Commission also found that barriers 
to entry are not as low as claimed by the 
merging parties. 

Factors such as access to the universities’ 
book list, capital investments and proximity 
of the bookshops to the university 
campuses are not easily surmountable. 
Also, a review of the merging parties’ lease 

extended and the merging parties have 
occupied certain premises for a long time. 

The Commission found that not all 
customers have countervailing power, 
especially students who form the majority 
of customers of the merging parties. 

parties’ academic books are sold directly 
to students who are unable to exercise 
countervailing power in terms of the Act. 
Although institutional customers, such as 
universities, possess bargaining power, 
this was unlikely to protect students from 
unilateral price increases.

The Commission found no evidence to 
support the merging parties’ view that 
online academic retailers will constrain the 
ability of the merged entity from unilaterally 
increasing prices. Among the factors which 
restrict online sales is students’ lack of 
access to credit card facilities which is the 
primary payment method. 

The vast majority of  students interviewed 

by the Commission indicated that they 

do not buy academic books from online 

retailers and that they do not consider 

online academic retailers as a viable 

alternative. The Commission’s view that 

online retailers exert only a very limited 

competitive constraint on brick and mortar 

retailers was supported by other academic 

bookshops. 

The merging parties submitted that the 

implementation of the proposed merger 

would create a number of pro-competitive 

customers. 

claims of the merging parties after which 

they conceded that it was not expected 

Their claims that there would be an 

were unlikely to offset the anti-competitive 

effects of the proposed transaction. 

The Commission was of the view that 

the merged entity would have market 

power post-merger that would enable it to 

relevant markets.

The Commission also assessed the vertical 

relationship between Juta Bookshops and 

the Times Media Group which controls 

Van Schaik. The Commission found that 

this relationship was unlikely to raise any 

foreclosure concerns.

The Commission also considered whether 

the substantial prevention or lessening 

be remedied. The parties suggested 

structural and behavioural remedies but 

the Commission found that these would 

not address the anti-competitive harm that 

would result from the proposed merger. 

The Commission was therefore of the view 

that the merged entity would have market 

power and the incentive to unilaterally 

To page 6
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recommended that the Tribunal approve 
the acquisition of the entire issued share 

conditions. 

AgriGroupe is a newly incorporated 
company and does not offer services or 
products. Its controlling companies are 
not active in South Africa. 

The Commission’s investigation of the 
proposed merger found that there is no 
overlap in the activities of the merging 

any products or services that can be 
considered similar and interchangeable to 
those offered by AFGRI. 

The Commission was thus of the view 
that the proposed merger was unlikely to 
substantially prevent or lessen competition 
in the market for agricultural commodities 
trading and other related services.

received concerns from various 
stakeholders relating to public interest 
concerns that are likely to arise as a 
result of the proposed transaction. 
The Commission received voluntary 
submissions from the African Farmers’ 

Commission approves the AgriGroupe and 
AFGRI merger without conditions  
Xolela Nokele

Economic Development Department 

the South African Communist Party 

AFASA raised a number of public 
interest issues in relation to the merger. 

merger to be blocked alleging that black 

these farmers are unlikely to get any 

AFASA also made submissions relating to 
the position that AFGRI currently holds in 

that the agri-logistics infrastructure which 
it operates is an ‘essential facility’. AFASA 
argued that the merger would allow a 
foreign entity to have control over the 
South African grain trading value chain.

The EDD raised concerns on behalf of the 

that it did not oppose the proposed merger 
but would like the merger to be approved 
subject to conditions that address certain 

public interest issues that the departments 

Some of the concerns raised by EDD 
related to 

increase the silo storage costs in 

Gauteng as it will own the majority of 
silos and the related infrastructure in 
these provinces; 

merger on food security in South 
Africa; 

export all the grain to  other countries; 
and that 

business to Mauritius to take 
advantage of the taxation regime in 
that country. 

The SACP indicated that it supported 
AFASA’s submission and that the proposed 

workers. The SACP also submitted that 
the proposed transaction would result 
in the loss of a unique opportunity for 
effective and broad based BEE in the 
agricultural production and marketing 
value chain. The SACP has also made 

To page 7
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increase the prices of academic books to 

found that the proposed transaction would 
substantially prevent or lessen competition 
in the retail sale of academic books within 

TUT Arcadia markets. 

The merging parties indicated that the 
implementation of the proposed merger 

Commission halts Van Schaik Bookstores’ attempt to 
swallow Juta Bookshops
Continued from page 5

was likely to result in the retrenchments 

merging parties had in place an agreement 

that provided for the restructuring of 

Juta Bookshops due to operational 

requirements though they maintained in 

their rationale that they would continue to 

operate the bookstores with the bookstore 

implementation of the proposed merger 

the proposed merger. 

The Commission therefore prohibited the 
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submissions regarding the ‘possible risks’ 
associated with the proposed transaction 
and the likely impact of this transaction on 

producing areas of South Africa.

NAFU said that it supported the proposed 
transaction subject to the Commission 
receiving various commitments from the 
merging parties. It understood that black 

directly by way of shareholding to be made 
available to them. 

might not be realised as they were not 

would be implemented. It requested the 

from the merging parties and impose a 
condition in this regard. 

NAFU was also concerned that the price 
of the shares of AFGRI would become 

arrangements were in place to cater for 
this. 

The Commission found that the concerns 
raised could be assessed under the 
following public interest themes as 
stipulated in the Act: 

of the merger raising concerns if 
there is duplication of functions and 
restructuring which might lead to a 
negative impact on employment post-
merger.

relate to a threat to food security 
through the control of silos which are 
a key and strategic asset in storing 
food. AFGRI plays a dominant role in 
the grain storage and trading industry 
and control over AFGRI could result 
in the diversion of grain from South 

in exports of grain and a threat to 
domestic supply and an increase in 
the price of grain.   

historically disadvantaged individuals 

merger may result in the reversal of 

the opportunity for black economic 
empowerment in the agricultural 
sector.  

In its assessment of each of the public 

the proposed transaction would have a 
negative impact. 

The Commission found that AgriGroupe 
would not have the incentive or the ability 
to direct or control the trading of grain from 
South Africa to other countries as it might 
not be economically feasible to do so. 

The Commission found no evidence 
that AgriGroupe would not continue to 
provide the assistance currently provided 

by AFGRI to small farmers and that the 
proposed transaction does not dilute the 

that the merger is in fact likely to create 
job opportunities in the long term.

There were also concerns raised which 
were not dealt with by the Commission 
as they fell outside what the Commission 
is empowered to investigate under public 
interest issues. 

consider those concerns as invalid or less 

pursue these concerns further with the 
relevant institutions.

The Commission referred its 
recommendations to the Tribunal 

the transaction be approved without 
conditions. After the Commission had 
referred its recommendations to the 

departments that had raised concerns 

agreement with AFGRI which addressed 
some of the concerns raised and requested 
the agreement to be made a condition 
on the approval of the transaction. The 
agreement was submitted to the Tribunal 

and the Tribunal approved the transaction 
subject to the conditions as agreed 
between the merging parties and various 
government departments that had raised 
concerns about the proposed transaction.   

Continued from page 6

Back to table of contents



08 CompetitionNews

The merger between Aspen Nutritionals 

which is used either as a supplement or as 

the primary source of nutrition for infants 

in South Africa was highly concentrated 

competitors. Products in this market are 

formula markets are also characterised 

in that the marketing and promotion of 

infant milk formula is highly regulated by 

government. 

consumer choice is driven primarily 

comfort or discomfort of an infant with a 

particular brand also determines whether 

that brand is purchased or not. 

arose from the conditions imposed by the 

Tribunal in its decision when it conditionally 

effectively license the South African infant 

appropriate third party.

The license agreement would be in 

infant formula brands (including the more 

Nutrition’s infant formula brands in South 

African competition law regime that a 

remedy of this nature was considered and 

accepted by the Tribunal.

The Commission subsequently 

recommended that the Tribunal 

unconditionally approve the acquisition 

assessed the bidding process during 

which Aspen was selected as the 

preferred licensee in order to test whether 

the weakening of competitive constraints 

The Commission’s assessment of the likely 

effect of the merger tested the closeness 

of competition between Aspen’s infant 

Nutrition. This assessment included a 

consideration of whether the proposed 

 merger substantially 

entry barriers and consequently was likely 

to result in the merged entity being in a 

consideration was whether the proposed 

merger was likely to facilitate or strengthen 

existing co-ordination.

The Commission’s assessment did not 

uncover any evidence to suggest that 

means of weakening future competitive 

the market. The Commission found that 

not each other’s closest competitor in 

any of the market segments and that a 

post-merger unilateral price increase by 

relied on the testimony of witnesses who 

mid-wives who interact and recommend 

and retailers who on-sell formula to 

consumers. 

Werner Rysbergen and Katerina Barzeva

08 CompetitionNews

Assessing the effect of the merger 

on potential competition required a 

comparison of the changes that the 

merger was likely to bring in the market 

brands were owned by a third party 

given  the Tribunal’s decision in the 

conditional approval of the 

 merger. The Commission found 

currently operating in the South African 

infant formula market were interested in 

are currently not operating in the South 

African infant formula market expressed 

brands and submitted bids which were 

consideration was given to the plans that 

the successful bidder for the business of 

African infant formula market in the event 

Nutrition’s brands. 

The Commission found that it was unlikely 

African infant formula market in the 

brands as they considered the market to 

be relatively small.

The main questions around the elimination 

of potential competition centred on an 

assessment of the likely future market 

position of Aspen’s newly introduced 

such a strategy was unsuccessful. The 

Commission found that Infacare Gold was 

not currently the closest competing brand 

healthcare practitioners suggested that 

To page 9
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consumers perceived Infacare Gold as a 

partly because Aspen’s most popular 

segment. The Commission was therefore 

of the view that the competitive constraints 

imposed by Infacare Gold were likely to 

remain the same in the foreseeable future 

in promoting their products.

The Tribunal and the Commission were 

also concerned about the effect of the 

and effectiveness of the remedy that 

had been imposed in the 

restored competition that had been lost 

as a result of the merger. The Commission 

found that consumer choice was unlikely 

to be affected by the merger as Aspen 

had indicated its intentions to retain both 

and that the merged entity was unlikely 

Continued from page 8

to have market power post-merger. In 

The high levels of concentration in the 

South African infant formula market mean 

that the Commission and the Tribunal 

considered the possibility of the merger 

creating conditions for co-ordination. 

Given the history of the licensing of 

the Commission considered evidence 

of changes in competitive outcomes 

license from Aspen to itself. This included 

market share shifts. The Commission 

found no evidence to suggest that there 

may have been co-ordination in the past 

Aspen would facilitate co-ordination.

though the historic transfer of the license 

impact on competitive outcomes. 

Given the high level of product 

meant that it was building a product 

portfolio to more fully compete with 

Commission was of the view that Aspen 

would have limited incentive to co-ordinate 

Following a week of hearing testimony 

approved the merger without conditions 

CompetitionNews 09
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Cartel overcharges in concrete pipes 

interventions of competition authorities 
Tapera Muzata 

The subject of how harmful cartels are to 

is ripe for discussion in South Africa. 

This is particularly so given the more 

recent uncovering of cartels in food and 

construction industry.

The extent of cartel conduct in the 

construction sector has left many 

a state of disbelief and disappointment at 

how a sector of high strategic importance 

to the country could allow itself to engage 

in such harmful behaviour. 

to the economy and consumers of the 

interventions of competition authorities in 

uncovering and breaking up cartels. Two 

and Premier Foods. The cartel operated 

bakeries and end-consumers who buy 

The national precast concrete products 

joined the cartel and three regional cartel 

arrangements were established.

It is widely accepted across the world 

cartel conduct ranks amongst the most 

harmful of anti-competitive conduct. 

The harm from cartel conduct arises as a 

reduced non-price rivalry and/or reduced 

consumer choice. 

costs and reduce prices as they will not 

be under threat of losing business to their 

rivals. 

This is detrimental to consumers.

The harm a cartel causes can be measured 

by the difference between the prices 

charged to customers during the period 

in which the cartel conduct occurred and 

the price that would have been charged 

to customers during the same period had 

cartel overcharge. 

The cartel overcharge also measures the 

authorities in that by breaking down 

prices. Lower prices in this case does not 

necessarily mean reduced prices relative 

but rather that in some instances the price 

increases would not be as high as they 

would have been had the cartel continued 

to operate.

Two recent studies have attempted to 

To page 11
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Continued from page 10

following the uncovering of cartels in the 

consumers were found to have been 

1] during the period in which the 

cartel operated. 

independent bakeries were found to have 

been charged prices that were between 

]. 

These estimates of cartel overcharges are 

different cartels across the world where 

median cartel overcharges are estimated 

some cartels estimated to have average 

The two studies discussed in this article 

indicate that the intervention of the 

would have currently been higher than 

would still have been in place. 

and the economy due to the intervention 

of competition authorities are of greater 

food and construction. 

conduct more of these impact assessment 

including the construction sector where 

the Commission had to develop a special 

mechanism (the Construction Fast Track 

impact assessment studies should ideally 

time has passed following intervention. 

The Commission also intends to use these 

impact assessment studies to inform 

possible future areas of its work and to 

some extent policy recommendations to 

government.

Back to table of contents
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guidelines for cartel contraventions?  
Temosho Sekgobela

decision in the wire mesh cartel case1 and 

found against Reinforcing Mesh Solutions 

with two main issues:

developed a six-step methodology 

all the way to the Constitutional Court by 

both RMS and Vulcania.  

The Commission referred the wire mesh 

application for leniency by BRC Mesh 

into settlement with the Commission 

Tribunal was left to adjudicate this matter 

vis-a-vis Vulcania and RMS. 

Vulcania denied its participation in the 

cartel and argued that it was a sham to 

avoid retaliation by its competitors.  The 

Tribunal found that Vulcania held itself to  

be a member of the cartel and thus 

facilitated collusion. As such it was 

made reference to European 

jurisprudence which states 

that a party which tacitly 

approves an unlawful initiative 

without publicly distancing itself 

from its content or reporting it to the 

administrative authorities effectively 

encourages continuation of the 

infringement and compromises 

its discovery. 

Although RMS admitted it 

it contested the extent 

RMS argued that the Tribunal could 

not competently impose a penalty on it 

because there was no turnover on which 

the penalty could be attached. This was 

because the business of RMS had been 

in the referral was dormant. RMS relied 

obiter dictum of the 

the imposition of an administrative 

would mean that any administrative penalty 

imposed on RMS would be nugatory given 

has remained dormant since. 

In its decision the Tribunal noted that it did 

not disagree with the obiter

but given the sui generis circumstances 

a purposive approach to interpreting the 

Tribunal thus interpreted the preceding 

1   Competition Commission v. Aveng (Africa) Limited t/a Steeledale, Reinforcing Mesh Solutions (Pty) Ltd, Vulcania 
.
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Continued from page 12

m. The 

rationale was that the Tribunal sought 

the provisions of the Act by simply 

restructuring.   

Determination of penalties: Section 

59(3) of the Act

In determining the appropriate penalties 

Tribunal developed the following six-step 

methodology: 

Determination of the affected turnover 

in the relevant year of assessment;

Calculation of the base amount;

Duration of infringement is used as a 

multiplier;

Application of the cap as per section 

Consideration of aggravating and 

mitigating factors; and

Both Vulcania and RMS appealed to the 

CAC against the decision of the Tribunal. 

Vulcania argued that the Act expressly 

requires the existence of an agreement 

which implies a consensus with the cartel 

members and that the Tribunal had erred 

by inferring the existence of an agreement 

from its participation in the cartel. Vulcania 

also contended that the Tribunal’s six-step 

methodology for determining the penalty 

RMS argued that the Tribunal lacked 

jurisdictional ground to impose the penalty 

of the CAC’s SPC decision. RMS also 

argued that the approach of the Tribunal 

in determining the penalty was inherently 

The Commission cross-appealed the 

decision of the Tribunal on the basis that 

egregiousness of cartel conduct and as 

such had imposed penalties that were not 

enough of a deterrence. The Commission 

also argued that the Tribunal ought to 

conduct are presumed and are not limited 

The CAC agreed with the Tribunal’s 

“passive 

participation without some indication 

from the arrangement is not incongruent 

with the principle in our common law that 

silence may amount to acceptance of an 

offer where there is a duty to speak”. The 

CAC also held that the operation of section 

administrative penalty. 

The CAC agreed with the Tribunal’s 

purposive interpretation of the section 

Commission’s cross-appeal on the basis 

that the Tribunal’s methodology achieved 

Act.

to the Constitutional Court for leave 

to appeal the decision of CAC. The 

basis of RMS’ application was that the 

Constitutional Court consider the scope 

of the Tribunal’s powers to impose 

administrative action as per section 33 of 

the Constitution and the imposition of an 

administrative penalty exercised unlawfully 

and unreasonably as it was inconsistent 

CAC failed to interpret the provisions of 

immediately preceding the imposition 

of the administrative penalty. Therefore 

penalty ought to be imposed. RMS also 

contended that the Tribunal’s six-step 

methodology bears no relationship to 

in the Act and is inconsistent with the 

constitutional injunction to grant relief that 

Vulcania’s application was premised 

on the argument that the penalty 

imposed was disproportionate to its 

cartel and the effect of the cartel on the 

economy and consumers. It argued that 

the Tribunal must consider the factors in 

determining the penalty in terms of section 

the mitigating factors which would have 

led to no penalty or a nominal penalty.

The Commission opposed both 

applications primarily on the basis that 

neither application raised any constitutional 

grounds which had any prospect of 

arguments that the Constitutional Court 

should fetter the Tribunal’s discretion to 

determine administrative penalties.  The 

Constitutional Court has subsequently 

rejected both applications.  

decisions in the wire cartel is that they 

provide some guidance around how the 

competition authorities ought to approach 

administrative penalties in cartel cases. 

same methodology in its later decisions3.  

These decisions may pave the way for 

guidelines which may give certainty and 

with all competition authorities in relation 

to administrative penalties and the 

CompetitionNews 13
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Supreme Court of Appeal vindicates 

applications and restricted information    
Hildah Maringa

steel products as well as steel merchants in South Africa for 

 inter alia, 

to the Tribunal seeking access to the leniency application and its 
underlying supporting documents.  

The respondents argued that because the Commission made 

was compelled to discover such documents to enable them to 
properly plead.  

that the leniency application was restricted information in terms 

documents were also covered by litigation privilege.  

The Tribunal granted the respondents access to certain 
documents but denied access in respect of other documents.  It 
found that the leniency application was a privileged document as 
a result of contemplation of litigation. 

The respondents appealed the Tribunal’s decision to the 

to decide the issues upon which the Tribunal had pronounced.  

Instead the CAC upheld Scaw’s contention that the documents 
were protected from disclosure by a claim it had made to 

1  

.  

Tribunal had no reason to consider that contention by Scaw.  The 

CAC therefore remitted the matter to the Tribunal to determine 

appealed.  

The grounds of appeal were that the CAC had made no order 
on the appeals by the respondents as the CAC considered 
it unnecessary to decide the issues on which the Tribunal had 
pronounced.  The CAC did not make a ruling on the order made 

created a dilemma for all the parties. 

summarised as follows:

Waiver of litigation privilege
The SCA recognised that the leniency application was submitted in 
contemplation of litigation and therefore enjoys litigation privilege 

Commission’s reference to the leniency application in its referral 

disclosed the full contents of the leniency application in its referral 

claims by Scaw.

Access to investigation record
The SCA found that the Commission 
cannot restrict access generally without 

categories of documents to which 

access is restricted.3 Access to the 

SCA accepted that the Commission 
may be entitled to restrict access to information under rule 14 and 

such claims will be adjudicated by the Tribunal.4 

are indeed protected by legal privilege due to the fact that the 
Commission’s CLP was prepared in contemplation of litigation.  

has been waived depends on the facts and a determination of 

1   Under section 45 of the Competition Act.
   Arcelormittal & Another v Competition Commission & Others 103/CAC/Sep10, para 56 & 57.
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or oblique reference or substantial enough to be considered 

waiver of privilege on the part of the Commission.   

The SCA decision was also a partial success for the Commission 

 The SCA 

if any such claims arise. 

Continued from page 14
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sole control over the business of Newshelf 1114.

Sibanye Gold produces gold as its primary product and a 

negligible amount of silver as a by-product. Sibanye Gold’s mining 

Newshelf 1114 comprises the Cooke Shafts 1 through 4 

underground gold mining operations and the Randfontein Surface 

and contains deposits of uranium that can be extracted. 

The operations of the merging parties are located adjacent to each 

which is in the Free State Province. 

Both the Commission and the Tribunal found that the transaction 

was unlikely to substantially prevent or lessen competition for 

the production and supply of gold and silver in the international 

shares post-merger.

The transaction raised public interest concerns in relation to 

job losses. The parties submitted that no retrenchments were 

envisaged as a result of the merger. The Commission found that 

the unions representing the employees in Sibanye Gold were 

the support services of Sibanye Gold. 

The number of employees likely to be affected was stated as 

the Commission at the time.

The Commission sought to determine whether the retrenchments 

in anticipation of the merger. The Commission requested various 

failed to comply in submitting all the information requested. The 

Commission subsequently interviewed the executives of the 

merging parties under oath in an attempt to gather information as 

the executives alleged it to be undocumented. 

that asserted that the closeness of the sequence of events 

that the Cooke shafts might have overlapping functions with the 

retrenchments. 

The Commission contacted some of the employees that accepted 

VSP or VER to ascertain whether they indeed took the packages 

as well as to ascertain if they had found alternative jobs. 

The Commission found that the employees contacted had no 

choice but to accept the packages as forced retrenchments 

selected for retrenchment as they were closer to retirement age. 

either with no formal education or not having obtained a Grade 

The Commission found that the majority of employees re-deployed 

within Sibanye Gold had been placed on a permanent basis. 

retrenchments. 

Mining Operations. This was later withdrawn. The merging parties 

indicated that the withdrawal occurred as there was a concern 

that the retrenchment exercise could potentially impact on the 

transaction being considered by the Commission.

The Commission was also informed that the current intention 

of the merging parties is to retain the Cooke Mining Operations 

workforce ‘as is’ i.e. independent of the Sibanye Gold operations. 

There was no indication of an analysis conducted by the merging 

Mining Operations of Gold One
Portia Bele and Grace Mohamed

To page 17

Back to table of contents



CompetitionNews 17

parties on possible overlap of functions and/or duties between 

the Sibanye Gold and the Cooke Mining Operations workforce 

post-merger.

The Commission conducted an extensive investigation to 

assess the link between the retrenchments and the transaction 

the period between when the transaction was conceived and the 

retrenchments were undertaken. 

Submissions by the merging parties suggested that Sibanye Gold 

had intended to reduce costs before the unbundling from Gold 

Fields as part of their operating strategy and ensuring continuity 

retrenchment process was a continuation of the strategy.  

the Commission recommended an approval of the transaction 

considerations included:

the Cooke Mining Operations;

a result of the transaction;

operational costs; and 

necessary analysis in terms of possible duplication of 

functions and/duties.

given the evidence before it. The Tribunal agreed with the 

Commission and approved the transaction subject to the 

of the merger.

Continued from page 16
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Pending Exemption applications

Applicant for exemption Market/ Description of conduct Grounds on which exemption sought

Sector

The General Council of the Bar Legal 

Services

Various professional rules that apply to 

a rule requiring advocates to operate only 

from chambers designated by the Bar

are reasonably required to maintain professional 

standards; or ordinary functioning of the legal 

profession

Council for the Built Environment on 

behalf of the South African Council for the 

Landscape Architectural Profession

Built 

Environment

Exemption of work reservations

are reasonably required to maintain professional 

standards; or ordinary functioning of the legal 

profession

The Council for the Built Environment on 

behalf of the South African Council for the 

Project and Construction Management 

Professions

Built 

Environment

Exemption of work reservations

are reasonably required to maintain professional 

standards; or ordinary functioning of the legal 

profession

Council for the Built Environment on 

behalf of the South African Council for the 

Landscape Architectural Profession

Built 

Environment

Exemption of work reservations

are reasonably required to maintain professional 

standards; or ordinary functioning of the legal 

profession

The Council for the Built Environment on 

behalf of the South African Council for 

Propoerty Valuers Profession

Built 

Environment

Exemption of work reservations

are reasonably required to maintain professional 

standards; or ordinary functioning of the legal 

profession

The SA Council for the Built Environment 

on behalf of The SA Council of Quantity 

Surveying Profession

Built 

Environment

Exemption of work reservations

are reasonably required to maintain professional 

standards; or ordinary functioning of the legal 

profession

South African Squid Exporters Association Commercial 

Fishing and future members of the South the Act

Southern Africa Milk Co-Operative Limited Milk Collective price bargaining Promotion of the ability of small businesses to 

Southern Africa Milk Co-Operative Limited Milk Collective price bargaining Economic stability of the milk industry (section 

Commercial 

Fishing 

Co-ordination  of prices and marketing 

of lobster in the export market i.e. 

the Act

the Act

 South African Council for the Landscape Built 

Environment 

Exemption of fees guideline

are reasonably required to maintain professional 

standards; or ordinary functioning of the legal 

profession

South African Council for the Project and 

Construction Management Professions 

Built 

Environment 

Exemption of fees guideline

are reasonably required to maintain professional 

standards; or ordinary functioning of the legal 

profession

To page 19
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Applicant for exemption Market/ Description of conduct Grounds on which exemption sought

Sector

The Council for the Built Environment on 

behalf of the South African Council for 

Built 

Environment 

Exemption of fees guideline

are reasonably required to maintain professional 

standards; or ordinary functioning of the legal 

profession

Council for the Built Environment on 

behalf of the South African Council for the 

Built 

Environment 

Exemption of fees guideline

are reasonably required to maintain professional 

standards; or ordinary functioning of the legal 

profession

The SA Council for the Built Environment 

on behalf of The SA Council of Quantity 

Built 

Environment 

Exemption of fees guideline

are reasonably required to maintain professional 

standards; or ordinary functioning of the legal 

profession

Built 

Environment 

Exemption of fees guideline

are reasonably required to maintain professional 

standards; or ordinary functioning of the legal 

profession

National Hospital Network Healthcare 

Etihad Airways PJSC and South African Airline Code share

The South African Council for the Quality 

Surveying Profession

Preliminary assessment pending

South African Council for the Property 

Valuers Profession

Continued from page 18

Conditions placed on mergers during 
December 2013 – February 2014

Case Number Primary Acquiring Firm Primary Target Firm Market Condition

Certain Immovable Properties held 

by AECI Group the Heartlands 

Business

Property Structural remedy: obligation to reduce restraint 

period in terms of the restraint of trade clause in 

sale agreement

Sibanye Gold Ltd Mining 

years

Shalamuka Fund Manager Security 

Services 

Structural: cross-shareholding and information 

exchange

Ltd

Lynridge Mall (Owned by Emira Property

exclusivity clause from lease agreement

Agri Voedsel Ltd Agriculture Behavioural:  obligation on parties to implement 

information exchange. 
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International Relations Update

series of topics related to abuse of dominance at the workshop.

Upcoming events

Washington DC, USA. This is the largest antitrust and 

consumer protection conference in the world.  The three 

across a wide range of topics related to competition and 

consumer protection. 

Morocco. 

The conference will hold working group plenaries and 

a special project plenary on State-owned enterprises under 

Competition Law.  

WASHINGTON DC

Unilateral conduct is theme for workshop with US entities

The Commission successfully hosted a week long workshop from 

Federal Trade Commission and the US Department of Justice.  

The workshop helped to develop case handlers’ practical and 

substantive skills for analysing unilateral conduct. 

substantive issues and skills employed in an economics based 

framework for analysing an abuse of dominance.  The second part 

entailed a mock investigation in which participants planned and 

conducted a hypothetical preliminary investigation of an alleged 

MARRAKECH,

MOROCCO 

PARIS,FRANCE
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Competition Commission executives take part in global 

forum

Three executives of the Commission were among delegates 

Economist Liberty Mncube and Manager in the Commissioner’s 

party meetings.

around the world on a regular basis. It provides an opportunity for 

policy dialogue that encompasses linkages between competition 

policy and other cornerstones of economic development. 

Discussions focused on three aspects: 

and 

Transparency International and a former 

Minister in Nigeria also known by the 

the keynote speaker on competition and 

corruption. This session focused on the 

manner in which corruption and competition 

play out where the public and private spheres 

intersect. 

The session explored this relationship and proposed 

promote competition. 

and politicians alike are constrained in their 

ability to offer services in exchange for 

as well as the motivation for corruption is 

lessened. 

and civil servants may have the opportunity to 

The question of the direction of causality was also posed. Does 

the presence of corruption actually favour the emergence of 

are able to pick their winners? 

Another question explored was the nature of corruption. The 

discussions tried to better discern what constitutes corruption 

The discussions posed further questions for the future. 

corruption? 

OECD’s anti-bribery convention? 

corruption? 

corruption law enforcers complement one another’s efforts 

to promote competition and combat corruption? 

The session on corruption and competition policy was followed by 

a peer review of competition law and policy in Romania. 

These features imply that competition cannot fully be relied on to 

ensure that these equity and fairness concerns are met. 

can and should play a role in ensuring that this market works well 

This session provided an overview of how competition works in 

different levels of the distribution chain.
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NEW APPOINTMENTS - COMMISSION

Hardin Ratshisusu 

Hardin Ratshisusu has been appointed Divisional Manager of Mergers and Acquisitions with effect 

He has also previously worked at Neotel’s regulatory division and most recently as a regulatory 

Africa.

Liberty Mncube 

Liberty Mncube has been 
appointed Chief Economist 
and Manager of the Policy and 
Research division with effect 

was most recently a Principal 
Investigator in the Enforcement 
and Exemptions division of 

the Commission. Before that he was a Principal Economist 
in the Policy and Research division. He has been with the 
Commission for the past six years. Mncube holds a MSc in 

completing a PhD in competition economics at the University 

Junior Khumalo 

appointed Divisional Manager 
of Enforcement and Exemptions 

Research division and having 
been at the Commission for 

Fordham Law School in the United States and the Mandela 

Thomas Kgokolo 

appointed Chief Financial 

Chartered Accountant with 
extensive experience in both 
public and private sector 

at FET colleges. He is the Chairperson of Audit and Risk 

of audit committee of the Bank SETA. He has consulted for 

worked as a quality assurance reviewer. 

Clint Oellermann 

Clint Oellermann has been 
appointed Manager in the 

monitoring and evaluations 
as well as strategic relations. 
Oellermann started working for 
the Commission on 1 October 

22 CompetitionNews
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NEW APPOINTMENTS - HEALTH MARKET INQUIRY

Chief Justice Sandile Ngcobo 

Chief Justice Sandile Ngcobo has been appointed chairperson of the market inquiry into the private 
healthcare sector. Justice Ngcobo is the former Chief Justice of the Republic of South Africa. He holds a  

including Columbia University School of Law and Harvard Law School. He was recently appointed 

Professor Sharon Fonn 

Professor Sharon Fonn has 
been appointed panellist of the 
market inquiry into the private 
healthcare sector. Professor 
Fonn is currently the acting Dean 
of the Faculty of Health Sciences 

registered public health specialist and holds a PhD.

Dr Ntuthuko Bhengu 

Dr Ntuthuko Bhengu has been 
appointed panellist of the 
market inquiry into the private 
healthcare sector. During his 

Ntuthuko operated in various 
senior management roles 

within the health care industry. His most recent executive 

Health Group and Biotech Laboratories. Dr Bhengu obtained 

Diploma in Anaesthetics from the College of Medicine of SA in 

Dr Lungiswa Nkonki 

Dr Lungiswa Nkonki has been 
appointed panellist of the 
market inquiry into the private 
healthcare sector. Dr Nkonki 
is a Senior Lecturer at the 
University of Stellenbosch who 
completed her PhD in Health 

has published a number of articles in peer-reviewed journals 
and has also worked as a specialist scientist at the Medical 
Research Council.

Ms Tamara Paremoer 

Tamara Paremoer has been 
appointed Inquiry Director for 
the market inquiry into the 
private healthcare sector. She 

largely from her experience in top management consulting 

research and professional background has exposed her to a 

and consumer-facing industries across Africa

CompetitionNews 23

Mr Cornelis (Cees) van Gent

has been appointed panellist 
of the market inquiry into the 
private healthcare sector. 
Van Gent is an economist 
with extensive experience 

economic regulation and competition in healthcare markets. 
He holds a Masters degree in economics from the University 

assistant professor of Industrial Organisation at the University 
of Amsterdam and the Open University.
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THE EDITOR 
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