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On Friday 8 March 2013, President Jacob Zuma issued a proclamation declaring that the market
inquiry provisions, as contained in section 6 of the Competition Amendment Act, Act No. 1 of
2009, will come into effect on 1 April 2013. These provisions extend the inquisitorial powers
of the Competition Commission; allowing it to inquire into the general state of competition in a
specific market if it has reason to believe that any feature of such market may prevent, distort
or restrict competition. Trudi Makhaya, Manager for Advocacy and Stakeholder Relations,
says that “the Commission will be able to probe these aspects of a market broadly, without
identifying specific conduct by any particular firm, as it must do in enforcement investigations”.
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EDITORIAL NOTE
In this edition of Competition News our
lead story is President Zuma’s proclamation
declaring that the market inquiry provisions of
2009 will come into effect on 01 April 2013.
The provisions extend the powers of the
Commission; allowing it to inquire into the
general state of competition in a specific
market.
Londiwe Senona looks at the settlement
agreement reached between the Commission
and Air Products South Africa. In the

agreement, Air Products agreed it was
involved in collusive conduct by signing a
series of agreements with Sasol Chemical
Industries. The series of agreements facilitated
price fixing and market allocation practices,
in contravention of section 4(1) (b) of the
Competition Act, 1998.
The acquisition of Xstrata by Glencore
highlighted public interest issues and how
they could be best addressed. Rakgole
Mokolo reviews this global transaction that

was also notified in the European Union,
the United States of America and China.
Another global transaction that the
Commission recommended to be approved
with conditions is the acquisition of the
infant nutrition business of Pfizer Nutrition
by Nestle S.A. The Commission assessed
the closeness of competition between the
products of the merging parties and concluded
that the merged entity would be able to
increase the price of infant formula products

Commission gains more powers in conducting market inquiries
(continued)
These inquiry provisions thus allow the Commission to probe markets
where no outright prohibited practices is taking place, but where market
outcomes indicate a lack of effective competition or where there are
concerns about the extent, nature and effectiveness of competition.
These inquiries will enable the Commission to understand the ways
in which firms compete in complex markets, and will support the
Commission’s ability to propose evidence-based policy or enforcement
actions to contribute to more competitive prices and product options for
consumers. Inquiries will also contribute to increased transparency, as
they educate consumers on how markets function and how competition
can contribute to more favourable market outcomes.

Ms Makhaya concludes that the Commission welcomes the proclamation
of the market inquiry provisions and believes that the “private healthcare
industry will participate fully in the furtherance of the ultimate objective:
more accessible, affordable, and innovative healthcare in South Africa”.

The Commission will conduct its first formal market inquiry under the
amended Competition Act in the private healthcare sector. The inquiry
is expected to commence within the next four months.
The reason for the focus on private healthcare is linked to the complexity
of the healthcare market, the undeniably essential service it provides
and the fact that private healthcare costs have increased significantly
over the past ten years. The proposed market inquiry into private
healthcare will allow the Commission to evaluate the extent of price
changes and the drivers of such changes in private healthcare. The
inquiry will also enable the Commission to reflect on its own interventions
in the market and to assess the impact of its enforcement actions
and merger control in healthcare markets. It will also consider procompetitive price regulation mechanisms to improve the functioning
of the private healthcare sector.
Ms Makhaya says the inquiry process will be “inclusive, fair and
transparent”. Although concerns have been raised about the ‘invasive’
powers of summons made available to the Commission under the
amendment, there are clear benefits to conducting a market inquiry
within the framework provided by the amendments. The amendments
set out the grounds for initiation and certain procedural requirements
to conduct an inquiry, clarify the treatment of confidential and restricted
information, and compel the Commission to publish the report of the
inquiry in the Government Gazette.
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post-merger. To address this and other
competition concerns, the Commission and
the merging parties agreed on a transitional
rebranding remedy.
Kholiswa Mnisi and Bongisa Lekezwa look
at the consolidation in the fishing industry,
discussing the two recent mergers filed by
Oceana group Limited. These included the
acquisition of shares, interests and assets
from Pambili Fishing, Bato Start Fishing and
a number of other African Marine Products.

The commission imposed conditions on
both transactions which the merging parties
agreed to.
Nicholas Ngepah asses the Commission’s
fight to stop cartels and efforts to prevent new
ones from forming. He also talks about the
negative effects cartels have on consumers
and the economy.

Organisation for Economic Cooperation and
Development (OECD) and other international
fora which the Commission is actively
involved in.
Hope you enjoy reading this edition.
Editorial team

Finally, Trudi Makhaya and Nerice Barnabas
give an international update on recent

7TH ANNUAL CONFERENCE ON COMPETITION LAW, ECONOMICS & POLICY

CALL FOR PAPERS
05 & 06 SEPTEMBER 2013

This annual conference on competition law, economics and policy is the leading conference in
South Africa where practitioners (lawyers and economists), academics and policy analysts review
cases and issues in the evolving competition jurisprudence.
There have been many developments in competition law over the past year, and papers are welcome
on these, as well as on questions of competition law and economics more generally. We particularly
invite submissions for papers on the following themes:
• Regulation and competition law: their interaction and how to achieve more competitive outcomes
• Economic policy and its interface with competition
• Competition law at a regional level: practices, institutions, cooperation
• Cartel enforcement: jurisprudence and recent developments, quantification of harm, co-operation
Those wishing to present a paper should send an abstract of no more than 250 words to
Itebogengp@compcom.co.za no later than 31 May 2013.
The selection of abstracts will be made by 30 June 2013 and completed papers will be due by
16 August 2012.

Centre for Competition Economics
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Commission reaches settlement with Air Products
South Africa
Londiwe Senona

On 20 March 2013 the Competition Tribunal
confirmed the consent agreement between
Air Products South Africa (Pty) Ltd (“Air
Products”) and the Competition Commission
(“the Commission”). This settlement concerns
collusive conduct by Air Products arising from
a series of agreements entered into between
Air Products and Sasol Chemical Industries
Limited (“Sasol”).

•

The investigation concerned the specialty gas
market, specifically the industrial gases sector,
and was triggered by Sasol’s application, on
behalf of its Sasol Nitro division, for leniency in
terms of the Commission’s Corporate Leniency
Policy in March 2009. The Commission initiated
the complaint in September 2009.

•

•

Supply agreement – which regulated
the supply of GAN and GOX, as well as
back-up LIN and LOX from Air Products’
Vanderbijlpark plant to the Sasol One
Oxygen plant using pipelines owned by
Sasol;
Management agreement – which
regulated the management, operation
and maintenance of the Sasol One Oxygen
plant by Air Products; and
Utilities agreement – which regulated the
supply of certain utilities and services such
as power, water, hydrogen and steam by
Sasol to Air Products.

These agreements were all entered into on
23 March 1998 and were set to expire in
April 2013.

With regards to LIN and LAR, the Commission
found that these agreements effectively gave
rise to price fixing and market allocation in
contravention of section 4(1)(b)(i) and section
4(1)(b)(ii) of the Act, and that GAN, GOX and
LOX were mainly used for Sasol’s internal
consumption. The Commission found that Air
Products and Sasol are competitors for these
industrial gases as both have the capacity
and the plants to produce them.
Regarding price fixing, the Commission found
that Sasol and Air Products fixed prices for
the sale of LIN and LAR to third parties, and
that Sasol had to obtain prior consent from
Air Products to sell these products to third
parties, as well as consent for the price at
which to make such sales.

The evidence indicated that Air Products
and Sasol (its competitor), entered into a
series of agreements through which they
engaged in price fixing and market allocation
in contravention of section 4(1)(b) of the
Competition Act, 1998 (“the Act”).
These agreements contained certain restrictive
clauses which limited the extent to which
Air Products and Sasol could compete in
the supply and marketing of the following
industrial gas products: gaseous nitrogen
(“GAN”), gaseous oxygen (“GOX”), liquid
argon (“LAR”), liquid nitrogen (“LIN”), and
liquid oxygen (“LOX”). These industrial gases
are used in various industries, including the
pharmaceutical, petroleum, electronics and
metals industries, among others. All these gases
are produced at the Sasol One Oxygen plant
in Sasolburg.
The agreements facilitated discussions
between Air Products and Sasol on prices
and customers, thus contravening the Act.
In essence the series of agreements entered
into between Air Products and Sasol included:
•

Co-operation agreement – which regulated
the co-operation between Air Products and
Sasol in the marketing of surplus GAN,
GOX, LAR, and LIN from the Sasol One
Oxygen plant;
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In relation to market allocation, the Commission
found that the series of agreements enabled Air
Products and Sasol to allocate the wholesale
supply of these industrial gases to Air Products,
thus removing Sasol as a competitor of Air
Products.
In terms of the consent agreement, Air
Products admitted to contravening sections
4(1)(b)(i) and 4(1)(b)(ii) of the Act pertaining
to LIN and LAR products, and subsequently
amended the suite of agreements to remove
the restrictive provisions. Air Products also
undertook to develop a compliance programme.
Furthermore, Air Products agreed to pay
an administrative penalty in the sum of
R2 762 978.70, which is 1.5% of its 2011
annual turnover for LIN and LAR products.
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In arriving at the appropriate penalty, the
Commission weighed all relevant factors,
including those contained in section 59(3) of
the Act. These factors include aggravating
issues such as the nature of the conduct as
well as the length of the suite of agreements
(almost 15 years).
The Commission balanced these factors with
mitigating factors such as the fact that Air
Products co-operated with the Commission,
both in the investigation of the case as well
as in negotiating the settlement agreement.
In addition, the Commission considered the
fact that Air Products entered into the series
of agreements prior to the enactment of the
Competition Act, and thus could not have
known at the time that certain clauses of these

agreements would be regarded as unlawful
from a competition law perspective.
Lastly, the Commission noted that the
contravention involved only a limited number
of industrial gas products, as opposed to all
the industrial gases covered by the series
of agreements, as well as the fact that Air
Products was a first-time offender.
The Commission wants to emphasise that
firms need to be careful when entering into
agreements and should ensure that such
agreements are consistent and compatible
with the Competition Act, particularly where
it may result in collusive conduct.
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Commission approves the Glencore-Xstrata marriage
Rakgole Mokolo

On 18 October 2012 the Competition
Commission (“the Commission”) recommended
that the Competition Tribunal approves the
acquisition of Xstrata plc (“Xstrata”) by Glencore
plc (“Glencore”) subject to certain employmentrelated conditions. In terms of the abovementioned transaction, Glencore proposes
to acquire all remaining issued shares in
Xstrata that it did not own1. This merger is
a global transaction that was also notified
in the European Union, the United States of
America and China.
Glencore is a leading global commodity trader
with interests in various thermal and anthracite
coal mines in South Africa through its shares
in Shanduka Coal (Pty) Ltd, Umcebo Mining
(Pty) Ltd and Optimum Coal Holdings Ltd.
Glencore is listed on the London and Hong
Kong Security Exchanges. Xstrata owns several
mining businesses in various entities such as
coal, copper, zinc, alloy and nickel, and is listed
on the London and Swiss Security Exchanges.
Glencore and Xstrata are both active in the
mining of thermal coal in South Africa, and
Glencore has been marketing Xstrata’s coal
into the export market. Depending on its
quality, thermal coal can be used in steel,
cement, sugar and paper mills, as well as in
the electricity generation.
During the merger investigation the Commission
consulted relevant stakeholders likely to be
affected by the merger, including customers
and mineworker unions, who raised several
concerns regarding the merger. Two major
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concerns included that of Eskom regarding
the domestic thermal coal market and that of
the National Union of Mineworkers (“NUM”)
and National Union of Metalworkers of South
Africa (“NUMSA”) regarding job losses.
Eskom’s key concern was the security of coal
supply for electricity generation. This concern
was premised on the view that the merged
group would take advantage of its combined
export allocation at the Richards Bay Coal
Terminal (“RBCT”). Eskom was concerned that
the merged group might lower the quality of
export coal and might price coal at export parity.
Eskom believed that this practice undermined
the quality of coal supplied to its power stations.
It identified three power stations, Majuba,
Komati and Hendrina, that would be negatively
affected by the merger because there would
be no alternative suppliers to compete with
the merging group for the supply of coal to
these stations post-merger. Eskom requested
that an undertaking guaranteeing the security
of supply to its power stations be made by
the merging group.
Eskom historically procures coal through longterm contracts concluded over a number of
decades with mines situated in close proximity
to its power stations. These mines are tied
to Eskom power stations throughout their
lifespan. The recent increase in electricity
demand in South Africa and the fact that
some of the ‘tied’ supply agreements in these
mines are coming to an end has compelled
Eskom to source coal from the ‘open’ market

in competition with other customers through
short-term contracts. This market is often
referred to as the ‘residual domestic’ market2.
In its analysis the Commission established that
Xstrata and Glencore’s export allocations at
the RBCT were already being used at almost
full capacity and thus the merger was unlikely
to create a substantial additional allocation for
the merged group. The Commission further
established that Eskom enjoys bargaining
power against tied mines. The Commission
then conducted its investigation per Eskom
power station and considered each one’s
proximity to its feeder mine. This revealed
that the merging group’s collieries were not
the only suppliers to the Hendrina and Komati
power stations. Although the merging group’s
collieries were the main suppliers at Majuba,
two of these collieries were supplying coal
based on a life of mine agreement, while the
supply agreement on the third colliery is still
valid for more than a decade. The Commission’s
analysis did not find any compelling evidence
that the merger would enable the merged
group to focus more on exports through their
combined port allocation at RBCT3. There
was also no evidence specifically indicating
that the merging groups would unilaterally
raise coal prices at any Eskom power station.
The Commission, however, further investigated
Eskom’s concerns that the merged group
would have a larger port allocation as a result
of the merger. Connected to this view are
the concerns that the merger would lead to
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a reduction in the quality of coal that would
be supplied to Eskom due to the changing
profile4 of export demand, in particular India’s
increased demand for coal, and the trend
towards pricing at export parity. In its analysis
the Commission found that all these concerns
are industry dynamics which are not necessarily
merger-specific. Any rational coal supplier
would make use of the opportunity presented
by rail expansion at RBCT to export more coal
or earn better margins from local customers
who require the coal in competition with the
export market. The Commission, however,
acknowledged that local coal prices have
been increasing of late as a result of such
dynamics as the increase in the export of
coal to India; increase in the demand for coal
by Eskom; and the opportunity presented by
the Transnet rail expansion at the RBCT. The
Commission viewed all these concerns as
general industry dynamics and not mergerspecific. It felt that these issues can be well
addressed by a clear government policy on
the coal industry.
NUM had some employment-related public
interest concerns, since the merger would
result in a duplication of duties in the acquiring
and target firms. The merging group estimated
that approximately 180 employees (80 highly
skilled and 100 moderately skilled employees)
would be negatively affected by the merger.
Unskilled employees would not be affected.
The merging parties initially entered into
negotiations with NUM regarding this concern,
but they could not reach a settlement. The
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Commission then reached settlement with the
merging parties and agreed that only the 80
highly skilled employees be retrenched, while
the retrenchment of the other 100 employees
was delayed for two years following the approval
of the merger, and a Training Fund has to be
established to reskill the affected employees.
The Commission shared this settlement with
NUM, but the union indicated that although
it appreciated the Commission’s efforts to
resolve the matter, it was not comfortable with
the arrangement because if felt that the other
issues it raised with the merging parties had
not been addressed. NUM submitted that it
would participate in the Tribunal’s proceedings.
NUMSA raised an employment-related concern
with the Commission regarding job losses arising
from the shutting down of Silicon Technology
(“Siltech”), a ferrosilicon producer in which
Glencore holds some shares. NUMSA submitted
that the shutting down of Siltech was related
to the merger and thus the retrenchments at
this firm have to be handled in the same way
as those of the whole merging group. The
Commission established that weak global
market conditions and rising input costs were
to blame for the shutting down of Siltech and
not the merger as alleged by the union.
Both Eskom and NUMSA filed intervention
applications, while NUM intended to make
further submissions to the Tribunal. In addition
to its concerns regarding the retrenchments
at Siltech, NUMSA supported Eskom in its

intervention that the increase in coal prices
would have a negative effect on energyintensive industry and subsequently on the
level of employment in this industry.
At the commencement of the Tribunal hearing
on 18 January 2013 Eskom and the merging
parties advised that they had reached an
agreement and that Eskom and NUMSA
were withdrawing their interventions. The
Tribunal heard the matter and approved the
merger with employment-related conditions
on 22 January 2013. In its decision issued on
6 March 2013 the Tribunal concurs with the
Commission on most of the concerns raised
by Eskom. NUM reached settlement with
the merging parties on a set of employment
conditions which were a slight modification of
the conditions suggested by the Commission.
1

2

3

4

Glencore owned 33.65% of the shares prior to the
proposed transaction through which it aimed to acquire
the entire remaining shares in Xstrata.
The ‘residual domestic’ market for coal is the market
for all South African mined coal that remains after the
long-term (tied) contracts have been satisfied and export
capacity has been reached.
There is evidence that Transnet’s railway line to the RBCT
is being improved and that Transnet intends to further
expand capacity. The merging group could separately
take advantage of this development without the merger.
Historically local coal mines only beneficiated (washed) high
quality coal known as RB1 with the purpose of exporting
it. The beneficiation of RB1 coal emits by-product coal
referred to as middlings, which has traditionally been
reserved for Eskom. However, India’s power stations can
now burn lower quality coal and, as a result, collieries
wash their coal to yield RB3 coal, which is relatively lower
quality than RB1. Washing to RB3 specification gives off
poor quality middlings, unsuitable for use by Eskom.
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Commission gives Nestlé-Pfizer
merger the thumbs-up
Werner Rysbergen

Infant milk formula products are consumed
at different stages of an infant’s development
and consequently cater for the different
nutritional requirements. Keeping this fact in
mind, the Commission considered the likely
competitive effect of the proposed transaction
in four market segments, namely the starter
segment (children aged 0–6 months), followon segment (children aged 7–12 months),
growing-up milk segment (children aged 1–5
years) and specialty milks segment.
The infant formula market in South Africa
is concentrated, and Nestlé is the market
leader in all the market segments referred
to above. The Commission assessed the
closeness of competition between the
products of the merging parties by inter alia
considering the market share movements
of these products in response to changes
in relative price. This analysis suggested
that the products of the merging parties
exhibited close interaction with each other.
The Commission concluded that the merged
entity would be able to increase the price of
infant formula products post-merger, which
are likely to lead to bigger profits.
Several other factors played an important role
in the Commission’s assessment. For instance,
customers in the infant formula market are
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extremely brand loyal and significant brand
switching is unlikely. Certain infant formula
brands therefore become ‘must have’ stock
for retailers as customers are likely to switch
to a competing retailer if the specific brand
is not stocked. The infant formula market is
also subject to certain regulatory restrictions
with respect to the advertising and promotion
of infant formula products. This acts as
a significant barrier to market entry and
expansion, and manufacturers therefore
have to rely on healthcare professionals to
recommend their product.
In order to remedy the above-mentioned
competition concerns, the Commission and
the merging parties agreed on a transitional
rebranding remedy. In terms of this remedy,
the trademarks of Pfizer’s infant nutrition
products (“the divested products”) would
be exclusively licensed to a third party for
a period of ten years. During this period,
the third party is required to rebrand the
divested products and establish market
acceptance under its own brand. This will
be followed by a ten year ‘blackout period’
during which neither Nestlé nor the third party
would be able to make use of the divested
products. At the end of the blackout period
all the trademark rights will revert to Nestlé,
unencumbered by a license.
In order to enable the third party to successfully
rebrand the divested products, certain ancillary
rights were granted, including access to
and certain licenses of Pfizer’s product
formulations, pipeline products, product
ingredients, clinical and product trial results
relating to the divested and pipeline products,
trade secrets, and the know-how necessary
to develop and manufacture the divested
and pipeline products. Nestlé is required to
transfer certain tangible assets to the third
party that includes inventory, customer lists
and advertising and promotional material.
The Tribunal noted that the “ultimate aim of
the remedy is to provide an opportunity for

Lori Waselchuk / South Photographs / Africa Media Online

On 8 June 2012 the Competition Commission
(“the Commission”) received a merger
notification in which Nestlé S.A. (“Nestlé”)
proposes to acquire the infant nutrition
business of Pfizer Nutrition (“Pfizer”). This
transaction forms part of Nestlé’s global
acquisition of Pfizer. Both the Commission
and the merging parties acknowledged
that the implementation of the proposed
transaction would result in a substantial
lessening or even prevention of competition in
the South African market. The Commission’s
recommendation to the Competition Tribunal
(“the Tribunal”) therefore included a transitional
rebranding remedy, which was accepted by
the Tribunal.

entry by a credible, viable and stand-alone
competitor in the long run. In this regard the
remedy provides, inter alia, that the purchaser
must be independent from Nestlé or any of its
affiliate members and possess the necessary
financial resources, proven expertise and the
incentive to maintain and develop the divested
business as a viable and competitive force
in competition with Nestlé”.
The Commission must be notified of the third
party’s acquisition of the divested products
in terms of the provisions of the Competition
Act, Act No.89 of 1998, as amended. The
Commission will then assess whether this
acquisition is likely to result in a substantial
lessening or prevention of competition,
or whether it raises any significant public
interest concerns.
The South African competition authorities
have not considered a transitional rebranding
remedy before, although it has been
considered and approved by the European
Commission in other transactions. In fact,
at the time of the hearing of the matter by
the Tribunal, the Australian competition
authorities accepted a similar remedy in its
assessment of the acquisition of the infant
nutrition business of Pfizer by Nestlé Australia.
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Mergers update
Case number Primary acquiring firm

Primary target firm

Initial date
filed

2012Dec0726 Goldfields Mall (Pty) Ltd and Bridgeport
26 (Pty) Ltd

Shoprite Checkers (Pty) Ltd

2012/12/11 I

Approved with 2013/03/05
conditions

2012Dec0728 Professional Provident Society Insurance The PPS Life and Disability Insurance
Company Limited
Scheme

2012/12/12 L

Approved

2013/03/05

2012Dec0730 Madiclinic Southern Africa (Pty) Ltd

K2011107905 (Pty) Ltd

2012/12/13 S

Approved

2013/03/05

2012Dec0741 Liberty Group Limited

Liberty Active Limited, Capital Alliance Life 2012/12/14 L
Limited and Liberty Growth Limited

Approved

2013/03/05

2012Dec0744 The Bidvest Group Limited

Brandcorp Holdings (Pty) Ltd

2012/12/14 L

Abandoned

2013/03/05

2013Jan0024 TP Hentiq 6132 (Pty) Ltd

Sectional Poles business division of
Harrison & White Investments (Pty) Ltd

2013/01/23 L

Approved

2013/03/05

2013Feb0041 Chempure (Pty) Ltd

Solal Technologies (Pty) Ltd

2013/02/05 I

Approved

2013/03/05

2013Feb0048 NTT Motors Heidelberg (Pty) Ltd

FedNissan Newcastle

2013/02/11 I

Approved

2013/03/05

2012Dec0733 Sedgman Limited

MDM Engineering Group Limited

2012/12/12 I

Approved

2013/03/12

2013Jan0035 Lexshell 165 General Trading (Pty) Ltd

Mobu Resources (Pty) Ltd

2013/01/30 I

Approved

2013/03/12

2013Feb0050 Delta Property Fund Limited

Hendisa Investments (Pty) Ltd

2013/02/12 I

Approved

2013/03/12

2012Dec0742 Dawn Consolidate Holdings (Pty) Ltd

Swan Plastics CC

2012/12/14 I

Approved

2013/03/14

2012Dec0760 Prestige Bullion (Pty) Ltd

Rand Refinery (Pty) Ltd

2012/12/21 L

Approved

2013/03/19

2013Jan0030 SGS South Africa (Pty) Ltd

Time Mining Group

2013/01/28 I

Approved

2013/03/19

2013Feb0049 Drift Super Sand (Pty) Ltd

Group Five Construction (Pty) Ltd in
2013/02/11 S
respect of the quarrying business referred
to as "Sky Sand" and "Sky Stone"

Approved

2013/03/19

2013Feb0071 Main Street 1095 (Pty) Ltd

Sasol Polymers International Investments
(Pty) Ltd

2013/02/21 I

Approved

2013/03/22

2013Feb0054 Rebosis Property Fund Limited

Dreamfair Properties 26 (Pty) Ltd, Subway 2013/02/14 I
Trading and Investment 36 (Pty) Ltd,
Arena Props 40 (Pty) Ltd, Interstate
Clearing 040 (Pty) Ltd and Fastpace
Trade and Invest 28 (Pty) Ltd, in respect
of 5 property letting enterprises

Approved

2013/03/27

2013Feb0061 NEWCO, a newly incorporated special
vehicle, c/o Thebe Mining Resources
(Pty) Ltd

Reatile Timrite (Pty) Ltd

2013/02/18 L

Approved

2013/03/27

2013Feb0063 HPF Properties (Pty) Ltd

Certain Interests in the Sandton Eye &
100% shares in Ashbrook

2013/02/18 I

Approved

2013/03/27

2013Feb0074 The Leaf Property Fund Trust

The Building A Trust

2013/02/22 I

Approved

2013/03/27

2013Feb0089 Jumbo Acquisition Limited

International Lease Finance Corporation

2013/02/28 S

Approved

2013/03/27

2013Mar0091 Qwafin Holdings (Pty) Ltd

Sandton Auto (Pty) Ltd

2013/03/01 I

Approved

2013/03/27

2013Mar0092 Discovery Health Medical Scheme

IBM South Africa Medical Scheme

2013/03/01 S

Approved

2013/03/27

2013mAR0096 Delta Property Fund Limited

Three (3) properties owned by O Property 2013/03/06 I
Hodings (Pty) Ltd; 12 NewStreet South
cc and 14 NewStreet South Shareblock
(Pty) Ltd

Approved

2013/03/27

2013Jan0002 Launchchange Limited

Automated Fuel Systems Group (Pty) Ltd

Approved

2013/03/28

S = Small

l = Intermediate

CompetitionNews

Size Status

2013/01/03 I

Date
finalised

L = Large
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Consolidation in the fishing industry: does TAC

allocation matter in the drive for transformation in fishing?

Kholiswa Mnisi and Bongisa Lekezwa

Oceana Group Limited (“Oceana”) filed two related mergers with the
Competition Commission (“the Commission”) in April 2012. The first
transaction (“fishing transaction”) involved Oceana’s acquisition of
shares, interest and assets from Phambili Fishing (Pty) (“Phambili”),
Bato Star Fishing (Pty) Ltd (“Bato Star”) and a number of other African
Marine Products (Pty) Ltd (“AMP”) entities through its wholly-owned
subsidiaries, Oceana Lobster Limited (“Oceana Lobster”) and Blue
Continent Products (Pty) Ltd (“BCP”).
Oceana harvests, processes and markets pilchards, fishmeal,
lobster, horse mackerel, squid and hake, and has invested in the
only vessel dedicated to catching horse mackerel, the Dessert
Diamond. The AMP group of entities harvests, supplies, processes
and markets west coast rock lobster (“WCRL”), south coast rock
lobster (“SCRL”), horse mackerel, hake and sole. Phambili and Bato
Star conduct similar activities in the fishing industry – Phambili has
SCRL fishing rights, while Bato Star has WCRL, hake and tooth fish
fishing rights. Oceana effectively purchased the SCRL, sole, hake
and horse mackerel fishing rights ‘catch allocations’, which allowed
it to marginally increase its share of quota allocations in respect of
hake and horse mackerel.
The main issue arising from the transaction was whether Oceana’s
Black Economic Empowerment (“BEE”) shares in joint ventures and
user agreements would be diluted? Transformation is an important
policy objective of the fishing industry, and the Department of
Agriculture, Forestry and Fishing (“DAFF”) aims to empower previously
disadvantaged individuals by encouraging their participation in the
fishing sector through an equitable holding of assets and fishing
rights. DAFF restructured fishing rights to allow for the participation
of smaller BEE players in the industry in its 2005 long-term allocation.
The requirements for transformation were set in the general fisheries
policy read in conjunction with each fishing sector’s specific policy.
Two broad principles are considered in the assessment of applications
for the transfer of fishing rights. The first is whether the transfer will
lead to a consolidation of the right holders and effort in the sector,
and the second the degree to which the transformation of the
transferee and the black ownership of the Total Allowable Catch
(“TAC”)1 and Total Allowable Effort (“TAE”)2 will change should the
transfer be approved. Therefore, the department will decline any
application for the transfer of rights which leads to the dilution
of BEE in an entity. The department is faced with the challenge
of balancing economic efficiency (consolidation) and equity
(transformation).
However, the economic reality of the industry is that the quota of
some of the small BEE players is too small to warrant the heavy
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capital investment required in fishing – investing in a boat and crew.
The small BEE companies have no capacity; which has led these
companies forming joint ventures or user agreements through which
companies with the necessary capacity use the fishing quota of these
smaller companies. The trading of fishing quotas means that some
small companies are paper holders, a concept that DAFF strongly
frowns upon but which is the reality for smaller quota holders.
DAFF and the Commission have concurrent jurisdiction, as the
Transfer Policy and the Marine Living Resources Act (“MRLA”)
requires DAFF to consider concentration levels in any particular
fishing sector (i.e., hake, SCRL, horse mackerel, etc.) when allocating
and/or transferring fishing rights. Therefore the transaction (or parts
thereof) between Oceana and the AMP entities has to be approved by
both the Commission and DAFF. DAFF is also mandated to regulate
issues such as the transformation of the fishing industry and the
participation of BEE companies. At the time when the Commission
finalised and approved the transaction, DAFF had not approved the
part of the transaction which involved the acquisition of Bato Star
and Phambili. DAFF’s decision was based on the dilution of BEE
ownership, because of the Bato Star part of the transaction, BEE
shareholding in terms of hake would decline from 70% to 51%.
The parts of the transaction not approved by DAFF would have
become divisible from the main transaction. However, for the Bato
Star acquisition, the merging parties decided to draw in a 100%
black-owned company and lodged another application with DAFF
which was still being processed at the time when the Commission
concluded its investigation.
Besides the issues regulated by DAFF, such as the transformation
of the industry, BEE ownership in the industry and the effect on
employment, this transaction did not raise any competition issues.
The Commission concluded on a horizontal relationship between
the merging parties in the harvesting, processing and marketing of
the different fishing sectors (i.e., hake, horse mackerel and SCRL),
and found market accretions of less than 6%. With regards to
the likely effect on employment, the Commission was concerned
about possible retrenchments. It therefore approved the transaction
between Oceana and AMP entities on condition that the merged
entity would not retrench any employees as a result of the merger.
As the industry struggles to remain afloat given current market
conditions and economic costs, increased consolidation is likely in the
industry, which may inevitably lead to the exit of smaller BEE players.
The second transaction relates to Oceana and V&A Cold Store (Pty)
Ltd (“V&A”). The target firm in the fishing transaction wished to dispose
of its cold storage business, V&A. Oceana, through the Commercial
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Cold Storage Group (Pty) Ltd (“CCS”), owns and manages cold
storage facilities in the main industrial areas and harbours of South
Africa, including the harbour in Cape Town.
The Commission’s analysis of this transaction looked into possible
anti-competitive effects which could arise in the broader Cape
Town market for cold storage of packaged non-fish products and
packaged fish; and in the market for handling and cold storage of
loose and packaged fish at the quayside. The Commission found
that it was unlikely that this transaction would result the lessening
and/or prevention of competition in the broader Cape Town market
for cold storage of packaged non-fish products and packaged
fish. Through its investigation the Commission established that
there was sufficient capacity in the market and customers were
of the view that there were numerous alternatives that they could
switch to if prices (or quality of service) deteriorated at the merged
entity’s cold storage facilities, should it be increased to above
competitive levels.
However, the Commission found that this transaction would result
in high market share accretion, causing higher market concentration
in the handling and cold storage of loose and packaged fish at the
quayside. The Commission also found that there were significant
entry barriers to establishing a cold storage business at the quayside
as there was a lack of space at the Cape Town harbour to set up a
new cold storage facility or to expand existing operations. Customers
also do not have countervailing power thanks to the lack of credible
alternatives at the quayside due to capacity constraints. Given
the lack of credible alternatives at the quayside, the Commission
considered the possibility that the merged entity would be able to
foreclose independent customers (i.e., competitors of Oceana in the
upstream market for the harvesting, processing and marketing of
fish), who require cold storage facilities at the quayside, especially
those involved in exporting facilities. As such, the Commission
approved this transaction on condition that the third parties and/
or customers of CCS and V&A would continue to have access
to the cold storage facilities at the quayside in Cape Town at
non-discriminatory prices.

1

2

Pippa Hetherington / Africa Media Online

The merging parties did not challenge the conditions imposed by
the Commission on both transactions.
The TAC is the volume of a certain fish type that is allowed to be catched in a
particular year. The determination of the TAC is accompanied by scientific studies
into the sustainability and life span of each fish type. The TAC may vary from year to
year depending on the advice of a scientific council for a species.
A TAE can be the number of fishing days allowed in a year for a fish sector, gear and
equipment restrictions and it may be area bound. The restrictions on the vessel type
and number of fishing vessels/trawlers allowed by sector are also forms of TAE.

CompetitionNews

11

Tribunal finds no justifiable grounds to impose
conditions on construction equipment merger
Kholiswa Mnisi

On 30 November 2012, the Competition
Commission (“the Commission”) approved
with conditions the acquisition of High Power
Equipment Africa (Pty) Ltd (“HPE”) by Humulani
Marketing (Pty) Ltd (“Humulani”), a firm ultimately
controlled by Invicta Holdings Limited. The
merging parties are both active in the broader
market for the distribution of earthmoving and
construction equipment and related spare
parts in South Africa. Humulani, through its
operating division, Capital Equipment Group,
distributes the CASE and Doosan brands,
while HPE distributes Hyundai.
The customers of earthmoving and construction
equipment include construction companies,
intermediaries who lease the equipment to
smaller construction firms and government,
which sells construction equipment on tender
for construction works.
The Commission assessed the transaction
and found that it was not likely to give rise to
unilateral effects. However, the Commission was
concerned that the transaction would facilitate
collusion in the market for the distribution of
earthmoving and construction equipment
based on two central issues.
The first issue was the fact that the merging
parties and other distributors in the earthmoving
and construction equipment market are
members of Construction and Mining
Equipment Suppliers (CONMESA), an industry
association through which the members share
information. The members exchange monthly
sales volumes disaggregated by brand, product

category and model, province and customer
type. The data is collected and circulated on
a quarterly basis and shows competitors’
aggregated sales volumes per product category
and region. The Commission found that some
information, such as aggregated sales figures
by product category and province, is released
immediately to the members. The Commission
is of the view that such information shared by
competitors was too disaggregated and too
frequent and could be used to co-ordinate
behaviour among competitors, resulting in
substantial lessening and/or prevention of
competition. The Commission’s concerns
mainly emanated from the finding that the
transaction would change the market structure,
leading to higher product concentrations in
certain market segments.
Secondly, in their submissions to the
Commission, the merging parties indicated
that the target firm will be run independently
post-merger. This implied that although
Humulani and HPE will form part of a single
economic entity, inter-brand competition
between the parties will be maintained.
In order to address the above-mentioned
concerns, the Commission recommended to
the Competition Tribunal (“the Tribunal”) that
the proposed merger be approved on two
conditions. The first condition sought to avert
possible co-ordination between the acquiring
firm and HPE that could arise due to the merger,
based on the undertaking that Humulani and
HPE would be run independently. The second
condition was aimed at restricting the sharing

of competitively sensitive information at industry
level and the Commission proposed the more
aggregated, less frequent sharing of information.
This condition will restrict the merging parties
from submitting disaggregated information
to CONMESA and limit the frequency of
information submissions.
The merging parties opposed the conditions
proposed by the Commission on two grounds.
Firstly, they submitted to the Tribunal that Invicta
was acquiring 100% and not partial ownership
of HPE. Secondly, while Invicta intended to
run HPE’s operations independently, it would
seek to benefit from the merger by leveraging
off the group’s resources in order to achieve
efficiencies for the operations. This could
only be achieved if HPE was part of a single
economic entity. Secondly, the condition aimed
at limiting information sharing at an industry
level was opposed on the grounds that it is
levelled at an existing industry practice and
does not address a competition concern that
arose as a result of the merger.
On 15 February 2013, the Tribunal issued
an order approving the merger between
Humulani and HPE without conditions. The
Tribunal approached the transaction from the
perspective that while HPE’s operations will
be run independently, it will form part of the
acquiring firm’s economic entity and thus the
parties could not be inhibited from sharing
information. The Tribunal held that neither
condition recommended by the Commission
is justifiable, since post-merger the target firm
will not be run independently as understood
by the Commission and no co-ordination
concerns will arise.
While the Tribunal stated in its reasons that
it understood the Commission’s concerns
about the practice of exchanging competitively
sensitive information at an industry level, the
Tribunal held that the second condition was
not merger-specific as it does not address
an issue that arose from the merger. The
Tribunal advised the Commission to pursue
its investigation of the information exchanged
through CONMESA.
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A fight worth fighting:

Anti-cartel interventions in the light of the
South African concrete products industry
Nicholas Ngepah

Competition in an industry generally drives
prices down toward the costs incurred in
making an additional unit of the particular
product. If all firms compete vigorously, prices
should be sufficiently low for consumers to
benefit. This, in turn, reduces inflation, improves
economic growth and benefits the poor.
Vigorous competition also forces companies
to continually devise new ways of doing things
and/or to actually do new things, leading to low
cost and a variety of choices for consumers.
This is called technological innovation, and it
is one of the biggest factors that promotes
the continued growth of economies, and so
creates jobs.
Cartels, by nature, prevent competition and
cause participating firms to act collectively as
a monopoly, or near monopoly. As long as
they remain in this state, there is little need to
innovate and hence they keep the economy
in a low economic growth situation, while
extracting higher prices from consumers.
In almost all cases, cartels are a bad thing
for consumers and for the economy. This
is why the Competition Commission (“the
Commission”) challenges existing cartels and
attempts to prevent new ones from forming.
Many disputes have been successfully initiated
by the Commission against cartel behaviours
in various industries, including the multiple
cartels in the construction value chain in South
Africa. In fact, the high cartel prevalence in this
sector prompted the Commission to establish
the Construction Fast-track Programme,
which incentivises companies in this sector to
‘confess their cartel sins’, and helps to expose
those who fail to ‘confess’. Cement cartels
have also been uncovered and investigated.
The concrete products cartel is just one of the
cartels in the construction value chain, which
has been investigated by the Commission.
Pre-cast concrete products are used in
various areas of building and construction,
including road and earthworks, pipeline and
transmission networks and many other civil
engineering works. There is a wide range
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of precast concrete products, among them
pipes, culverts, manholes, kerbs, channels
and drains, railway sleepers, poles, toilets, bus
shelters and palisade fencing. Precast concrete
products use the same basic inputs, which
are cement, reinforcement steel, aggregates
(sand and stone) and labour.
Precast concrete products are collectively
very important in our economy because they
are used in the houses we live in, the roads
we drive or walk on, the stadiums that our
players play on, etc. As a result, they affect
the prices we pay for just about everything –
from road tolls, transport fares and housing,
to the price of transported goods and even
using a toilet!
The Construction, Education and Training
Authority (CETA) estimates that the South
African construction sector comprises some
35 000 employers. About 95% of the employers
are micro enterprises, on which many poor
and middle class citizens depend for their
livelihood. From 2009 to 2010, employment
in the construction sector dropped by 6.4%,
to 4 241 000 people.
I wrote a paper, which has been reviewed by
an independent academic, on the effect of
the Commission’s ‘fight’ to stop cartels, using
the all-important concrete products industry
as an example and a technical method called
the Difference-in-Difference1 econometric
technique to quantify the results.
Early estimates show that during the existence
of the cartel, the prices consumers were paying
for these products were up to 51% higher than
the prices they were likely to have paid if there
had been vigorous competition in the industry.
What is surprising is that those producers
who were not part of the cartel also made
gains – in some cases up to 15% above what
consumers would have paid if there had been
vigorous competition. This shows that it does
not matter whether all related producers are
in a cartel or not – whenever there is a cartel

for a product, all the companies producing
that product gain and all the consumers using
that product are disadvantaged by high prices
and/or bad quality.
To understand the problem further, it is
interesting to note one of the most recent
works in this area by Connor (2009). In the
paper titled: Cartels & Antitrust Portrayed:
Private International Cartels from 1990 to
2008, Connor calculates the range of cartel
overcharge to be between 17% and 21%. This
does not include South Africa. In general, the
range of cartel overcharges found in research
studies is between 18% and 37% in the United
States of America, and 28% and 54% in the
European Union.
It is also important to note that research may
underestimate the true extent of the additional
price that results because of cartels. Prices
do not fall instantly to realistic levels after the
successful fight against a cartel. Rather, prices
fall gradually over a period of few months to
a few years, depending on the way people
do business in the industry. In the concrete
products industry, prices were still falling up to
three years after the Commission’s good fight.
Researchers have studied some of the reasons
why companies appear to gain more by being
part of a cartel in some parts of the world than
in others. One of the reasons found is that the
longer the Competition Authorities successfully
fight against the cartels, the less companies
are prepared to fix their prices at high levels,
even if they participate in a cartel. This means
that if we help the Competition Commission
to successfully fight against cartels all the
time, then even if cartels are still formed, the
cartel prices will not be as high.

1

The Difference-in-Difference econometric technique is an
estimation technique that involves defining a set of dummy
variables that capture the period (before and after), the
product groups (cartelised and non-cartelised), a product
of the time/product group dummies. These, together with
other variables capturing market conditions, are regressed
against the target variable of interest, in this case prices.
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International Relations Update
South African Competition Authorities participate in the

2013 OECD Global Forum on Competition
Nerice Barnabas and Trudi Makhaya

South Africa, while not a member of the Organisation for Economic
Cooperation and Development (“OECD”), enjoys observational and
participatory status in 13 OECD committees and working groups.
In this capacity the Competition Authorities (Commission and
Tribunal) represent South Africa in the meetings of the Competition
Committee of the OECD, which take place three times a year
(February, June and October). In addition to these meetings, the
OECD also hosts an annual Global Forum on Competition which
is held in conjunction with the February meeting of its Competition
Committee.
Participation in the OECD’s Competition Committee has been
useful in enhancing the Commission’s technical capacity and in
allowing benchmarking against the policies of other countries,
a process enabled by easy access to data from other member
and observer countries, as well as instruments used in the
design and implementation of economic policies. Participation
in high-level seminars and forums such as the Global Forum on
Competition has allowed the South African Competition Authorities
to inform policy debates and add an African perspective to these
discussions.
This year’s first meeting took place in Paris, France from
25 February–1 March, and the following delegation represented
South Africa: Shan Ramburuth (Commissioner, Competition
Commission); Trudi Makhaya (Manager: Advocacy and Stakeholder
Relations Division, Competition Commission); Liberty Mncube
(Principal Analyst: Enforcement and Exemptions Division, Competition
Commission); Norman Manoim (Chairman, Competition Tribunal);
Mamedupe Kgatshe (Manager: Markets and Competition Division,
Independent Communications Authority of South Africa (ICASA))
and Phindile Hlela (Research Analyst: Markets and Competition
Division, ICASA).
Mr Dave Lewis (Executive Director of Corruption Watch and former
Chairman of the Competition Tribunal) was a panellist during
the Competition and Poverty Reduction session of the OECD
Global Forum on Competition on 28 February. The Commission,
on the other hand, made submissions to two discussion topics:
Competition and Poverty Reduction and Competition Issues in
Television and Broadcasting.
The submission on competition issues in television and broadcasting,
prepared by Liberty Mncube and Tembinkosi Bonakele, noted that
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competition issues in this sector have not yet been the subject
of any Tribunal decisions. The submission therefore focused on
how the Commission, as an investigating body, approaches the
issue. It concentrated on issues raised by cases and findings
from a scoping exercise, especially with regards to competition
concerns about the abuse of a dominant position in subscription
television broadcasting.
The Commission has investigated several third party complaints
alleging the abuse of a dominant position in this market segment
and has thus far non-referred all of them. Yet concerns about the
state of competition in the television broadcasting industry remain.
Given this, the Commission recently embarked on a preliminary
research study to assess the state of competition in the subscription
television broadcasting sector.
The submission on competition and poverty reduction, prepared
by Trudi Makhaya, grappled with how competition law and policy
contribute to poverty reduction. It reflected on how this has
translated into the work of the Commission in practice, considering
the topic from both the ‘demand’ (the poor as consumers) and
‘supply’ (the poor as small entrepreneurs and employees) sides.
Taken from the perspective the poor as employees and small
entrepreneurs, the tension between competition policy and poverty
reduction was illustrated using the Wal-Mart/Massmart merger as a
case study.
The submission argued that market outcomes are influenced by
a range of domestic and global factors, bedevilling attempts at
drawing causality. In the short run, prices may rise or stay the same
despite anti-competitive conduct being uncovered and penalised,
and in assessing the impact of their interventions, authorities
rarely consider the effect on poor consumers. To demonstrate
the link between competition policy and poverty reduction is a
difficult and weak undertaking, as illustrated by the bread cartel
case study which was discussed to demonstrate this point. The
Commission was asked to deliver an oral presentation on this
submission.
Commission staff also participated in various side meetings, including
the preparation for the American Bar Association’s Spring Antitrust
Conference, International Competition Network Steering Group,
African Competition Forum Steering Committee and the African
Competition Forum Members meeting.
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Update on Singapore

Update on BRICS
South Africa hosted the fifth BRICS Summit in Durban in March 2013.
Competition agencies from Brazil, Russia, India, China and South Africa
are exploring avenues for deeper cooperation in the field of competition
law, economics and policy with the third BRICS International Competition
Conference taking place in New Delhi, India in November 2013.

The Commission hosted a secondment from
Competition Commission Singapore (CCS). Mr
Lip Hang Poh, Assistant Director of the Business
and Economics Division at CCS was attached
to the Commission’s Policy & Research Division
from 13 August to 9 November 2012 and a
senior from the Commission will be attached
to CCS from October 2013.

Update on the African

Competition Forum (ACF)

The ACF hosted its first series of capacity building
workshops: Research Skills and Investigative Skills
in Windhoek, Namibia on 3–6 December 2012 and
Banjul, Gambia on 25–26 March 2013 respectively.
The Research Skills workshop was attended by 38
participants representing 11 countries (Botswana,
Egypt, Kenya, Malawi, Mauritius, Namibia, South
Africa, Swaziland, Tanzania, Zambia and Zimbabwe).
This workshop combined the Capacity Building
Workshop on Research Skills and the first workshop
under the ACF research project: Competition
Dynamics and Regional Trade Flows which involves
six countries engaged in a collective assessment
of the competitive dynamics in three industries:
cement, sugar and poultry.
The Investigative Skills workshop saw the participation
of 40 participants representing 9 countries and
regional competition bodies from West Africa: Senegal,
Ivory-Coast, Togo, Mali, Congo, Brazzaville, Benin,
Burkina Faso, Gambia, The West African Economic
and Monetary Union (UEMOA) and the Economic
Community of West African States (ECOWAS).
By supporting the development of capabilities
of competition authorities the ACF is making an
important contribution to supporting the evolution
of key institutions of economic governance in Africa.
The ACF is set to have a number of additional
capacity building workshops during the year ahead
including Agency Effectiveness in Nairobi, Kenya
and Bid-rigging in Dar es Salaam, Tanzania.
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Update on Tanzania
The Competition Authorities (Commission and Tribunal) hosted
a delegation from Fair Competition Tribunal of Tanzania on
11–13 February 2013. The Fair Competition Tribunal hears and
determines competition cases that arise from orders and decisions
of the Fair Competition Commission of Tanzania. Apart from
hearing and determining competition cases, the Tribunal also has
jurisdiction to hear and determine regulatory matters in respect of
orders and decisions of sector regulators in the energy, transport,
telecommunications and civil aviation in Tanzania. In short, the Fair
Competition Tribunal of Tanzania is an appellate body which performs
adjudicative functions as far as competition and regulatory matters
are concerned in Tanzania.
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Visit the Competition Commission online at www.compcom.co.za for more information about
the Commission and the Act. You may also forward enquiries, comments and letters to:
THE EDITOR
Advocacy and Stakeholder Relations Division
Private Bag X23, Lynnwood Ridge, 0040
E-mail: CCSA@compcom.co.za
Tel: (012) 394 3200
Fax: (012) 394 0166
Find us on Facebook: Competition Commission of South Africa
@compcomsa
Competition News is issued quarterly and if you would like to receive future copies, you
can subscribe at www.compcom.co.za/subscription to enable us to add your details to the
distribution list.
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