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Commission prosecutes 
the glass cartel
Itumeleng Lesofe

The Competition Commission (“the Commission”) has always maintained a robust stance 
against anti-competitive practices, in particular cartel conduct. 

Its position is consistent with the approach adopted by other competition authorities globally 
in response to the irreversible and significant damage caused by collusive behaviour to 
the economy. The United States Supreme Court1 has noted that cartels pose an actual or 
potential threat to the central nervous system of a national economy, and thus their detection 
is of great importance.

In March 2012, the Commission referred its findings of cartel conduct against Glass South 
Africa (Pty) Ltd (“Glass SA”), National Glass(Pty) Ltd, Northern Hardware and Glass (Pty) Ltd, 
Furman Glass (Pty) Ltd, AF-FSL Glass and Windscreen Centre (Pty) Ltd (“AF-FSL Glass”) and 
McCoy’s Glass CC (collectively referred to as “the respondents”) to the Competition Tribunal 
(“the Tribunal”) for adjudication. 

The respondents are active in the manufacturing and distribution of various glass products. 
They face allegations of price fixing, market allocation and the fixing of trading conditions 
for float, laminated and toughened glass in the Gauteng, Free State and Western Cape 
provinces.                    

To page 2
1  United States v Socony-Vacuum Oil Co., 310 US 150 (1940).
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EDITORIAL NOTE

In this edition of the Competition News we 
lead with the glass cartel story. Breaking 
the cartel in the glass industry by the 
Commission was crucial since it is a 
sector that plays an important role in the 
economy, with an estimated contribution 
of 13.4% to the country’s gross domestic 
product. Itumeleng Lesofe navigates us 
through the Commission’s investigation 
that showed that during the period 
between 1993 and 2007 the protagonists 
in the cartel engaged in price-fixing and in 
agreeing on minimum selling prices. These 
were in contravention of the Competition 
Act.

Bukhosibakhe Majenge writes about the 
Commission’s concurrent jurisdiction with 
NERSA in respect of anti-competitive  
conduct in the piped gas industry. The 
article explains how the Commission has, 
strategically and consistently, used its 
concurrent jurisdiction to intervene in specific 
cases in the piped gas market in consultation 
with NERSA.  

The Holdco acquisition of the Lanseria  
Airport is examined in an article by Rakgole 
Mokolo. He looks at the Commission’s 
analysis of this transaction and the range 
of conditions imposed to address anti-

competitive concerns arising from sharing 
competitively sensitive information. 

Kholiswa Mnisi looks at Afgri and Senwes 
plans to consolidate their farming requisite 
retail stores. The firms filed an application for 
a large merger with the Commission. In terms 
of this, they concluded several agreements 
to establish Business Venture Investments 
No 1658 (Pty) Ltd (“Newco”), a joint venture 
(“JV”), into which each contributed their 
respective farming requisite retail stores. 

In a separate article, Ngoako Moropene takes 
us through the settlement agreement reached 

Commission prosecutes the glass cartel
Continued from page 1

This article gives an overview of the glass 
industry in particular, the circumstances that 
led to the unravelling of the cartel and the 
Commission’s findings. 

The glass industry as part of the 
manufacturing sector plays an important 
role in the economy of South Africa. The 
contribution of the manufacturing industry 
as a whole to the country’s gross domestic 
product is estimated at 13.4%.2 

There are three methods of glass 
manufacturing which result in different end-
products, namely sheet, float and blowing 
methods.2 Relevant here is the float method 
which results in the production of float glass. 

PG Group (Pty) Ltd (“PG Group”), through 
its division PFG, is the only manufacturer 
of float glass in South Africa and sells this 
product directly to wholesalers.

Float glass is a primary input in the production 
of both laminated and toughened glass. 
Modern windows are also made from float 
glass. 

Laminated glass is a type of safety glass 
used in automobile windshields and skylight 
glazing. Toughened glass crumbles into 

granular chunks and is unlikely to cause 
injury when broken and is therefore used in 
passenger vehicle windows, shower doors, 
refrigerator trays and various types of plates 
and cookware. 
 
PFG is also the largest manufacturer of 
laminated glass in South Africa; while Glass 
SA, another division of PG Group, is the 
largest manufacturer of toughened glass. 

Apart from the activities of firms in the 
PG Group, the South African glass 
market is such that a number of the 
downstream wholesalers of glass products 
are also involved in some intermediate 
‘manufacturing’ activities in the production 
of laminated and/or toughened glass. 

The investigation and findings

The Commissioner initiated this investigation 
in February 2010 pursuant to an application 
for leniency filed by AF-FSL Glass in terms 
of which it implicated itself and the other 
respondents in the conduct of price-fixing 
and market allocation. 

The Commission’s investigation revealed 
that during the period between 1993 
and 2007 the respondents intermittently 

engaged in the conduct of price-fixing by 
agreeing on minimum selling prices, in 
contravention of section 4(1)(b)(i)3 of the 
Competition Act 89 of 1998 (“the Act”). 

The respondents agreed in about 2005 to 
introduce what was commonly referred to 
as the distribution or transport levy. The 
rationale for this was to mitigate the high 
transport costs that were experienced by 
the market due to high fuel prices. 

The agreed percentage of the levy was 3%. 

Evidence shows that the respondents 
continued to apply the levy despite the 
fact that fuel prices subsequently dropped. 
Substantial profits were thus made through 
the levy. This conduct amounts to the fixing 
of trading conditions in contravention of 
section 4(1)(b)(i) of the Act.   

The Commission also found that the 
respondents had an understanding not to 
target one another’s longstanding and loyal 
customers. To this end, the respondents 
agreed not to undercut one another by 
providing competitive prices to customers 
that belonged to one another. This conduct 
amounts to the division of markets by 
allocating customers in contravention of 
section 4(1)(b)(ii)4 of the Act. 

2  Who Owns Whom, Research Report on Manufacture of Glass and Glass Products, Siccode 341, April 2012.
3  Directly or indirectly fixing a purchase or selling price or any other trading condition.
4  Dividing markets by allocating customers, suppliers, territories, or specific types of goods or services.

To page 3

User
Typewritten Text

User
Typewritten Text
Back to table of contents

User
Typewritten Text

User
Typewritten Text

User
Typewritten Text

User
Typewritten Text

User
Typewritten Text



CompetitionNews 03CompetitionNews 03

by the Commission and Senwes in the grain 
storage market. The Tribunal confirmed the 
settlement on 15 May 2013. This settlement 
pertains to Senwes’ exclusionary conduct in 
the grain storage market.

In an article on the settlement agreement 
between the Commission and Foodcorp, 
Bongani Ngcobo provides a concise 
narrative of the conduct which led to the 
agreement. Foodcorp admitted that it 
contravened section 4(1)(b)(i) of the Act 
in that it agreed with its competitors to fix 
selling prices of milled wheat products and 
milled white maize. Foodcorp agreed to pay 

an administrative penalty R88.5-million. The 
firm also undertook to refrain from engaging 
in price-fixing or any other anti-competitive 
conduct which would be in contravention of 
the Act. 

Werner Rysbergen discusses the bid by 
Investec and Calulo to acquire control 
over FFS Refiners. The Commission 
recommended that the Tribunal approve 
the proposed transaction subject to certain 
behavioural conditions, which the merging 
parties agreed to. The Tribunal accepted 
the competitive analysis carried out by the 
Commission and conditionally approved 

Evidence further showed that cartel 
meetings were held in various venues such 
as hotels, pubs and sports’ clubs. 

The Gauteng cartel was referred to as the 
‘boys club’ and would from time to time 
travel to Zimbabwe for entertainment. 
Indeed, some of the discussions of the 
‘boys club’ took place during boat trips to 
Zimbabwe.

the proposed transaction on 19 February 
2013.

I hope you enjoy reading this edition.

Trudi Makhaya
Deputy Commissioner 

The Western Cape and Free State 
provinces had separate meetings. However, 
discussions and agreements reached in 
these were more or less the same since 
some of the Gauteng representatives 
attended meetings as well.

In its complaint referral before the Tribunal, 
the Commission seeks, among other things, 
the imposing of an administrative penalty 

of 10% of the annual turnover of each 
respondent, except for AF-FSL Glass which 
has been granted conditional immunity.

Continued from page 2
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Natural gas is increasingly becoming 
an important fuel in South Africa and is 
transported through a labyrinthine network 
of pipelines.

The Department of Energy says that given 
the availability of natural gas in neighbouring 
countries, such as Mozambique and 
Namibia, and the discovery of offshore 
gas reserves in South Africa, the gas 
industry in the country is undergoing a 
rapid expansion.1 However, the structure 
of the natural gas market in the country 
exhibits characteristics of a monopoly, 
with Sasol Gas Limited (“Sasol Gas”) as 
virtually the sole supplier and importer of 
natural gas in the South African market.2   

The monopoly characteristics of the natural 
gas market in South Africa pose huge and 
serious implications for competition in this 
market.  

Moreover, Sasol Gas is vertically integrated 
in the piped gas market and owns the 
pipeline network at transmission and 
distribution level.

The sector-regulator for piped gas is the 
National Energy Regulator of South Africa 
(“NERSA”) in terms of the Gas Act No. 48 
of 1998, as amended (“the Gas Act”).  The 
Commission enjoys concurrent jurisdiction 
with NERSA in respect of anti-competitive 
conduct in the piped gas industry by virtue 
of section 3(1A)(a)3 of the Competition 
Act No. 89 of 1998, as amended (“the 
Competition Act”).4   

Igniting competition in the piped gas market
Bukhosibakhe Majenge

The Commission has, correctly, 
strategically and consistently used its 
concurrent jurisdiction to intervene in 
specific cases in the piped gas market in 
consultation with NERSA.  

The strategic use of concurrent jurisdiction 
by the Commission has yielded the first 
set of consent agreements in the piped 
gas market.5 

•	 The first consent agreement was 
concluded between the Commission 
and Spring Lights Gas (Pty) Ltd 
(“Spring Lights”), and was confirmed 
by the Tribunal on 11 April 2013.  In 
terms of this, Spring Lights agreed 
to pay an administrative penalty of 
R10.8-million representing 3% of 
Spring Lights’ annual turnover for the 
financial year ended 30 June 2008, 
for entering into price-fixing and 
market allocation arrangements with 
Sasol Gas pertaining to customers of 
piped gas in the Durban South area.

•	 The second consent agreement was 
concluded between the Commission 
and Egoli Gas (Pty) Ltd (“Egoli Gas”), 
and was confirmed by the Tribunal 
on 28 March 2013.  In terms of 
this, Egoli Gas agreed to pay an 
administrative penalty of R1.6-million. 
This represented the relevant affected 
turnover for business customers6, for 
the financial year ended 31 December 
2008, for entering into market 
allocation arrangements with Sasol 

Gas in respect of business customers 
for piped gas in the Johannesburg 
area.  

In both cases, the Commission’s 
investigations were predicated on a 
leniency application made by Sasol Gas.  

The cases involved a complex intersection 
between competition law and the piped 
gas regulatory framework.  

The piped gas regulatory framework 
makes a distinction between transmission, 
distribution, reticulation and trading in 
piped gas with reference to the general 
operating pressure of a pipeline to points 
of ultimate consumption. The general 
operating pressure of pipelines used for 
gas reticulation is no more than 2 bar 
gauge; the general operating pressure 
for gas distribution is more than 15 bar 
gauge but less than 15 bar gauge; and 
the general operating pressure for gas 
transmission is above 15 bar gauge.  

Trading is defined as the purchase and sale 
of gas as a commodity. There is currently a 
bifurcated regulatory system for piped gas 
in South Africa: gas reticulation falls under 
the jurisdiction of municipalities while gas 
distribution and transmission falls under 
the jurisdiction of NERSA.  

The Spring Lights case involved the 
distribution level of the piped gas value 
chain.  

1 See www.energy.gov.za/files/naturalgas_overview.html last visited on 25 June 2013.
2 See NERSA’s Discussion Document titled “Determination of the Inadequate Competition in the Piped-Gas Industry as contemplated in Chapters 2 and 3 of the Competition 

Act, 1998 (Act No.89 of 1998)”. 
3 In so far as this Act applies to an industry, or sector of an industry, that is subject to the jurisdiction of another regulatory authority, which authority has jurisdiction in respect 

of conduct regulated in terms of Chapter 2 or 3 of this Act, this Act must be construed as establishing concurrent jurisdiction in respect of that conduct.
4 See The Competition Commission of South Africa v Telkom SA Limited [2009] ZASCA 155 which vindicated the Competition Commission’s jurisdiction in respect of the 

telecommunications industry.
5 The Commission’s strategic use of concurrent jurisdiction has also been successful in the telecommunications market as reflected in the successful prosecution against 

Telkom SA Limited for abuse of dominance in the market for telephony services (Tribunal case no: 11/CR/Feb04). 
6 Egoli Gas claimed confidentiality over the percentage of the administrative penalty for reasons provided to the Tribunal.

To page 5
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In this case, the Commission found that 
the sale of the business agreement, and 
the supply agreements between Spring 
Lights Gas and Sasol Gas, restricted and 
confined Spring Lights Gas to a class of 
customers located in the Durban South 
area. This was in contravention of section 
4(1)(b)(ii) and certain price-related services 
provided by Sasol Gas to Egoli Gas 
resulted in a contravention of section 4(1)
(b)(i) of the Competition Act.  

The Egoli Gas case involved both 
gas distribution and reticulation.  The 
Commission found that the supply 
agreement concluded between Egoli Gas 
and Sasol Gas contained customer and 
territorial restraints which confined Egoli 
Gas to a class of customers located in 
the Johannesburg area in contravention 
of section 4(1)(b)(ii) of the Competition Act.  

Both Spring Lights and Egoli Gas 
co-operated with the Commission’s 
investigation. Taken together with other 
relevant factors, this was considered 
in determining the quantum of the 
administrative penalty, consistent with the 
Commission’s approach.       
 
The most salient message communicated 
by the Spring Lights and Egoli Gas cases 
is that care should be taken in structuring 
sale of business and supply agreements 
to ensure that such agreements do not 
contain pricing and customer restraints 
that stifle competitive rivalry between 
a vertically integrated supplier and its 
downstream competitors.    

These cases clearly demonstrate that the 
Commission’s concurrent jurisdiction in 
regulated industries and sector-specific 
regulation are mutually reinforcing and are 
not adverse to each other.  

Continued from page 4
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The Commission was notified on 20 December 2012 of a merger 
transaction in terms of which Holdco intended to acquire an 
effective 100% of the issued share capital in Lanseria International 
Airport (Pty) Ltd (“LIA”). 

Holdco is a company that is yet to be incorporated and is not 
controlled by any single shareholder. Its main shareholders 
are the Public Investment Corporation (“PIC”) and Pan African 
Infrastructure Development Fund (“PAIDF”). Holdco’s minority 
shares are held by a BEE consortium through a special purpose 
vehicle known as Acapulco Trade and Invest (Pty) Ltd (“BEE 
consortium”). 

LIA is active in the management and provision of aviation services 
at Lanseria Airport based north west of Johannesburg. Whereas 
Holdco is currently inactive in any market, one of its shareholders 
in the PIC holds a minority stake in ACSA, which owns and 
operates ACSA airports, including OR Tambo Airport (“ORTIA”) 
near Kempton Park.

The Commission identified a horizontal overlap between the 
activities of LIA and ORTIA in the provision of scheduled and 
unscheduled flights in Gauteng. These airports currently compete 
in the activities involving point to point low cost scheduled flights 
on Johannesburg-Durban and Johannesburg-Cape Town routes.
 LIA’s growth could see this extended to other destinations within 
South Africa and other neighbouring countries. 

ORTIA and LIA also compete on unscheduled flights, especially 
those involving relatively large aircraft. LIA and ORTIA currently 
operate as a duopoly in these market segments. 

The other small airports, such as Grand Central Airport, Rand 
Airport and Wonderboom Airport, may only accommodate small 
aircraft and do not have international status for customs clearance. 
ORTIA and LIA do not compete, however, on international 
intercontinental flights involving long-haul aircraft. Only ORTIA 
offers such services because it operates as a hub. 

The Commission was concerned that the proposed transaction 
would lead to a substantial prevention or lessening of competition 
in the markets in which they were operating as a duopoly, 
especially considering that there are high entry barriers. 

The Commission further established that airlines have some 
degree of countervaling power at LIA but none at ORTIA. LIA 
is still developing these markets and is thus offering airlines 
attractive packages to entice them to continue operating at LIA. 

These airlines have been operating from ORTIA only and may still 
choose to do so if they are obliged to operate under the same 
commercial conditions at LIA. 

Low cost airlines are sensitive to costs at LIA and so in trying to 
attract and retain these airlines LIA has had to charge a lower 
total costs compared to ORTIA.Investigations by the Commission 
also focused on the concern that LIA would charge nearly the 
same tariffs as ORTIA post-merger, as a result of PIC’s cross-
shareholding in both the airports. 

The Commission established that tariff determination is applied 
differently in the two airports. 

ORTIA is operated according to the ACSA model whereby tariffs 
are regulated. Other airport services to airlines involve only the 
airlines and third party service providers providing these services. 
However, LIA offers its services as a bundle, in terms of which, 
airlines are provided by the airport with everything they require.
 
The Commission established that PIC is currently not in a position 
to influence tariff determination processes at ACSA, since only the 
Regulator makes a final decision regarding the tariffs that have to 
be charged.

The Commission was also concerned that the two airports would 
divide the product markets between themselves by letting LIA 
concentrate on non-scheduled flights and ORTIA on scheduled 
flights. The Commission found that this strategy would go against 
the business model of LIA. 

LIA regards the development of scheduled flights market to be a 
launch pad toward growth of the airport. This is the main reason 
that it gives incentives to airlines. 

ORTIA is a hub and thus requires numerous incoming flights to 
fill international intercontinental flight slots as that line of business 
depends a lot on economies of scale. ORTIA will not do away with 
low-cost airlines, however, because their use of ORTIA feeds into 
its strategy as a hub. 

The Commission found that the BEE consortium was being 
funded by the PIC to acquire the minority stake in Holdco. The 
Commission was concerned that these shares may result in 
control being  conferred on PIC in the event of the BEE consortium 
defaulting on loan repayment, and PIC decides to acquire them. 

Commission approves acquisition of Lanseria 
Airport by Holdco
Rakgole Mokolo

To page 7
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The Commission also found  that  PIC’s position on both the 
boards of ACSA and LIA could lead to co-ordinated effects by 
way of exchanging competitively sensitive information involving 
the activities of the two airports. 

The Commission approved the merger on condition that the anti-
competitive concern arising from the sharing of competitively 
sensitive information is addressed. In order to address this isssue 
the Commission and the merging parties agreed on the following 
conditions. 

For as long as PIC can appoint a director to the board of ACSA:

•	 It shall ensure that its investments in LIA and ACSA are 
housed in different divisions/departments with adequate 
security and confidentiality safeguards that prevent the 
sharing of competitively sensitive information.

•	 It shall ensure that any competitively sensitive information 
is reported only to the respective investment committees 

in closed door sessions, and that such information is 
aggregated.

•	 In the event of a debt servicing default by the BEE consortium, 
the Commission should be notified within 30 days of the 
acquisition of the BEE shareholding regardless of whether 
the transaction meets the thesholds for notification in terms 
of the Competition Act No 89 of 1998.

•	 It shall not, prior to obtaining the approval by the Competition 
Authorities of its acquisition of the BEE shares, implement the 
transaction by exercising any of the rights accruing to such 
shares or in any manner whatsoever.

•	 No information regarding any negotiation between LIA 
and any airline customer or prospective airline customer 
concerning the terms and conditions (including tariffs) for the 
provision of services by LIA shall be conveyed to the PIC’s 
respective investment committees until such time as those 
negotiations have been concluded or terminated.  

Continued from page 6
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In 2007 the Commission initiated a complaint into the milling 
industry as a result of the investigation conducted in the bread 
bakery industry (“the bread cartel”). This culminated in the 
prosecution of Pioneer Foods. 

The Commission subsequently received leniency applications 
from Premier Foods (Pty) Ltd and Tiger Brands Ltd in terms of the 
Commission’s Corporate Leniency Policy.

The Commission’s investigation into the milling industry revealed 
that the cartel conduct was spread between milled while maize 
and milled wheat products. 

The Commission found at the end of its investigation that in the 
period between 1996 until at least 2007 wheat and white maize 
milling firms were directly fixing selling prices of both milled 
wheat products and white milled maize. Such cartel conduct 
took place through frequent meetings, as well as other forms 
of communication, in contravention of section 4(1)(b)(i) of the 
Competition Act 89 of 1998, as amended (“the Act”).

During its investigation, the Commission found that Premier 
Foods, Tiger Brands, Pioneer Foods (Pty) Ltd, Foodcorp (Pty) 
Ltd and Godrich Milling were those implicated in the milled wheat 
products complaint. This complaint had been referred to the 
Tribunal on 15 March 2010 for determination after the Commission 
had finalised its investigation. 

The Commission finalised its investigation regarding the milled 
white maize complaint and referred the complaint to the Tribunal 

Foodcorp settles its two milling cartel cases
Bongani Ngcobo

on 30 March 2010 for determination. The following firms are 
implicated in this matter: Premier Foods, Tiger Brands Pioneer 
Foods, Godrich Milling, Progress Milling, Pride Milling, Westra 
Milling,; Brenner Mills, Blinkwater Mills, TWK Milling, Keystone 
Milling, NTK Milling, Caroline Rollermeule, Isizwe Mills, Bothaville 
Milling and Paramount Mills.

One of the biggest millers in South Africa, Foodcorp, was 
implicated in both complaints and settlement discussions 
between the Commission and Foodcorp ensued after the referral 
of the milled wheat complaint. The settlement agreement was 
only concluded on 23 November 2012, and was confirmed by the 
Tribunal on 12 December 2012.

In terms of the settlement agreement, Foodcorp admits that it has 
contravened section 4(1)(b)(i) of the Act in that it agreed with its 
competitors to fix selling prices in relation to both milled wheat 
products and milled white maize complaints. 

Foodcorp agreed to pay an administrative penalty of R88.5 million.   
This is 10% of its affected turnover for the 2010 financial year. It 
has also undertaken to refrain from engaging in price-fixing or any 
other anti-competitive conduct in contravention of the Act. 

In addition, Foodcorp has undertaken to co-operate with the 
Commission in subsequent prosecutions of the remainder of the 
respondents in the referred complaints.
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A large merger was filed with the 
Commission in September 2012 whereby 
Senwes Ltd (“Senwes”) and AFGRI 
Operations Ltd (“AFGRI”) concluded 
several agreements to establish Business 
Venture Investments No 1658 (Pty) Ltd 
(“Newco”), a joint venture (“JV”) into which 
each contributed their respective farming 
requisite retail stores. 

Newco is a newly incorporated entity 
established for purposes of carrying out   
this merger and did not directly or indirectly 
control any firms prior to the merger. 

Pre-merger Senwes had 28 farming 
requisite stores, predominantly in the Free 
State and North West, with only one store in 
Gauteng. AFGRI had 38 stores in Gauteng, 
Mpumalanga, KwaZulu-Natal and in the 
eastern part of the Free State. In addition 
to the farming requisite retail stores, AFGRI 
also transferred its farming wholesale 
businesses to the JV, which largely supply 
agricultural products to farming requisite 
retail stores.

The Commission concluded that the 
relationship between Senwes and AFGRI, 
pre-merger, was both horizontal and 
vertical in nature. 

The horizontal relationship arose because 
both the merging parties are active in the 
market for farming requisite retail stores and 
other business activities i.e., grain storage 
as well as trading and financial services 
to farmer. The Commission identified six 
locations in which there was a competitive 
geographic overlap between the farming 
requisite stores of AFGRI and Senwes. 

The vertical aspect arose because AFGRI 
is also active in wholesaling agricultural 

products through its divisions - Partrite (Pty) 
Ltd (“Partrite”) and Agri-Onderdele (Pty) Ltd 
(“Agri-Onderdele”). These divisions supply 
mechanisation components (i.e., ground 
engagement components, machinery 
parts, etc.) and general retail products (i.e., 
animal health products, garden and forestry 
equipment, outdoor equipment and tools, 
paint, etc.) to its farming requisite stores 
and to downstream competitors such as 
Senwes. AFGRI, through is division, AFGRI 
Feeds, also manufacturers animal feed. 
Although AFGRI Feeds does not form 
part of the businesses to be transferred 
to Newco, AFGRI Feed’s customer base 
includes farming requisite stores.

The Commission assessed whether the 
merger would result in unilateral effects 
in the market for farming requisite stores 
and the vertical effects with respect 
to wholesaling and retailing of farming 
requisite stores. The Commission also 
considered possible coordinated effects 
in other business activities of the parties, 
i.e. grain storage and trading and financial 
services.

In terms of the unilateral effects 
assessment, the Commission found that 
the proposed transaction was unlikely to 
substantially prevent or lessen competition 
in the six overlapping geographic locations. 
The Commission established that farmers 
(customers of farming requisite stores) had a 
sufficient number of alternative retail stores 
at their disposal in the affected geographic 
locations. These alternatives included 
direct supplies from manufacturers and 
specialist stores.

The Commission found that the merger 
was unlikely to result in any foreclosure 
concerns.  The Commission’s assessment 

Afgri and Senwes consolidate their farming 
requisite retail stores

Kholiswa Mnisi

established that downstream customers 
would continue to have credible alternative 
wholesale suppliers. In addition, the JV 
would not have the necessary market power 
upstream to engage in input foreclosure. 

The Commission also found that customer 
foreclosure was unlikely. Evidence from the 
investigation showed that Senwes was an 
insignificant customer in terms of volumes 
purchased from the competitors of the 
JV. A sufficient customer base would also 
remain available to the competitors of the 
JV. 

The Commission analysed the likelihood of 
coordinated effects and found that the JV 
raised concerns of possible coordinated 
conduct through information exchange.
 
The Commission was particularly 
concerned that there is multi-market 
contact between Senwes and AFGRI. 
As mentioned prior, Senwes and AFGRI 
compete in other markets, such as in the 
market for storage and handling of grain, 
and financial and insurance services 
offered to farmers, which did not form part 
of the transaction.  The Commission found 
that, post-merger, the JV would create a 
platform for the exchange of competitively 
sensitive information relating to other 
markets in which the JV partners compete.
The Commission studied the Shareholders 
‘JV’ Agreement (“Agreement”) in which the 
merging parties attempted to regulate the 
manner in which information would flow 
between the shareholders and Newco, and 
how Newco would appoint directors and 
executives.  

The Commission concluded that the 
Agreement did not sufficiently guard 
against potential information exchange as 

To page 11
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The Commission (the “Commission”) received notification of a 
large merger in terms of which Investec Bank Ltd (“Investec”) and 
Calulo Investments (Pty) Ltd (“Calulo”) would acquire control over 
FFS Refiners (Pty) Ltd (“FFS”). 

The Commission recommended that the Tribunal approve the 
proposed transaction subject to certain behavioural conditions 
to which the merging parties had agreed. The Tribunal accepted 
the competitive analysis carried out by the Commission and 
conditionally approved the proposed transaction on 19 February 
2013. 

The details of the proposed transaction and the competitive harm 
identified by the Commission are dealt with in this article.

FFS sources unrefined waste oils, unprocessed or used lube oils 
and heavy fuel oil derived from crude oil. This is then processed, 
blended, refined and distributed as industrial fuel oil (“IFO”) to 
end users. IFO is used in various industries, including glass and 
brick manufacturing. FFS is able to produce IFO according to the 
desired customer specification. 
 
Calulo is an investment holding company with a portfolio of 
investments in businesses in the petroleum, chemicals and 
logistics sectors in South Africa. Some of Calulo’s investments 
include FFS and Total South Africa (Pty) Ltd. 

Investec is an international banking group that provides a diverse 
range of financial products and services. It also engages in a range 
of investment banking activities, including corporate finance, 
direct investments and private equity. Investec’s shareholding in 
Corobrik (Pty) Ltd (“Corobrik”) was relevant to the competition 
assessment carried out by the Commission. 

Corobrik is a manufacturer, distributor and exporter of bricks and 
allied products that use IFO supplied by FFS as an input in its 
production processes.

Investec also had an indirect pre-merger shareholding in FFS, 
held via Calulo. The Commission was of the view that Investec’s 
increased shareholding in FFS as a result of the proposed 
transaction would bring about a change of control at FFS. 

This change of control at FFS was particularly important to 
the Commission’s assessment of the proposed transaction 
as Investec also had a pre-merger interest in Corobrik. Given 
Investec’s interest in FFS and Corobrik, the Commission was 
concerned that Investec may cause FFS to foreclose competitors 
of Corobrik in respect of the supply of LO2 (a particular grade of 

IFO). The inability of Corobrik’s competitors to source LO2 would 
affect their ability to compete with Corobrik in the market for the 
production and supply of bricks. 

The merging parties were of the view that the relationship between 
Investec and Corobrik would not result any foreclosure concerns. 
This view was not supported by the Commission’s competitive 
assessment.  

The Commission believed that FFS has the ability to foreclose 
competitors of Corobrik given FFS’s market share position and 
the high barriers to enter the IFO market. Other factors considered 
by the Commission in assessing the market power of FFS 
included the availability, quality and cost of possible alternative 
fuel products to LO2. 

The Commission’s analysis of profit margins and market dynamics 
suggested that there is an incentive for Investec to cause FFS 
to foreclose competitors of Corobrik in the geographic markets 
affected by the proposed merger, i.e. KwaZulu-Natal, the Eastern 
and the Western Cape. The likely foreclosure of competitors 
of Corobrik would reduce competition in the face brick market 
and would cause harm to end-customers in the brick market(s) 
through consequent price increases and/or a reduction in choice.

In order to address this possible foreclosure concern the merging 
parties agreed to a behavioural condition in terms of which FFS 
agreed to continue to supply competitors of Corobrik with LO2. 
This supply condition therefore guarantees that competitors of 
Corobik would not be foreclosed post-merger. 

The Commission also considered a restraint of trade clause 
contained in the agreements concluded between the merging 
parties. In terms of the restraint of trade clause the seller, Fuelmark 
Investments (Pty) Ltd, its shareholders and certain employees of 
FFS are restrained from competing with FFS in certain markets with 
respect to the processing and blending of IFOs. The Commission 
was concerned that the period of the restraint in a market with 
high entry barriers would reinforce the entry barriers to the IFO 
market and consequently reduce competition. 

However, the shareholders of the seller and certain employees 
of FFS have access to competitively sensitive information from 
FFS. The Commission was therefore of the view that the restraint 
of trade was reasonable and justifiable in the circumstances and 
necessary for the implementation of the proposed transaction. 
The Tribunal also agreed with the Commission’s assessment of 
the restraint of trade. 

Commission approves Investec and Calulo 
to acquire control over FFS Refiners
Werner Rysbergen
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it merely advocated for good governance.  
In order to mitigate the possible information 
exchange, firstly between Newco and 
the shareholders of Newco (i.e., Senwes 
and AFGRI) and secondly between the 
shareholders of Newco, the Commission 
recommended that all directors and 
executives of Newco sign confidentiality 
agreements and develop and implement a 
comprehensive compliance programme at 
Newco. 

Lastly, the Commission found that the 
merger also raised public interest concerns 
which related to employment. Therefore, 
the Commission similarly recommended 
a condition which sought to place a 
moratorium of retrenchments and to limit 
the number of job losses.

Other than the impact on employment, 
the merger did not raise any other public 
interest concerns. 

The Tribunal approved the merger between 
Senwes and AFGRI subject to the conditions 
recommended by the Commission with 
certain enhancements. As part of the 
mechanisms to monitor compliance with 
the conditions, the Tribunal imposed an 
additional condition on the merging parties 
which requires annual reporting to the 
Commission. 

A full set of conditions is available on: 
www.comptrib.co.za.

Afgri and Senwes consolidate their farming 
requisite retail stores

Continued from page 9
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The Commission and Telkom SA SOC Limited (“Telkom”) have 
reached a settlement agreement to resolve a series of complaints 
lodged against Telkom from 2005 to 2007 (‘the complaint period’) by 
Internet Service Providers (‘ISPs’) and referred by the Commission 
in 2009, where it was alleged that the company had abused its 
dominance (‘the 2009 Referral’). The settlement package includes 
an admission of guilt; a financial penalty of R200m; functional 
separation between Telkom’s retail and wholesale divisions along 
with a transparent transfer pricing programme to ensure non-
discriminatory service provision by Telkom to its retail division and 
ISPs; effective monitoring arrangements of its future conduct; and 
wholesale and retail pricing commitments for the next five years 
estimated to yield R875m savings to customers. This agreement is 
subject to confirmation by the Tribunal.

As an outcome of the investigation into the ISP complaints, the 
Commission found that Telkom had contravened the Competition 
Act by engaging in a margin squeeze of its ISP competitors. The 
specific aspects listed were charging an excessive price to customers 
for some services; refusing to give a competitor access to an 
essential facility when it is economical feasible to do so; engaging in 
exclusionary acts and selling services by forcing the buyer to accept 
a condition unrelated to the contract. The Commission characterised 
this conduct as contraventions of sections 8(a)1, 8(b)2, 8(c), and 8(d) 
(iii)3 of the Competition Act. The Commission referred the complaint 
to the Tribunal for their determination on 26 October 2009.

The parties have now reached a settlement. In this settlement 
agreement, Telkom agrees that the structure of its pricing of 
wholesale services to first tier ISP competitors resulted in a ‘margin 
squeeze’ of competitor internet access and Internet protocol virtual 
private network (‘VPN’) services in relation to Diginet leased line 
and ADSL access to these services. It also agrees that in bundling 

Commission reaches settlement 
agreement with Telkom
Editor

12 CompetitionNews

these services with lower-priced leased line and ADSL access to the 
services it engaged in anti-competitive conditional selling to first tier 
ISPs. Telkom admits that this conduct amounted to a contravention 
of section 8(c) and 8(d) (iii)3 of the Act.

Telkom will pay an administrative penalty of R200m over a three year 
period.

Going forward and to ensure the non-discriminatory treatment of its 
competitors in comparison to its own retail operations and to allow for 
monitoring of its conduct, Telkom will implement functional separation 
between retail and wholesale operations including a transfer pricing 
programme to regulate transactions in the provision of network 
services between its wholesale and retail divisions. In addition, it 
will implement a code of conduct for the wholesale division that will 
ensure non-discriminatory treatment of ISPs and protection of their 
confidential service information from the competing retail division. 
Telkom will also keep separate internal accounts for its own retail 
corporate VPN and Internet access products to allow for monitoring 
that it does not engage in a margin squeeze in contravention of the 
Competition Act in future.

Over the 2014, 2015 and 2016 financial years, Telkom will reduce 
the prices of wholesale services implicated in the complaint and 
used by ISPs to deliver their IP VPN and Internet access services 
(namely undersea cable international lines, national high bandwidth 
transmission lines, access to ADSL lines via the IP Connect 
service and Diginet leased line access) and related retail products 
(Telkom’s VPN Supreme and Internet Access) The price reductions 
are weighted more heavily in favour of wholesale services (at least 
70% wholesale) to bring about a more competitive market and will 
amount to an estimated R875m savings to the market. Telkom will 
also ensure that any price reductions are not reversed in the 2017 
and 2018 financial years.

In addition to the above penalty and the undertakings to reduce 
prices, Telkom has undertaken to provide points of presence at 
strategic locations in the public sector. This, together with the price 
reductions undertaken by Telkom, is aimed at creating not only a 
more competitive market in South Africa, but also aiding government 
in the provision of public services in a digital economy.

Commissioner Shan Ramburuth said, “We are satisfied with the 
settlement agreement and expect that it will lead to a more open and 
competitive market and translate to lower prices for consumers.”

The Commissioner also acknowledged the cooperation by Telkom’s 
new leadership throughout the settlement process.

1  Charge an excessive price to the detriment of consumers.
2  Refuse to give a competitor access to an essential facility when it is economically feasible to do so.
3  Selling goods or services on condition that the buyer purchases separate goods or services unrelated to the object of a contract, or forcing a buyer to accept a condition 

unrelated to the object of a contract.
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The Tribunal confirmed a settlement agreement between the 
Commission and Senwes Limited (‘Senwes’) on 15 May 2013. 
This settlement pertains to the Senwes’ exclusionary conduct 
in the grain storage market.

The evolution of proceedings regarding the matter

A complaint against Senwes was referred by the Commission 
on 20 December 2006 to the Tribunal. It was alleged in 
this complaint that, inter alia, Senwes’ practice of charging 
differential tariff fees for storage was exclusionary and had 
an anti-competitive effect as it impeded or prevented grain 
traders who competed with Senwes from expanding within 
the downstream market for grain trading. 

The Commission found that this conduct was in contravention 
of the Act and that the anti-competitive effect of the differential 
storage fees charged by Senwes outweighed any technological 
efficiency or other pro-competitive gain that it might have. 

It was agreed by the parties, and decided by the Tribunal, that 
the merits of the complaints referred against Senwes would be 
dealt with in advance of dealing with remedies. 

The Tribunal found, after hearings conducted before it, that the 
Commission had established its complaint against Senwes in 

respect of margin squeeze and that such conduct amounted to a 
contravention of section 8(c)1 of the Act.

Senwes subsequently appealed the decision to the Competition 
Appeal Court (‘CAC’), in terms of which the appeal was dismissed. 

Following an application  by Senwes, the Tribunal ordered that the 
remedies hearing be stayed pending the outcome of any appeals 
by either party, but also ordered that the parties exchange 
affidavits regarding the issue of remedies pending the outcome 
of such appeals.
In accordance with this, the remedies and orders sought by the 
Commission included that:

•	 Senwes be interdicted from charging a tariff (or imposing 
any other storage condition) for the storage of grain that 
was different to that charged to or imposed on any farmers/
producers, or from offering to any farmer/producer any 
benefits or discount in respect of storage costs that were not 
available to grain traders;

•	 In the event that Senwes offered farmers/producers, or any 
other third party, terms and conditions for storage of grain 
which included a capped tariff in respect of such storage 
(i.e. an agreement not to charge for storage after a certain 
period), that the same terms and conditions for storage of 
grain be offered to all traders who stored grain with Senwes;

To page 17
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Commission and Senwes reach settlement 
in the grain storage market

Abuse of dominance case

Ngoako Moropene

1  Engage in an exclusionary act, other than an act listed in paragraph (d), if the anti-competitive effect of that act outweighs its technological, efficiency or other 
 pro-competitive gain.

User
Typewritten Text
Back to table of contents



14 CompetitionNews

Case Number Primary Acquiring Firm Primary Target Firm
Initial date 

filed
Size Status

Date 
Finalised

2013Feb0079 Delta Property Fund Limited
Four properties owned by Manaka Property 
Investments (Pty) Ltd

2/26/13 I Approved 4/3/13

2013Mar0102 ABSA Bank Limited
Certain movable and immovable assets and 
claims of A Million Up 105 (Pty) Ltd

3/8/13 L Approved 4/3/13

2013Mar0104 Lylanex (Pty) Ltd
Liberty Group Limited, in respect of the 
property letting enterprise known as “66 
Jorisson Street”

3/11/13 I Approved 4/3/13

2013Jan0013 Raubex Group Limited Tosas Holdings (Pty) Ltd 1/16/13 I Approved 4/9/13

2013Feb0076 Rapfund Investments (Pty) Ltd Atturbury Investment Holdings Limited 2/25/13 I Approved 4/9/13

2013Mar0100 Shoprite Checkers (Pty) Ltd Transferred Firm Mayville Mall Liquors 3/7/13 S Approved 4/9/13

2013Feb0064
The Trustees for the time being of The 
Leaf Property Fund Trust

Hobbes Finance (Pty) Ltd 2/19/13 L Abandoned 4/9/13

2012Dec0725 Capitau Investment Management Limited New Foodcorp Holdings (Pty) Ltd 12/7/12 L Approved 4/16/13

2013Feb0075 Opiconsivia Investments 265 (Pty) Ltd
The Business of Union Carriage & Wagon 
(Pty) Ltd

2/25/13 L Approved 4/16/13

2013Feb0084 Premier Group (Pty) Ltd
The Candy and Buiscuits Brands, Related 
Manufacturing Facility and Human Capital of 
Kraft Foods SA (Pty) Ltd

2/27/13 I Approved 4/16/13

2013Mar0117 Paiperlek Investments S.a.r.L Butterfly Topco Luxembourg S.A. 3/15/13 I Approved 4/16/13

2013Mar0128 Shoprite Checkers (Pty) Ltd
The acquisition of the Transferred Property 
from Karma Property Investments 14 (Pty) Ltd

3/22/13 S Approved 4/16/13

2013Jan0020 Africum Limited Agrinet Limited 1/22/13 I
Approved 

with 
conditions

4/16/13

2013Feb0055 Rebosis Property Fund Limited
Centre of The Sun Properties (Pty) Ltd, in 
respect of the property letting enterprise 
known as Sunnypark Shopping Centre

2/14/13 I Approved 4/24/13

2013Mar0111 Hawk Acquisition Holding Corporation H.J. Heinz Company 3/13/13 I Approved 4/24/13

2013Feb0077 Constantia Flexibles GmbH SGH (No. 2) Limited 2/25/13 I Approved 4/30/13

2013Mar0108
Land and Agricultural Bank of South 
Africa

The operating lending book of Suidwes 
Agriculture (Pty) Ltd

3/12/13 L Approved 4/30/13

2013Mar0114 African Procurement Agencies (Pty) Ltd B&J Meltz (Pty) Ltd 3/15/13 I Approved 4/30/13

2013Feb0057 VKB Agriculture (Pty) Ltd
Noord-Transvaalse Kooperasie (Eindoms) 
Beperk

2/15/13 I Approved 5/6/13

2013Mar0090 Clover SA (Pty) Ltd
The bottled water division of Nestle (South 
Africa) (Pty) Ltd

3/1/13 I Approved 5/6/13

2013Apr0140 Delta Property Fund Limited
Two properties owned by Trifecta Holdings 
(Pty) Ltd; and two properteis owned by 
Trifecta Trading 434 Property 4 (Pty) Ltd

4/2/13 I Approved 5/6/13

2013Apr0152 Vivident Income Fund Limited Various sellers in respect of  Access Park 4/12/13 I Approved 5/6/13

2012Dec0757 Holdco
Lanseria International Airport (Pty) Ltd and 
Execujet Airline Investments (Pty) Ltd

12/20/12 L
Approved 

with 
conditions

5/6/13

2013Mar0093 CA Sales Holdings (Pty) Ltd Pack ‘n Stack Investment Holdings (Pty) Ltd 3/1/13 L Approved 5/14/13

MERGERS update
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Case Number Primary Acquiring Firm Primary Target Firm
Initial date 

filed
Size Status

Date 
Finalised

2013Mar0120 One Financial Services Holdings (Pty) Ltd Kiln South Africa (Pty) Ltd 3/15/13 S Approved 5/14/13

2013Mar0131 Manline (Pty) Ltd Pack Port Trading (Pty) Ltd 3/25/13 I Approved 5/14/13

2013Mar0135 Mott MacDonald Holdings (SA) (Pty) Ltd PDNA Holdings (Pty) Ltd 3/26/13 I Approved 5/14/13

2013Apr0144 Fortress Income 2 (Pty) Ltd

The immovable properties and property 
letting enterprises of Pick ‘n Pay Rustenburg, 
Central Park Bloemfontein, Nelspruit Plaza, 
New Redruth Alberton, Sterkspruit Plaza and 
Tzaneen Centre

4/4/13 L Approved 5/14/13

2013Apr0149 Delta Property Fund Limited
The SARS Randburg building owned by 
Tiradeprops 115 (Pty) Ltd

4/8/13 I Approved 5/14/13

2013Apr0165
South African Workforce Housing Fund 
SA

Spring Valley Developments (Pty) Ltd 4/25/13 I Approved 5/14/13

2013Mar0099 Cannistraro Investments 282 (Pty) Ltd Alert Steel Holdings Limited 3/7/13 I
Approved 

with 
conditions

5/14/13

2013Apr0147 Incolabs (Pty) Ltd Acdoco SA 2007 (Pty) Ltd 4/5/13 I Abandoned 5/20/13

2013Feb0088 Delta Property Fund Limited
One property owned by Vukile Property Fund 
Limited

2/28/13 I Approved 5/21/13

2013Apr0163 Standard Chartered Bank
The Custody Business and Trustee Business 
of ABSA Bank Limited

4/24/13 I Approved 5/21/13

2013Mar0112
Bertelsmann SE & Co. KGaA and 
Pearson PLC

The English, Spanish and Catalan Language 
Trade Publishing divisions and Imprints of 
Bertelsmann’s Random House division and 
the Trade Publishing Business and Assets of 
the Penguin Group

3/13/13 I Approved 5/28/13

2013Mar0116 Allem and Sassen (Pty) Ltd
Currie’s Post Trading cc and Currie’s Post 
International cc

3/15/13 I Approved 5/28/13

2013Mar0118 The Bidvest Group Limited Amalgamated Appliance Holdings Limited 3/15/13 L Approved 5/28/13

2013Mar0123
Presmooi (Pty) Ltd; Savyon Building (Pty) 
Ltd and IPS Investments (Pty) Ltd

Drystone Investments (Pty) Ltd; Prophold 
Limited; Odeon Investments (Pty) Ltd and 
Adamax Property Projects Persequor Park 
(Pty) Ltd, in respect of 7 (seven) property 
letting enterprises

3/19/13 L Approved 5/28/13

2013Apr0156 Ingenuity Property Investments Limited

Insight Property Developers (Palmyra Road) 
(Pty) Ltd and a portfolio of properties owned 
inter alla by Century City Property Investment 
Trust

4/19/13 I Approved 5/28/13

2013Apr0164 SMEI Projects Holdco (Pty) Ltd SMEI Projects (Pty) Ltd 4/25/13 L Approved 5/28/13

2013May0173
Industrial Development Corporation of 
South Africa Limited

China Africa Motors (Pty) Ltd 5/6/13 I Approved 5/28/13

2013May0176 Tower Property Fund Limited Turquoise Moon Trading 258 (Pty) Ltd 5/7/13 S Approved 5/28/13

2013May0215 Tower Property Fund Limited City Square Trading 522 (Pty) Ltd 5/7/13 I Approved 5/28/13

2013May0181 Tower Property Fund Limited Lucky Bean Property Investments (Pty) Ltd 5/7/13 S Approved 5/28/13

To page 16
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Case Number Primary Acquiring Firm Primary Target Firm
Initial date 

filed
Size Status

Date 
Finalised

2013May0195 Nicholas Viljoen Trust RECM and Calibre Limited 5/10/13 I Approved 5/28/13

2013Mar0115
The Corob Trust, The Palm Trust and 
others

Longland Investments (Pty) Ltd and Tangmere 
Investment Corporation (Pty) Ltd

3/15/13 L
Approved 

with 
conditions

5/28/13

2013May0205 Denali Intermediate Inc. Dell Inc 5/13/13 I Approved 6/3/13

2013May0211 Bidvest Paperplus (Pty) Ltd The Masterpack business and the properties 5/14/13 I Approved 6/3/13

2013May0219 Fruit & Veg City (Gauteng) (Pty) Ltd Fruit & Veg City (Mafikeng) cc 5/17/13 I Approved 6/3/13

2013May0227 Delta Property Fund Limited
The SARS Bellville building, owned by the 
Schaeffer Technologies Trust

5/21/13 I Approved 6/3/13

2013May0175 Tower Property Fund Limited
The Cape Quarter Property Company (Pty) 
Ltd and Porch Properties 30 (Pty) Ltd

5/7/13 I
Approved 

with 
conditions

6/3/13

2013Mar0130 Wasteman Holdings (Pty) Ltd

The movable assets of Waste Giant General 
Waste (Pty) Ltd, Waste Giant Rentals (Pty) 
Ltd, Waste Giant Specialised Services (Pty) 
Ltd and Waste Giant Landfill (Pty) Ltd

3/19/13 S Approved 6/11/13

2013Apr0157
Land and Agricultural Bank of South 
Africa

The Performing Financial Products of the 
Lending Book of GWK Limited

4/19/13 L Approved 6/11/13

2013Apr0162
Land and Agricultural Bank of South 
Africa

Statufin Financial Services (Pty) Ltd 4/22/13 L Approved 6/11/13

2013May0177 Shoprite Checkers (Pty) Ltd
The purchase of Erf 1450 Sandbaai from 
Whale Coast Village Mall (Pty) Ltd

5/2/13 S Approved 6/11/13

2013May0223
Volkswagen Financial Services South 
Africa (Pty) Ltd

Volkswagen Financial Services South Africa, 
a division of Wesbank, a division of FirstRand 
Bank Limited

5/20/13 L Approved 6/11/13

2013May0228
Boxer Parent Company,Inc and Goldern 
Gate Capital Opportunity Fund

BMC Software, Inc 5/21/13 I Approved 6/11/13

2013Mar0110 Weir Heavy Bay Foundries (Pty) Ltd
The assets of Xmeco Foundry (Pty) Ltd and 
the Immovable property of Illando Properties 
(Pty) Ltd

3/13/13 I
Approved 

with 
conditions

6/11/13

2013Mar0113 Pacorini Metals Europe B.V. (Netherlands) Access Freight Group (Pty) Ltd 3/14/13 L
Approved 

with 
conditions

6/11/13

2013May0174
Mergance Africa Property Investment 
Trust

Capital Property Fund, Pangbourne Properties 
Limtied, Monyetla Property Holdings (Pty) Ltd

5/7/13 I
Approved 

with 
conditions

6/11/13

2012Apr0223 Eurocopter S.A.S. Sagena (Pty) Ltd 4/26/12 S Abandoned 6/13/13

2013Mar0132 ASF Holdings MU (Mauritius) Ramanas Farms (Pty) Ltd 3/26/13 I Approved 6/19/13

2013Apr0148 Cipla Limited Cipla Medpro (Pty) Ltd 4/5/13 I Approved 6/19/13

2013Apr0154 Times Media Group Limited BDFM Publishers (Pty) Ltd 4/15/13 I Approved 6/19/13

2013May0240 Main Street 1128 (Pty) Ltd Universal Storage Solutions (Pty) Ltd 5/30/13 I Approved 6/19/13

2013May0241 KKR & Co. L.P. Gardner Denver, Inc. 5/30/13 I Approved 6/19/13

2013May0247 Bestmed Medical Scheme Minemed Medical Scheme 5/31/13 I Approved 6/19/13

MERGERS update
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settle on the basis that the settlement 
agreement will include, amongst others, 
the behavioural, structural remedies 
and the remedies that will inhibit flow of 
commercially sensitive information.

In terms of the settlement agreement 
between the parties, Senwes agreed that 
the terms of the transaction documents, 
submitted during the Bunge Senwes 
Joint Venture, shall continue to apply, 
and the terms of this Agreement shall 
accordingly govern the remaining grain 
business of Senwes which does not form 
part of the Bunge Senwes Joint Venture. 
(Senwes Limited and Bunge Senwes 
Africa (Proprietary) Limited Case number: 
2011Jun0080. This merger was approved 
with conditions.)

In terms of the conditions imposed in the 
Bunge Senwes Joint Venture, Senwes is 
required to ensure that all services that 
are offered for purposes of the storage 
and handling of grain and oilseed (‘storage 
services’) to Bunge Senwes Africa (Pty) 
Limited (‘Bunge Senwes Africa’) are 
made available on the same terms and 
conditions. This includes, but is not limited 
to storage and handling costs, and all other 
storage services, taking into consideration 
that different storage and handling options 
may be offered by Senwes, based, inter 
alia, on volume of grain stored, duration or 
time of storage or location of the relevant 
silo, to all clients (including Bunge Senwes 
Africa). 

In respect of the remaining terms of the 
Agreement, Senwes agreed that, amongst 
others:

•	 The remaining grain marketing 
business owned by Senwes, 
comprising Senwes’ client base and 
goodwill in relation to white maize, 
sunflower and diverse commodities, 
will be transferred by Senwes to 
a separate legal entity owned by 
Senwes (referred to as “Newco”) by 
31 May 2014, or a date falling nine 
months after the confirmation of this 

Agreement by the Tribunal, whichever 
is earlier;

•	 Senwes shall ensure that both its 
grain trading business and storage 
business are operated as distinct 
business units, and that Newco will 
not be treated differently to any other 
trader in terms of storage;

•	 Senwes shall be the sole shareholder 
of Newco. It may, however, introduce 
another company (“Holdco”) between 
itself and Newco, provided that Holdco 
is a 100% subsidiary of Senwes and 
that Holdco holds 100% of the shares 
in Newco. Although Senwes may 
introduce other shareholders at a 
later stage, or restructure Newco or 
Holdco, any such steps will be subject 
to the prescribed merger notification 
procedure in terms of the Act;

•	 Senwes shall offer all parties that 
store grain with it, including Newco, 
other grain traders and its Grainlink 
Operations, equal access to its 
various storage options on identical 
terms, save for such differentiation 
that may legitimately be made under 
the Act, taking into consideration 
that different storage options may 
be offered by Senwes, based on the 
volume of grain stored, the duration 
or time of storage, the location of 
the relevant silo, the type and quality 
of the commodity, the capacity 
utilisation of the silo or such other 
basis of distinction; and

•	 Newco shall have a separate and 
distinct board of directors to that of 
Senwes, which will include (a) non-
executive director/s not affiliated to 
Senwes. Senwes and Newco shall 
have their own employee incentive 
schemes.

These terms of the settlement agreement 
are deemed to be more appropriate 
and effective to allay the previously and 
anticipated anti-competitive concerns. 
Consequently, it is believed that the 
market for the grain storage will be more 
transparent and competitive to all market 
participants.

Commission and Senwes reach settlement in 
the grain storage market

Continued from page 13

•	 Declaring that the margin squeeze 
conduct, found to be a contravention 
of section 8(c) of the Act, constitutes 
a prohibited practice in terms of the 
Act for the purposes of section 65 of 
the Act. For clarity it is recorded that 
Senwes engaged in such conduct 
in supplying storage to downstream 
rivals, in a market in which it was 
dominant. Downstream traders are 
those who trade in the physical market 
for grain at a price that prevents 
traders who trade in the physical 
market for grain (i.e. competitors of 
Senwes) from earning a viable price/
cost margin in the area in which 
Senwes is dominant. The period of 
trade is applicable from 1 May 2003 
to 20 December 2006.

After its unsuccessful appeal to the CAC, 
Senwes appealed, with the leave of the 
Supreme Court of Appeal (‘SCA’), to the 
SCA. 

This Court upheld Senwes’ appeal. It held 
that the Tribunal had exceeded its powers 
under the Act when it ruled that Senwes 
had contravened section 8(c) by engaging 
in a margin squeeze. 

The Commission appealed to the 
Constitutional Court (‘Çoncourt’), which 
held that a margin squeeze complaint did 
not form part of the referral, but instead 
that the referral covered a contravention 
of section 8(c) of the Act. In addition, 
the Court set aside the order issued 
by the SCA. It ordered that the ruling of 
the Tribunal be amended by deleting 
reference to ‘margin squeeze’. The Court 
referred the matter back to the Tribunal for 
a hearing on remedies.

The Commission‘s settlement with 
Senwes
After the Concourt decision, Senwes 
approached the Commission in an effort to 
explore possible settlement of the matter. 

The Commission then considered the 
settlement proposal and agreed to 
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The Commission welcomed the Global Competition Review (GCR) 
12th annual survey of the world’s competition authorities. The 
GCR published its annual survey on 04 June 2013. The survey 
ranks competition authorities according to criteria including their 
enforcement record, operations, efficiency and reputation.

The Commission maintained its three-star rating. The GCR 
commended the Commission’s hard work for winning several 
high profile prosecutions before the courts and its outstanding 
work in mergers. The most noteworthy court ruling in favour of 
the Commission was the Senwes case. In 2011, the Supreme 
Court of Appeal held that the Tribunal had exceeded its powers 

Commission pleased with retaining its 
rating in the Global Competition Review
Editor

under the Act when it ruled that Senwes had engaged in a margin 
squeeze because it concluded that the margin squeeze complaint 
did not form part of the Commission’s referral to the Tribunal. The 
Commission appealed to the Constitutional Court, which found in 
favour of the Commission and, importantly, held that the Tribunal’s 
powers to determine complaints of anticompetitive conduct are 
not limited by the scope of the complaint referral. The court 
confirmed that agricultural company Senwes abused its dominant 
position.

The GCR observed that the Commission had issued fewer fines 
in 2012. The value of administrative penalties is not predictable as 
it depends on the number of cases settled, which is influenced 
by the willingness of parties to settle and the ability to negotiate 
mutually acceptable terms of settlement, as well as the relevant 
turnovers of the infringing firms. Thus lower penalties in rand value 
is not, in itself, an indication of the number, complexity or severity 
of the sanctions imposed.

The GCR raised a major concern regarding the turnover of senior 
staff. It is true that a number of senior staff left the Commission 
in the past year. The Commission acted swiftly in appointing an 
acting Manager for the Policy & Research Division to replace 
Dr Simon Roberts, the former Chief Economist and manager of 
that division, who left at the end of 2012. Mr Junior Khumalo, 
a seasoned economist, has been with the Commission for 
nearly 12 years. The departure of Tembinkosi Bonakele, Deputy 
Commissioner, was also a big loss to the Commission. The 
Economic Development Minister, Mr Ibrahim Patel appointed two 
Acting Deputy Commissioners for a period of six months to bolster 
the Commission’s efficiency and decision-making processes, 
whilst the recruitment process is underway.

Deputy Commissioners, Trudi Makhaya and Advocate Oliver Josie 
were already part of the Executive Management of the Commission 
with Ms Makhaya serving as Divisional Manager for Advocacy and 
Stakeholders Relations since 2012 while Advocate Josie was the 
Divisional Manager responsible for Cartels since 2011.

The Commission injected new blood into its senior management 
team, with appointments made in the mergers and enforcement 
divisions. These new appointments bring international experience, 
analytical and investigative rigour to our work.
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The Commission is already addressing staff turnover and morale 
issues at all levels of the organisation. It is performing an analysis of 
its staff turnover to put appropriate measures in place to address 
any concerns highlighted. It further continues to implement its 
existing measures such as performance bonuses, year-end 
awards to recognise high performing employees, internal rotation 
opportunities, study loans, local and international sabbaticals and 
local and international short courses as a means to incentivise 
and retain its staff. It is important to note that the Commission’s 
staff is high skilled at almost all levels and with the experience 
gained in the Commission, employees become marketable to 
both the private and public sectors.

The Commission is putting measures in place to address current 
challenges and to improve its performance results in the current 
financial year. The Commission is pleased with retaining its rating, 
which puts us in the same league as the Ireland’s Competition 
Authority, Russia’s Federal Antimonopoly Service and Norway’s 
Competition Authority. The Commission aims for an improved 
rating as it develops and implements its new strategy for the 
forthcoming five year planning cycle.

Continued from page 18
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Visit the Competition Commission online at www.compcom.co.za for more information about 
the Commission and the Act. You may also forward enquiries, comments and letters to:

THE EDITOR 
Advocacy and Stakeholder Relations Division

Private Bag X23, Lynnwood Ridge, 0040
E-mail: CCSA@compcom.co.za 
Tel: (012) 394 3200
Fax: (012) 394 0166

Competition News is issued quarterly and if you would like to receive future copies, you 
can subscribe at www.compcom.co.za/subscription to enable us to add your details to the 
distribution list.

© Please note that the information contained in this document represents the views of 
the authors and does not necessarily constitute the policy or the views of the Competition 
Commission. Any unauthorised reproduction thereof will constitute copyright infringement. 
Persons interested in this information should not base their decisions thereon without 
obtaining prior professional advice.

Where to get hold of us

ccsa@compcom.co.za
www.compcom.co.za/subscription
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