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07 September 2018 
 
 
The Health Market Inquiry Panel 
Competition Commission 
 
Email: PaulinaM@compcom.co.za 
 
 
Dear HMI Panel, 
 
Re: Comment on the Health Market Inquiry (HMI): 
 
The Competition Commission published the HMI for public comment on the 6 July 2018. 
Interested persons were invited to submit any substantiated comments or representation on 
the findings and recommendations of the HMI Panel by 07 September 2018. 
 
The Independent Community Pharmacy Association (ICPA), a registered non-profit company, 
acts in the interests of one of the largest pools of pharmaceutical professionals in the 
healthcare sector with over 1 100 pharmacies, about 2 500 pharmacists and 20 000 supportive 
healthcare personnel spread across metropolitan, urban and rural South Africa. Our members 
are dedicated to improving the health and wellness of all people in the communities they serve 
and as such we have an interest in the HMI recommendations and we thank you for the 
opportunity to comment. 
 
ICPA aligns with many of the findings of the HMI and supports. ICPA supports the 
recommendations aimed at “improving transparency, accountability and the alignment of 
interests of consumers and funders.” We also support the focus on “improving measures of 
value, in particular healthcare outcomes”, however disagree with the Panel’s findings that 
there is an “absence” of healthcare outcomes. In terms of the Rules relating to the Code of 
Conduct for pharmacists and other persons registered in terms of the Pharmacy Act (BN 108 
of 24 October 2008, GNR 31534) and in particular Rule 1.1, a pharmacist’s professional duties 
must be the wellbeing of both the patient and other members of the public. In adhering to this 
principle, the pharmacist’s goal in the provision of medicine therapy should be to achieve 
appropriate therapeutic outcomes that contribute towards patients’ health and quality of life.  
 
As pharmacists we believe that existing provisions in law guide pharmacists on the 
requirement to perform their professional duties, focussing on the outcome of the clinical 
engagement. Further, in terms of the Rules relating to Good Pharmacy Practice (GPP), and 
in particular rule 2.7.1.3.2 under the heading “Dispensing procedures”, and the sub-heading 
“Monitoring patient outcomes” –  
(a) a pharmacist must assess the patient for signs of compliance, effectiveness and safety of 
the therapy; and  
(b) taking into consideration the legal requirements, the pharmacist should identify areas for 
modification, implementation of modification, revise the patient record and record the action 
taken.  
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The SAPC has an established permanent inspectorate which inspects pharmacies on an 
annual, biannual or triannual basis, where such pharmacies are required to provide proof of 
monitoring patient outcomes. In terms of the inspection tool used by the SAPC inspectors, 
pharmacists are required to provide evidence that there are procedures in place in the 
pharmacy for the monitoring of the patients’ progress. 
 
ICPA supports efforts to correct “failures in pooling of funds, improved management of supply 
induced demand and methods to address concentration in the market.” We whole-heartedly 
agree that recommendations are aligned with the national policy trajectory towards Universal 
Health Coverage. 
 
ICPA comment and suggestions on Chapter 10: Recommendations. 
 
 
 
 
 
 

 

  

ICPA endorses recommendation 30. alternative models of care that lower healthcare 

expenditure. We believe that multi-disciplinary team-based care is essential to provide a cost-

effective primary healthcare offering. Presently, various statutory bodies prevent this model. 

The ethical rules of the HPCSA and to a lesser extent the SANC, need urgent review. The 

South African Pharmacy Council has been very proactive and lifted the prohibition of different 

healthcare professionals working together for the benefit of the patient a while ago but we 

have encountered resistance and challenges by HPCSA when medical doctors, nurses and 

pharmacists collaborate. 

Pharmacists from every sector of pharmacy from manufacturing, academia, wholesale, 

institutional to community pharmacy, have formed a NHI Pharmacy Stakeholders Forum, in 

which we are collaborating to produce a single pharmaceutical solution for the roll-out of NHI. 

We are happy to share our vision with the Panel. 

 

 

 

 

 

The ICPA supports recommendation 61. But would like to add the following to improve 

competition: 

In 2003 the Pharmacy Act was amended to allow lay persons to own a pharmacy. This resulted 

in corporate pharmacy chain stores opening hundreds of pharmacies (Clicks currently owns 

515 pharmacies) with considerable collective purchasing, marketing and negotiating power. 

The organisations have further increased their market power with vertically integrated models 

where they own community pharmacies, courier pharmacies, distributing pharmacies, 

30. The Inquiry would like to see an environment in which schemes promote alternative 
models of care that lower healthcare expenditure.  
This includes: 
30.1. multidisciplinary team-based care, 
30.2. investing in models of care where appropriate providers provide primary care, 
30.3. re-affirming/strengthening the care co-ordinator role of GPs, 
30.4. investing into innovation forms of care, 

 

61. Supply-side regulatory measures aim to affect the behaviour or operation of health 
care service providers and usually include four critical pillars: 
61.1. healthcare capacity planning, 
61.2. economic value assessments, 
61.3. implementation of appropriate payment mechanisms, and 
61.4. outcome measurement, registration, and reporting. 
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wholesale pharmacies and a manufacturing pharmacy. This allows corporate pharmacy to 

access profit at many different levels (manufacturer’s mark up, distribution fees, logistic fees 

and dispensing fees). It is unlawful for community pharmacies to have a direct or indirect 

beneficial interest in a manufacturing pharmacy in terms of the Pharmacy Act, No 53 of 1974 

(“the Act”) read with the regulations relating to ownership and licencing of pharmacies (“the 

Regulations”). ICPA has argued that the aforementioned beneficial interest results in a conflict 

of interests between the furthering of financial interests of the manufacturing pharmacy and 

the retail community pharmacy, against the interests of patients who require that they be 

provided with the best products at the best prices. We believe that the Act, read with the 

Regulations, clearly aims to prevent such a conflict between patient interests and financial 

interests and to minimize the risk of a retail pharmacy promoting the medicines of a 

manufacturing pharmacy wherein it has a beneficial interest. These models form alliances with 

funders to form closed DSPs and financially penalise patients that do not accept services from 

the DSP arrangement. 

Our members, individually owned community pharmacies that have been serving the local 

communities, in some instances, for many decades do not enjoy the same buying power and 

are prohibited to bargain, purchase and market together as this is anti-competitive. ICPA 

requests that the Panel allow associations exemption from the Competition Law to enable 

independent pharmacies to exert collective buying power to ultimately lower costs of 

healthcare to our clients. This is supported in recommendation 108. We further, ask the Panel 

to investigate models of integration and cross-subsidisation which threaten the constitutional 

rights of patients to chose healthcare providers and products.  

 

 

 

 

 

 

 

Pharmacy owners have to apply for a licence from the National Department of Health (NDoH) 

and a Recording Certificate from SAPC to open a pharmacy. There is a strict set of criteria 

which measure need. ICPA believes that pharmacies already fulfil the CON requirements 

recommended above. See Regulation 7. Conditions for the ownership of pharmacies.— (1) A 

person who may own a pharmacy in terms of section 22A of the Act and who applies for a 

licence in terms of section 22 of the Act shall provide the Director-General with— (a) proof that 

such person is able to comply with standards of Good Pharmacy Practice as determined by 

the council, and where applicable, Good Manufacturing Practice or Good Distribution Practice 

as determined by the Medicines Control Council, a body established in terms of section 2 of 

the Medicines Act; 

Further to the CON, ICPA recommends that the Panel investigate a means whereby the scope 

of practice of different healthcare professionals are protected and that the CON limits scope 

creep. For example, if a pharmacy exists in an area then they are best suited to provide 

dispensing services. Other healthcare professionals in the area should not be granted licences 

to dispense. The separation of prescriber and dispenser is critical to the welfare of patients. It 

acts as a second check for prescribing errors and prevents perversities as the prescriber is 

Facility Licensing 
68. The National Health Act provisions dealing with the issuing of certificate of need 
(CON) need to be implemented in a manner that gives effect to the constitutional right of 
access to healthcare services.9 The Minister may issue appropriate regulations for the 
granting of the CON in line with a centralised national licensing framework for all health 
establishments, including day clinics, hospitals, sub-acute facilities as well as primary 
care facilities such as dental surgeries, GP rooms and primary care clinics. The 
extension of the licensing regime beyond acute facilities can be implemented over time. 
Provincial health authorities will remain responsible for assessing and granting licences 
according to the principles set out in the national licensing framework. 
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not influenced by the stock he holds, nor does he/she have a vested interest in the cost of the 

medicine prescribed.  

 

 

SAPC has an established inspectorate as already mentioned. All pharmacies are regularly 

inspected for compliance to GPP and the Pharmacy Act. We raise this fact so that the Panel 

can ensure that there is no duplication of efforts by statutory councils eg SAPC, SAHPRA and 

OHSC. 

 

 

 

 

 

ICPA welcomes new models of care and carefully researched alternative re-imbursement 

models. We urge the panel to ensure that small individual pharmacies have the same access 

to contracts that the large powerful corporates do. If the small independent pharmacy is not 

protected, then access to pharmaceutical services could be reduced as often these 

pharmacies provide services in townships and deep rural areas where corporates do not open. 

 

 

 

 

 

 

 

ICPA fully supports recommendation 105 and all the sub-paragraphs with emphasis on 105.5 

and 105.6. By preventing vertical integration, cross subsidisation and other perversities 

healthy competition can be ensured. 

 

 

 

 

 

ICPA supports recommendation 108 and as an association will seek relief from the 

Competition Act to ensure the viability and competitiveness of our members. However, we 

caution the Commission on the potential burden another regulatory body would inflict on our 

70. Regular monitoring, inspection and reporting will be embedded in the licensing 
framework to ensure that a reliable database of supply side services is established. 
 

103. As a result, fee-for-service prices are now largely determined bilaterally between 
individual providers and funders (either individual schemes or with administrators on 
behalf of all the schemes they administer), or between associations of providers and 
funders. Fee-for service tariffs, regardless of how they are negotiated, are a reflection of 
market failure within the private healthcare system. These prices do not consider quality 
of care, nor do they consider or try to reduce supply-induced demand. 
 

105. The Inquiry’s recommendations on the pricing of health services are made with the 
following principles in mind: 
105.1. Ensuring greater access to quality healthcare services by improving affordability of 
private healthcare goods and services; 
105.2. Reducing price uncertainty for healthcare services; 
105.3. Introducing fixed tariffs for PMBs to manage healthcare expenditure; 
105.4. Standardising coding systems to facilitate the monitoring, analysis and publication 
of expenditure trends and health outcomes; 
105.5. Promoting innovative models of healthcare funding and delivery; and 
105.6. Promoting competition among service providers. 

 

108. While the HMI does not support a review of the 2004 consent orders, the HMI’s 
recommendations seek to balance both a pro-competitive outcome as well as an 
interpretation of the Competition Act that is in line with the constitutional imperative of 
equitable access to healthcare. In this regard, the HMI does not recommend a blanket 
ban of collective bargaining, but rather proposes that bargaining should be facilitated by 
the SSRH, to safeguard against collusive behaviour among competitors and foreclosure 
of new entrants. 
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highly regulated environment. We recommend the utilisation of current regulators. We expand 

on this in our conclusion. 

 

 

ICPA fully endorses this – it is overdue! 

 
 
 
 
 
 

 

Regulations to the Medical Schemes Act allows Medical Schemes to appoint Designated 

Service Providers (DSPs) in certain instances to the exclusion of Independent Community 

Pharmacy (ICP). Consumers are further channelled to DSP’s by medical aid schemes levying 

penalty co-payments should a consumer visit a non-DSP.  

ICPA does not dispute the DSP or co-payment mechanisms allowed in law and recognises 

that it is necessary to curb healthcare costs imposed on schemes as a result of PMB 

(Prescribed Minimum Benefit) legislation. At issue is the manner in which DSP’s are appointed 

and the manner in which the penalty co-payments are calculated by schemes. The practices 

of schemes in unilaterally appointing closed DSPs and calculating the quantum of the punitive 

co-payment as a percentage of the dispensing fee and Single Exit Price (SEP) of the medicine 

excludes ICP’s from competing with selected DSPs. ICPA urges the Panel to declare this an 

undesirable business practice for the following reasons; 

• The consumer’s choice is removed with regards to the selection of his/her service 

provider of choice 

• The selection of DSP is not based on quality of care nor positive patient outcomes but 

rather on price or relationships alone 

• Schemes are allowed to appoint DSP’s only for PMB related conditions (chronic 

medicines). This leads to fragmented medicine supply where consumers obtain their 

chronic medicines from one service provider but their acute medication from another. 

This is NOT good pharmaceutical care and is dangerous for the consumer. 

• Perversities exist in the healthcare environment where managed healthcare 

organisations, courier pharmacies, medical schemes, manufacturing pharmacies and 

IT software vendors all exist within a corporation and the DSP arrangements are 

awarded within the structure excluding all external providers. These arrangements are 

not transparent, and no-one knows whether there is a saving or benefit for the scheme 

beneficiaries. 

The Council for Medical Schemes published an undesirable business practice in June 2017 
for comment. To date nothing further has transpired. To a certain extent the Panel has 
identified some of these challenges and problems as is seen in recommendation 155. 
 
 
 
 
 

146. review of the HPCSA ethical rules to allow for multidisciplinary practices and global 

fees 

 

PROVIDER NETWORKS 
152. We have concluded that provider networks in general have a net positive impact on 
competition and should continue to be an option in the sector’s drive to provide quality 
care based on value. The benefits of preferred- or designated provider networks to 
consumers include that consumers can receive more favourable pricing and certainty 
that they will receive treatment without facing balance billing. 
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ICPA fully supports recommendation 155 which requires urgent intervention. 
 

 

 

 

 

 

 

 

 

 

 

ICPA believes that corporates, including Administrators owning courier pharmacies, 

community pharmacies and manufacturing pharmacies not only contravene the Pharmacy Act 

and Ownership Regulations but will negate the competition suggested in 155.8. ICPA urges 

the Panel to investigate these incongruencies where the corporates are exploiting loopholes 

in the Law. 

 

 

ICPA fully supports recommendation 157. Funders and consumers should be empowered 
through transparency and access to information allowing them to engage services of providers 
based on patient outcomes and not just on price. 
 
 
 
 

155. However, there are some concerns associated with provider networks. These 
include the potential exclusionary nature of networks and a reduction in consumer 
choice. To ensure that networks are beneficial to consumers, the inquiry recommends 
the following: 
155.1. The structure of network agreements must promote transparency regarding 
pricing, health outcomes, and location of practitioners and facilities; 
155.2. Reasonable patient access to service providers must be a key consideration in 
development of provider networks, 
155.3. Network arrangements should not restrict service providers from charging fees 
that are lower than those negotiated even by their own network managers; 
155.4. Network contracts should contain an element of sustainable risk transfer; 
155.5. Network contracts should be designed to ensure that they measure, monitor and 
reward delivery of quality care; 
155.6. Any provider who can match network FFS prices set up by any medical scheme 
network should be allowed to provide services to the same scheme population. 
However, selective contracting on patient volumes, price and quality must be 
allowed for ARM agreements to be effective; 
155.7. Network arrangements must progressively reduce fragmentation of service 
delivery and promote integrated delivery among clinicians, without introducing 
incentives for supplier induced demand. 

 

155.8. Network arrangements must promote competition among health care product 
suppliers i.e. avoid product exclusivity without selected network suppliers having 
been involved in competitive bidding; 
155.9. Arrangements must promote local funder/provider contracting; 
155.10. No penalties must be levied on consumers for emergencies and poorly 
accessible network providers; and 
155.11. No balance billing for services provided by approved network providers must 
be allowed. 

 

OUTCOMES MEASUREMENT REPORTING SYSTEM 
157. One of the key competition challenges we identified is that there is no reliable 
information available on health outcomes in the private healthcare sector. 
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CONCLUSION: 
 
In conclusion, ICPA welcomes initiatives that seek to improve the quality of healthcare in both 
the public and the private sectors. We acknowledge that the Panel and the Commission are 
investigating ways to improve quality healthcare using a competition driven model within the 
private sector. However, ICPA notes that there are other issues within the healthcare sector 
that limit or eradicate the patient’s right to make a choice as to which healthcare provider they 
must go to, which business practice is not based on quality of healthcare services, but other 
force factors. Considering the above ICPA would also like to caution the Commission on 
initiatives that may potentially burden a healthcare sector that is already subject to a number 
of regulatory bodies, which often result in:  
(a) overlapping of functions i.e. OHSC and SAPC in terms of facilities; and  
(b) the financial burden to the healthcare provider, i.e. license fees, annual fees for 
professionals and facilities, Board of Healthcare Funders fees for practice code numbers, 
potentially OHSC fees to be part of the NHI initiatives. In this regard we urge the Commission 
to look at existing regulatory bodies and consider whether the issue of outcomes reporting, 
and analysing, cannot be included into the functionality of one of these bodies. This would be 
opposed to the creation of a brand-new regulatory body.  
 
Kind regards 
 

 
 
Jackie Maimin 
CEO 
Independent Community Pharmacy Association 


