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Does competition
policy benefit the rich

or the poor? 

T
his year, the South African
competition authorities hosted the
Annual Conference of the
International Competition Network

from the 3rd to the 5th May, and co-hosted a
‘pre-conference’ on competition and
development with Tralac (the Trade Law
Centre). During the discussions in both
conferences, the plight of developing
countries came under the spotlight, and
several speakers emphasised that the ‘abuse
of a dominant position’, or what is referred to
in some other jurisdictions as ‘unilateral
conduct’, can be more problematic for

smaller, developing economies than it is for
mature, industrialised economies.

Within less-developed economies there are
also a higher proportion of low-income
households. 

Therefore one might wonder whether
developing economies are more prone to the
exertion of market power by dominant firms
and whether poor households are more
negatively affected by this price-raising effect
than are well-to-do households.  

IN THIS EDITION
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Less-developed economies have smaller
markets that can often be served
adequately by just one or two firms, but
that restricts the amount of competition in
many industries. Imports from adjacent
countries can place constraints on abusive
pricing by dominant domestic firms.
However, many of these goods and
services are effectively non-tradable
because of licensing restrictions (e.g.
telecom, banking etc) or because of the
inherent nature of the product (e.g. land
and many services) or because of the
remoteness of the economy from other
markets. 

In terms of the distances from its major
trading partners, South Africa is one of the
most geographically remote markets in the
world. In such instances transport costs
represent a large proportion of the final
price and thus distance acts as a natural
tariff barrier, particularly for low value / high
volume goods which are expensive to
import from a competing supplier. 

Accordingly, for reasons such as…

• import parity pricing (affecting
petroleum, steel, chemicals etc)

• tariff protection (e.g. in the case of
motor vehicles)

• licensing restrictions (e.g. in the
telecom and retail banking sectors)
and

• inherent non-tradability

many final goods and services in South
Africa are priced too high. The detriment to

consumers is of grave
concern to the

competition
authorities,
and so now

we turn
t o

the question of who is hurt more by high
prices – those who spend more in total, or
those for whom spending represents most,
or all, of their income?

Firstly let us consider high-income
households: total spending on final goods
and services is highest amongst this group
and therefore if prices are too high, the rich
are hurt the most – in absolute terms. This
is because their expenditure rises in step
with the affected prices. But remember that
high-income households are in the
fortunate position of having enough
income to meet their monthly expenditure
needs. After expenses, most if not all of
these households are able to set aside a
sum for saving or investment purposes
and many will still have enough (or some)
money left over as a cushion to absorb
price rises. Rising prices might cause the
well-off members of society to economise
on certain non-essential or luxury items,
but at worst they will ‘feel the pinch’ or rely
more on their ‘cushion’ than they had
anticipated.

This is not the case for low-income
households. The majority of South Africans
spend virtually all of their income on…

• essential services (e.g. transport and
accommodation)

• non-durable consumption items (e.g.
food, soap)

• semi-durable consumption items (e.g.
clothing)

with little or nothing left over for
• emergencies
• medical aid
• investments
• savings or
• durable goods (goods consumed over

several periods).

For people living such a hand-to-mouth
existence, it is of little comfort that unduly
high prices mean that wealthy households
are outspending them on consumption in
absolute terms. The poorest households
spend all of their income which means that
if certain prices are higher than they might
be under more competitive conditions,
then the poor must cut back on
consumption, rather than simply spending

more than they would have liked to. Unlike
the richer sector, poorer households will
spend all of their income on essential
items, so coping with high prices is not
simply a matter of cutting out luxuries, it
very often means cutting out essentials.

What does all this mean? 

Competition authorities in developing
countries should prioritise the fight against
the overpricing of essential goods and
services. If the prices of electricity, water,
transport services, basic food,
accommodations and so on are too high,
then low-income households will have no
option but to cut back on these essentials
and consume at sub-optimal levels. In
short, high prices lead to impoverishment
for low-income households. On the other
hand, in response to higher prices on
essential goods and services, high-income
consumers will simply spend more on
essentials or they may need to dip into
their savings or divert some of their
spending away from non-essentials.

But if the prices of luxury goods and
services rise, then there is no effect on
low-income households, because they
were not spending their money on luxuries
in the first place - let’s ignore for the
moment, any seemingly irrational
spending on gambling and alcohol, etc.
When prices rise for luxury goods, high-
income households will certainly be
affected, but they can choose to simply cut
back on these and still continue to satisfy
their basic consumption needs without
becoming poverty-stricken.

Standard anti-trust assessments of
competitive harm apply to all markets, but
we should remember that in markets for
essential goods, the impact of a “small but
significant, non-transitory increase in
price” (the fabled ‘SSNIP test’) has a
relatively more serious socio-economic
impact than it does in markets for luxury
goods.

Geoff Parr



B
etween the 3rd and the 5th of
May this year, the Competition
Commission and the
Competition Tribunal hosted

the 5th Annual Conference of the
International Competition Network (ICN) in
Cape Town.

The ICN is a virtual, international network -
comprised of some 97 competition
authorities from 85 countries, this group
represents a vast majority of the world's
competition authorities. South Africa is the
first developing country to host an ICN
Conference.  As a founding member of the
ICN, David Lewis, Chairperson of the
Competition Tribunal, plays a key role as
Vice-Chair of the Network.

Dr Ulf Böge, Chairperson of ICN and Head
of the Federal Cartel Office, gave the
opening address. Other prominent
competition officials who attended
included:
• Fredrick Jenny (Appeal Court Judge,

France & Chairman, OECD Competition
Commission)

• Thomas Barnett (Assistant Attorney
General, United States)

• Deborah Majoras (Chairperson, Federal
Trade Commission)

• Philip Lowe (Director General, EU
Competition Directorate)

• Eduardo Pérez Motta (Head, Mexican
Competition Authority)

• Elizabeth Farina (Head, Brazilian
Competition Authority). 

The conference was attended by
approximately 280 international delegates.
To ensure maximum participation for
developing and newly-established
competition authorities on the African
continent, the Competition Authorities
sponsored the participation of twenty
African countries at the conference. 

The delegates presented papers on and
centred their deliberations around issues
such as the implementation of competition
policy, cartel behaviour,
telecommunications as well as the
unilateral conduct in different authorities. 

Since its inception in October 2001, the
ICN has become the premier international
discussion forum on competition issues.
The ICN is the only international body
devoted exclusively to these issues. The
ICN’s main goal is to achieve better
competition enforcement and their
approach concentrates on the practical
aspects of competition work – its objective
being the provision of convergence
through discussion and agreement rather
than through international rules. It is
important to stress that the ICN does not
seek any 'top down’ harmonisation of
competition law. They view wholesale
harmonisation as an injustice to the
greater diversity of its member agencies.
This diversity is an important source of
inspiration when considering and
comparing various solutions to competition
issues.

This virtual network has no secretariat,
office or budget and most of the work is
done via telephone and e-mail by the
agencies themselves. Effectively they
meet once a year, although in addition to
the annual conference, a number of
smaller conferences and workshops take
place. The primary purpose of these is the
dissemination of best practice to working
competition officials. So far, annual
conferences have taken place in Naples
(Italy 2002); Merida (Mexico 2003); Seoul
(Korea 2004) and Bonn (Germany 2005).
Acting Commission, Shan Ramburuth,
said, "Our participation in the ICN has
enabled us to be part of developing best
practice around global competition
regulation. We've been able to learn from
it, and contribute to it.”

Liziwe Konyana
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SA Competition Authorities
hosted the ICN Conference from

3-5 May in Cape Town 
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M
arket power is the ability of
a firm to raise prices
without losing all its
customers to competitors.

Market power can be assessed directly or
indirectly. If the indirect approach is
followed then indicators of market power
such as market concentration and barriers
to entry are used and evidence of market
power within the relevant market is
assessed. Using the direct method, one
considers the constraints on the firm’s
ability to exercise market power. In this
regard, ‘critical loss analysis’ has gained
increasing importance in competition law.

• ‘Critical loss’ refers to the maximum
decline in sales that a firm can afford
before losses are incurred as a result

of increasing its price. Calculation of
this critical loss depends on the relative
contribution of average variable costs
to the price, as well as on the price
elasticity of demand. 

Barry Harris and Joseph Simons1

developed the concept of critical loss and
derived a formula that asks what
producers (i.e. the hypothetical
monopolist) in a proposed market could
gain or lose from implementing a price
increase. 

A price increase will lead to three main
effects:

1. Sales will fall and the firm will lose any
profits earned on the lost sales.

2. The firm will experience decreased
costs from the sales it loses, since it
would no longer incur the direct
(variable / incremental) costs associated
with the lost sales.

3. The firm would earn increased revenues
on remaining sales because these are
made at a higher price than before.

Therefore, a firm’s price increase will be
profitable when the additional revenue
gained from the price increase, added to
the savings in variable cost caused by the
reduction in sales (and thus output),
outweighs the loss in revenue from the
reduction in sales. The critical loss is that
level of lost sales that is exactly offset by
the increased profit on the retained sales.
It is referred to as the critical loss because
for each hypothetical price rise, and for the
elasticity of each hypothetical price, that
amount of lost sales must not be exceeded
if the contemplated price rise is to be
profitable. 

Critical loss only identifies the threshold
reduction in sales, beyond which the
hypothetical price increase would be
unprofitable. Whether such a reduction
would actually occur must be estimated
using the price elasticity of demand for the
goods in question. Further analysis of
demand and supply-side factors might be
necessary if the elasticity is unknown.
Alternatively, investigators could ask
consumers of the goods, and suppliers of
their substitutes, what their reactions
would be to a 5-10% price rise. Critical loss
analysis provides important information on
the size of the sales reductions that a firm
can afford if it decides to implement a price
rise, pursuant to merging with a
competitor, for example. This can then be
assessed along with company, industry
and general market information to
determine whether substitution effects

The use of critical loss in
competition analysis

1 B.C. Harris and J.J. Simons, “Focusing Market Definition: How Much Substitution is Necessary?” (1989) 12 Research in Law and Economics 207
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2 Intelstat Holding Limited/PanAmSat HoldingCorporation, case no 2005 Dec 2000

would be greater or less than the critical
loss. 

Contribution margin and the
calculation of critical loss

The formula used to calculate the critical
loss depends on the size of the price
increase being considered, and the
‘contribution margin’ (CM) of the firm (or
group of firms) attempting to increase the
prices.

The contribution margin is the proportion of
the price made up by fixed cost and profit.
Its importance in the calculation is that it is
lost as revenue when sales fall in response
to the contemplated price rise. Now,
assuming the firm is able to contract output
in step with falling sales, there should be
some cost savings to counteract the
decline in sales revenue. But there is no
saving in fixed costs, since these by
definition are incurred regardless of the
level of output. In contrast, the proportion
of the price made up by variable (direct)
cost is lost as revenue (when sales fall) but
then saved as cost (when output falls).

This means that firms with high fixed / sunk
costs and high profit margins will be less
tolerant of sales declines in response to
implementing a price rise. In contrast, a
firm that operates with low profit margins
and high variable cost should be able to
absorb higher sales declines if it decides to
raise its price. Of course, firms operating
with low profit margins are likely to be
players in highly competitive markets, so
price elasticity will be high and price rises
will in any event lead to severe sales
losses.

Critical loss =Y / (Y + CM) x (100%)
(Equation 1)

Where: 

Y = (P1 – P0) which is the hypothesised
price increase (e.g. 5% or 10%) expressed
as a proportion (e.g. 0.05 or 0.10)

and 

CM = the contribution margin, which is
defined as ‘the difference between the
original price and the average variable
cost’ and is stated as a proportion of the
original price (P0 – AVC0) / P0.

Suppose Company A purchases Company
B. Now assume that the price of the
product sold by the merging parties is
R2,00, and the average variable cost is
R1,00.

Now, if the hypothesized price increase is
5%, then Y = 0.05, and the contribution
margin
(CM) = 0.50.

By Equation 1:

Critical loss = 0.05 / (0.05 + 0.5) x 100%     
= 9.1%

Here, the critical loss is 9.1%. This means
that if the combined Firms A and B lose
9.1% or more of their current sales as a
result of the price increase, then that price
increase will not be profitable. 

Firms with higher variable costs would gain
most from implementing a price increase,
because they save variable cost on each
unit of sales that they lose, which
outweighs a large part of the lost revenue
on each unit. 

To illustrate, assume again that the product
price is R2,00 but that the average variable
cost is now R1,50. The contribution margin
will decrease to 0.25, and the critical loss
as a result of a 5% price increase will rise
to 16.7% (again using equation 1). Such a
firm could afford to lose up to 16.7% of its
sales by implementing a 5% price rise. 

An application of critical loss
analysis

In March 2006, the South African
Competition Commission approved an
intermediate merger transaction between
international companies, Intelsat Holding
Limited and PanAmSat Holding
Corporation2 on condition that the merged

entity did not increase prices to its South
African customers for the next two years.
The Commission found that in the already
concentrated market for the leasing of
fixed satellite transponder capacity to Sub-
Saharan Africa, the transaction was likely
to substantially prevent or lessen
competition. 

Within the next two years, four new
satellites will be launched by operators
such as New Skies, Rascom, SES Astra
and MEASAT, and this will place a
constraint on the market power of the
merged entity. Information provided by the
merging parties showed that suppliers of
fixed satellite transponder capacity face
significant up-front, fixed costs, coupled
with relatively low variable costs after
launch. As mentioned above, this
increases a firm’s contribution margin and
implies a lower critical loss. Therefore,
relying in part on critical loss analysis, the
Commission found that existing
competitors and new entrants would,
within about two years, enable customers
of transponder capacity to switch satellite
operators in the event of a price rise by the
merged entity. 

Conclusion

Critical loss analysis has gained increasing
importance in competition law. Calculating
critical loss is relatively simple. The
limitation of critical loss analysis is that it
only identifies the reduction in sales that
would have to occur to make the
hypothetical price increase unprofitable,
and cannot determine whether or not such
a reduction would actually occur. However,
in the analysis of relevant markets, critical
loss analysis is a useful tool when coupled
with company, industry and general market
information as well as with evidence of
market power based on indicators of
competition within these relevant markets. 

Louise du Plessis and Geoff Parr
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The aftermath of the industry-
wide Motor Vehicle Investigation

D
oes refusal to offer discounts
or the offering of same
discounts constitutes a
contravention of the Act?

The industry-wide Motor Vehicle
Investigation has come and gone. There
was so much hype around it from the initial
stage to the last one, being the conclusion
of consent orders late last year and early
this year between the Commission and
various motor manufacturers, importers
and dealerships. The conclusion of
consent orders saw the various role
players in the motor industry agreeing to

pay administrative penalties totalling R51,
65 million1. It is now up to the Commission
and industry players to work together and
create a competitive environment for the
benefit of all, mainly consumers. The mere
mention of the word consumers triggers
one’s mind into inquiring whether or not the
investigation really opened more doors for
them (consumers) to shop around.   

The Commission has of late been
receiving numerous inquiries from
members of the public pursuant to its
findings that certain motor manufacturers,
importers and/or dealerships in the South

African motor industry were engaging in
anticompetitive practices such as
minimum resale price maintenance. The
inquiries from owners and possibly
aspirant motor vehicle owners concerned
the offering and non-offering of discounts
on motor vehicles and/or automobile parts. 

What seems to come out of all the recent
inquiries is that consumers are of the
common view that a refusal by motor
dealerships to offer discounts on motor
vehicles and/or automobile parts is a
contravention of the provisions of the
Competition Act 89 of 1998, as amended

1. Competition Commission Media Release No 1, 01 February 2006 (2006 Media Releases, www.compcom.co.za).
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(“the Act”). Similarly, consumers share the
same sentiments in respect of the alleged
practice of various motor dealerships
offering the same discounts on motor
vehicles and/or automobile parts.

The role of the Commission

In light of the above, the Commission
would be putting the cart before the horse
to merely conclude that certain role players
in the South African motor industry are still
engaging in anticompetitive practices to
the detriment of the consumers. The
Commission can only make such a
conclusion after a thorough formal
investigation2. Nevertheless, it should be
noted that the Commission is mandated by
the Act to ensure consumer welfare. 

In this regard, Section 2 states that the
purpose of the Act is to promote and
maintain competition in the Republic in
order to, amongst other things, provide
consumers with competitive prices and
product choices. It follows from this that
the Commission would be defeating one of
the main objectives of the Act if it were to
ignore and not educate consumers on
inquiries relating to possible/alleged
anticompetitive practices in any South
African industry wherein economic activity
is being carried out3.

This article is therefore aimed at
informing/educating consumers on
whether or not a contravention of the
provisions of the Act could occur in
instances where motor dealerships refuse
to offer discounts or offer same discounts
on motor vehicles and/or automobile parts. 

The applicability of the
provisions of the Act

As both horizontal and vertical prohibited
practices falling under the Commission’s
jurisdiction are provided for under the Act,
it is thus logically sound to assess any
competition related inquiry against the
provisions of the Act. Accordingly, the
alleged refusal by certain motor

dealerships to offer discounts and their
alleged practice of offering the same
discounts on motor vehicles and/or
automobile parts will be assessed below
against Chapter 2 prohibitions of the Act, in
particular Sections 4 and 5.

Sections 4 and 5 of the Act deal with
restrictive horizontal and vertical practices
respectively. Whereas, restrictive
horizontal practices are concerned with
relationships of competitors at the same
level of the market (dealership-dealership
relationship), restrictive vertical practices
deal with firms at different levels of the
supply chain, e.g. a manufacturer-
dealership relationship.

Furthermore, both sections 4 and 5 of the
Act also make provision for the rule of
reason and per se prohibitions. The rule of
reason prohibitions allows room for
advancing justification for engaging in
prohibited practices. The parties engaged
in prohibited practices as defined by the
Act are allowed to prove that there are
technological, efficiency or other pro-
competitive gain arising out of those
practices that outweigh the resulting anti-
competitive effects. On the other hand, the
per se prohibitions do not allow room for
justification.

Sections 4 and 5 of the Act

From a face value perspective, instances
where motor dealerships refuse to offer
discounts or offer same discounts on
motor vehicles and/or automobile parts
may possibly be an indication, and not
conclusive proof (our emphasis), of
practices that are prohibited under section
4(1)(b)(i) and section 5(2) of the Act. 

That is to say, if the alleged refusal to give
discounts is as a result of an agreement,
understanding or a concerted practice
between X motor dealerships as among
themselves, then such practice may
contravene section 4(1)(b)(i) of the Act. 

This section prohibits, amongst others, the
direct or indirect fixing of a purchase or

selling price or any other trading condition
pertaining to price and that arises out of an
agreement between, or concerted practice
by, or a decision by an association of firms
trading in a horizontal relationship. This is
per se prohibited under the Act, meaning
that there are no justifications that may be
advanced by any party engaged in such
prohibited practice.

On the other hand, if it is established that
X motor dealerships are compelled or
ordered by the manufacturers not to offer
discounts but to sell their motor vehicles
and/or automobile parts at a certain
dictated price, then such behaviour or
practice may be found to be in violation of
section 5(2) of the Act. Section 5(2)
outrightly prohibits the practice of a
supplier or producer (manufacturer)
imposing a minimum resale price on goods
supplied to a retailer or reseller (X
dealership). 

However, section 5(3) of the Act provides
that the supplier or producer
(manufacturer) may only recommend non-
binding minimum resale prices in respect
of products supplied to the retailer or
reseller (X dealership). This means that
there would not necessarily be a
contravention of Section 5(2) in instances
where the words “recommended price” are
stated next to the price and no attempt is
made by the manufacturer or supplier to
enforce it as a minimum resale price.

In the case of Competition Commission v
Toyota SA Motors (Pty) (Ltd), CT
41/CR/May04 (dated 02 June 2004), it was
stated that in order to sustain a charge of
minimum resale price maintenance
against the respondent (Toyota SA) the
following elements must be proved:

1. an understanding within the industry
regarding the prices at which dealers
would on-sell the vehicles concerned; and

2. the manufacturer enforces this
understanding by imposing a sanction
against dealers who do not comply with
the manufacturer’s determined price.

2. See PART C of the Competition Act dealing with Complaint Procedures.

3. See section 3 of the Competition Act dealing with the Application of the Act.
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The findings of the Commission in the
case was to the effect that Toyota SA’s
implementation of a maximum discount
policy and its enforcement thereof through
penalties to dealers who failed to comply
with the said policy was unlawful and in
contravention of section 5(2) of the Act. On
this basis, Toyota SA agreed to pay an
administrative penalty of R12 million by
entering into a consent agreement with the
Commission in terms of section 49D of the
Act. Accordingly, the Competition Tribunal
(‘the Tribunal”) utilized section 58(1)(b) of
the Act and confirmed the consent
agreement as an order of the Tribunal.

A reading of the abovementioned Toyota
SA case may tempt one to say that a more
solid section 5(2) charge could be
sustained where a manufacturer imposes
sanction in response to the
retailer/dealership’s non-compliance with
the former’s dictated minimum resale
price. Be that as it may, footnote 14 of the
Federal Mogul case (08/CR/Mar01)
explicitly provides that “ … it does not
mean the offence (section 5(2)) only
occurs when the sanction is imposed”. 

In emphasizing this point, the Tribunal
went further and said that “knowledge on
the part of retailers of the price at which the
wholesaler or the manufacturer wishes them
to trade coupled with knowledge that
retribution may be exacted in the event of
their failure with this wish falls foul of the
Act”. This, of course, would not be
arbitrarily construed but be dependent on
the availability of sufficient evidence
pointing to the existence of such
knowledge on the part of dealers.

In addition, the Tribunal in the Federal
Mogul case dispelled the view that an
agreement between the manufacturer or
wholesaler and the retailer to maintain
minimum resale prices needs to exist for
one to sustain a section 5(2) case.
Accordingly, the Tribunal impliedly stated
that a contravention of section 5(2) could
even occur where there is sufficient
evidence of an understanding in the

industry regarding the price at which the
distributors are generally obliged to on-sell
products to their customers4. 

What consumers should do

As stated above5, one of the objectives of
the Act is to ensure that the promotion and
maintenance of competition result in
consumers benefiting from competitive
prices and product choices. In pursuit of
this, the industry-wide motor vehicle
industry investigation culminated in
various motor manufacturers, importers
and/or dealerships agreeing not to engage
in anticompetitive practices such as
minimum resale price maintenance. The
Commission now expects motor vehicle
dealerships to independently determine
whether or not to offer discounts. 

In a Press Statement issued by the
Commission on the Motor Vehicle
Investigation (07 December 2005), Acting
Commissioner, Shan Ramburuth, said: “As
a result of the Commission’s intervention,
dealers will no longer have the excuse that
they are bound to a maximum discount.
This will give consumers greater power to
negotiate better discounts with dealers and
should lead to increased competition and
lower prices. We encourage consumers to
take advantage of their increased ability to
negotiate prices and to alert the
Commission should they encounter anti-
competitive practices when making
purchases”. 

Without any intention to overindulge this
point, it follows from the Acting
Commissioner’s words that consumers are
encouraged to shop around. If during the
shopping-around exercise consumers
detect suspicious collusive behaviour in
respect of the pricing of motor vehicles or
automobile parts, then they are welcome
to report such to the Commission. To add
to this, where consumers are unsure as to
whether or not a certain practice may be
covered under the Act, it is advisable to
briefly outline the concern and request a
clarification from the Commission.

A serious impediment to the functioning of
the Commission is that it cannot monitor
anticompetitive practices on a daily basis.
However, consumers’ buying abilities are
on daily basis directly impacted by
anticompetitive practices. Thus the
Commission relies more on consumers to
inform it of any possible anticompetitive
practices. 

Conclusion

Drawing from the nature of numerous
inquiries that the Commission has
received so far, it is hoped that owners and
aspirant motor owners or purchasers of
automobile parts would as a result of this
article be in a better position to understand
that refusal to offer discounts or the
offering of same discounts does not
necessarily amount to a contravention of
the provisions of the Act. Furthermore, it
should be noted that the Commission does
not necessarily have the powers to compel
motor vehicle manufacturers or dealers to
offer or not to offer discounts to their
customers. 

However, the Commission would have a
problem from a competition law
perspective if it is established that motor
vehicle dealerships are offering same
discounts or collectively refusing to offer
discounts to customers as a result of
collusion as amongst themselves or
between them and the manufacturers. 

In the end of it all, if conclusive or sufficient
evidence were to be found after a thorough
formal investigation that the refusal to offer
or the offering of same discounts is a result
of collusion (understanding or agreement
or a concerted practice) between motor
vehicle manufacturers and/or their dealers,
then the Commission would approach the
Tribunal for the imposition of administrative
fines on the transgressing parties and an
order refraining them from engaging in
such anticompetitive conduct. 

Mulalo Shandukani

4. At Paragraph 23, case 08/CR/Mar01.  

5. See paragraph 3 of this article. 
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T
he proposed transaction
involves Murray & Roberts
Limited (“M&R”) as the primary
acquiring firm and Concor

Limited (“Concor”) as the primary target
firm. M&R is controlled by Murray &
Roberts Holdings Limited (“M&R
Holdings”), a public company listed on the
JSE Securities Exchange (“JSE”). 

In terms of the structure of the transaction,
M&R will acquire the entire issued share
capital of Concor from its shareholders,
other than the shares held by Mexican
Wave Investments (Pty) Ltd (a wholly
owned subsidiary of M&R).

The transaction will result in both
horizontal overlap and vertical integration.
The horizontal overlap occurs in respect of
the following markets: the market for
building / construction, civil engineering,
general engineering, roads, facilities
management / concessions and
underground mining.

Pre-merger, M&R and Concor are both
vertically integrated. M&R manufactures
and supplies building-related products
used in the construction of buildings and
roads, as well as in civil engineering.
Concor also manufactures and supplies
building-related products to the same

markets. However, M&R and Concor
manufacture and supply different building-
related products. 

M&R [through its subsidiaries Rocla (Pty)
Ltd; Oconbrick Manufacturing (Pty) Ltd;
Harvey Roofing Products (Pty) Ltd and
Much Asphalt (Pty)] specialises in
infrastructural concrete products, clay
bricks, lightweight, coated, metal roof tiles
as well as asphalt products. Concor’s
Technicrete Division (“Technicrete”)
specialises in pre-bagged concrete,
concrete paving, concrete bricks, cement
roof tiles and flexible retaining walls.  

Cases
Murray and Roberts / Concor
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In its analysis of the transaction, the
Commission found that, although the
market shares of the merging firms are
high in the markets where there is
horizontal overlap between their activities,
this is unlikely to result in the merging
parties having market power post merger.
This is due inter alia to the fact that
competition in the relevant markets takes
place in the form of bidding for tenders and
that, post-merger, there will be a number of
alternative players in all but one of the
possible relevant markets. The one
exception is the possible market for
government-sponsored toll road
concessions. 

The Commission’s investigation has
shown that for specific ojects in the
markets of building construction, civil
engineering, roads construction and
underground mining, the combination of
M&R and Concor was rarely the first and
second customer choice. In each of the
above-mentioned markets, customers
identified a number of players considered
to be real alternatives to the merging
parties.

The Commission received an objection to
the merger from the South Africa National

Roads Agency Limited (“SANRAL”).
SANRAL is a customer of the merging
firms for toll road operation and is also the
regulator of that sector. SANRAL’s concern
was that post-merger the number of
players in the possible market for
government-sponsored toll road
concessions would be reduced from the
current three to only two players.

The Commission found that:
(a) there are a number of potential

entrants into the latter market
(b) the proposed merger was unlikely to

substantially prevent or lessen
competition

(c) although the merger would reduce the
number of current players it was
unlikely to raise competition concerns
as entry barriers are surmountable.

In relation to this possible market the
Commission concluded that since potential
entry is likely in future there is no
justification for the prohibition of the
merger, or the approval of the merger
subject to any conditions.

The Commission has also found that the
vertical integration, as explained above,
would not result in foreclosure concerns.

Competition in the upstream markets also
takes place in the form of tenders. This is
due inter alia to the fact that the merging
firms and their competitors in the
downstream markets do not directly deal
with suppliers active in the upstream
markets. Furthermore, in each of the
relevant product markets there are at least
one or more suppliers of the same product
in the same local geographic market other
than the merging firms. As the local
geographic market is broadened the
number of competitors increases.

The Commission therefore concluded that
the proposed transaction was unlikely to
substantially prevent or lessen competition
in any of the possible relevant markets.

The transaction does not raise any
significant public interest concerns.

Accordingly, the Commission
recommended the merger be approved
unconditionally.

NPC / National Asphalt 

T
he primary acquiring firm is
Natal Portland Cement
Company (Pty) Ltd (“NPC”) and
the primary target firm is

National Asphalt (Pty) Ltd (“National
Asphalt”). National Asphalt has a
subsidiary named Sterkspruit Aggregates
(Pty) Ltd (“Sterkspruit Aggregates”).

In terms of the structure of the transaction,
NPC acquired National Asphalt’s
businesses relating to aggregate and
concrete and the entire issued share
capital in Sterkspruit Aggregates. 

The Commission found that although there
was an overlap in the activities of the
merging parties with respect to the supply
of aggregates and in the market for ready-
mix concrete the overlap was not
geographic. 

The Commission also found that the
proposed merger transaction would result
in vertical integration, as the acquiring firm
supplies cement to the target firm.
Therefore the Commission investigated
the likelihood of customer and input
foreclosure. From its investigation the
Commission found that the target firm’s
contribution to NPC’s cement sales was

less than 10% and that the target was
currently sourcing all its cement from NPC.
Furthermore, The Commission considered
NPC’s current cement shortage and
whether the merged entity would be able
to foreclose customers from cement which
would most likely lead to a substantial
prevention or lessening of competition. In
order to remedy this concern the parties
agreed to the merger being approved
subject to the following conditions: 

(a) NPC shall will supply cement and other
products to all of its existing South
African customers.  In the event that
there is such a shortage of cement that
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NPC is unable to meet the full
contractual requirements of all its SA
customers, it will supply cement to its
SA customers on a non-discriminatory,
pro rata basis based on the prior
financial year’s purchases. 

(b) NPC will price the cement based on the
current pricing scale, which is used
from time to time, taking into
consideration that variations from this
list do occur as a result of competition
for a specific project, customer group
or geographic area, and that NPC will
not sell cement at prices which are
higher than its list price.   

(c) NPC will provide the Competition
Commission with the price lists of all
cement products sold by it in the SA
market.

(d) In the event that NPC increases the
price of cement, it will advise the
Competition Commission of such an 

increase and supply the formula used
to calculate said increase. 

(e) NPC will provide the Competition
Commission with a detailed six monthly
report proving compliance with the
above-mentioned undertakings.  The
report will contain an audit certificate
from NPC’s auditors verifying NPC’s
compliance with the undertakings.

(f) NPC will provide the Competition
Commission with an affidavit where a
senior NPC official will be deposed
confirming the accuracy of the detailed
report referred to in paragraph 5 above. 

(g) The first report will be due within 3
months of the date of the conditional
approval of the merger involving the
ready-mix concrete business.
Subsequent reports will be provided on
a 6-monthly basis thereafter for a 
period of 18 months after the
conditional approval of the merger. 

(h) In this document the word "cement" will
mean all the existing cement products
produced by NPC and will include:

NPC Plus (CemII B-S 42.5N)
NPC Pro (Cem IIIA- 32.5N)
NPC Pro (CemIIIA-V 32.5N)
NPC Super (Cem-I 42.5R)
NPC Premium (CemIIA-S 42.5N)

(i) These undertakings are valid for a
period of 18 months from the date of
conditional approval, or until such
period as the Simuna Expansion Project
is implemented and fully operational.

There were no public interest issues that
arose from the merger and the
Commission therefore approved the
transaction with the above-mentioned
conditions.
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T
he Commission conditionally
approved the merger between
Primedia Limited (“Primedia”)
and Capricorn Capital Partners

(Pty) Ltd. (“Capricorn”) and New Africa
Investments Limited (‘NAIL”). 

The only significant asset currently
controlled by NAIL is its 24.9% interest in
Kaya FM (Pty) Ltd (“Kaya FM”). 

Primedia and Capricorn have entered into
heads of agreement in terms of which they
will acquire 100% of the issued ordinary
shares and the entire issued shares in Nail
from Tiso. This offer was made in terms of
Section 440A and B of the Companies Act. 

The Commission considered the aspect of
control and in particular the ability of
Primedia to exercise any form of control
over Kaya FM. The Commission found that
no single shareholder held in excess of
50% of the total issued share capital in

Kaya FM. It accordingly followed that no
single shareholder could control Kaya FM
and that two or more shareholders
collectively and jointly control Kaya FM’s
business. For certain decisions three
shareholders will jointly control the
business. 

The Commission concluded that post
merger:
• Primedia will appoint key personnel to

manage Kaya FM
• Primedia will have a material influence

over the operations of Kaya FM because
of its expertise in the running of
commercial radio stations as businesses

• Primedia will exercise management
control over Kaya FM with the other
shareholders

• Primedia will be able to materially
influence Kaya FM’s policy.

Primedia controls a wide range of media
assets including Gauteng radio stations

94.7 Highveld Stereo and 702 Talk Radio.
94.7 Highveld Stereo is the highest
earning radio station in South Africa. The
station has an adult contemporary format
and its audience is composed of upper-
income adults between the ages of 25-49.
94.7 Highveld Stereo targets and attracts
listeners in the upper LSM categories in
particular LSM 6 -10. 702 Talk Radio is
Gauteng's premier talk-radio station and is
one of the best known brands in the
Primedia portfolio. 702 Talk Radio targets
and attracts audiences in the upper LSM
categories 6 –10. 

Kaya FM, broadcasting on the 95.9 MHz
frequency in Johannesburg, has an African
focused, adult contemporary / jazz service
with a 60% music and 40% (English) talk
format twenty four hours a day. Kaya FM
targets and attracts listeners in the upper
LSM categories, in particular LSM 5 – 10. 

Primedia/Capricorn/NAIL 
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In defining the market the Commission
considered the activities of the parties as
well as listener profiles, industry
participants’ views and international
precedents. The Commission found that
94.7 Highveld Stereo, 702 Talk Radio and
Kaya FM target similar listeners as both
service upper LSM listeners in
Johannesburg (Gauteng) in English.
According to industry participants all three
stations compete with one another.
Advertisers were found to advertise both
on Kaya FM and Primedia radio stations
and it was determined that they use these
stations collectively and interchangeably.
The Commission also found that because
Gauteng is the most lucrative geographic
market in SA, both national corporates and
regional advertisers are obliged to
advertise on regional radio stations, in
particular in Gauteng, in order to obtain
effective reach. 

The Commission found that according to
international precedents, the radio-
advertising market constituted a distinct
and separate economic market from other
forms of advertising such as television or
the printed media based, inter alia, on their
different characteristics and different price
schedules. Furthermore, the geographic
market was viewed as the area in which
the actual listeners of the radio stations are
situated. 

The Commission found that certain
customers / advertisers do not reasonably
substitute between radio stations that
broadcast nationally and those that
broadcast regionally and as such the
Commission determined that a market
exists for advertising on regional radio. 

According to the Commission the radio
industry, in its widest sense, is
concentrated. Primedia, SABC and Kagiso
Media own the majority of radio stations
broadcasting in South Africa and
accordingly the revenue derived from
these stations is concentrated between
these three parties. This applies similarly
to the Gauteng market. 

The Commission computed market shares
of the merging parties based on

listenership and advertising revenue and
found that the parties both hold significant
shares in the market. The Commission
therefore found that since Primedia is
already a major player in this market, the
additional shareholding that it would own in
Kaya FM would at the very least increase
Primedia’s market power in the Gauteng
market.

A further concern to the Commission was
the cross-shareholding, which would be
held by Kagiso Media and Primedia in
Kaya FM post-merger. The Commission
considered that these two players were the
major participants in the industry and that
the transaction would create a structure
that would link two significant market
participants in a market that is already
concentrated. This, according to the
Commission, would create a platform for
collusion. 

The Commission further found that the
barriers to entry into the market were high.
According to certain industry participants
the transaction was likely to result in
Primedia entrenching its powerful position
in the Gauteng market. A further concern
to the Commission was that Primedia’s
shareholding would allow it access to Kaya
FM’s sensitive strategic business
information, which it previously did not
have. By having access to this information
Primedia could most likely prevent or
lessen the competitive constraint that Kaya
FM would otherwise have had on Primedia
stations. 

National and regional advertisers advertise
on regional radio stations, in particular
Gauteng, in order to obtain effective reach.
The concentrated and inter-related nature
of this market, together with limited supply
options and a growing demand, nullify the
potential countervailing power of large
advertisers. 

Having considered all of the above, the
Commission found that the transaction
would result in Primedia increasing its
market power in Gauteng and that the
transaction would further facilitate co-
ordinated behaviour between Primedia
and Kagiso Media. 

The Commission also found that given the
concentrated nature of the market, the
transaction would likely restrict innovation
and development. The Commission
therefore concluded that the transaction
was likely to substantially prevent or
lessen competition. No efficiency
arguments, which would likely outweigh
the anti-competitive effects, were
presented to the Commission. There were
also no significant public interest issues
that would mitigate the possible anti-
competitive effects. 

The Commission therefore approved the
transaction subject to the following
conditions, which will remain effective as
long as Primedia directly or indirectly holds
shares in Kaya FM.

Primedia and / or any of its shareholders,
and / or any firm in which it or any of its
shareholders has a significant interest:

• may not appoint, nominate, influence or
vote on the appointment of any director to
the Kaya FM board. 

• will have no involvement, either directly
or indirectly in the management and / or
business operations of Kaya FM. 

• are denied access to any of Kaya FM’s
competitively sensitive business
information, including but not limited to
business plans, marketing and sales
strategies, competitive strategies,
budgets, minutes of management
meetings and board minutes. 

• may not acquire any further equity in
Kaya FM, without the consent of the
Competition Commission. The
Commission must be notified in a manner
similar to the procedures prescribed in
the Competition Act 89 of 1998, as
amended, for a merger of any proposed
acquisition of shares. Should the
acquisition of shares fall within the
definition of a merger then the normal
notification and approval procedures will
apply. 
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I
n September 2004 the Protector
Group was liquidated. This proposed
merger would result in the Medi-
Clinic Group controlling four private

hospitals, located in Vanderbijlpark, Kathu
(Northern Cape), Marapong (Limpopo
Province) and Pretoria, which previously
formed part of the Protector Group. Medi-
Clinic has hospitals located in all of these
areas. 

The Commission approached the
definition of the relevant geographic
market from two perspectives, namely a
broadly defined national geographic
market and a geographic market
determined by patient flows. 

The Commission found that using the
national geographic market definition
approach, the Protector hospitals would
hold approximately 1% of the beds
currently available in the private hospital
market. In considering the “patient flows”
approach the Commission found that the
parties would compete in different
geographic markets. 

Based on the above factors, the
Commission found that it was unlikely that
the merger would lead to a substantial

lessening of competition. However, the
Commission established that Medi-Clinic’s
prices were, on average, higher than the
prices charged at the Protector hospitals.
Further, given that post-merger Medi-Clinic
would apply its rates to the acquired
hospitals; this would possibly result in
higher prices being charged at the
acquired hospitals. The Commission found
that such a scenario would raise serious
competition concerns. 

The Commission further considered that
about 90% of all patients admitted to the
Protector hospitals were covered by
medical aids. They determined that the
price increases were unlikely to have a
significant effect on the premiums paid by
medical aid patients as most of these
patients’ medical aids operated at a
national level e.g. Discovery, Bonitas,
Oxygen and Medihelp. These medical aids
all negotiated prices with the three major
hospital groups. According to the
Commission private patients not covered
by medical aid would be negatively
affected by this merger. 

The Commission determined that the
nature of the private hospital industry is
characterized by a high level of

concentration, dominated by the national
hospital chains namely Netcare, Medi-
Clinic and Life Healthcare. Furthermore
they determined that the acquisition of an
independent hospital by any of these
groups was not likely to significantly
change the structure of the market and
should not raise competition concerns.
However, the Commission considered that
such an acquisition would in all likelihood
result in higher prices, which would be of
concern to the Commission. 

A further and crucial factor that the
Commission considered in its analysis was
the fact that the Protector Group was a
failing firm. The Commission took into
consideration that the hospitals of the
Protector group would close down if the
merger was prohibited. This would have a
catastrophic effect on both the hospital
employees as well as the communities in
which the hospitals were located. Taking
the above into account, the Commission
decided that the merger was justified on
public interest grounds.

The Commission accordingly
recommended that the merger be
approved without conditions.

Mediclinic / Protector Group  
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Highlights of the ICN Conference
from 3-5 May in Cape Town
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