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1. INTRODUCTION

MMI welcomes the opportunity to comment on the recommendations in the provisional report of
the Health Market Inquiry.

In this document MMI comments on specific recommendations for funders, as well as the additional
detail provided, contained in the provisional report. Paragraph numbers refer to chapter 10 of the
provisional report unless otherwise specified. The aim of the comments is to provide additional
points, or elaboration on comments made through the Health Funders Association.

2. COMMENTS ON SPECIFIC FUNDER RECOMMENDATIONS

2.1. Alternative models of care

30. The Inquiry would like to see an environment in which schemes promote alternative
models of care that lower healthcare expenditure. This includes: multidisciplinary team-based
care, investing in models of care where appropriate providers provide primary care, re-
affirming/strengthening the care coordinator role of GPs, investing into innovation forms of
care, employment of doctors in specific value-based quality-assured managed care service
provision, and designing alternative reimbursement models that shift more of the risk of
excess utilisation onto providers.

MMI supports the assertion that there are alternative models of care that could relieve the pressure
on the level of healthcare costs, including those mentioned in paragraph 30. An obstacle in pursuing
some of the mentioned models is the ethical rules of the HPCSA, specifically those relating to global
fees, and multi-disciplinary practices and partnerships. MMI expects urgent revision of these rules to
lead to progress in developing alternative models of care. It also is important that the SSRH (Supply
Side Regulator for Health) plays a leading role to insure that relevant information is provided in a
transparent manner to avoid the negative impact of information asymmetry on the evolution of
sustainable alternative reimbursement mechanisms.

2.2. Base benefit package

31. To improve transparency and promote competition we propose:

31.1. The introduction of a stand-alone, standardised, obligatory ‘base’ benefit package that
all schemes must offer. The package must include cover for catastrophic expenditure, i.e. the
current Prescribed Minimum Benefits (including making provision for treating PMBs out of
hospital) and; additionally, include, primary and preventative care. The base option would
include a standard basket of goods and services and will thus be easily comparable across
schemes.

With all else remaining equal (i.e. no mandatory medical scheme membership for any subset of the
population, open enrolment, community rating, underwriting constraints, etc) adding extra cover for
out-of-hospital and primary and preventative to current PMBs without removing cover elsewhere
from the current PMBs, would increase the cost of the basic benefit package per participant, and
affect affordability of cover negatively. This could potentially lead to a reduction in the portion of the
population enjoying cover against financial losses as a result of healthcare events.
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One way of making such a package more affordable would be to introduce mandatory membership
for those earning above a specified threshold. This would reduce the average cost per participant,
without violating social solidarity principles (as the removal of open enrolment and industry
community rating would.)

It is also important to consider the impact that antiselection has had on current medical scheme
membership. In the absence of mandatory membership, the introduction of a base benefit package
might result therein that higher income but high risk individuals are cross subsidised by lower
income but younger and healthier members of schemes. This problem cannot be solved by a risk
adjustment mechanism only.

2.3. Risk adjustment system

31.2 The introduction of the base package must be accompanied by a system of risk
adjustment […]

MMI supports the introduction of an industry-wide system of risk adjustment, and notes that this is
a complex mechanism that should be robust.

2.4. Supplementary cover

31.3. Supplementary cover can be provided for care not included in the base package. We
recommend that the CMS develop standards and requirements for all options for
supplementary cover. This will improve transparency and assist consumers in comparing
products, coverage and value across the industry.

MMI agrees that comparability across schemes, as well as quality standards and requirements, is
desirable, but notes that rigid benefit design rules could stifle innovation (e.g. in terms of
appropriate risk transfer to members, or other mechanisms to incentivise cost-effective behaviour).

Ideally a mechanism should be in place to provide flexibility for updating these regulated benefit
design standards and requirements without significant delays in order to afford the industry the
ability to respond quickly to new innovative ideas, technologies, etc.

2.5. Public reporting on ARMs, PPNs and DSPs

31.4. That administrators must report publicly on the value and outcomes of all ARMs, PPNs
and DSP arrangements they have entered into on an annual basis. These reports must be
presented in a simple and accessible way, so that it allows consumers to see how much
administrators have saved from these arrangements.

MMI concur with the view of providing transparency with regards to the stated arrangements as far
as reasonably possible. Care would need to be taken to ensure that the mentioned reports on values
and outcomes are subject to unambiguously prescribed or agreed standards and methodologies in
order to avoid “marketing angles” or “spin”.

2.6. Governance recommendations

2.6.1. Remuneration of scheme employees
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32. To improve governance and align schemes’ interests with those of consumers, we
propose:

32.1. That the remuneration packages of employees of schemes […] be linked more explicitly
to the performance of schemes. […] We propose that the remuneration of Principal Officers
and trustees be set at a minimal base level and that the rest of their package be linked to
clearly-defined quantitative objectives of the scheme such as reductions in non-healthcare
costs, administration costs, etc.

MMI supports this recommendation in principle, but notes that the clearly-defined quantitative
objectives should be set with due regard to all the factors determining the sustainable success of a
scheme, including healthcare expenditure and investment return. In addition, MMI believes that the
objectives should be set with appropriate consideration of short, medium and long-term outcomes
in order to avoid incentivising the pursuit of short-term gains at the expense of desirable longer-
term outcomes.

2.6.2. Comparative performance metrics

32.2. That administrators’ comparative performance on metrics such as non-healthcare costs;
the value of PPNs, DSPs and ARMs; claims payment ratio; and the proportion of PMB and
non-PMB claims paid from risk versus those paid from savings be published annually for each
administrator compared to a national average. This publication should be produced by the
CMS.

MMI supports the transparency and comparability the recommended metrics would introduce.

Metrics should be developed with the aims of:

 being clear, detailed and unambiguous, in order to be applied consistently across the industry in
order to promote comparability between schemes and/or administrators,

 being suitable for the purpose at hand (e.g. having due regard to, or specifying, the reasons for
non-payment when calculating claims payment ratio, such as failure to comply with managed
care processes, the voluntary use of non-DSPs, exceeding “scheme rate” or PMB level of care,
etc.)

 taking into consideration all relevant aspects as appropriate, e.g. case mix
 setting clear, unambiguous and appropriate criteria for reporting the proportion of PMBs paid

from savings (as this practice is currently against regulations, and hence the recommendation
seems to rely on the identification of a PMB through a diagnosis code alone, which does not take
the complete regulatory regime into account).

2.6.3. Member participation in AGMs

32.3 That schemes encourage member participation in its Annual General Meeting […]

MMI supports the recommendations aimed at promoting member participation in schemes’ AGMs.

2.6.4. CMS awareness

32.4. The CMS’s contact number must be included on the medical scheme card, to allow
members to have direct access to the CMS.
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MMI supports the principles of raising member awareness of the CMS.

2.6.5. Competencies and remuneration of scheme office bearers

32.5. A set of core competencies for trustees also needs to be developed, taking into account
the diversity of expertise required.

32.6. The CMS’s proposed remuneration framework that seeks to cap Board of Trustees and
Principal Officer Remuneration and align remuneration with performance should be
implemented. The remuneration framework should take into account concrete indicators of
improvements in the scheme's performance which must be linked to the performance of
individual trustees.

MMI supports the principles of formalising the competency and expertise requirements of trustees,
and aligning office bearers’ remuneration with scheme performance.

In order not to create an unjustified imbalance among the remuneration of different schemes’ office
bearers, the remuneration framework also needs to take absolute indicators of scheme performance
into account, not only improvements. In the absence of such measures poor-performing schemes’
office bearers could potentially earn disproportionately high remuneration compared to well-run
schemes, if they show a more easily attainable level of improvement.

Care needs to be taken to avoid a situation where a cap is seen as a “target” resulting in a sudden
increase in these expenses as a result of schemes’ remuneration being set at the cap as soon as it is
introduced.

Isolating individual trustees’ contributions to the success of schemes would be challenging, and clear
guidelines or standards of how to assess individuals’ contributions would be needed.

2.6.6. Opt-in broker system

32.7 [An active opt-in broker system with annual member declaration and proportionally
lower scheme membership fees for members who do not opt in.]

MMI supports this recommendation.

2.7. Expanding PMBs/basic benefit package

33. [Expanding PMBs to include out-of-hospital care, primary and preventative care; regular
review of PMBs …]

Please refer to paragraph 2.2.

2.8. Report on the value of managed care services

33.6 That the Council for Medical Schemes produces a biennial report on the value of
managed care services including the extent to which risks and benefits are shared between
contracting parties and how savings are passed on to scheme members by lowered premiums
of increased range of benefits.

As evidenced by the HMI provisional report, it is difficult to isolate the sources of savings and cost
increases in the healthcare environment. It is not clear how a report that accurately shows the value
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of managed care could be constructed, keeping in mind that no opportunity exists to run the exact
same healthcare events through both a system with and one without the implementation of the
managed care interventions to be measured. It could be argued that managed care interventions
would have been discarded if decision-makers were not convinced that the savings they generate
justified their cost.

However, transparency and appropriate justification for the application of managed care
interventions are supported. In doing so, care would need to be taken to ensure that the managed
care interventions are evaluated consistently between schemes, possibly with unambiguously
prescribed or agreed standards and methodologies, with these being dynamic and responsive to
changes in the technological environment, the exposure to health risks, regulation, etc.

2.9. Regionally-based schemes

34. […] the entry of regionally-based schemes […]

As no detail on this recommendation is provided in the draft report, it is difficult to state an opinion
on its viability or desirability. MMI is interested in this concept and the detail on the structure
envisaged and its anticipated benefits.

3. COMMENTS ON FURTHER DETAIL ON FUNDER RECOMMENDATIONS

3.1. Achieving standardised benefits

36. The mandatory minimum benefits, […] are currently only available in the form of diagnosis
treatment pairs, rather than simple standard benefit designs, making it impossible to
compare between schemes and options. […]

It is not completely clear what the requirements of “simple standard benefit designs” would be.
Under the current regime PMBs should be covered by all schemes, with differences in cover relating
to the designated service providers from which treatment is available and the evidence-based
treatment protocols and medicine formularies being applied.

36. […] To address the lack of comparability across scheme options and inability of consumers
to compare the value of these options, the HMI proposes that a standardised benefit package
be developed that must be offered by all schemes (the obligatory ‘base benefit option’).

MMI supports the introduction of a standardised benefit package that is more unambiguously and
robustly defined than the current PMBs.

37. […] The base option would cover catastrophic expenditure as well as some level of out-of-
hospital and primary care.

Please refer to paragraph 2.2.

38. […] the standard benefit option […] would still be expensive in the absence of a legislated
risk adjustment mechanism.

39. […] The risk adjustment mechanism will “equalise” risk associated with the standard
benefit option across all schemes […]This will remove the current incentive for schemes to
compete on low level competitive factors such as attracting a younger population.
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A risk adjustment mechanism will remove individual schemes’ exposure to demographic risk
differentials from the industry’s average demographic risk, and hence the incentive to compete on
demographic risk factors. However, it will not reduce the average cost (across all schemes) of the
standard benefit option per covered life, all else being equal. The mechanism would reduce the cost
for some schemes, but increase the cost for others.

3.1.1. Risk adjustment mechanism

41. The HMI recommends that the proposed risk adjustment mechanism (RAM) be initially
facilitated by the CMS but will migrate to a separate authority established for this purpose
with full independence from the executive to avoid a conflict of interest with the CMS’s
regulatory role.

MMI supports this recommendation.

43. To address the needs of low-income scheme members, it is recommended that the current
tax credit regime be reconstituted to take the form of a contribution subsidy administered
through the RAM rather than though the South African Revenue Services. In this way the RAM
would be able to integrate both a risk and income adjusted subsidy in a manner consistent
with similar arrangements around the world.

MMI supports this recommendation.

44.3. A set of mandatory minimum benefits that all insurers must offer (the “base package” in
our terminology) must be defined and implemented,

MMI agrees that the definitions of the basic benefit package are very important; the pitfalls of the
poor definitions of current PMBs must be avoided.

44.5. The administrator of the RAM must have legislated structural independence from any
party with a commercial interest in the risk adjustment outcomes (which may include other
regulators, the government executive, medical schemes and related parties, healthcare
providers, etc.).

MMI supports this recommendation.

3.1.2. Additional/supplementary benefits

47.2. Risk rating will be allowed on supplementary benefit packages (SBPs) provided that base
cover is comprehensive. Should the base cover be limited such that supplementary cover
becomes a ‘must have’, then the supplementary cover must also be excluded from risk rating.

MMI supports the principle of a minimum base level of cover according to social solidarity principles,
with supplementary cover according more relaxed requirements (in terms of community rating, etc).

It is noted that the reference to inclusion of ‘must have’ cover in supplementary benefits seems to
suggest that the base cover might not include the envisaged required minimum level of cover. This
would lead to inequity in cover between different sub-populations below the minimum level
because of affordability (i.e. people with lower incomes would only be able to afford base cover,
which would not include all ‘must-have’ cover). This is an unfortunate result of South Africa’s income
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disparity, and may unavoidably lead to a two-tier (or more-tier) minimum cover system in medical
schemes.

3.1.3. Prescribed minimum benefits

48. The HMI proposes that the PMB package (which will be included in the base benefit
package) must be reviewed and updated at least every 3 years. This is consistent with existing
legislation and in line with current initiatives by the CMS to review the PMBs.

MMI supports this recommendation.

49. To facilitate scheme members’ understanding of PMBs, […], schemes must, at a minimum,
provide the ICD-10 checklist and plan formulary description for each PMB and the list of DSPs
for the treatment of PMBs, and during the pre-authorisation process, members should
explicitly be told whether their choice of service provider or treatment course has additional
cost implications and what alternatives are available.

MMI supports this recommendation. It is worth noting that most scheme members are unfamiliar
with ICD-10 and some level of member education may be needed.

50. Treatment plans and formularies will not be binding on schemes, but will constitute a
minimum level of care. The development and review of formularies and treatment plans will
likely be a resource-intensive process which must be run in an inclusive, comprehensive and
reputable manner.

MMI supports the principle of unambiguous definitions of minimum levels of care.

3.2. Anti-selection measures

50. […] What is not clear to the Inquiry (nor is known to stakeholders) is whether the current
legal provisions against adverse selection (waiting periods and late joiner penalties) offset the
financial implications of anti-selection. Without this knowledge it is difficult to know whether
additional steps must be taken to address anti-selection. […]

A non-mandatory system with open enrolment and community rating, especially for open schemes
without the protection of eligibility criteria, is highly conducive to anti-selection, and MMI concurs
with the HMI finding that anti-selection exists in the market.

It is difficult to assess the exact financial effect of legal provisions regarding anti-selection, as it is not
possible to assess the difference in experiences of the same scheme with and without application of
these provisions.

50. […] The late joiner penalty discourages consumers from joining a scheme later in life,
when they are older and more likely to require care. […]

It is MMI’s experience that most members who only joined schemes at older ages had not been
aware of potential waiting periods, condition-specific exclusions and/or late joiner penalties prior to
joining the scheme, and as such these measures would not have been able to deter anti-selection in
most cases, but only its financial effects to some extent. This would mean that some of the older
joiners would not have had healthcare cost cover at the time they needed it (ie those who did not
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make it through the imposed waiting periods without needing to claim). Mandatory scheme
membership for those who can afford it would prevent this situation.

The effect observed in MMI’s schemes of buying patterns towards more affordable lower-cost
options does not seem to be addressed in the assessment of anti-selection.

50. […] We recommend that an incentive be put in place to encourage younger members to
join schemes. This could take the form of a regulated discount on the medical scheme
premium for new joiners younger than 35 to nudge younger members to join.

Discount for younger joiners would erode the cross-subsidy that they would provide, which is
necessary for curtailing the average cost of healthcare per participant in the system. Applying the
discount to current members who joined the system at a younger age as well (which seems fair), will
further reduce the funding available in the system. It would therefore be imperative to set the
discount at a level that would still provide a purposeful level of cross-subsidisation.

At the same criteria and levels of differential (ie the current 5%, 15% or 25% higher contribution for
late joiners), discount for younger joiners has the same effect as penalties for older joiners; only the
positioning is different.

It is therefore MMI’s view that a requirement for mandatory membership on those who can afford it
would provide better protection than waiting periods, condition-specific exclusions, or discount for
younger joiners.

53. […] though the inquiry supports the principle of mandatory membership, we do not
believe that it should be implemented within the current flawed system. At this stage,
mandatory membership would simply add more beneficiaries into a system with high and
rising costs, significant SID, limited competition and no incentives to create value for
members.

MMI evaluated paragraph 53 with reference to paragraph 15:

15. […] The interventions we have proposed are closely interrelated and market failures may
persist if a partial approach to the implementation of the recommendations is adopted. The
recommendations should thus be seen as a package.

MMI concurs that a partial approach to implementation may lead to persisting market failures
(analogous to the partial implementation of regulatory reforms towards social solidarity). In this
light, recommending mandatory membership can be seen as part of the package of
recommendations, and not an isolated intervention in the current flawed system.

Mandatory membership cannot address the mentioned challenges of significant SID, limited
competition or incentives to create value for members. However, mandatory membership may have
a significant positive effect on the challenge of high and rising costs:

 High costs: Mandatory membership for younger and healthier people will lead to their
lower-than-average healthcare costs being included in the average healthcare cost over all
participants in the system. This will bring the average healthcare cost per participant down.

 Rising costs: The anti-selection effect is not only a once-off occurrence following the
introduction or removal of a mandatory membership requirement. The average cost can
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increase gradually as participants leave the system: as leavers depart because of
affordability considerations (or a reduction in the breadth and/or depth of coverage
resulting in lower actual and/or perceived value for money), the remaining participants face
a higher average cost per participant, leading some of them to leave in turn, again increasing
the average cost per remaining participant – the cycle continues. Mandatory membership
for those who can afford it would place a limit on the number of participants leaving,
decelerating the rate of increase in average cost per participant.

With regards to the above two points, and the challenges of SID, limited competition and a lack of
incentives to create value for members: while mandatory membership would add more beneficiaries
into the mentioned flawed system (assuming that this is not addressed by implementation of other
recommendations in the package of recommendations), it will provide cover to more people at a
lower average cost; more individuals would be protected against catastrophic losses.

With regards to paragraph 164 of chapter 5:

Chapter 5, paragraph 164. The HMI does not agree with stakeholders calls to implement
mandatory membership. Any regulation that requires individuals to join a medical scheme, in
the current environment with high unemployment, takes away the decision of how best that
individual spends his or her income. […]

Mandatory membership does not have to include the whole population. Compulsion to join a risk
pool can be limited to those who are considered to be able to afford it, ie those earning above a set
level of income. This would exclude the unemployed and low income earners.

3.3. Recommendations on the broker regime

54.1 [system must change to an active annual basis opt-in system; proportionally lower
scheme membership fees for those who do not opt in.]

54.2. Members must be free to choose any licensed broker they wish and not just those with
contracts with particular schemes,

54.3. Brokers who are marketers for a specific scheme (and are thus not independent) should
earn lower commissions than independent agents,

54.4. Medical schemes must report broker fees separately to the CMS from distribution and
other marketing fees. The CMS must also make these separate figures available in the annual
report

55. As a condition of registration, medical schemes must also be able to deal directly with the
public without the use of brokers. This would include administering membership applications.

In principle MMI supports these recommendations, and notes the following:

 It may be advisable to require brokers to disclose the main scheme sources of their income
to clients (in relation to the market share of each scheme) in order to provide clients with a
view of his/her independence

 In order to prevent members from cancelling their opt-in decision after only a few months’
commission payments following the rendering of broker services, and to provide some level
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of income security to brokers, consideration should be given to making the opt-in decision
and concomitant commission explicitly binding for a full year without the option to cancel it
during the year, except in specified reasonable circumstances

 Whether brokers or schemes themselves deliver certain services such as membership
applications, these will still come at a cost; a saving in commission for services provided by
the scheme or its administrator may be countered by an increase in scheme non-health
expenditure (direct or in administration fees)

4. GENERAL

MMI acknowledges the considerable time, money and effort spent on producing the report, and
considers the information provided valuable. Of concern is the absence of measures aimed at
expanding access to healthcare cover (in a social solidarity context as opposed to the current
exemption framework) to lower income earners, and MMI hopes this could be addressed in the final
report.

Finally, MMI is disappointed with the manner that the matter off shareholding of Discovery and
Momentum was dealt with in the e provisional report.  MMI has nothing further than reiterating its
previous submission in this regard (attached), and request the panel to reconsider its position on this
matter.
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1 Introduction 

1 The Health Market Inquiry ("HMI") published a research note on cross-ownership and cross-

3 The note also states that (1 p. 10): 

“A substantial commercial relationship therefore exists between the largest and most 

influential owners of DL, the owners of MMI and one major hospital group, Mediclinic.” 

4 In its concluding remarks the note states that (1 p. 17): 

“It stands to reason that these structures may provide disincentives to vigorous competition so 

as not to disadvantage the investment holding companies’ financial interests.” 

5 The note proceeds from a theoretical basis and assumes theories of competitive harm. 

6 The note does not provide any evidence that the allegedly observed cross-ownership and 

cross-directorship leads to anti-competitive behaviour in the health sector; instead, 

stakeholders and members of the public are invited to present evidence of possible harm to 

competition caused by cross-ownership and cross-directorship structures (1 p. 2). 

7 The note acknowledges that cross-ownership structures and cross-directorships do not 

necessarily signify competition problems because there may be sound financial arguments 

for their existence (1 p. 3). 

8 The note has drawn considerable media attention, the anticompetitive impact of the 

ownership and influence structure has been denied, it has been reported that the note does 

not present any theory of horisontal collusion, and the accuracy of reported cross-

directorships has been refuted (2) (3) (4). 

9 Considering the interest that the draft note has attracted, it is regrettable that a draft note 

was not circulated to affected parties for before it was released for public comment.   

“We selected these two financial groups since the scale and scope of the investments involved 

may allow the groups to substantially influence the commercial and strategic decisions taken by the 

management of the portfolio firms. They may even influence the very structure of competition in the 

South African healthcare market.” 

2 On the selection of Remgro Limited ("Remgro") and AfroCentric Investment Corporation 

Limited ("AfroCentric"), the preamble of the note states that (1 p. 1): 

directorships in the South African private health sector in May 2017 ("the note"), and this 

document constitutes the comments of MMI Health Pty Ltd ("MMI Health") on the note. 

MMI Health is a wholly owned subsidiary of MMI Group Limited ("MMI"). 



 

2 
 

2 Governance role of medical schemes in relation to administrators and managed care 

organisations, and the role of the regulator 

10 A central problem in the note lies therein that it does not consider the role that medical 

scheme governance structures, specifically the Boards of Trustees, principal officers and 

other scheme employees, play in the governance of medical scheme administrators and 

managed care organisations.   

11 Third party medical scheme administrators and managed care organisations are for-profit 

entities that are entirely dependent on the instructions of the medical scheme governance 

entities, who execute an oversight and management role. 

12 The boards of trustees of the medical schemes operate independently of the for-profit 

medical scheme administrators and the health companies listed in the note. 

13 Medical schemes therefore are acutely aware of medical scheme administrator costs and 

service levels, and hold administrators accountable to ensure competitive behaviour. 

14 In addition to the medical schemes' independent oversight and management role over 

administrators, the Medical Schemes Act empowers the Council for Medical Schemes (CMS) 

with extensive powers to ensure transparency and to ensure that vested interests do not 

harm members of medical schemes. The CMS Annual Report publishes the costs (prices) of 

administrator and managed care services in an easily accessible format, which provides 

information on competitors and empowers medical schemes with solid information when 

negotiating fees with administrators and managed care organisations. 

15 This governance model has a massive impact on leaders in administrator and managed care 

companies; in performing their mandates they are largely influenced by their client scheme 

requirements and are closely scrutinised by the CMS.  

3 Remgro’s shareholding in Discovery and MMI is not material from a control perspective 

16 The diagram on common ownership relations between MMI and Discovery Limited ("DL") in 

the HMI note (1 p. 9 (Figure 1)) is not an entirely accurate reflection of the main 

shareholdings between the entities.  Currently, Remgro's share in Rand Merchant 

Investment Holdings Limited ("RMIH") is 28.30% (not 30.3%), while RMIH's share of MMI is 

25.47% (not 25.2%). Remgro's share of Discovery Limited ("DL") is 25.04% (not 25.8%). 
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17 Note that the “ordinary shares of unknown proportion” of FirstRand in MMI is in fact not 

material, at about 1% indirect shareholding.  The indirect shareholding of Remgro in MMI is 

therefore, for all intents and purposes, only via RMIH at about 7.2%1  

18 This percentage is not material from a control or material influence perspective, since it 

leaves 93% of the ownership in the hands of third parties. 

19 Remgro indirectly holds a similar immaterial indirect shareholding in DL via the RMIH route 

of about 7.1%2. 

20 The diagram on ownership relations in the note (1 p. 9 (Figure 1)) does not reflect the fact 

that in both the cases of DL and MMI, there are numerous subsidiary companies involved – 

each with its own independent board, which manages the business and affairs of the 

subsidiary, without material influence from the ultimate holding company .  This 

arrangement further negates any harmful potential of common ownerships and cross 

directorships in holding and investment companies. By way of example, the composition of 

the MMI Health board of directors is completely different to that of MMI, FirstRand, RMBH, 

RMIH, Remgro and Mediclinic. 

21 It is clear from the above analysis that - 

a. the shareholding in question is not directly in firms competing in the healthcare 

sector; 

b. the effective indirect shareholdings in the competing firms in the healthcare firms is 

so small that there cannot be any control or material influence exerted by Remgro in 

those firms; 

c. the effective indirect shareholdings in the competing firms in the healthcare firms is 

so small that there cannot be any incentive for Remgro to influence those firms to 

act in a particular manner 

d. there are no common directors between the competing healthcare firms; this would 

render exchange of competitively sensitive information improbable, if not 

impossible. 

                                                           

1
 As indicated above, Remgro's share in RMIH is 28.30%, while its share of MMI is 25.47%. Thus, 
28.3*25.47=7.2% 

2
 As indicated above, Remgro's share of RMIH is 28.30% and its share of DL is 25.04%. Thus, 28.3*25.04=7.08% 
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4 Remgro’s shareholding in Mediclinic vis-à-vis its interests in DL and MMI  

22 Remgro’s shareholding interest in Mediclinic is more substantial than its effective indirect 

23 In any event, in negotiations with Mediclinic, MMI Health has always procured services on 

behalf of its medical scheme clients from Mediclinic at favourable rates.  It must be 

remembered that MMI Health also procures services from Mediclinic's competitors.  MMI 

Health’s clients are therefore able to hold MMI Health under scrutiny and to account should 

they perceive that Mediclinic is treated favourably.  MMI Health can confirm that the rates 

paid to Mediclinic by MMI Health's customers are not higher than paid to other private 

hospitals competing with it. 

24 There are no common directors between the MMI Health and Mediclinic or the firms 

through which there are ultimately some common shareholding interests between them.  

This renders a conflict of interest and the exchange of competitively sensitive information 

improbable, if not impossible. 

25 Nothing in the relationship with Mediclinic could be suggestive of collusive behaviour at the 

expense of the consumer.  MMI Health has no agreement with Mediclinic that differentiates 

this relationship from MMI Health’s relationships with other competing hospital providers. 

The relationship is entirely transparent and at arms' length. 

5 Fierce nature of competition in the health sector: Across open and restricted markets 

26 Contrary to statements in the note quoted in the introduction above, to the effect that 

cross-directorships and common ownership may result in anticompetitive behaviour, MMI 

Health is of the view that cross-directorships and common ownership do not have an 

anticompetitive impact on the private healthcare sector in South Africa.    

27 The intense competition between MMI and DL manifests in the fierce drive by both entities 

to offer comprehensive financial and health service offerings, which include a range of 

competing products, services and client value propositions.  The intense nature of 

competition for market share can be demonstrated by products like Multiply and Vitality 

which are marketed in strong competition with each other. Competitors are acutely aware 

of innovations by the players in this area, and constantly try to outmanoeuvre the 

opposition. 

shareholding in MMI and DL. Remgro’s indirect interest in DL and MMI at 7% is so small (see 

section 3 above) that it could hardly be argued that any material influence which it may (or 

may not) have in Mediclinic would incentivise it to influence decisions of the healthcare 

businesses of MMI and DL, even if it was able to do so, which it is not. 
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28 A significant example of the fierce competitive rivalry between MMI Health and DL's health 

business, Discovery Health (DH), is that Metropolitan Health Corporate Pty Ltd (a wholly 

owned MMI subsidiary) has recently lost Bankmed as a client to Discovery Health through a 

tender process. This has had a fundamental impact on MMI Health client base and 

prompted it to revise certain health strategies.  MMI Health has developed a strategy to 

overcome this loss and is working intensely to regain market share.  In this respect MMI 

Health has improved its operations and is actively working to gain new clients.  A major 

challenge for MMI Health lies therein that it is widely known that DH negotiates better rates 

for its clients for hospital services through application of its market advantage. This places 

immense pressure on MMI Health in negotiating favourable prices on behalf of its customers 

and pitching for new mandates. If the allegation in the note was indeed correct and Remgro 

(or other indirect common shareholders) somehow controlled or influenced the competitive 

behaviour of MMI Health and DH, this type of competition for clients would not take place. 

29 In spite of the fact that MMI Health has most of its client beneficiaries in the restricted 

scheme market and DH has most of its client beneficiaries in the open medical scheme 

market, these entities compete in both markets.   As indicated above, DH has recently won 

Bankmed as a client in the restricted market, while Momentum Health Medical Scheme has 

worked hard to win the Intermediaries Association of Southern Africa (FIA) award as the 

healthcare product supplier of the year (5).  The competitive behaviour of these two 

competitors is in alignment with the HMI’s definition of the market which acknowledges that 

open and restricted schemes compete for the same beneficiaries in the longer term (as 

previously published in (6 p. 10)).  The HMI market definition does not consider the 

administrator market as being differentiated between open and restricted schemes (as 

previously published in (6 p. 15)). 

6 Cross directorship and behaviour of directors 

30 The table in the note on cross-directorships of RMIH which includes MMI (1 p. 11 Table 1) is 

not an accurate reflection of the cross-directorships between the entities. 

31 Besides the resignation of Mr J Durand of Remgro from DL’s board two years ago (4), other 

changes in the cross-directorship has also occurred.  Most notably, Director 7 in Table 1 (1 p. 

11) of the note, probably reflects JP Burger who has resigned from the MMI board in 

November 2016.  Annexure A hereto (on page 11) lists current MMI directors with current 

cross-directorships with other entities listed in the note. 
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32 The note suggests that cross-directorships might increase the risk of sharing of sensitive 

competitive information (1 p. 5) among competitors to the disadvantage of consumers. In 

the case of MMI Health, this is simply not true for the following reasons. 

a. There are no common directors between MMI Health and DH. 

b. There are no common directors between MMI and DL. 

c. There are no common directors between MMI Health and Mediclinic. 

d. There are no common directors between MMI and Mediclinic. 

e. All directors of MMI and MMI Health are acutely aware that an exchange of 

competitively sensitive information could constitute a contravention of not only the 

Competition Act (for which MMI may incur heavy penalties and they themselves 

criminal sanctions) but would also be a direct breach of a director’s codified 

fiduciary duties.  Nothing in law precludes a director from sitting on the Boards of 

different entities, albeit that these entities might have competing interests. It is 

expected, as is the case, for directors to always act in the best interests of the Board 

on which they are sitting and, where there are potential conflicts of interests, these 

should be dealt with in terms of the provisions of the Companies Act (e.g. Section 75 

of the said Act). MMI and DL are listed companies and subject to strict JSE Rules and 

the King IV Code of Corporate Governance. MMI has a Code of Ethics for itself and 

its subsidiaries which are strictly enforced by the company, especially as it is a listed 

and regulated company which are subject to the scrutiny of its shareholders, its 

customers, the public and regulators.  The exchange of competitively sensitive 

information  is likely to attract attention and holds a massive reputational risk for 

any director, and if this were to occur, senior employees at these entities would 

know and speak about this.   

33 Accordingly, the note creates the wrong impression.  Inappropriate information exchange as 

a result of cross-directorships is not only impossible in the case of MMI Health; it is also 

unlikely to occur even if it were possible. 

34 In support of its thesis about the potential harm of cross-directorships, the note refers to the 

decision of the Competition Tribunal in Momentum Group and African Life Health Pty Ltd 

87/LM/Sep05.  However, the note does not state that the Tribunal's decision was reversed 

on appeal by the Competition Appeal Court (see 58/CAC/Dec05). The following important 

finding was made by the Court  at pages 11 to 14: 

"It seems that the Tribunal’s reservations in this regard were ill-founded and, in the absence of 

full evidence, unjustified. It is consequently clear why the parties tendered not to have cross-

directorships at operating level but not at holding company level: the tender would have been quite 

consistent with the policy allowing subsidiaries operating autonomy but quite inconsistent with the 
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position of the subsidiaries within the FirstRand Group. The kind of information that has to be 

considered at the level of the holding company is different: it encompasses issues of financial and 

investment policy, corporate governance and the like that must be filtered through to FirstRand itself. 

In the process of monitoring and assessing such matters, board members should be able to consider 

the issues in a proper perspective within the context of the policies of the group as a whole.  

15   In view of the aforesaid the following statement of the Tribunal is not justified: “Current 

(pre-merger) cross-holdings and cross-directorships are a cause for concern, even at non-executive 

level, because there is a possibility of exchange of sensitive information at board level where a 

market division strategy could be entertained” (§ 32). Finance houses such as FirstRand are 

principally concerned with investment returns and growth on capital employed. For this purpose they 

make strategic decisions on the extent to 14 which they will invest in companies and provide them 

with continuing capital injections and technical support. These decisions entail the evaluation, 

assessment and monitoring of the current and future performance of companies within the group. 

Performance of this task requires a complete understanding of the position of each of the entities 

that require comparison. The consolidation of information in this way is crucial to the proper 

management of a group. This exercise will be undertaken within the top management of the holding 

company at the head of the group (FirstRand). Information will be submitted by the subsidiaries to 

the board of directors of the holding company for deliberation. Management of FirstRand (for 

example, the CEO and CFO) will be expected to be familiar with the facts of all group companies. This 

is the reason why they need to serve on the boards of the main subsidiaries. Directors on the boards 

of the relevant subsidiaries need to be present on the FirstRand board in order to ensure an 

understanding at FirstRand board level of the activities and positioning of the subsidiaries. They 

report back to the subsidiary boards. They represent the subsidiary in deliberations at FirstRand 

board meetings and promote its interests. It follows that there must be people on the subsidiary 

boards who are familiar with the overall policies and plans of the group and who can ensure that 

they are carried through." 

35 In view of the above, no negative inference can be made of common directorships at holding 

company level.  

7 Administrator corporate groups 

36 Paragraphs 37 and 38 of the note consider administrator market shares according to 

corporate group.  This categorisation is entirely academic in nature.  Sections 3 above shows 

that the small indirect shareholding in MMI Health (and DH) militates against the value of 

such a categorisation. 

37 Secondly, this categorisation somehow implies that administrators control beneficiaries, 

which is totally incorrect and incongruent with the governance arrangements discussed in 

section 2 above. 
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8 Other considerations 

38 The note state that market players must have the ability to influence market prices, capacity 

and volumes, and the necessary incentive must exist before competition could potentially be 

harmed (1 p. 6).   

39 The note provides no evidence that the ability or incentive to influence each of the three 

elements above exists in the case of MMI Health; on the contrary, experience in the market 

shows that this is not possible or even likely. It simply does not exist and, as demonstrated 

above, competition between MMI Health and Discovery is fierce. Therefore, no inference of 

anti-competitive harm is justified. 

40 Whilst MMI Health has previously engaged with the failures in the healthcare environment 

in its previous submissions, it is however very hard to envisage how the current cross-

directorships and cross-ownerships described in the note actually manifests in anti-

competitive behaviour. 

41 The potential for collusive activities highlighted in the note cannot rely on “desktop” 

research, but requires evidence to prove uncompetitive behaviour. Failure to do so is 

unhelpful and creates an unfair impression of the players in the healthcare markets. 
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9 Conclusion 

42 The above analysis indicates that there is no ability for Remgro to control or influence the 

decisions of MMI Health, and even if there were it would not have any incentive to do so. 

43 There are no cross-shareholdings or cross-directorships between MMI Health and its 

competitors. 

44 To the extent that Remgro has a degree of common shareholding in two healthcare 

competitors, the effective economic interest is so small that it is of no competitive 

consequence. The same applies to the relationship between Remgro, Mediclinic and MMI 

Health. 

45 There is no evidence to suggest that the directors of the various companies will not fully 

exercise their ethical and fiduciary duties to keep confidentially sensitive information 

confidential. The fact that a number of the companies which are mentioned are listed on the 

stock exchange and is subject to intensive stakeholder and regulatory scrutiny should 

provide even more comfort of this fact. 

46 The directors on the boards of these companies who are not associated with any common 

ownership would also act as a check and balance to counter any collusive conduct. 

47 The Competition Appeal Court precedent which has found nothing untoward in having 

common shareholdings and common directors at a holding/investment company level is 

instructive. 

48 Competition between MMI Health and DH is vigorous and the relationship between MMI 

Health and Mediclinic is entirely at arm's length. 

49 In view of the above, the note’s suggestion that competitive harm may result from the 

corporate structure owning MMI Health is without substance. 
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Annexure A: MMI Holdings Limited board of directors and cross-directorships with other entities 

20 June 2017 
 
 

MMI Holdings Ltd (“MMI”) Rand Merchant Bank 
Holdings Ltd (“RMH”) 

FirstRand Discovery  Royal 
Bafokeng 
Holdings 

Remgro 

1.  MJN Njeke (Chairman)      

2.  L von Zeuner      

3.  Prof SC Jurisich      

4.  NAS Kruger (Group CEO)      

5.  F Jakoet      

6.  V Nkonyeni      

7.  PJ Moleketi     X 

8.  SA Muller      

9.  KC Shubane X     

10.  FJC Truter      

11.  BJ van der Ross  X    

12.  JC van Reenen      

13.  JD Krige      

14.  M Vilakazi      

15.  P Cooper X Resigned Apr 
2017 as 
director 

   

 


