
 

 

 

16 October 2018 

 

Netcare’s submissions  

on the HMI’s Provisional Report 

 

 

Table of Contents 

I. INTRODUCTION ....................................................................................................................................... 3 

II. BACKGROUND TO THE INQUIRY PROCESS ................................................................................ 6 

III. LEGAL FRAMEWORK WITHIN WHICH THE MARKET INQUIRY IS CONDUCTED ........ 13 

A. FAIRNESS – THE OBLIGATIONS ON THE HMI ............................................................................................. 13 
B. THE LAWFUL SCOPE OF THE HMI ............................................................................................................. 23 

IV. SERIOUS PROCEDURAL ISSUES DURING THE INQUIRY ....................................................... 26 

A. DATA ROOM ISSUES AND THE SIGNIFICANT HAMPERING OF NETCARE’S INDEPENDENT EXPERTS’ ABILITY 

TO ANALYSE AND VERIFY THE FINDINGS IN THE PROVISIONAL REPORT ............................................................ 26 
B. PUBLIC HEARINGS AND ORAL SUBMISSIONS ............................................................................................. 34 
C. RELIANCE ON WHO/OECD REPORT NOTWITHSTANDING THE FAILURE TO PROVIDE THE UNDERLYING 

DATA ................................................................................................................................................................. 43 
D. EXPERTS APPOINTED BY THE HMI ........................................................................................................... 51 

Dr Soderlund’s conflict of interest ............................................................................................................... 52 
Professor Van Den Heever’s involvement ................................................................................................... 61 
KPMG’s inconsistent approach and lack of independence.......................................................................... 62 

E. EVIDENCE LEADERS ................................................................................................................................. 64 
F. CONCLUSION IN RELATION TO THE PROCEDURAL IRREGULARITIES .......................................................... 65 

V. ASSESSMENT OF KEY FINDINGS IN RELATION TO FACILITIES ............................................ 68 

A. HIGHLY CONCENTRATED STRUCTURE OF THE FACILITIES MARKET: THE BIG THREE ENJOY “MUST HAVE” 

STATUS:  THE PROBLEM OF CONCENTRATION ................................................................................................... 69 
B. FUNDERS ARE UNABLE TO EXERCISE SUFFICIENT BARGAINING POWER OVER HOSPITAL GROUPS .............. 80 
C. “SERIOUS” LEVELS OF SUPPLY INDUCED DEMAND .................................................................................. 83 
D. CONSISTENTLY AND INCREASINGLY HIGH PROFITS, UNLIKELY TO BE SERIOUSLY CHALLENGED IN THE 

FORESEEABLE FUTURE ...................................................................................................................................... 86 
E. THE HMI’S INTERPRETATION OF THE PROFITABILITY TREND IS INCORRECT ............................................. 94 
F. THE HMI’S ASSERTION THAT ITS ANALYSIS OF SID AND EXPENDITURE SUGGESTS INEFFICIENCY IN 

HOSPITALS ........................................................................................................................................................ 95 
G. THERE IS A LACK OF STANDARDISED REPORTING OF HEALTHCARE OUTCOMES ...................................... 100 
H. CONCLUSION IN RELATION TO THE HMI’S KEY FINDINGS....................................................................... 100 

VI. HMI’S RECOMMENDATIONS ....................................................................................................... 102 

A. THE APPROPRIATE APPROACH TO MAKING RECOMMENDATIONS ............................................................ 103 



 

 

 

B. THE ALLEGED SUPPLY-SIDE FAILURES THAT PROVIDE THE BASIS FOR THE HMI’S RECOMMENDATIONS IN 

RELATION TO SUPPLIERS OF HEALTHCARE SERVICES ....................................................................................... 106 
C. FACILITY LICENSING RESTRICTIONS AND POSSIBLE DIVESTITURE RECOMMENDATIONS .......................... 107 
D. REGULATED PRICING RECOMMENDATIONS ............................................................................................. 128 
E. ESTABLISHMENT OF AN INDEPENDENT SUPPLY-SIDE REGULATOR FOR HEALTH .................................... 136 
F. PROVIDER NETWORKS ............................................................................................................................ 140 
G. OUTCOMES MEASUREMENT REPORTING SYSTEM .................................................................................... 142 
H. RECOMMENDATIONS TO ADDRESS OVER SERVICING AND SUPPLY INDUCED DEMAND............................. 143 
I. RECOMMENDATION TO INCREASE SYNERGIES BETWEEN PUBLIC AND PRIVATE FACILITIES ..................... 144 
J. REVIEW OF HPCSA ETHICAL RULES ...................................................................................................... 145 
K. MANDATORY MEMBERSHIP ................................................................................................................... 145 

VII. CONCLUSION .................................................................................................................................... 148 

 



I. Introduction 

1. On 5 July 2018, the HMI1 published its Provisional Findings and Recommendations 

Report (“the Provisional Report”) and invited submissions in response to the Report.  

The Market Inquiry into various aspects of the private healthcare market has run for a 

period of approximately four years.   

2. Netcare has participated extensively throughout the Inquiry process, making numerous 

submissions to the HMI, filing various extensive reports2 including reports by leading 

local and international independent financial, actuarial and economic experts, engaging 

in various data room exercises and raising concerns where necessary in respect of what 

Netcare and its legal advisers believed were material shortcomings in the process and 

analysis performed.   

3. In broad terms, the evidence and independent expert analysis submitted by Netcare to the 

HMI demonstrates that:  

3.1. the private hospital sector is highly competitive, that returns within the sector 

are both reasonable and appropriate; 

3.2. schemes and administrators are able to bargain effectively with the large 

hospital groups; and  

3.3. the HMI’s theories in relation to so called supply induced demand (“SID”) and 

alleged “inefficiency” of certain hospitals are fundamentally flawed and not 

supported by the available evidence.   

4. Yet despite the probative nature of the evidence and analysis submitted by Netcare’s 

independent experts, the HMI has made a number of preliminary findings and 

recommendations, which run contrary to the facts and further evidence presented by 

Netcare and various other third parties. 

                                                           
1 In these submissions, when we refer to “the HMI”, we mean this as a collective reference to the Panel appointed 

to conduct the Inquiry and the Competition Commission staff that have worked with and assisted the Panel in the 

conducting of the Inquiry. Where it is necessary, we will refer separately to the Panel. 

2 Netcare has filed approximately 26 reports by its independent experts and sent numerous letters to the HMI in 

respect of the Inquiry.  See Annexure “A” hereto. 
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5. Certain of the HMI’s key preliminary findings and recommendations are based on 

materially flawed findings and misconceived economic theories that are not consistent 

with best practice from an economic perspective or the available evidence.  Furthermore, 

certain of the HMI’s findings in material respects wholly ignore the relevant independent 

expert reports submitted to the HMI by Netcare.  Moreover, these findings flow from an 

Inquiry process that in key respects has not been consistent with the requirements of 

procedural fairness, including ongoing concerns about conflicts of interest and proper 

access to underlying data. 

6. Finally, certain of the HMI’s recommendations are legally impermissible, are predicated 

on material errors of law, or raise serious questions as to their lawfulness. 

7. Netcare was granted an extension to 15 October 2018 to make submissions in response 

to the Provisional Report.  The extension was primarily necessitated by the delays in 

providing Netcare’s independent experts access to relevant data relied upon by the HMI 

in preparing the Provisional Report. 

8. These submissions are filed together with independent expert reports prepared in 

response to the findings and recommendations in the Provisional Report by the leading 

international and local independent experts engaged by Netcare.  In particular, Netcare 

files the following reports together with, and in support of, its submissions in respect of 

the Provisional Report: 

8.1. An expert report by Mr Greg Harman and Dr Timothy Gardiner of FTI, in 

relation, inter alia, to the profitability analysis and price regulation 

recommendations in the Provisional Report; 

8.2. An expert report by Dr Meloria Meschi of FTI, in relation to the analysis of 

efficiency in the Facilities Report appendix to the Provisional Report; 

8.3. An expert report by Dr Peter Davis, Dr Vikram Kumar and Mr Jerry Lin of 

Cornerstone Research, in relation primarily to the evidence in respect of 

bargaining between medical schemes and facilities; 
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8.4. An expert report by Ms Margaret E. Guerin-Calvert and Dr Jeremy 

Nighohossian of Compass Lexecon, in relation, inter alia, to market definition, 

market power, and concentration analyses and pricing and pricing trends; and  

8.5. An expert report by Mr Barry Childs of Insight Actuaries and Consultants, 

which provides a review of the Provisional Report from an actuarial perspective.  

9. The factual, economic, and financial analysis contained in these submissions is based 

primarily on those expert reports.  We note that the independent experts were given 

access to certain confidential information of other parties that could not be made 

available to Netcare, and therefore Netcare itself has only had regard to redacted versions 

of the experts’ reports. 

10. The legal analysis contained in these submissions has been prepared by Netcare’s legal 

representatives and is also drawn from the legal opinion previously submitted to the HMI 

on behalf of Netcare by David Unterhalter SC, Max du Plessis, Andreas Coutsoudis and 

Ayanda Msimang, in relation to the scope and application of section 27 of the 

Constitution and the Inquiry’s statutory remit under the Competition Act (“the 

Unterhalter Opinion”).3   

11. These submissions are structured as follows: 

11.1. In order to contextualise Netcare’s submissions, we begin by setting out the 

background to the Inquiry process and then deal with the legal framework and 

principles that govern the process; 

11.2. We then consider significant procedural issues that have arisen in the Inquiry 

process, which have unfortunately led to or compounded material flaws in the 

Provisional Report; 

11.3. Next, we provide a summary and overview of the significant evidential and 

methodological flaws in the HMI’s findings in the Provisional Report, as 

identified by the independent experts; and  

                                                           
3 Legal Submissions on behalf of Netcare Regarding the Rights of Access to Healthcare and Information in the 

context of the Health Market Inquiry, 25 February 2016. 
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11.4. Lastly, we consider the evidential and legal flaws in respect of various of the 

recommendations proposed in the Provisional Report.  

II. Background to the Inquiry Process 

12. On 29 November 2013, the Competition Commission (“the Commission”) announced 

that it would conduct a Market Inquiry into the private healthcare sector (“the Inquiry”) 

and published the Terms of Reference for the Inquiry (“the Terms of Reference”).  Both 

the Terms of Reference and the subsequent Statement of Issues (“the Statement of 

Issues”) published on 1 August 2014 by the panel appointed to conduct the Inquiry on 

behalf of the Commission (“the Panel”), are important in order to gain an understanding 

of the purpose of, or rationale for the Inquiry and the manner in which the HMI and the 

Panel intended to proceed with the Inquiry. 

13. In initiating the Inquiry, the Commission indicated that it had reason to believe that there 

are features of the private healthcare sector4 that prevent, distort or restrict competition.  

In setting out the rationale for the Inquiry, the Terms of Reference state that “[v]arious 

concerns have indeed been raised about the functioning of private healthcare markets in 

South Africa as a result of the fact that healthcare expenditure and prices across key 

segments are rising above headline inflation.  These increases in prices and expenditure 

frame the Commission’s inquiry into the sector.”5  The Terms of Reference provide that 

through conducting an analysis of the private healthcare market “the inquiry aims to 

identify all factors that prevent, distort or restrict competition, including any evidence of 

market failure, regulatory failure or competition concerns” and that this “will provide a 

factual basis upon which the Commission can make evidence-based recommendations 

                                                           
4 The Terms of Reference state that the private healthcare sector comprises a number of interrelated markets and 

divide these into three broad categories: (1) financing of healthcare (including medical schemes, medical scheme 

administrators, managed care organisations and healthcare insurers); (2) providers which include facilities 

(hospitals, day clinics, sub-acute facilities, specialised care centres and other similar facilities) and practitioners; 

and (3) consumables (pharmaceuticals, medical devices and other consumables). We note, that for reasons that 

have never been fully explained the third broad category “consumables” has been completely ignored by 

the HMI in the Inquiry. This is despite the fact that Netcare made submissions, both orally and in writing, 

as to the price difference in consumables between South Africa and the United Kingdom and the impact 

thereof on the functioning of private healthcare markets in South Africa.  

5 Competition Commission of South Africa Terms of Reference for Market Inquiry into the Private Healthcare 

Sector, Government Notice No. 1166 of 2013 published in Government Gazette No 37062 dated 29 November 

2013 (“Terms of Reference”) page 80 (available at http://www.compcom.co.za/wp-

content/uploads/2015/04/Health-ToR.pdf), our emphasis. 

http://www.compcom.co.za/wp-content/uploads/2015/04/Health-ToR.pdf
http://www.compcom.co.za/wp-content/uploads/2015/04/Health-ToR.pdf
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that serve to promote competition in the interest of a more affordable, accessible, 

innovative and good quality private healthcare.”6   

14. Clearly, the issues of price and expenditure were central considerations in the Inquiry 

and this is particularly relevant when one assesses the HMI’s findings in relation to these 

key features of the Inquiry. 

15. It is also important to emphasise that the HMI itself recognised that its findings and 

recommendations were required to be based on factual findings, which were based on 

objective evidence.  In other words, the findings and recommendations could not be 

premised on speculation or mere hypothesis, but had to be grounded in verifiable analysis 

and objective facts. 

16. The Terms of Reference broadly state that the purpose of the Inquiry is to conduct an 

analysis of the interrelationship between various markets in the private healthcare sector, 

including examining the contractual relationships and interactions between and within 

the health service providers, the contribution of these dynamics to total private 

expenditure on healthcare, the nature of competition within and between these markets, 

and ways in which competition can be promoted.  In addition, the Inquiry is required to 

assess the impact of the Commission’s interventions in private healthcare through 

enforcement action and merger regulation, including any impact this has had on prices, 

bargaining mechanisms, consolidation and competition in the healthcare sector and to 

inquire into the nature of price determination in the private healthcare sector in South 

Africa.  

17. In relation to the Inquiry process, the Terms of Reference provide that the “Commission 

will evaluate the subject matter of the inquiry through an inquisitorial process of public 

hearings and a review of secondary material, obtained via information requests, 

consultations and summons, as required”.7  The Terms of Reference also provide for 

interested and affected parties to submit information, for a panel of experts to preside 

over the hearings, review submissions, examine evidence and oversee the drafting of the 

inquiry report and recommendations, and for a team of researchers and analysts to 

support the panel.  The Terms of Reference state that “it is the Commission’s view that 

                                                           
6 Terms of Reference, page 81, our emphasis. 

7 Terms of Reference, page 91, our emphasis. 
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the benefit of a market inquiry is that it lends itself to greater transparency than an 

investigation of a prohibited practice” and that the “Commission will allow stakeholders 

fair and reasonable opportunity to provide input into the inquiry process.”8  

18. In the Statement of Issues, the Panel identifies what it considers to be potential sources 

of harm to competition in private healthcare, which include market power, barriers to 

entry into a market, imperfect information and the regulatory framework; and indicates 

that the theories of harm will be tested “against facts”, in order to help the Panel remain 

focussed as it develops its understanding of the markets involved and evaluates the 

information gathered. 

19. Like the Terms of Reference, the Statement of Issues also sets out the rationale for the 

Inquiry.  It quotes the Terms of Reference in which it is stated that “prices in the private 

healthcare sector are at levels that only a minority of South Africans can afford” and that 

“these increases in prices and expenditure informed the decision to initiate the Inquiry.”9  

The Panel states that it, accordingly, “wishes to inquire into the level of prices, 

expenditure and costs in the sector as well as the reasons for the above-inflation 

increases in prices in private healthcare” and “invites submissions commenting on the 

probable causes of these increases in costs, expenditure and prices.”10 

20. Once again it is important to emphasise that the HMI indicated that “levels of prices, 

expenditure and costs” were seen as fundamental issues to be investigated during the 

Inquiry.  Yet, as is set out in more detail below, the HMI ultimately:  

20.1. came to the conclusion that hospital prices were not excessive or unreasonable; 

20.2. but never properly investigated costs in the hospital sector; and  

20.3. embarked on a poorly reasoned and factually deficient expenditure analysis. 

21. The Statement of Issues states that the Inquiry will evaluate the explanations for costs, 

prices and expenditure increases and repeats the Terms of Reference by explaining that 

this will “provide a factual basis upon which the Panel can make evidence-based 

                                                           
8 Terms of Reference, page 91, our emphasis. 

9 Statement of Issues (1 August 2014), para 16, page 6. 

10 Statement of Issues (1 August 2014), para 17, page 6, our emphasis. 
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recommendations that serve to promote competition in the interest of a more affordable, 

accessible, innovative and good quality private healthcare.”11  

22. In relation to the techniques for defining markets and analysing competition, the 

Statement of Issues provides that “in order to establish a sound analytical and factual 

basis for the findings of the Inquiry, the Panel wishes to ensure that methods and tools 

used in the Inquiry support rigorous analysis and are consistent with best practice” 

and that “various techniques are available which are based on theory and methods of 

competition economics.”12   

23. In other words, the HMI clearly indicated that it would employ analysis and 

investigations, that were (a) “consistent with best practice” and (b) based on sound and 

accepted theories and methods of competition economics that support rigorous analysis.  

Unfortunately, as will be discussed below and as is elaborated on in more detail in the 

expert reports, in a number of instances the tools and methods used by the HMI did not 

in fact support rigorous analysis, nor were they consistent with best practice. 

24. On the same date that it published the Statement of Issues (14 August 2014), the HMI 

published a document entitled “Call for Submissions”, calling on all participants in the 

Inquiry to make submissions on the issues identified in the Statement of Issues read with 

the Terms of Reference.  The Call for Submissions stipulated that participants wishing to 

make submissions of a technical nature should refer to the Guideline for Submissions of 

Technical Data and Analysis (“the Guideline for Technical Submissions”), which was 

published on the same day.  The preamble to the Guideline for Technical Submissions 

states that “[t]his guideline is based on international best practice and experience.  In 

particular, this document makes reference to the general principles articulated in the 

UK-based Competition and Market Authority’s ‘Suggested best practice for 

submissions of technical economic analysis from parties to the Competition 

Commission.’”13   

                                                           
11 Statement of Issues (1 August 2014), para 18, page 6, our emphasis. 

12 Statement of Issues (1 August 2014), para 51, page 15, our emphasis. 

13 Our emphasis. 
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25. Under the topic “General principles for submission of quantitative technical analysis”, 

the guideline states, inter alia, the following: 

“1.1 Clarity, transparency and completeness: 

1.1.1 Submissions on technical data and analysis should be presented clearly.  

In order to increase transparency and ensure completeness it must be 

possible for the Inquiry to determine how the stakeholder’s analysts 

reached the conclusions.  This entails stating clearly and as completely 

as possible: 

 The methodology used. 

 This includes a description of all relevant statistical, econometric 

and other relevant quantitative methods used as well as 

justification as to why these methods were used. 

 The assumptions made in reaching results. 

 This includes a discussion of all of the assumptions made in the 

analysis as well as a justification on why these assumptions were 

made. 

 The significance and robustness of the results. 

The Inquiry must be able to understand the statistical and econometric 

significance of reported results in order to be able to evaluate what output 

is most important and which is less influential.  Therefore all relevant 

diagnostics (R2, t-statistics, etc.) must be submitted and the statistical and 

econometric relevance of results explained. 

1.1.2 It is important for the Inquiry to test the sensitivity of the results of 

quantitative analysis to plausible changes in the underlying 

assumptions.  While the Inquiry may wish to perform their own tests, it 

will be important for stakeholders to provide evidence of the robustness 

of the analysis underlying the results in their submissions. ……. 
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1.2 Replication of results: 

1.2.1 If the Inquiry is to understand how conclusions are reached it must be 

possible to replicate the results of the analysis using the methods 

employed and the data used.  Stakeholders must therefore submit all 

relevant data files and computer code necessary for the replication of 

the results. 

1.2.1.1 The Inquiry must have access to both the raw and clean data because 

the aggregation and cleaning of the data could have an impact on the 

outcome of the analysis. 

1.2.1.2 The procedures for cleaning data and the program files used for this 

purpose must be submitted.  This is because omitted data from the 

cleaning process (e.g. due to there being outliers or reporting errors) 

may potentially bias results. 

1.2.1.3 The program files used for generating quantitative analysis must be 

submitted, together with clear and complete explanatory comments 

and annotations.”14   

26. It is evident from the principles set out in the guidelines that the HMI stipulated that it 

must be in a position to be able to replicate results and have access to both raw and clean 

data, given the fact that the aggregation and cleaning of data could impact the outcome 

of the analysis.   

27. However, in a number of instances, the HMI did not apply these same principles to access 

to underlying raw data, program files and assumptions when it came to Netcare’s 

independent experts seeking to evaluate and analyse data and data analysis prepared by 

the HMI’s experts.  This issue is dealt with in more detail in the various expert reports.  

Unfortunately, in a number of instances, the HMI did not ensure that sufficient and 

appropriate data, program files or facilities to replicate and evaluate the analysis of the 

HMI’s experts was contained in the data rooms to facilitate Netcare’s independent 

experts being able to replicate results.  

                                                           
14 Our emphasis.  
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28. Moreover, the HMI’s Procedural Guidelines for Participation in the Market Inquiry into 

the Private Healthcare Sector were published by the Commission on 1 August 2014 (“the 

Guidelines for Participation”).  The Guidelines for Participation contain the rules for 

participation in the Inquiry process and seek to provide for a fair opportunity and a 

transparent process for all participants to effectively participate in the Inquiry.  The 

Guidelines for Participation state that they are binding on the Commission, Panel and 

participants in the Inquiry and any deviations from the Guidelines for Participation will 

be at the discretion of the Chairperson, who will be guided by the principles of fairness 

and justice and the need to facilitate the proper conduct of the Inquiry.  In the event of a 

deviation, an explanation for the deviation will be provided.  

29. The Guidelines for Participation set out the methods to be used by the Inquiry for 

gathering information and include written submissions, research studies, direct 

consultations, public consultations, data reviews, questionnaires and surveys, focus 

group discussions, information requests, site visits and formal public hearings.  The 

Guidelines for Participation set out further details regarding the manner in which written 

submissions may be made by interested and affected parties and the guidelines pertaining 

to public hearings. 

30. Pursuant to the publication of the Guidelines for Participation, the HMI notified 

stakeholders that public hearings would be scheduled to deal with various topics of 

relevance to the Inquiry.  The HMI published a notice inviting stakeholders to register to 

make oral submissions at the public hearings.  Issues that arose in relation to the public 

hearings will be discussed below. 

31. On 11 February 2016, shortly before the start of the first set of public hearings which, 

despite several changes of date, eventually commenced on 16 February 2016, a revised 

Statement of Issues (“the Revised Statement of Issues”) was published for comment 

following the HMI’s review of submissions received, the evidence gathered, and analyses 

undertaken.  Stakeholders were invited to submit comments on the Revised Statement of 

Issues by 11 March 2016.  The Revised Statement of Issues set out the issues which the 

HMI considered to be a priority.  It also stated that “information supplied by 
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stakeholders, and revealed during public hearings, will be used to further enhance our 

understanding of the sector and the prevailing market dynamic.”15   

32. The Revised Statement of Issues stated that the work of the HMI is broadly divided into 

two areas: “The first is to diagnose the most probable structural features driving any 

observed adverse market outcomes.  Any evidence suggesting anti-competitive 

behaviour can best be analysed initially in its structural context.  The second is to 

evaluate the most effective solutions to possible adverse findings emerging from the 

diagnostic exercise.”16  It then goes on to list various issues which “provide an overview 

of the direction of the diagnostic exercise” which it states “will now move into a process 

where it can incorporate the inputs from hearings” and that “the hearings will provide 

an opportunity for stakeholders to respond to the issues raised in the [Revised Statement 

of Issues] and thereby support the work of the HMI.”17   

III. LEGAL FRAMEWORK WITHIN WHICH THE MARKET 

INQUIRY IS CONDUCTED 

A. Fairness – the obligations on the HMI  

33. As will be fully discussed below, Netcare’s independent experts have over time 

expressed serious concerns in regard to the manner in which the HMI has conducted 

certain features of the Inquiry.  Many of these concerns have gone unaddressed and have 

materially and adversely affected the Inquiry, the Provisional Report and the ability of 

Netcare and its independent experts to make comprehensive submissions.  We, therefore, 

set out below the obligations placed on the Panel to conduct the Inquiry in a fair manner 

and in compliance with the principles set out in the Promotion of Administrative Justice 

Act18 and the principle of legality. 

                                                           
15 Revised Statement of Issues (11 February 2016), para 32, page 5, our emphasis. 

16 Revised Statement of Issues (11 February 2016), para 37, page 6, our emphasis. 

17 Revised Statement of Issues (11 February 2016), para 38, page 6, our emphasis. 

18 Act 3 of 2000. 
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34. As set out above, the HMI’s Terms of Reference, which together with the Competition 

Act19 regulate the HMI, expressly provide that: 

34.1. “The Commission is committed to the principles of fairness, transparency, and 

integrity and will conduct the inquiry in accordance with these principles.”20 

34.2. “The Commission will allow stakeholders fair and reasonable opportunity to 

provide input into the inquiry process.”21   

35. As the Panel correctly accepts in its Provisional Report, it must conduct the Inquiry fairly. 

In particular, the Report indicates that: 

35.1. “[i]n conducting the inquiry, the Panel had to observe the requirements of 

procedural fairness”22;  

35.2. “the constitutional right to procedurally fair administrative action, provides 

the context within which the HMI must be conducted”23; and  

35.3. “[i]t is therefore apparent that the outcome of the HMI may result in a decision 

that may adversely affect the rights of some stakeholders.  This being the case, 

the Panel has a constitutional duty to act fairly.”24   

36. Fairness is a flexible standard25 and one looks to the context to understand what is 

required in each situation.  

37. While market inquiries under the Competition Act are sui generis in South African law, 

insights may be drawn from the Constitutional Court’s views on fairness in its discussion 

                                                           
19 Act 89 of 1998. 

20 The Terms of Reference, section 6, pg 91 of the Gazette (Government Notice No. 1166 of 2013 published in 

Government Gazette No 37062 dated 29 November 2013), our emphasis. 

21 Ibid, (our emphasis). 

22 Chapter 1, para 12, p 15, (our emphasis). 

23 Chapter 1, para 13, p 15, (our emphasis). 

24 Chapter 1, paras 16-17, p 16, (our emphasis). 

25 Masethla v President of the Republic of South Africa & another 2008 (1) SA 566 (CC) para 190, where the 

Constitutional Court (per Ngcobo J) held that “[t]he very essence of the requirement to act fairly is its flexibility 

and practicability.” 
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of Presidential commissions of inquiry in Magidiwana26.  In Magidiwana the 

Constitutional Court held that “[i]t is open to the President to search for the truth through 

a commission.  The truth so established could inform corrective measures, if any are 

recommended, influence future policy, executive action or even the initiation of 

legislation.  A commission's search for truth also serves indispensable accountability and 

transparency purposes.  Not only do the victims of the events investigated and those 

closely affected need to know the truth: the country at large does, too.  So ordinarily, a 

functionary setting up a commission has to ensure an adequate opportunity to all who 

should be heard by it. Absent a fair opportunity, the search for truth and the purpose 

of the Commission may be compromised.”27   

38. The Court’s determination of what fairness requires in a Presidential commission of 

inquiry is in line with one of the fundamental requirements of fairness - that there must 

be a proper opportunity for parties to be heard. 

39. The requirements of fairness are well illustrated by the matter of HASA v Minister of 

Health.28  The matter involved a review of the National Health Reference Price List (“the 

NHRPL”) published under the National Health Act29.  The Minister of Health and the 

Director General sought to impose the NHRPL (which purported to be a non-binding 

pricing guideline) on the health care industry, inter alia, without properly consulting with 

affected stakeholders. The Court held that: 

“[154] The Director-General failed to respond timeously to the proposal submitted 

by HASA [the Hospital Association of South Africa] in relation to the alternative 

methodology.  In so doing, he effectively barred HASA from making any submission 

in relation to either the 2009 or 2010 NHRPL.  The correspondence reveals a 

consistent failure on the part of the Director-General to engage meaningfully with, 

or to listen to submissions from, or thereafter, to provide reasons and rational 

responses to the proposals submitted by and on behalf of HASA.  The process of 

interaction on the part of the Director-General could best be described as one of 

                                                           
26 Magidiwana and Others v President of the Republic of South Africa and Others 2013 (11) BCLR 1251 para 14. 
27 Magidiwana para 14, our emphasis. 

28 Hospital Association of South Africa Ltd v Minister of Health and Another [2011] 1 All SA 47 (GNP) (“HASA”). 

29 Act 61 of 2003. 
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disdain for and disregard of the rights of HASA.  

[155] This conduct on the part of the Director-General, and his subsequent 

publication of an RPL in the face of these attempts by HASA to be heard, tainted the 

process and the subsequent publication of an RPL with procedural unfairness such 

that the entire process and the resultant publication falls to be reviewed and set 

aside.  

[156] In addition to the principle of fairness inherent in the obligation of rule of law, 

the process also falls to be reviewed and set aside under the provisions of section 

6(2)(c) of PAJA.”30   

40. Precisely because “a person affected by a decision usually cannot make meaningful 

representations without knowing what factors are likely to be taken into account”, 

fairness requires the decision maker to advise the affected party of the case to which they 

are required to respond.31  The Constitutional Court has most recently confirmed this 

principle in Gavric v Refugee Status Determination Officer, Cape Town and Others32, in 

the following important passages: 

“[79] It is nevertheless necessary to state that a person can only be said to have a fair 

and meaningful opportunity to make representations if the person knows the substance 

of the case against her.  This is so because a person affected usually cannot make 

worthwhile representations without knowing what factors may weigh against her 

interests.  This is in accordance with the maxim audi alteram partem (hear the other 

side), which is a fundamental principle of administrative justice and a component of 

the right to just administrative action contained in section 33 of the Constitution. 

[80] In order to give effect to the right to a fair hearing an interested party must be 

placed in a position to present and controvert evidence in a meaningful way.  In 

Foulds, Streicher J held that a decision maker was under an obligation to disclose 

adverse information and adverse policy considerations, and give an affected person 

                                                           
30 Our emphasis. 

31 Minister of Education, Western Cape and Another v Beauvallon Secondary School And Others 2015 (2) SA 

154 (SCA) para 19; see also Minister of Health and Another NO v New Clicks South Africa (Pty) Ltd and Others 

(New Clicks) 2006 (2) SA 311 (CC) (New Clicks) para 152-153. 

32 (CCT217/16) [2018] ZACC 38 (28 September 2018). 
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an opportunity to respond thereto.  If an administrator is minded to reject the 

explanations of an interested party, she should at least inform the party why she is 

so minded, and afford that party the opportunity to overcome her doubts. 

[81] The Serbian judgments, and in particular, the additional research undertaken 

cannot be said to align with these principles as they were never provided to the 

applicant and the latter was not even provided to this Court.  On the basis of 

the paucity of the reasons provided by the RSDO and the procedural unfairness, the 

decision of the RSDO was invalid and must be set aside.”33  

41. Moreover, in technical inquiries, such as a competition market inquiry, there is a need 

for a high degree of specificity and transparency when providing affected parties with 

information on which findings are based and subsequently making recommendations – 

to clearly set out the case to which they are required to respond, to allow them a 

meaningful opportunity to respond, and for the Panel to have the best possible chance of 

arriving at the correct conclusions in relation to issues of technical complexity34.  This 

has been confirmed by the UK courts. 

42. In BMI Healthcare and Others v Competition Commission35, the Competition Appeal 

Tribunal (“CAT”) dealt with access to data rooms in the context of the UK market 

inquiry into private healthcare.  As the CAT made clear, “Competition cases are redolent 

with technical and complex issues, which can only be understood, and so challenged or 

responded to, when the detail is revealed.  Whilst it is obviously, in the first instance, for 

the Commission to decide how much to reveal when consulting, we have little doubt 

                                                           
33 Our emphasis.  

34 Chairman’s Guidance on Disclosure of Information in Merger Inquiries, Market Investigations and Reviews of 

Undertakings and Orders accepted or made under the Enterprise Act 2002 and Fair Trading Act 1973:  

“Transparency facilitates inquiries for a number of reasons:  (a) First, it is a means of achieving due process and 

of ensuring that by having a better understanding of the CC’s analysis affecting them, the main parties in inquiries 

are treated fairly.  (b) Secondly, it enables other interested persons, such as consumers and their representative 

bodies, suppliers and customers and other persons who may be affected by the CC’s decision, to understand the 

issues that the CC is considering and then to form effectively their input to the process.  (c) Thirdly, transparency 

helps main parties and other interested persons when they are providing the CC with information, including 

identifying inaccuracies and incomplete or misleading information.  (d) Fourthly, as a result of the above, the 

effectiveness, efficiency and quality of CC inquiries and decisions are improved.”  

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284387/cc7_r

evised_.pdf  

35 [2013] CAT 24 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284387/cc7_revised_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/284387/cc7_revised_.pdf
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disclosing the ‘gist’ of the Commission’s reasoning will often involve a high level of 

specificity.”36 

43. The CAT in emphasising the need for a high level of specificity in competition inquiries 

referred to and relied on the decision by the UK Court of Appeal in R (Eisai Limited) v 

National Institute for Health and Clinical Excellence.37  The case concerned the judicial 

review of a (non-binding) guidance38 issued by the National Institute for Health and 

Clinical Excellence (“NICE”)39 in relation to the use of a particular drug in the National 

Health Service.  Although NICE’s procedures involved “a remarkable degree of 

disclosure and of transparency in the consultation process”,40 the Court of Appeal 

nevertheless held that procedural fairness required the release of still more material.  In 

particular, the Court of Appeal held that NICE was required to release a fully executable 

version of an economic model used by NICE, and not merely a “read only” version, to 

allow the relevant affected parties to fully check and comment on the reliability of the 

economic model upon which NICE had based its decision.41   

44. As the CAT ultimately concluded in relation to the UK market inquiry, "[t]he 

Confidential Information in the Disclosure Room is clearly highly technical in nature, as 

is evidenced by the description contained in Recital V of the Personal Undertakings and, 

indeed, from the passages in the Provisional Findings that we were shown. Given the 

technical nature of the material, we consider it to be the case that a fair disclosure of 

                                                           
36 Para 39. 

37 R (Eisai Limited) v National Institute for Health and Clinical Excellence [2008] EWCA Civ 438 (“Eisai”). 

38 As the judgment makes clear “NICE’s guidance does not override the clinical judgment of healthcare 

professionals, though they are expected to take the guidance into account. Nor is there any prohibition on relevant 

NHS bodies funding treatment not recommended by NICE or in circumstances not recommended by NICE. By 

separate directions of the Secretary of State, however, primary care trusts and NHS trusts in England are required 

to provide funding to ensure that health care interventions recommended in guidance issued by NICE following 

technology appraisals conducted in accordance with its published procedure are normally available. NHS core 

standards also require healthcare organisations to ensure that they conform to NICE technology appraisals. In 

practice, therefore, NICE guidance has a vital role in determining the availability of treatments within the NHS.” 

Para 6. 

39 The National Institute for Health and Clinical Excellence is responsible for appraising the clinical benefits and 

cost effectiveness of, inter alia, drugs and for making recommendations as to their use in the NHS. Eisai para 1. 

40 Eisai para 66. 

41 Eisai para 49. 
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the “gist” of a case will require – as in Eisai (see paragraph above) – a high degree of 

disclosure and transparency on the part of the Commission.”42   

45. Furthermore, as the Court of Appeal held (approving counsel’s argument), without all 

the relevant underlying information and methodology (in that case a fully executable 

model) “the consultee [the affected party] is left making shots in the dark, in 

circumstances where the light could so easily be switched on.”43 

46. Where market inquiries employ data rooms to ensure confidentiality, additional 

requirements arise, in order to ensure fairness.  The CAT in BMI found that the 

Competition Commission had failed to act fairly in its use of a data room in the UK 

market inquiry for the following reasons: 

“where a data room is deployed to protect sensitive information, there must be 

facilities available in the data room so as to enable a proper and informed (or 

“worthwhile”) response. 

The rules governing the Disclosure Room in this case were not fit for this purpose. 

The Disclosure Room Regime was deficient, and fundamentally so, in three basic 

respects. 

First, confining the Advisers to recording in their notes only Own Client Data or 

information derived solely from Own Client Data and/or from data in the public 

domain is wrong in principle.  This is information which – by definition – the Advisers 

can see outside the Disclosure Room.  What will be of real interest to the Advisers 

will be Confidential Information that is not Own Client Data or information derived 

solely from Own Client Data and/or from data in the public domain.  It is this 

information (and its relationship to Own Client Data) that they will particularly 

wish to review, to see how the Commission has relied upon it.  Whilst they may be 

unable to remove such notes from the Disclosure Room, that does not justify the 

prohibition on the making of notes that are plainly required if they are to make 

effective use of their access to the Disclosure Room. 

                                                           
42 BMI para 61, our emphasis.  

43 Para 50. 
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Secondly, given that this was a data room, the Advisers of Relevant Parties were 

obviously not going to be allowed to remove Confidential Information from it.  That, 

as we have described, is the key difference between a confidentiality ring and a data 

room.  The Disclosure Room Regime comprehensively failed to ensure that this 

obstacle to the drafting of a worthwhile response was addressed.  The Advisers were 

not provided with the means of drafting a proper and considered response to the 

Confidential Information whilst in the Disclosure Room.  The facilities afforded to 

them were insufficient to enable them to respond. …. 

In short, the rules imposed by the Commission rendered it unreasonably difficult for 

a response to the Provisional Findings, which addressed matters arising out of the 

Confidential Information, to be drafted. 

Thirdly, the period of time in which the Advisers were allowed access to the 

Disclosure Room was unreasonably short.  As a general rule of thumb, a data room 

ought to be open at reasonable business hours up until the end of the consultation 

period, and ought to provide for multiple visits.  The latter requirement is important 

not simply to enable the Advisers to correct or complete their notes but, more 

fundamentally, because drafting a response to the Provisional Findings which 

incorporates an effective response to the matters arising from the Confidential 

Information is necessarily an iterative process (all the more so where the Advisers are 

limited in number and necessarily exclude all employees of the Relevant Party).”44   

47. It is submitted that these requirements of fairness – (a) reasonable access to other parties’ 

confidential information, (b) rules to ensure that worthwhile responses can be drafted 

even when information cannot be removed from the data room, and (c) reasonable time 

to access the data room – apply equally to the use of a data room in the HMI Inquiry 

process. 

48. Ensuring a fair process is vital for the credibility of any market inquiry.  Lord Reed, in 

the UK Supreme Court, recently held that "procedurally fair decision-making is liable 

to result in better decisions, by ensuring that the decisionmaker receives all relevant 

information and that it is properly tested", moreover this also alleviates "the sense of 

                                                           
44 Para 70, our emphasis.  
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injustice which the person who is the subject of the decision will otherwise feel."45  These 

same priorities have been affirmed repeatedly by the Constitutional Court.46  As the 

Constitutional Court has held, “[p]rocedural fairness . . . is concerned with giving people 

an opportunity to participate in the decisions that will affect them, and - crucially - a 

chance of influencing the outcome of those decisions.  Such participation is a 

safeguard that not only signals respect for the dignity and worth of the participants, 

but is also likely to improve the quality and rationality of administrative decision-

making and to enhance its legitimacy.”47  

49. In addition, as has been pointed out in a recent academic article regarding the 

requirements for procedural fairness in competition inquiries and other matters, “[a]ccess 

to information in the form of data, documents and analyses is critical to economists 

engaging with the substance of competition and regulatory cases.  Indeed, as in many 

areas of competition law, the question of what constitutes a fair process - although 

ultimately a legal question - needs to be informed by the practical needs and realities 

of applying economics in cases.”48   

50. The principles set out above confirm that a procedurally fair and rational inquiry process 

requires the HMI to take account of all relevant considerations (including in particular 

the submissions by stakeholders) and to ignore all irrelevant considerations.49  In this 

regard, it useful to consider the case of Sea Front For All and Another v MEC, 

Environmental and Development Planning, Western Cape and Others 2011 (3) SA 55 

(WCC).  The case involved a Record of Decision granting environmental authorisation 

for the proposed redevelopment of a site (which like a competition market inquiry also 

requires the consideration of complex technical issues).  In that case, the Court held that 

the decision maker's reliance on outdated information, and the failure to seek and 

consider more current information, was a basis to set aside the Record of Decision.  Of 

                                                           
45 Osborn & Booth v The Parole Board [2013] UKSC 61 paras 67-68, our emphasis. 

46 See for example Joseph and others v City of Johannesburg and others 2010 (4) SA 55 (CC) (“Joseph”) at paras 

42 et seq.  

47 Joseph para 42, the Court quoted Prof Hoexter with approval (our emphasis). 

48 P Davis ‘Economic Evidence and Procedural Fairness: Lessons from the UK Competition Regime’ Journal of 

Competition Law & Economics (2018) 14(1) p 2, our emphasis.  

49 See e.g. Promotion of Administrative Justice Act section 6(2)(e)(iii) and Democratic Alliance v President of the 

Republic of South Africa 2012 (1) SA 417 (SCA) para 66, read with Democratic Alliance v President of South 

Africa and Others 2013 (1) SA 248 (CC) para 34. 
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relevance, the Court held that:  "The material change of circumstances in the period 

2002 - 2007, referred to by the experts of the parties, ought, in my view, to have been 

taken into account by the MEC in her decision-making process.  The fact of the matter 

is that, to the extent that the MEC purported to consider socioeconomic changes after 

September 2004, this was on the basis of outdated and erroneous information.  It did not 

reflect the socio-economic changes which, it is common cause, had taken place.  The 

integrity of the environmental impact assessment process will be seriously undermined 

if decision-makers are to base their decisions on substantially outdated information.  

In fact, I find it inexplicable that the MEC decided to grant the application, while 

information on which she had to base her decision was some four and a half years out 

of date. In my view, this is a case where the information in the final scoping report 

ought to have been augmented by a comprehensive current environmental impact 

assessment.  In failing to call for such an updated assessment, the MEC took her 

decision on the basis of irrelevant considerations (information which was out of date 

and no longer correct), and failed to have regard to relevant considerations (the 

current situation in Sea Point)."50 

51. In the circumstances of such inquiries, it is clear that fairness requires, and the credibility 

and reliability of the HMI’s findings demand, that the Panel must inter alia ensure that: 

51.1. the HMI operates with a high level of transparency and specificity in relation to 

the information provided to stakeholders; 

51.2. stakeholders are put in a position to make full and meaningful submissions, 

including by being able to check the reliability of all analysis used by the HMI 

(including to confirm whether the data and analysis are current and correct) and 

being given fair and reasonable access to any data room;  

51.3. stakeholder submissions (including in particular by stakeholders’ independent 

experts) are to be fully and properly considered by the HMI and dealt with in its 

findings; 

51.4. the HMI does not base its recommendations on outdated information and 

acknowledges any material change of circumstances; and 

                                                           
50 Para 73, our emphasis. 
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51.5. in the event that the HMI proposes recommendations, that the nature of such 

recommendations must be comprehensively set out and explained in order to 

allow interested and affected parties a proper opportunity to be able to respond 

thereto. 

52. As discussed below, and expanded upon in the recent reports prepared by the various 

experts engaged by Netcare, the manner in which the data room exercises were conducted 

and the resultant effect on the experts’ ability to meaningfully and comprehensively 

assess and analyse the provisional and other reports prepared by the HMI and its experts, 

did not comply with the requirements of procedural fairness as required by law, nor did 

it comply with international best practice.  

53. There have also been a number of other material procedural issues with the Inquiry, 

which we discuss below.  

54. In order to deal with certain of the procedural issues which have been identified, a number 

of corrective steps need to be taken.  These are summarised in the conclusion to that 

section. However, we point out that it is necessary and incumbent on the HMI to carefully 

consider the independent expert analyses filed by Netcare previously (much of which has 

simply been ignored), as well as the most recent reports filed in response to the 

Provisional Report.  This is also likely to require that the HMI allocates further time to 

properly engage with the analyses provided by the independent experts, and that the 

independent experts in turn are provided with further opportunities to fully assess all the 

data and methodologies that the HMI still intends to rely on.   

55. Ultimately these steps are likely to require either abandoning or significantly revising 

certain of the provisional findings and recommendations.  This is so not only to ensure 

that careful regard has been given to stakeholders’ submissions, but also to ensure the 

quality and rationality of the HMI’s conclusions in relation to important technical issues, 

and to ensure the overall legitimacy of its findings.  

B. The lawful scope of the HMI 

56. In addition to the failure to conduct certain aspects of the Inquiry process in a fair and 

transparent manner, Netcare also submits that the HMI has, in certain instances, acted 
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outside of the scope and remit of the empowering provisions, which we will discuss 

below. It is therefore necessary to set out that scope and remit.  

57. The HMI was created under and is empowered by the Competition Act.51  Accordingly, 

the scope of the inquiry, and the findings and recommendations by the Panel, must be 

located within the framework of the Competition Act, read together with the Terms of 

Reference published by the Commission.52  

58. The Competition Act defines a “market inquiry” as “a formal inquiry in respect of the 

general state of competition in a market for particular goods or services, without 

necessarily referring to the conduct or activities of any particular named firm.”53  

59. As noted in the Terms of Reference, this means that a market inquiry is “a general 

investigation into the state, nature and form of competition in a market, rather than a 

narrow investigation of specific conduct by any particular firm.”54   

60. The nature of the inquiry is reinforced by sections 43A to C of the Competition Act, 

which makes clear that a market inquiry may only be initiated into a market if:55 

60.1. the Commission has reason to believe that any feature or combination of features 

of that market prevents, distorts or restricts competition within that market; or 

60.2. the Commission is conducting the market inquiry to achieve the purposes of the 

Act (the purpose being to promote and maintain competition in South Africa, in 

order to achieve specific aims).56  

61. The Terms of Reference, which define the scope of the HMI, are consistent with the 

above statutory framework.57 

                                                           
51 See section 43B(1) and the Terms of Reference. 

52 See sections 43B(2), (4), and (5) of the Competition Act. 

53 Section 43A, our emphasis. 

54 Terms of Reference, Government Gazette p 75, our emphasis. 

55 Section 43B(1) 

56 Section 2 

57 Terms of Reference Government Gazette p 74-5. 
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62. The Panel, appointed by the Commission, cannot, in conducting the Inquiry or in making 

findings and recommendations, act ultra vires the powers conferred on it by the Act.  By 

way of example, in New Clicks58 while the Constitutional Court found that the challenge 

to provisions of the Medicines and Related Substances Act59 should be dismissed, it held 

that certain of the regulations under the Act were unconstitutional, since they were ultra 

vires the empowering provision and therefore invalid.  

63. In striking down these regulations, Ngcobo J, in one of the concurring judgments, 

explained the Court’s reasoning as follows: 

“The purpose of reg 18(5) (a), (c), (d) and (e) is manifestly to protect pharmacies 

against competition from medical practitioners and nurses.  This purpose is not 

discernible from the Medicines Act.  Nothing in the Medicines Act empowers the 

Minister to develop such a policy through the regulations.  It follows therefore that 

the provisions of reg 18(5)(a), (c), (d) and (e) that develop the policy of denying a 

licence where there are pharmacies in the neighbourhood are ultra vires the 

empowering statute.”60   

64. This has an important implication: the recommendatory power given to the HMI by the 

Competition Act, cannot be used to pursue aims that are outside the remit of promoting 

and maintaining competitive markets.  Accordingly, the findings and recommendations 

made by the Panel must fall within the remit of, and be consistent with, the purpose of a 

market inquiry in general, and the current Inquiry in particular – that is the identifying 

and remedying of any prevention, distortion or restriction of competition within the 

private healthcare sector. 

65. Netcare previously submitted the Unterhalter Opinion to the HMI.  We do not propose 

to traverse the key aspects of that opinion here, but request that the HMI in formulating 

the Final Report have detailed and careful regard to the opinion. 

                                                           
58 Minister of Health and Another NO v New Clicks South Africa (Pty) Ltd and Others (New Clicks) 2006 (2) SA 

311 (CC) 

59 Act 101 of 1965 

60 Para 119, our emphasis. 
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IV. SERIOUS PROCEDURAL ISSUES DURING THE INQUIRY 

66. We set out above the requirements on the HMI to conduct the inquiry in a fair manner. 

Unfortunately, in various instances this has not occurred.  Below we set out the key 

procedural issues that have arisen in the Inquiry. 

67. As noted above, “procedurally fair decision-making is liable to result in better 

decisions, by ensuring that the decisionmaker receives all relevant information and 

that it is properly tested"61.  It is also likely to “improve the quality and rationality” of 

decision-making and “to ensure [the] legitimacy” of those decisions.62  Unfortunately, 

the procedural issues dealt with below, have clearly played a part in the significant 

deficiencies in the Provisional Report, which we deal with in the subsequent sections, 

and which are the subject of detailed critique by the independent experts in the reports 

filed together with these submissions.  

A. Data Room issues and the significant hampering of Netcare’s independent experts’ 

ability to analyse and verify the findings in the Provisional Report 

68. During the course of the Inquiry, Netcare submitted approximately 26 reports in total, 

including by leading independent experts, in response to the call for submissions and, 

where it made submissions which included technical data and/or analysis, it provided all 

of the underlying data, information and workings which have been requested by the HMI 

in order to enable the HMI and/or its experts to test, assess and verify the submissions 

made by Netcare.   

69. Following the submissions made by the various stakeholders, the HMI invited comments 

on the various reports that it had published.  In several instances, in order to be in a 

position to meaningfully and comprehensively respond to the various analyses and 

reports prepared by or on behalf of the HMI, Netcare’s independent experts requested 

access to data, information, workings, etc. underlying the analyses and reports presented 

by the HMI. On several occasions, following such requests, the HMI opened a data room 

to experts engaged by various of the stakeholders, in order for the experts to access 

certain confidential information submitted by other third parties.  Netcare’s independent 

                                                           
61 Osborn & Booth v The Parole Board [2013] UKSC 61 paras 67-68, our emphasis. 

62 Joseph paras 41 and 43, our emphasis. 
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experts have engaged in several such data room exercises in order to review and test 

analyses presented in papers prepared by or on behalf of the HMI. 

70. Netcare’s independent experts experienced several difficulties in the manner in which 

the data room exercises were conducted by the HMI and were of the view that they were 

largely conducted in an often unsatisfactory manner and not in accordance with best 

practice.  In short, the difficulties which were experienced included, inter alia, the 

following: 

70.1. Certain underlying documents, data and information used by the HMI or its 

experts in performing their analyses were not made available to Netcare’s 

independent experts at all.  For example:  

70.1.1. Netcare’s independent experts still have not been provided with access to 

any funder-specific underlying data or documentary evidence, particularly 

in respect of the bargaining analysis and the profitability analysis.  For 

example, if one has regard to Table 5.9 of the Provisional Report dealing 

with Return On Capital Employed for Discovery Health, it is evident that 

all of the data and information has been redacted.  Similarly, if one has 

regard to paragraphs 388 to 391 on pages 143 to 144 of the Provisional 

Report, the HMI has redacted the findings of the profitability analysis in 

respect of Discovery Health, Medscheme and Metropolitan Health.   

However, by contrast, the HMI published the relevant figures for the 

hospital groups in table 6.16 on page 250 of the Provisional Report, 

despite the fact that Netcare claimed certain of the relevant information as 

confidential.   

70.1.2. As recently as 9 October 2018, Nortons received a letter (dated 3 October 

2018, but only emailed on 9 October 2018) from the HMI in response to 

an earlier letter by Netcare a month earlier of 10 September 2018, in terms 

of which the HMI purported to suggest that it was incumbent on Netcare 

to approach the Competition Tribunal to obtain access to information 

pertaining to bargaining and profitability relating to Discovery and 

Medscheme, which had been provided to the HMI, but had not been made 

available in the data room.  The HMI’s view was that because Discovery 
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and Medscheme had refused to grant access to the data, Netcare would 

either have to approach the Tribunal for an order granting access to the 

data or simply not be provided with access to the data.  Nortons had 

previously pointed out in this regard to the HMI that if the HMI wanted to 

conduct a fair process, it had to ensure that all the relevant data was 

available in the data room (including, if necessary, by the HMI 

approaching the Tribunal to ensure that such data was made available).  

70.1.3. The HMI and Panel did not dispute this at the time.  In relation to the 

Medscheme and Discovery data, the HMI has only very recently 

responded to Netcare’s views as to which party is responsible for securing 

access to the data in the data room.  It has only now done so mere days 

before Netcare’s submissions are due.  As the HMI must know, to get a 

hearing before the Tribunal will take weeks. It is also not practical to 

suggest that Netcare approach the Tribunal since there are so many third 

parties which would need to be cited.  The HMI knows that given the 

number of third parties which have submitted confidential information, 

for practical reasons, this would severely limit Netcare’s prospects of 

successfully obtaining access to the data timeously or at all.  Netcare has 

in fact expressly raised these issues with the HMI when access to the 

confidential information first became an issue.  Netcare requested the HMI 

to provide Netcare with each CC7 form submitted by any third party 

claiming confidentiality over any data or information in order that Netcare 

could determine what information had in fact been claimed as confidential 

by the relevant stakeholders.  However, the HMI has never provided 

copies of the confidentiality claims and accordingly it is not clear how it 

expects parties to approach the Tribunal for an order that third parties 

disclose confidential information, in circumstances when it will not even 

make the claims of confidentiality available to third parties such as 

Netcare.   

70.1.4. In addition to the above, the HMI is essentially suggesting that Netcare 

litigates with its clients – the funders.  
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70.1.5. Accordingly, Netcare rejects the HMI’s view that it is up to it to approach 

the Tribunal.  Rather, it is incumbent upon the HMI to secure access in the 

data room to the data and information, which it seeks to rely on.  Netcare 

has made its position clear in this regard to the HMI in meetings and 

correspondence. The HMI should request the consent of the submitters of 

that data to provide the information in the data room (as is the case with 

Netcare’s confidential data) and, in the event that they refuse, the HMI 

should either not rely on those submitters’ submissions or their data, or if 

it is essential to rely thereon, then the HMI itself must approach the 

Tribunal. 

70.1.6. Thus, as matters currently stand Netcare’s independent experts have not 

been provided with any access to the underlying Discovery and 

Medscheme data, despite a number of requests to the HMI and the parties 

directly.  

70.1.7. In the case of the bargaining analysis, even when a particular administrator 

consented to the HMI providing Netcare’s independent experts with 

access to certain of its data and/or information, the HMI did not produce 

all of the data and/or information in the data room.   

70.1.8. In the case of the profitability analysis, no analysis of funder profitability 

was provided in the first data room despite this information having been 

requested well in advance of the data room exercise.  A redacted version 

of a funder analysis was belatedly provided on the final day of the second 

data room exercise.   

70.2. Certain workings, models, and computer code were not made available to 

Netcare’s independent experts at all.  In other cases, hard-coded versions of 

spreadsheets or models were made available, which limited the analyses which 

could be conducted using those spreadsheets or models.  For example:  

70.2.1. Cornerstone Research was not provided access to the complete set of 

scripts and raw data files used for the various analyses.  Therefore, 

Cornerstone Research was unable to fully verify that the intermediate 

datasets the HMI’s analyses rely upon were constructed properly and the 
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extent of their robustness to various sensitivities and, consequently, 

whether the conclusions reached in the Provisional Report related to 

bargaining are correct and sound.   

70.2.2. Insight Actuaries, despite repeated requests, were not provided with 

access to the claims file, which reflected the changes made to the HMI’s 

analyses following earlier criticisms of the HMI’s previous reports by 

stakeholders.   

70.2.3. In addition, FTI was not provided with any of the underlying models 

reflecting the results of the funder profitability models and furthermore 

both Ms Carswell (of KPMG) and the HMI were unwilling to respond to 

certain specific questions pertaining to inconsistencies between the 

facilities’ and the funders’ profitability analyses. 

70.3. Despite requests made in advance of data room access that adequate equipment 

and software be made available in the data room, not all requirements were met 

in this regard.  In some instances, Netcare’s independent experts were only 

advised once they were in the data room that certain software would not be made 

available.  For example:  

70.3.1. On 27 July 2018, prior to the first data room exercise which began on 

6 August 2018, Netcare’s independent experts requested that the SAS, 

STATA, Excel, Word and Adobe Reader software programmes be 

uploaded onto the computers in the data room.  The HMI chose not to 

install SAS and Adobe Reader onto the desktops without informing the 

experts in advance.  In addition, additional software relied upon by the 

HMI’s experts such as the R software (as well as update packages) was 

not initially made available to Netcare’s independent experts, severely 

inhibiting their ability to comprehensively review the work which had 

been conducted in respect of the concentration and the SID analysis.   

70.3.2. Subsequently on 21 August 2018 and prior to the commencement of the 

second data room exercise which began on 3 September 2018, Netcare’s 

independent experts again requested that adequate software (including 

SAS which had been provided in previous data room sessions and the 
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necessary R packages) be uploaded on to the computers in the data room, 

as well as requesting that the capacity of the computers in the data room 

be improved to be able to analyse the data which the HMI would make 

available in the data room.  Unfortunately, again the HMI chose, without 

any prior warning, not to provide access to SAS software or the 

R packages, as well as not making any attempts to improve the capacity 

of the computers in the data room. 

70.4. In some instances, incomplete data or samples of data were provided to 

Netcare’s independent experts thus not allowing them access to the full dataset, 

which was used by the HMI or its experts in conducting their analyses.  Even 

where the full dataset was belatedly provided, the necessary software which had 

been requested for purposes of analysing the full dataset was not made available.  

For example:  

70.4.1. In the case of the concentration analysis, the HMI had initially only 

provided very limited data pertaining to the results of their concentration 

analysis.   

70.4.2. Following requests from Netcare’s independent experts and a formal 

meeting with Netcare’s legal team they then belatedly provided the data 

and R software package required to analyse the data.  However, the 

software package required access to the internet, which was not available 

in the data room, in order to download the necessary update packages 

required to run the model prepared by the HMI’s experts.  The software 

package was only updated on the following day.  In this respect, Netcare’s 

independent experts lost an entire day simply trying to obtain the 

necessary tools required to consider the HMI’s concentration analysis.   

70.4.3. Similarly, in respect of the SID analysis, the HMI initially provided 

neither the ability to replicate the SID analysis nor the data created by and 

used by Quantium for their analysis.  After consultation, they provided a 

sample of their final dataset during the fourth day of the first data room 

exercise, but they did not provide the necessary R packages to run the 

analysis.  In this respect, the HMI itself did not have access to the 
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underlying data and had to source it from its expert in Australia.  The full 

data set was not available at the end of the first data room and was only 

provided in the second data room exercise.  However, Netcare’s 

independent experts were not able properly to access the data as (as 

explained above), the HMI had refused to provide Netcare’s independent 

experts with the requested SAS software to review the data as well as with 

computers with sufficient capacity which would have been able to work 

with the 64-gigabyte data set and they neglected to install the necessary 

packages to run the SID analysis. 

70.5. Data, documents and information were provided in a piecemeal fashion, which 

was often inefficient and, in some instances, required Netcare’s independent 

experts to have to traverse data or information or conduct analyses repeatedly 

when new data or information was made available.  For example:  

70.5.1. During the first data room in August 2018, no data on the profitability 

analysis was initially available for FTI to review on 6 August 2018.  On 

subsequent days, parts of the submissions made by Life and Mediclinic 

were provided.   

70.5.2. The HMI stated that all of Life and Mediclinic’s submissions had been 

provided by 10 August 2018, the last day of the data room.  As a result, 

Dr Gardiner from FTI only had a limited period to review the available 

data.   

70.5.3. During the second data room exercise, FTI was only provided with a 

hardcoded version of the KPMG model (i.e. all coding / formulae were 

deleted) at the end of the first day.  As FTI was only provided with a 

“hardcoded” version of the KPMG model, FTI wasted a significant 

amount of time seeking to reproduce the necessary formulas.  This was 

clearly an inefficient use of their time.   

70.5.4. Certain of the other Netcare experts experienced similar problems.  For 

example, Cornerstone Research was initially only provided with some 

non-funder information and data pertaining to the HMI’s bargaining 

analysis at the end of the third day of the first data room exercise.  This 
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meant that Cornerstone Research lost a significant amount of time waiting 

for information, which had previously been requested in a letter of 27 July 

2018.  In this regard, once the information was provided it transpired that 

several of the documents were corrupted and could not be accessed on the 

computers provided by the HMI and, ultimately, Cornerstone Research 

only had one day to review the information during the first data room 

exercise. 

70.6. Certain data, documents and information were provided right at the end of the 

data room process, which resulted in Netcare’s independent experts having very 

little time to review or analyse the data or information.  For example:  

70.6.1. In the case of Cornerstone Research, uncorrupted files containing certain 

bargaining information considered by the HMI were only provided on the 

last day of the first data room exercise.   

70.6.2. Similarly, in the case of Compass Lexecon a sample of the raw data relied 

upon by the HMI’s experts in the supply induced demand analysis was 

also only provided towards the end of the last day of the first data room 

exercise while in the case of FTI, they were only provided with an example 

of a redacted report on the funder profitability analysis on the very last 

day of the second data room exercise. 

70.7. In some instances, the HMI representatives in the data room failed to point out 

relevant data and/or respond to questions regarding the data, its compilation, 

methodologies used and assumptions made.  For example: 

70.7.1. Despite numerous requests by Compass Lexecon, the HMI did not identify 

during the data room exercise which specific datasets were relied upon in 

the production of Table 6.1 of the Provisional Report until after both data 

room exercises were complete.   

70.7.2. In addition, despite numerous requests since August 2018 for a meeting 

and/or teleconference with Professor Alex van den Heever in order to 

understand how he compiled the interpolated bed data, the HMI failed to 

facilitate a meeting between Professor van den Heever and Netcare’s 
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independent experts or respond to the written questions which had been 

submitted to the HMI in this regard. 

71. The precise difficulties experienced by each of the experts in being able to access 

confidential data and information are canvassed more fully in their reports attached 

hereto.  The reports also set out in more detail, how the manner in which the data rooms 

were conducted affected their ability to properly test and verify the analyses conducted 

by the HMI and its experts and, consequently, the findings and conclusions contained in 

the Provisional Report. 

72. A significant volume of correspondence passed between Nortons and the HMI in relation 

to the data room process, the full details of which will not be canvassed here.  Suffice to 

state that the manner in which the data room was conducted resulted in an inefficient use 

of the time in the data room by Netcare’s independent experts and an inability to conduct 

all of the testing and verification, which they wished to conduct in order to be in a position 

to comprehensively assess the analyses conducted by or on behalf of the HMI or the 

findings and conclusions based on those analyses.  Certainly, the underlying data, 

models, information, computer code, etc. provided by the HMI to Netcare’s independent 

experts in the data room, fell far short of the standard which the HMI required of 

stakeholders making technical submissions, as was required pursuant to the provision of 

the Guidelines for Technical Submissions.  Accordingly, the manner in which the data 

rooms were conducted was not in accordance with the requirements of procedural 

fairness for a technical inquiry of this nature and fell far short of the standards prescribed 

by the HMI and set out in the relevant case law referred to above. 

B. Public hearings and oral submissions 

73. Stakeholders wishing to make oral submissions were required to complete a form, inter 

alia, setting out the issues which the party wished to address at the public hearings.  The 

Guidelines for Participation also provided that the Chairperson of the Panel may call 

upon evidence leaders to assist the Panel with the examination of information on issues 

at the public hearings. 

74. Netcare made a formal written application to make oral submissions at the public 

hearings in relation to detailed, factual analyses which were prepared by the various 

experts engaged by Netcare and in respect of which Netcare believed it was important to 
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have an opportunity to make oral submissions to the Panel.  In the application, Netcare 

stated, inter alia, that it wished to make oral presentations to the Panel in respect of the 

following analyses prepared by its experts: 

74.1. A detailed profitability study of Netcare conducted by Greg Harman of FTI 

Consulting; 

74.2. A detailed analysis of the local markets in which the various Netcare hospitals 

compete as well as new entrants into those markets prepared by Meg Guerin-

Calvert of Compass Lexecon; 

74.3. A price-concentration analysis prepared by Peter Davis of Cornerstone Research 

(at the time he worked at Compass Lexecon); 

74.4. A detailed analysis of the bargaining dynamics between Netcare and medical 

schemes and administrators also prepared by Peter Davis; and 

74.5. A detailed report prepared by Barry Childs of Insight Actuaries and Consultants 

regarding the growth of medical scheme membership, the impact of various 

regulatory interventions as well as the impact of utilisation, ageing and other 

factors on the cost of medical scheme membership. 

75. In addition, in its application, Netcare mentioned that a number of submissions made by 

other parties contained adverse comments in relation to Netcare and that it believed that 

a number of those submissions (particularly those of the Department of Health and the 

Board of Healthcare Funders) were factually and theoretically incorrect.  Netcare 

indicated that its experts were in the process of preparing detailed responses to these 

submissions, but believed that it was important to present these issues to the Panel in 

order to enable direct engagement between the Panel and the various experts engaged by 

Netcare.  Netcare indicated further that many of the adverse statements made were not 

based on evidence, but on assertion, and Netcare therefore proposed making oral 

submissions to the Panel highlighting the evidential basis for the responses provided by 

Netcare. 

76. On 14 January 2016, the HMI published the programme for the public hearings.  The 

programme indicated that there would be six sets of public hearings and each set of public 
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hearings would deal with a specific subject matter.  The public hearing programme was 

as follows: 

76.1. The first set of public hearings would deal with general issues and would be held 

from 16 February – 10 March 2016, in Pretoria, Durban, East London and Cape 

Town.  The programme stated that the purpose of this session was “to gain an 

understanding of how all stakeholder groups interact with one another and their 

experience in interacting with one another” to “assist in gaining a better 

understanding of the nature of the private healthcare sector, how private 

healthcare services are provided and funded; and the regulatory regime for the 

private healthcare sector”.  The programme also indicated that the HMI would like 

to understand the impact, if any, of the regulatory framework on stakeholders as 

well as how consumers access, evaluate and use information to make health related 

decisions and whether greater access to relevant, understandable information 

would empower consumers to make better healthcare choices that could drive the 

market towards meaningful competition on quality and price.  In particular, the 

HMI indicated that it would like to better understand: 

76.1.1. how decisions are made about which scheme to join, which plan to buy, 

which practitioner to visit, which facility to use and what care is 

appropriate; 

76.1.2. what factors play a role in consumers’ decision making; and 

76.1.3. the views of consumers and other purchasers on the role played by agents 

in assisting and guiding them in obtaining and processing relevant 

information and making appropriate decisions. 

76.2. The HMI also indicated that the hearings would include an examination of the 

role to be played, if any, by the NHI in extending access to private healthcare 

services. 

76.3. The second set of public hearings would deal with the availability of 

information about healthcare and would be held from 29 – 31 March 2016.  

The programme indicated that this set of hearings would concentrate in more 

detail on the availability, quality and ease of understanding of information 
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required to make the best possible decisions at every level of the private 

healthcare sector.  The HMI will “explore the impact of unequal information 

across the bargaining table (information asymmetry) and lack of sufficient 

information (imperfect information)” as well as the practical possibilities of 

bringing about improvements. 

76.4. The third set of public hearings would deal with the competitive dynamics of 

the private healthcare sector as a whole and would be held from 12 – 14 April 

2016.  The programme indicated that this set of hearings would explore the 

following: 

76.4.1. whether there is effective competition among schemes, administrators and 

managed healthcare companies; 

76.4.2. whether there is effective competition amongst practitioners; 

76.4.3. whether there is effective competition amongst hospitals; and 

76.4.4. if there is not effective competition, why that is the case and what can be 

done about it. 

76.5. The programme also specifically stated that, at this set of hearings, associations 

representing funders, private hospitals, practitioners and suppliers of medicines 

and medical products would be afforded an opportunity to present their 

perspectives on these issues and that, while presenters may draw on their 

existing submissions, the hearings were not an opportunity to represent those 

submissions which had “already been taken into consideration”. 

76.6. The fourth set of public hearings were to deal with the competitive dynamics 

among funders and would be held from 3 – 5 May 2016.  The programme 

indicated that this set of hearings would explore in more technical detail the 

competition between schemes, administrators and managed healthcare 

companies. 

76.7. The fifth set of public hearings were to deal with the competitive dynamics 

among service providers and would be held from 17 – 19 May 2016.  These 

would explore in more technical detail competition that exists among 



 

 

 

Page 38 

practitioners and hospitals and would concentrate on analyses conducted by the 

HMI and stakeholders. 

76.8. The sixth set of public hearings were intended to deal with the regulatory 

framework and would be held from 7 – 9 June 2016.  This set of hearings were 

intended to focus on whether the health regulatory environment enhances or 

hinders competition among stakeholders and access to quality healthcare by all.  

The primary issues to be covered in this set of hearings were stated to be the 

following: 

76.8.1. whether policy objectives set for the benefit of the general public were 

being met; 

76.8.2. how to enhance the South African health policy environment with 

reference to relevant international experience; 

76.8.3. the interaction between the public and private healthcare sectors; and 

76.8.4. interaction between market failure and Government failure i.e. 

misdirected or ineffective regulation. 

77. The first set of public hearings were held in four multi-day sessions between 16 February 

and 11 March 2016. 

78. On 17 March 2016, following the first set of hearings, the HMI published a notice to 

stakeholders advising that it intended to revise the programme for the public hearings, 

that the second and subsequent sets of hearings would not take place in accordance with 

the programme of 14 January 2016 and that stakeholders would be advised in due course 

of the revised programme, including dates and areas of focus. 

79. On 12 April 2016, the HMI published a further notice to stakeholders entitled 

“Continuation of Set 1 of Public Hearings for the HMI” and advising that another round 

of public hearings would be conducted on 3-5 May 2016 (in Pretoria) and 17-19 May 

2016 (in Durban).  The notice stated further that this was not a general call for 

participation, but an opportunity afforded by the Panel to stakeholders who were unable 

to participate in the previous round of hearings, but who had made requests to make oral 

submissions and that the Panel had identified specific stakeholders that did not 



 

 

 

Page 39 

participate, but whose participation would assist in clarifying issues raised in the written 

submissions as well as previous hearings.  The notice indicated that the list of 

stakeholders to participate in the next round of public hearings, as well as details of the 

hearings, would be published in due course. 

80. These public hearings, which were a continuation of the first set of hearings i.e. 

pertaining to general issues, proceeded on the dates announced by the HMI in the notice 

to stakeholders. 

81. In the months following the first set of public hearings, no further announcements were 

made by the HMI in relation to dates for the second to sixth sets of public hearings.  

Accordingly, on 11 July 2016, Nortons (Netcare’s attorneys) sent an email to the HMI 

stating that there had been no further communications in relation to the remaining sets of 

public hearings and querying whether the HMI could provide an indication of when they 

were likely to take place, as there were concerns about the availability of Netcare’s 

foreign experts in the UK and US to participate in these hearings. 

82. On 12 July 2016, the HMI sent a response stating that the Panel was “re-considering the 

approach to public hearings and continuation of such will be communicated well in 

advance to stakeholders.”  The HMI stated further that it envisaged a series of bilateral 

meetings, which may then culminate in a last round of public hearings to deal with 

remaining issues of dispute and that it had recently published Supplementary Guideline 

No. 3 which sets out the approach to future meetings (“bilaterals”) with stakeholders. 

83. In a letter to the HMI dated 19 August 2016, Nortons again raised concerns that it 

appeared that the HMI may have decided not to hold further public hearings, which it 

was understood were to take place prior to the publication of the provisional findings in 

order to facilitate expert witnesses on behalf of third parties delivering presentations to 

the HMI in relation to issues identified in the Statement of Issues.  Netcare’s concerns in 

this regard were raised and it was stated that it would have thought that the HMI would 

wish to hear the third party experts’ views prior to reaching any provisional findings. 

84. On 22 August 2016, the HMI sent a letter in response in which it advised, inter alia, that 

the HMI was reviewing the current administrative timetable and the need for public 

hearings was being considered by the Panel and that stakeholders would be advised on 

progress and decisions thereon. 
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85. Nortons responded on 24 August 2016 stating that it was still unclear whether the HMI 

would in fact convene public hearings prior to publication of its provisional findings and 

at what stage Netcare’s independent experts would have an opportunity to engage with 

the HMI. 

86. On 2 November 2017, Nortons addressed further correspondence to the HMI again 

raising the fact that five of the sets of public hearings appeared to have been cancelled 

and only the introductory set of hearings had taken place. 

87. No further public hearings were held by the HMI and, accordingly, there were very 

limited opportunities for stakeholders to engage with the Panel on the important and 

relevant topics which the HMI intended to canvass during those hearings, and contrary 

to the process that the HMI had previously committed to.   

88. While the HMI did arrange a number of seminars at which some, but not all, of the Panel 

members were present, as well as certain bilateral engagements at which only certain 

members of the HMI’s technical team were present but, notably, none of the Panel 

members attended.  Of Netcare’s independent experts: 

88.1. Only Greg Harman from FTI Consulting had one engagement with certain (not 

all) members of the Panel as well as a subsequent engagement with members of 

the HMI’s technical team and KPMG; 

88.2. Peter Davis (now of Cornerstone Research and previously of Compass Lexecon) 

had a meeting with several members of the HMI’s technical team (but not with 

any members of the Panel); 

88.3. Neither Meg Guerin-Calvert of Compass Lexecon63 nor Barry Childs64 of 

Insight Actuaries and Consultants have had any meaningful opportunity to 

engage directly with the Panel in respect of their original submissions. 

                                                           
63 Ms Guerin-Calvert did participate in a seminar in relation to the OECD/WHO paper, where there was a limited 

opportunity to briefly raise some of the issues in the context of the Inquiry as a whole. 

 
64 Barry Childs presented as part of Netcare’s introductory presentation at the first round of public hearings in 

Cape Town and also participated in the OECD paper review, the quality of care seminar ad the regulatory gaps 

seminar. 
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89. Netcare specifically set out in its application to make oral submissions that it considered 

it important to be given an opportunity to engage with the Panel on the various important 

topics identified by the HMI as justifying their own hearings, prior to the Panel making 

its provisional findings.  Clearly this was the purpose of the public hearings.  Because 

the hearings were short-circuited, Netcare and its experts were not given the opportunity 

to engage meaningfully with the Panel prior to the publication of the Panel’s provisional 

findings, despite addressing several letters to the HMI raising its concerns in this regard.  

89.1. For example, in a letter to the HMI dated 19 August 2016, Nortons raised a 

number of concerns about developments which were impacting upon Netcare’s 

rights to procedural and substantive fairness, including the fact that it appeared 

that the HMI may have decided not to hold further public hearings which 

Netcare understood were to take place prior to the publication of the provisional 

findings in order to facilitate expert witnesses on behalf of third parties 

delivering presentations to the HMI in relation to issues identified in the 

Statement of Issues.  Nortons noted its concerns and that it would have thought 

that the HMI would wish to hear the third party experts’ opinions prior to 

coming to any provisional findings. 

89.2. Nortons raised the fact that it understood that certain stakeholders had had the 

opportunity of in-depth engagements with the HMI in order to engage with the 

HMI in respect of their views on the issues in the Statement of Issues.  Nortons 

pointed out that Netcare had not had such an opportunity (other than two 

preliminary interactions with KPMG which were principally related to KPMG 

seeking clarity on certain aspects of Greg Harman’s report) and that Netcare’s 

independent experts had not had the opportunity to present their views to the 

HMI. 

89.3. Nortons raised this again in letters dated 24 August 2016, 5 September 2016 and 

2 November 2017. 

90. Accordingly, despite initially promising to hold public hearings on all six important 

topics identified by the HMI as justifying a public hearing, those hearings were 

abandoned for reasons never disclosed to the stakeholders.   
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91. In this regard it is relevant that the Privy Council held as follows in Attorney-General of 

Hong Kong v Ng Yuen Shiu65: 

“(W)hen a public authority has promised to follow a certain procedure, it is in the 

interest of good administration that it should act fairly and implement its promise, 

so long as implementation does not interfere with its statutory duty.  The principle is 

also justified by the further consideration that, when the promise was made, the 

authority must have considered that it would be assisted in discharging its duty fairly 

by any representations from interested parties and as a general rule that is correct.” 

(our emphasis). 

92. This was cited with approval by the Supreme Court of Appeal in Chairpersons' 

Association v Minister of Arts and Culture and Others66 at para 45. 

93. Moreover, it is consistent with the views of our courts that section 195 of the Constitution 

requires that “public administrators must be accountable; act lawfully and fairly and not 

arbitrarily; act honestly and ethically and be bound by their lawful undertakings”.67 

94. It is further well accepted that in cases where administrative action involves complex 

questions, an oral hearing is warranted.68  

95. These procedural failures, including most relevantly the failure to hold public hearings 

on topics that the HMI itself initially reflected as important enough to justify self-

standing hearings, undoubtedly played a role in the significant deficiencies in the 

Provisional Report, which we highlight below.  In the circumstances, it is all the more 

important for the HMI to critically and in detail reassess its Provisional Report and to 

carefully and in detail consider the independent expert submissions filed by Netcare, and 

where necessary to now conduct detailed further engagements with those independent 

experts, including, where necessary, by way of public hearings, prior to preparing the 

final report.  

                                                           
65 [1983] 2 All ER 346 at 351h. 

66 2007 (5) SA 236 (SCA). 

67 See Johannesburg Municipal Pension Fund and others v City of Johannesburg and others 2005 (6) SA 273 

(W) at para 17; relying on Reuters Group PLC and Others v Viljoen NO and Others 2001 (12) BCLR 1265 (C) at 

paras 2, 33-35, 46 and 47. 

68 See, for example, South African Jewish Board of Deputies v Sutherland NO 2004 (4) SA 368 (W) at para 34 
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C. Reliance on WHO/OECD Report notwithstanding the failure to provide the 

underlying data 

96. The necessity for fair public hearings on all the critical topics is well demonstrated by 

the failings in respect of the report submitted by the WHO/OECD to the HMI.  As this 

example demonstrates, the need for stakeholders to be able to scrutinise and challenge 

findings and reports by outside parties is critical to the fairness of the process and to the 

integrity of the HMI’s conclusions and recommendations.  In order to understand the 

significant fairness issues that have arisen in relation to the HMI’s attempt to rely on a 

report by the WHO/OECD, it is unfortunately necessary to set out, in some detail, the 

relevant facts.  However, to avoid this section being too long we have not set out certain 

of the correspondence, or portions of that correspondence.  As the facts show, it was only 

because there was a chance to challenge those findings at a public hearing that certain 

issues could be ventilated and ongoing problems highlighted (albeit that even the fairness 

of that public hearing was compromised, for reasons we shall demonstrate further below, 

and arising from the fact that the underlying data upon which the WHO/OECD Report 

was based was never publicly disclosed – not even at a later “seminar” held specifically 

to deal with the OECD Report.  But at least there was a hearing, unlike in respect of the 

five other topics). 

97. During the first (and only) set of public hearings on 17 February 2016, the WHO/OECD 

presented a report entitled “International Comparison of South African Hospital Price 

Levels OECD Working Paper No. 85” which stated, inter alia, that South Africa has one 

of the most expensive healthcare systems in the world.  The following day Nortons 

requested access to all of the data underlying the report and the presentation made by the 

WHO/OECD in order that Netcare could be in a position to properly assess the findings 

presented by the WHO/OECD.  This was requested on an urgent basis together with a 

tender of confidentiality undertakings in respect of the data sought.  On the same date 

Nortons drew the HMI’s attention to the provisions of the Guidelines for Technical 

Submissions (the relevant portions of which are quoted above), which require that 

stakeholders who submit technical data or analysis also submit all relevant data files and 

computer code necessary for the replication of the results.  Nortons followed up on this 

query again on 19 February 2016 asking when they could expect to receive the data 

requested.  On 22 February 2016 the HMI advised that it had written to the OECD to 
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notify them of the request for the underlying data and advised that Nortons could also 

contact the OECD directly regarding access to the information. 

98. On 2 March 2016, Nortons followed up with the HMI regarding access to the underlying 

data and also addressed a letter to the WHO and OECD in this regard.  On 8 March 2016 

Nortons received a response from Dr Sarah Barber advising that the data used by them 

had been provided under conditions of strict confidentiality and that they were therefore 

unable to share the data. 

99. On 15 March 2016, Nortons received a letter from the HMI requesting, inter alia, 

Netcare’s submissions in relation to the WHO/OECD paper.  Nortons replied the same 

day advising that it had received a letter from the WHO declining to provide the data.  

Nortons queried whether the data had been provided to the HMI and, if not, what the 

HMI’s stance was in relation to the provision of the underlying data given the provisions 

of the Guidelines for Technical Submissions.  Nortons also indicated that Netcare were 

in the process of preparing a response to the WHO/OECD paper, but that would not be 

in a position to finalise the submissions by the proposed deadline (18 March 2016) given 

that it had not been provided with the underlying data. 

100. On 18 March 2016, Nortons received a letter from the HMI advising that it had not 

received the underlying data from the WHO/OECD. 

101. On 24 May 2016, Netcare submitted to the HMI responses prepared by its experts in 

relation to the WHO/OECD paper.  Nortons pointed out that the WHO/OECD had not 

provided the underlying data to enable Netcare’s independent experts to test and verify 

the findings contained in the report and, therefore, no reliance could be placed on the 

WHO/OECD’s paper.  Nortons also stated that, from a legal perspective, the fundamental 

principles of fairness dictate that expert evidence that is adduced and relied upon must 

be susceptible to being thoroughly interrogated in order to determine whether the data is 

accurate and whether it supports the findings.  Nortons stated that, given the failure of 

the WHO/OECD to provide access to the underlying data, it was not possible to test the 

accuracy of the data nor establish whether the data supports the findings.  Nortons 

advised the HMI that it should either place no reliance on the paper (and confirm that it 

would not do so) or secure the cooperation of the OECD/WHO to make the underlying 

data available. 



 

 

 

Page 45 

102. On 25 July 2016, the HMI published a notice to stakeholders advising of a “seminar” to 

be held on 30 August 2016.  The notice stated that the subject matter of the seminar 

stemmed from the oral submissions made by the OECD/WHO in February 2016 and that 

the WHO had been requested by the Panel to make further submissions, written and oral, 

for consideration by the HMI to support conclusions it made pertaining to the HMI’s 

Revised Statement of Issues.  The notice stated that the seminar would “thus be a follow-

up to the questions posed to the WHO/OECD by the HMI Panel” and that a number of 

stakeholders (Discovery, Netcare, Mediclinic and Insight) had submitted reviews of the 

WHO/OECD report which the HMI had requested the WHO/OECD to consider. 

103. On 11 August 2016, Nortons addressed a letter to the HMI confirming that Netcare would 

participate in the WHO/OECD seminar and that it wished to pose questions to 

representatives of the WHO and OECD given that Netcare continues to have significant 

concerns as to the accuracy and reliability of the study.  In the letter clarity was also 

sought regarding the status of the “seminar”, how the HMI envisaged parties would 

effectively participate in the seminar and how much time would be afforded to 

representatives of Netcare for purposes of engaging with and posing questions to the 

relevant WHO/OECD representatives.  Nortons also reiterated the request for access to 

the underlying data and stated that, absent the data, we could not fairly engage the 

material and the study can have no evidential value.  Nortons renewed the tender to treat 

the data as strictly confidential and stated that it would only be provided to Netcare’s 

independent experts and legal team.  Nortons also requested that it be provided with any 

further report, paper or submissions issued by the WHO/OECD in advance of the seminar 

in order that it be afforded sufficient opportunity to properly consider the new material 

in order to engage meaningfully with the WHO/OECD at the seminar. 

104. On 16 August 2016, Nortons received an email response in which the HMI stated that 

any updated WHO/OECD response would be made available as soon as it was received, 

that an agenda and format for the seminar would be published by 16 August 2016, that 

the seminar would focus on issues highlighted in the submissions received from 

stakeholders and that stakeholders would have an opportunity to make presentations. 

105. Shortly before 19 August 2016 an agenda for the seminar was published on the HMI’s 

website from which it was clear that Mediclinic, Insight and Netcare would present, prior 

to the WHO/OECD responding and a 45-minute question and answer session. 
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106. On 19 August 2016, Nortons addressed a letter to the Panel Chair expressing concerns 

about certain developments which were impacting upon Netcare’s rights to procedural 

and substantive fairness, including in relation to the WHO/OECD seminar in respect of 

which our presentation was due on 26 August 2016 notwithstanding that the further paper 

by the OECD had not yet been submitted.  Nortons also stated that Netcare would not 

have sufficient time to properly consider the updated paper and still submit a presentation 

by 26 August 2016 and that this would compromise the panel’s ability to hold a 

hearing/seminar which would allow for all parties to prepare and present submissions in 

a manner that ensured respect for their procedural rights and which enhances the panel’s 

understanding of the issues raised by the WHO/OECD and stakeholders’ responses.   

107. Nortons also pointed out that it had received no response to our request for the underlying 

data relied upon by the WHO/OECD and that this was a material issue given that, absent 

the data, Netcare’s rights to meaningfully engage with the factual propositions relied 

upon by the WHO/OECD were materially compromised.  In addition, Nortons also 

indicated that it did not appear from the agenda which the HMI had published that 

Netcare would be granted any opportunity to meaningfully question the representatives 

of the WHO/OECD in respect of their presentations, because the agenda suggested that 

the WHO/OECD would respond to stakeholders’ presentations rather than the other way 

around.  Lastly, in relation to the seminar, Nortons queried again what the status of the 

seminar was because the notice to stakeholders stated that it would be held in accordance 

with Supplementary Guideline No. 3, which made no reference to seminars.  Nortons 

pointed out that it had previously queried this, but not received a response. 

108. On 22 August 2016, Nortons received a response from the HMI stating that the seminar 

was intended to be an opportunity for stakeholders to engage with and critique the 

submission of the WHO/OECD made to the Panel on 17 February 2016, that the Panel 

did not view it as a formal public hearing and had invited all interested stakeholders to 

attend and participate and that the Panel would assess the need for any further public 

hearings on this issue.   

109. On 24 August 2016, Nortons responded to the HMI’s letter stating that the HMI had not 

addressed a number of the concerns raised in the letter of 19 August 2016.  In particular, 

Nortons raised the fact that it did not understand how stakeholders could effectively and 

comprehensively critique the submission of the WHO/OECD, without being provided 
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with the underlying data and the WHO/OECD follow-up report which had still not been 

made available.  Nortons raised concerns that the WHO/OECD would only provide the 

follow-up report on 30 August 2016 or use portions of that report (which had not been 

provided to us) for purposes of responding to criticisms levelled at them by stakeholders.    

110. Nortons stated that it would be preferable for the hearing to be held at another time after 

the underlying data and updated response had been provided and stakeholders given a 

reasonable time to consider them and that holding the seminar on 30 August 2016 would 

not be conducive to substantive and procedural fairness 

111. On 26 August 2016, Nortons addressed a mail to the HMI stating that Netcare had no 

option but to present on 30 August 2016, notwithstanding the reservations raised in the 

correspondence and that Netcare would proceed with the presentation on 30 August 2016 

subject to a reservation of rights. 

112. The seminar on 30 August 2016 was deeply unsatisfactory and procedurally defective.  

As Nortons had predicted in its correspondence, on the morning of the seminar and 

during the hearing, the WHO/OECD for the first time provided (as an apparent substitute 

for the follow-up report) a pack of slides (but which were not given to the Panel or the 

stakeholders during the hearing), thus making it impossible for the stakeholders 

meaningfully to engage thereon or to consult their experts.  Still no underlying data was 

provided. 

113. Accordingly, on 5 September 2016, Nortons sent a further letter to the HMI referring to 

the letters of 11, 19 and 24 August 2016 in which it had raised Netcare’s concerns 

regarding issues of procedural and substantive fairness in respect of the conduct of the 

inquiry including access to the underlying data relied on by the WHO/OECD and the fact 

that Netcare and its experts required sufficient time to consider their submissions, 

including the updated report, in order to be in a position to put questions to the authors 

of the report for purposes of seeking to clarify and test aspects of their submission. In 

respect of the hearing on 30 August 2016, the 5 September 2016 letter recorded, inter 

alia, the following:  

113.1. Nortons reiterated its previous concerns (which were well-founded) that Netcare 

was only provided with the OECD’s follow up slides (numbering in excess of 

100 slides) after the start of the seminar on 30 August 2016.  Netcare had done 
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its best to engage with the slides in the very short time available, but that there 

was not sufficient time to consider the slides properly and deal with them 

meaningfully during the presentation. 

113.2. In relation to access to the data, Nortons stated that during the “seminar” Netcare 

had reiterated that the absence of the underlying data made it near impossible to 

be able to confirm whether the WHO/OECD had accurately represented the data 

and whether their conclusions accurately reflected the data.  Nortons confirmed 

that at the end of the proceedings on 30 August 2016 Netcare had sought to 

confirm with the WHO/OECD representatives whether they would be providing 

the underlying data and that Dr Barber from the WHO/OECD had indicated that 

there had been no formal request for the data which was factually inaccurate.  

Nortons attached the correspondence with the WHO/OECD as well as 

correspondence with the HMI and stated further that Dr Barber’s version was 

contradicted by her own letter in which she refused to share the data. Nortons 

stated in its letter that it would appear that the WHO/OECD did not intend to 

provide the data. 

113.3. Nortons therefore requested an unequivocal indication from the WHO/OECD 

regarding whether the underlying data set would be provided and also requested 

the HMI to indicate its position in relation to the furnishing of the data set. 

113.4. Nortons stated that it had previously pointed out that a forty-five minute 

question and answer session would be wholly insufficient and inappropriate for 

two reasons: (1) the absence of the underlying data and follow up response from 

the WHO/OECD, which meant that Netcare and its experts had no basis upon 

which to meaningfully question the WHO/OECD and it would not be fair to 

require them to do so; and (2) Netcare would require significantly more time to 

properly interrogate the WHO/OECD submissions. 

113.5. Nortons stated that these concerns were confirmed by (1) the WHO/OECD 

being permitted to produce and speak to its 106 page slide presentation; (2) the 

slides not previously having been disclosed to stakeholders or the HMI and the 

WHO/OECD referencing (but not producing) a further document which was 

only loaded onto the HMI’s website after the presentation and which appears to 
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be the updated response; (3) stakeholders having insufficient time to pose 

questions to the WHO/OECD during the question and answer session; and (4) 

that by the time stakeholders were given an opportunity to question the 

WHO/OECD the panel was inquorate given that the seminar had exceeded the 

allocated time and only two panel members remained.  Nortons stated that the 

seminar needed to be reconvened in order that stakeholders could be given a 

proper opportunity to question the WHO/OECD in the presence of the HMI 

panel members. 

114. On 15 September 2016, Nortons met with the Panel Chair and members of the HMI 

technical team during which the HMI undertook to secure the underlying data relating to 

the WHO/OECD submissions and that once the data had been secured, Netcare would 

have an opportunity to seek access to it by way of a section 45 application or otherwise, 

in order that it would be in a position to furnish the HMI with meaningful expert 

submissions regarding the WHO/OECD submissions.  Nortons confirmed its 

understanding in a letter dated 5 October 2016 in which it was stated that it also 

understood that Netcare would have an opportunity to make submissions in respect of 

the WHO/OECD presentations and submissions and would have an opportunity to put 

further questions to the WHO/OECD representatives. 

115. On 29 March 2017, the HMI published a notice to stakeholders regarding the Panel’s 

position on the OECD/WHO Working Paper No. 85 in which it stated, inter alia, that the 

HMI had received requests for access to the underlying data and information used by the 

OECD/WHO and a further opportunity to present to the Panel critiques of the contents 

of the OECD/WHO paper.  The notice stated further that the HMI had engaged 

extensively with the OECD/WHO in an attempt to secure the data and information but 

had been unsuccessful as the OECD/WHO had cited confidentiality agreements as 

reasons for not providing access to the data and information.  The notice stated that, 

having considered the matter and engaging with key stakeholders, the Panel had resolved 

to cease attempts to secure the data and that it could not place “any significant” weight 

or evidential value on the paper in arriving at its provisional and final findings in line 

with the Guideline for Technical Submissions. 

116. The HMI subsequently published a further notice to stakeholders on 18 July 2017 

(referring to the 29 March 2017 notice) advising, inter alia, that the WHO and OECD 
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had approached the HMI with a view to granting relevant stakeholders access to the 

underlying data and information considered in the production of their paper and that the 

HMI had agreed to provide a dedicated access room for experts to view the underlying 

data. 

117. On 31 July 2017, Nortons submitted a request for access to the data room in which it 

motivated its request and set out a list of what Netcare’s independent experts wished to 

evaluate in the data room and what information would be required for this purpose.   

118. Nortons received two mails from the HMI on 10 August 2017 – one stating that Netcare’s 

request for access had been approved and another setting out a response from the OECD 

to the list of information which would/would not be available in the data room. 

119. On 11 August 2017, Nortons addressed a letter to the HMI in respect of the information 

which the WHO/OECD had indicated would not be made available in the data room and 

stating that it was surprised that the OECD would not be providing the number of cases, 

average price and average length of stay by case type for 2011, 2012 and 2013 for each 

of the South African medical schemes, on the basis that it was provided under strict 

confidentiality.  Nortons referred to the notice to stakeholders of 18 July which stated 

that the WHO/OECD would provide “access to the underlying data and information 

obtained and considered” in producing their report and that it therefore appeared that the 

WHO/OECD had consented to providing all data and information which they had 

obtained and considered and which we understood would include the information which 

it had subsequently indicated would not be made available.  Nortons stated that it 

appeared that the OECD/WHO had reneged on the undertaking to provide all of the data 

and information underlying its report as it would not be providing all of the South African 

data in disaggregated form.  Nortons raised concerns about the stance adopted by the 

OECD and indicated that Netcare wished to understand whether the HMI intended to 

place any evidential weight on the WHO/OECD paper given that, contrary to the 

undertaking given by the OECD, not all underlying data and information would in fact 

be provided. 

120. Despite the fact that the WHO/OECD had reneged upon its undertaking to provide all 

underlying data, Netcare’s independent experts attended at the data room on 15 and 

16 August 2017 during which only a very limited amount of data was made available.  
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Netcare’s independent experts did not have access to all of the underlying data which the 

WHO/OECD used in its analysis and production of its report as detailed more fully in a 

report prepared and submitted by Compass Lexecon to the HMI dated 5 October 2017.   

121. Importantly, it should be noted that, notwithstanding the failure to provide access to all 

the underlying data, the HMI and the Panel have still relied on the WHO/OECD paper in 

its Provisional Report.  This is dealt with more fully in the independent expert report 

prepared by Compass Lexecon. 

122. Procedural fairness and the principles that the HMI itself has set out, as discussed above, 

require full and proper access to the underlying data of any reports that the HMI intends 

relying on.  This is the only way that the veracity and reliability of the report can be 

verified and, where necessary, critiqued. In relation to the OECD/WHO data, without 

access to all of the relevant data, Netcare’s experts have been unable to replicate the 

OECD/WHO analyses.  The thwarted efforts to obtain access to the OECD/WHO data, 

and the differing positions advanced both by the HMI and the WHO/OECD regarding 

confidentiality and accessibility, have not only flouted the principles of procedural 

fairness, but have also undermined the fairness of the HMI’s report.  

123. Since proper access has repeatedly been frustrated, it is improper and impermissible for 

the HMI to rely on the WHO/OECD report. Absent the stakeholders’ experts being given 

proper access to the underlying data and a timeous and meaningful opportunity to 

respond to the WHO/OECD report in light of that data, the final report should expressly 

discourage any reliance on the WHO/OECD report.  

D. Experts appointed by the HMI 

124. During the course of the Inquiry process, the HMI utilised the services of certain third 

parties to assist it during the process.  Netcare understood that the HMI would be using 

the services of certain of these third parties, such as KPMG and NMG (formerly Willis 

Towers Watson), although Netcare had raised various concerns in relation to KPMG at 

the very outset of the Inquiry (and we set out below one particular ongoing concern).  

Netcare was not aware until very recently that the HMI was also using the services of 

additional third parties and neither Netcare nor its legal representatives were informed in 

advance that such parties would be conducting analysis on behalf of the HMI and/or 

reviewing confidential data.  However, during the data room exercise conducted by 



 

 

 

Page 52 

Netcare’s independent experts in early August 2018, it came to Netcare’s attention that 

the HMI had in fact appointed numerous additional experts of which Netcare was 

previously unaware.  Netcare raised concerns about specific issues in respect of three 

teams of experts appointed by the HMI. 

1. Dr Soderlund’s conflict of interest 

125. Netcare learnt in August 2018 that the HMI had appointed an Australian company called 

Quantium, to conduct an analysis and prepare a report in relation to the theory of so-

called “supply-induced demand”.  Only when Netcare’s independent experts raised 

certain queries with the HMI regarding the supply induced demand analysis contained in 

the Provisional Report, was it first revealed that the analysis had been conducted by 

Dr Neil Soderlund and a team at Quantium.  Nortons subsequently discovered that 

Quantium’s health division appeared from its website to be a joint venture with 

Discovery Health, a stakeholder in the Inquiry, which has been the main proponent of 

the supply-induced demand theory now relied on by the Panel in its Provisional Report.  

Indeed, Quantium’s website states that “Our Health business is a joint venture between 

Quantium and Discovery Health”.  (our emphasis).  Similarly, Dr Soderlund’s LinkedIn 

profile indicates that he is “the CEO of a specialist health and public sector firm, 

Quantium Health – a joint venture between Quantium and Discovery Health”.69 

126. Nortons, accordingly, addressed correspondence to the HMI on 16 August 2018, inter 

alia, seeking clarity regarding the engagement and role of Quantium, in circumstances 

where Quantium appeared to have a potential conflict of interest given its joint venture 

status with Discovery Health, which is a stakeholder in the Inquiry and the main 

proponent of the supply-induced demand theory.  Nortons also queried the provision of 

confidential information to Quantium given its relationship with Discovery, the basis on 

which confidential information was provided to Quantium and concerns about 

confidential information having been provided to Quantium in circumstances where 

Discovery Health had refused access to its confidential information to the experts 

appointed by Netcare. 

127. On 20 August 2018, Nortons attended a meeting with the Panel chair and the Inquiry’s 

technical team to discuss issues pertaining to access to data and information.  At that 

                                                           
69 Our emphasis. 
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meeting Nortons was advised that the Panel chair and technical team had received 

Nortons’ letter regarding Quantium and the possible conflict of interest and that they 

would be consulting with counsel that same day or the following day to take advice and 

formulate a response which we would receive in due course. 

128. On 23 August 2018, Nortons received a letter from the HMI seeking clarity in relation to 

certain of the issues raised in its letter.  The letter from the HMI indicated that a detailed 

response to the letter from Nortons would be forthcoming in due course once Nortons 

had provided the clarity sought.  The letter from the HMI stated only that the HMI wished 

“to make it clear that there is no conflict of interest in so far as Dr Soderlund’s work for 

the HMI is concerned” and that the HMI will respond more fully to the alleged conflict 

of interest in due course.  

129. On 27 August 2018, Nortons addressed a letter to the HMI providing clarity on certain 

issues that had been sought by the HMI in its letter of 23 August 2018.  

130. On 26 September 2018 (a month later), the HMI addressed a letter to Nortons in which 

it now, for the first time, sought to provide a more comprehensive response.  In that 

response, contrary to the assertion in the 23 August letter by the HMI, the HMI indicated 

that the HMI itself, and indeed Dr Soderlund, both recognised that a conflict of interest 

could conceivably arise as a result of Dr Soderlund's involvement in a joint venture with 

Discovery Health.  The response, also revealed, for the first time, that the HMI’s concerns 

had previously led it to obtain the advice of senior counsel, who had advised that the 

HMI could only continue to use Dr Soderlund if a number of strict safeguards were put 

in place. 

131. In summary the HMI’s letter indicated the following: 

131.1. The HMI concluded a contract with Dr Soderlund on 16 January 2016.  At that 

stage, Dr Soderlund was a director of an entity called Health Outcomes Australia 

and was not directly linked to Discovery Health. 

131.2. The contract with Dr Soderlund provided, inter alia, that Dr Soderlund should 

not accept any work “which may give rise to a conflict of interest or otherwise 

compromise the Consultant's ability to render the services in the Healthcare 

Inquiry…”.  (our emphasis) 
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131.3. The HMI became aware of a possible merger of Health Outcomes Australia and 

the Quantium Group on 31 August 2016 when Dr Soderlund informed the HMI 

of the merger discussions, and that the proposed merged company would include 

Discovery Health as a “third partner in the company”.  On 31 August 2016, 

Dr Soderlund via email indicated to the HMI inter alia that “[h]owever, as you 

would be well aware, the perception of a conflict is often more important than 

any reality, especially for a government entity”.70  (our emphasis) 

131.4. On 19 September 2016, “Dr Soderlund advised Mr Oellerman that the joint 

venture with Discovery Health was to proceed.”  

131.5. The Panel was concerned about “the potential conflict of interest arising from 

the transaction and sought legal advice from senior counsel”.  It noted that “at 

the time, the HMI was still in the data collecting and cleaning phase and 

therefore Dr Soderlund had no direct access to data”.  The Panel’s concern was 

serious enough that “The Panel decided to immediately restrict Dr Soderlund’s 

access to information and to stop all work for the HMI until such advice was 

obtained regarding the question of a conflict of interest”. 

131.6. On 19 October 2016, the HMI received a legal opinion from senior counsel.  

Counsel advised that Dr Soderlund’s role should be “limited to specific projects 

that did not involve Discovery Health directly, and that he should not 

participate in any broader HMI strategy discussions, working groups or 

steering group committees”.  In its letter of 26 September 2018, the HMI 

indicated that “counsel's advice was implemented by the HMI and 

Dr Soderlund’s role was significantly reduced, to the point where he was 

tasked with specific pieces of research mostly related to supply-induced 

demand”.71  (our emphasis) 

131.7. “Dr Soderlund was not provided with ‘open’ access to the data and information 

collected and warehoused by the HMI and/or WTW”.   

                                                           
70 Our emphasis. 

71 Our emphasis. 
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131.8. “[Dr Soderlund] was briefed on specific pieces of research.  Data was packaged 

for Dr Soderlund’s specific requirements for the work that he was undertaking”.  

The letter states that his access to the data was through a “Secure File Transfer 

Protocol” and that the Secure File Transfer site was closed after Dr Soderlund 

finalised his work. 

131.9. The Panel “decided to limit Soderlund’s role to research and analysis for the 

HMI”; and 

131.10. “The Panel is satisfied that Dr Soderlund has not influenced the outcome of 

the provisional report and cannot influence the outcome of the final report”.72   

132. On 4 October 2018, Nortons addressed a letter to the HMI in response to the HMI letter 

of 26 September 2018. Nortons pointed out that the HMI’s letter made it clear that:  

132.1. The HMI was, as far back as 2016, itself concerned about the potential conflict 

of interest that could arise from the merger between Health Outcomes Australia, 

Quantium and Discovery Health if Dr Soderlund was retained as an expert by 

the HMI.  It was concerned to the point that the Panel “decided to immediately 

restrict Dr Soderlund’s access to information and to stop all work for the HMI 

until such advice was obtained regarding the question of a conflict of interest.” 

132.2. The HMI, once it became aware of the pending formation of a joint venture 

between Health Outcomes Australia, Quantium and Discovery Health, on the 

advice of senior counsel, decided to confine Dr Soderlund’s role to specific 

pieces of research and to limit the availability of data to him.  The HMI never 

disclosed this to stakeholders, and never sought or allowed stakeholders’ input 

on the terms of Dr Soderlund’s participation in the process (and further 

effectively denied stakeholders the chance to determine whether Dr Soderlund 

was acting consistently with the terms of the senior counsel’s advice).  The HMI 

also denied stakeholders an opportunity to decide whether they were happy to 

continue providing their confidential information to the HMI despite the 

potential conflict.   

                                                           
72 Our emphasis.  
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133. Nortons pointed out that:  

133.1. Despite the Terms of Reference indicating that the Commission was committed 

to the principle of transparency, and would conduct the inquiry in this manner,73  

the HMI did not advise the stakeholders (other than we assume possibly 

Discovery Health) that this issue had arisen, nor did it advise the stakeholders 

of the proposed steps to be taken by the HMI on the senior counsel’s advice to 

deal with the issue.  The HMI’s stance in this regard is particularly surprising 

given the issues which had previously been ventilated in relation to KPMG in 

respect of similar considerations. 

133.2. Had the HMI done so, this would have allowed stakeholders to raise any 

concerns with those steps and the provision of information to Dr Soderlund, 

prior to any substantial work being undertaken by him. 

133.3. Moreover, had this been done in 2016, this would have avoided these serious 

issues only coming to light and being considered by stakeholders at this very 

late stage of the Inquiry, after substantial work has been undertaken and the 

Provisional Report published.  Accordingly, any issues now arising – belated as 

they may be – cannot be the fault of stakeholders. 

134. Nortons pointed out that were three critical factual issues arising from the assertions 

which the HMI has made in relation to Dr Soderlund’s involvement in the inquiry.  

135. Given the importance of these issues to these submissions, and the reliance by the HMI 

on Dr Soderlund’s work, we set out the issues in detail below. 

136. The first issue related to Dr Soderlund’s access to the relevant confidential data.  

136.1. Nortons pointed out based on the relevant evidence and a series of interactions 

by Netcare’s independent experts with Dr Soderlund pursuant to the data room 

exercise, that it appears to that, contrary to the statements made in the HMI’s 

letter of 26 September 2018 that "[d]ata was packaged for Dr Soderlund 

specific to his requirements for the work that he was undertaking" and 

                                                           
73 The terms of Reference, section 6, pg 91 of the Gazette (Government Notice No. 1166 of 2013 published in 

Government Gazette No 37062 dated 29 November 2013). 
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"Dr Soderlund was not provided with “open” access to the data and 

information collected and warehoused by the HMI and/or WTW", that in fact 

very large datasets were electronically transmitted to Dr Soderlund, who then 

downloaded the data onto computer systems in his offices in Australia, which 

he used to process the data.  It also appears from requests for access to data 

during the data room exercise, that the HMI in fact had to source certain 

completed data sets from Dr Soderlund. 

136.2. Therefore, Nortons indicated that it did not understand how the HMI could 

assert that it is “...satisfied that the security of HMI data is not at risk as a result 

of Dr Soderlund’s business venture”, in circumstances where extensive data had 

been electronically transmitted to Dr Soderlund and resided on his computer 

systems in Australia.   

136.3. Moreover, while a confidentiality undertaking dated 16 December 2015, has 

been produced by the HMI in respect of Dr Soderlund himself, the position in 

respect of the team that assisted him on the project remains unclear.  In addition, 

it appears from the recent senior counsel’s opinion provided to Nortons that 

Dr Soderlund apparently was formerly appointed as the Chief Economist to the 

HMI.  It is not clear what confidential information was initially provided to him 

(or his team) from the date of his appointment on 1 October 2015, and whether 

this predates the confidentiality undertaking which he signed on 16 December 

2015. 

137. The second critical issue is related to the statement that “the Panel is satisfied that 

Dr Soderlund has not influenced the outcome of the provisional report and cannot 

influence the outcome of the final report."74  Nortons pointed out that: 

137.1. During a call with Dr Soderlund (which had been arranged by the HMI) on 29 

August 2018, in response to queries from Netcare’s independent experts in 

relation to chapter 8 of the Provisional Report, Dr Soderlund indicated 

unequivocally that chapter 8 of the Provisional Report had been written by him.   

                                                           
74 Our emphasis. 
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137.2. Chapter 8, written by Dr Soderlund (based on his analysis and assessment of the 

data), is the main chapter dealing with the “supply induced demand” theory.  The 

finding that there is “serious supply induced demand” (generally abbreviated to 

“SID” in the Report) is one of the findings central to the entire Provisional 

Report. It enjoys significant prominence in many of the conclusions drawn by 

the HMI and as a basis for its recommendations.  For instance, the Provisional 

Report, finds that “SID [is] a feature in the private facilities market that may 

undermine competition and consequently harm consumers” (our emphasis).  

137.3. Therefore, contrary to the suggestion in the HMI’s letter that Dr Soderlund could 

not “influence the outcome of the Provisional Report”, on his own version he 

was responsible for producing chapter 8 (minus some changes to the colour 

scheme and formatting).  Put simply, if one were to remove chapter 8 and the 

findings, other than anecdotal or similar other statements that the HMI itself 

indicates are not dispositive of the issue, that supply induced demand exist in 

the private health market, the Provisional Report would have to be 

fundamentally altered.  

137.4. The centrality of supply induced demand to the Provisional Report is patent, and 

Nortons have no reason to believe that Dr Soderlund’s statement that he drafted 

Chapter 8 of the Provisional Report is incorrect (he must be aware of his own 

work and the HMI indicated in its letter that his main research tasks related to 

supply induced demand). Thus, we are forced to reach the unfortunate 

conclusion that the statement that “Dr Soderlund has not influenced the outcome 

of the provisional report” cannot be correct. 

138. The third critical issue, relates to the advice of senior counsel. Based on how the HMI 

had explained the nature of the advice (given that the advice had not been furnished 

together with the HMI’s letter), Nortons pointed out that: 

138.1. The HMI made it clear that senior counsel advised the HMI that Dr Soderlund’s 

role in the HMI must be “limited to specific projects that did not involve 

Discovery Health directly.” 

138.2. Yet, the specific project given to Dr Soderlund was the investigation, research 

and drafting of the chapter on supply induced demand. Far from being “limited 
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to specific projects that did not involve Discovery Healthy directly”, the project 

entrusted to Dr Soderlund was directly related to and centrally involved 

Discovery Health.  It was Discovery Health that strongly championed the theory 

of supply induced demand and made submissions in favour thereof since the 

beginning of, and throughout, the Inquiry.  

138.3. Furthermore, it is clear from Chapter 8 of the Provisional Report that “[d]ata on 

billing start dates for new hospitals for the period from 2009 based on claims 

data provided by Discovery Health (Pty) Ltd” (our emphasis) was provided to 

Dr Soderlund.  

138.4. Thus, apparently contrary to senior counsel’s advice, Dr Soderlund’s primary 

role was to work on a specific project (and produce a central chapter for 

purposes of the Provisional Report) that directly involved Discovery Health. 

Furthermore, his role – and whether it was in accordance with senior counsel’s 

advice – was never disclosed to stakeholders.  

139. Nortons therefore argued that it appeared that by allowing Dr Soderlund to undertake the 

assessment of the supply induced demand theory and draft the section of the Provisional 

Report on supply induced demand (which, it would appear, was not in accordance with 

the advice given by the HMI’s senior counsel), an impermissible conflict of interest was 

allowed to arise.  Indeed, the following paragraphs in the senior counsel’s opinion 

procured by the HMI are relevant in this regard: 

“39.4 As in any joint venture, it is plainly in Dr Soderlund’s interest to maintain 

good working relations with his joint venture partners, including Discovery 

Health.  He would naturally wish to avoid whatever in his view would or 

could unnecessarily sour those relations. 

39.5 Dr Soderlund’s success in leading the work of QHO must likewise to some 

significant extent be dependent on maintaining co-operative relations with 

Discovery Health.  His position as a co-director with representatives of 

Discovery Health and Quantium would reinforce his interest in maintaining 

such relations. 
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39.6 Dr Soderlund could in these circumstances reasonably be seen by the well-

informed lay person as having an interest in not harming QHO’s 

shareholders even indirectly through anything which he does.  He could, for 

example, have a personal interest in not antagonising Discovery Health by 

an association with an HMI report which is unfavourable to that company (if 

that were to eventuate).” 

140. In summary, Nortons indicated that Netcare was concerned that:  

140.1. when this issue initially surfaced in 2016, the HMI was not transparent about 

the potential conflict of interest and the steps that the HMI proposed to take to 

guard against this, especially since there has been no explanation why this was 

not disclosed to stakeholders at the time;  

140.2. in response to the queries which had previously been raised by Netcare in 

respect of the potential conflict of interest as a consequence of Dr Soderlund’s 

work for the HMI on the so-called supply induced demand analysis, the HMI 

has provided responses, which while unequivocal, do not appear to be consistent 

with the facts both in relation to the type of data provided to Dr Soderlund and 

in relation to the obvious influence Dr Soderlund’s work has had on the 

conclusions in the Provisional Report; and 

140.3. given the facts, it appeared that the role that Dr Soderlund was given, was 

inconsistent with the advice provided by the HMI’s senior counsel. 

141. In the circumstances, Nortons advised the HMI that, given that Chapter 8 was produced 

and written by a clearly conflicted party, and the belated way in which this issue has now 

come to light, the contents of Chapter 8 could not be relied upon, or be used in any way 

for purposes of the final report.   

142. Nortons, also pointed out that given that Netcare was required to submit its response to 

the Provisional Report by 15 October 2018, that Nortons required an urgent response to 

its letter, by no later than Tuesday, 9 October 2018. 

143. The HMI did not comply with this deadline. 
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144. However, shortly before these submissions were due and when they were undergoing a 

final internal review (in the afternoon of Thursday, 11 October 2018), the HMI sent a 

brief letter (“the 11 October letter”) in response which indicated that:  

144.1. The Panel and the HMI were still considering the contents of Norton’s letter and 

that they would provide their full response in “due course” (without giving any 

specific timeframe).  

144.2. That the Panel was of the view that Netcare must file their submission on 

15 October 2018, in terms of the extension granted, but that should Netcare wish 

to withhold any portion of the submission, pending further engagement on key 

issues raised with the HMI, such exclusions must be clearly referenced in the 

submission and cover letter.  

145. The HMI also for the first time provided a copy of the senior counsel’s opinion. 

146. Given that the HMI has not provided its full response to the serious issues set out above, 

Netcare expressly reserves its right to supplement these submissions, including with 

reference to the senior counsel’s opinion provided to the HMI, when the full response 

has been received from the HMI and Netcare’s own legal representatives have had a 

proper opportunity to review the opinion, its legal foundations, and the HMI’s response. 

147. In the circumstances, while reserving its position in this regard until such time as it has 

considered the HMI’s promised response and subject to what might be said therein, 

Netcare submits that given the serious issues set out above, which are based on the facts 

admitted by the HMI, it would be impermissible for the HMI to place any reliance on 

Chapter 8.  Either the Final Report must be produced absent any direct or indirect reliance 

on Chapter 8, or a new Chapter 8 compiled and researched by new and properly 

independent experts must be prepared for the purposes of the Final Report.   

2. Professor Van Den Heever’s involvement 

148. It only became apparent during the data room exercise in early August 2018 that 

Professor Alex Van Den Heever had evidently been involved in certain aspects of the 

preparation of the Provisional Report.  Nortons addressed a letter to the HMI querying 

Prof Van Den Heever’s involvement and the extent of such involvement in a letter dated 
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14 August 2018.  This was followed up again in a letter dated 16 August 2018.  In a 

subsequent discussion between Netcare’s independent experts and Dr Soderlund, it was 

confirmed that the compilation of the bed data used in the analyses performed by the 

HMI and its experts had apparently been prepared by Professor Van Den Heever.  

Nortons, on behalf of Netcare’s independent experts have raised a number of queries 

regarding the manner in which Professor Van Den Heever compiled and interpolated the 

bed data and have requested an opportunity to discuss this with Prof Van Den Heever, 

but have to date not received a response or been provided with an opportunity to discuss 

the bed data with Prof Van Den Heever. 

149. Netcare accordingly reserves all of its rights to make further submissions, once the role 

of Professor Van Den Heever is fully explained by the HMI.  It is incumbent on the HMI 

to do so together with its promised response contained in the 11 October letter, given that 

for the first time Netcare has now learnt (as revealed in the senior counsel’s opinion 

accompanying the 11 October letter) that Professor Van Den Heever apparently worked 

alongside Dr Soderlund in a senior economics role for the HMI (it may have been as co-

Chief Economist, although this is not exactly clear from the legal opinion).  If this is 

correct, then it raises concerns about a lack of transparency in the Inquiry, given that, for 

instance, Professor Van den Heever, made a number of what appeared to be independent 

“stakeholder submissions” during the Inquiry. Yet, at no stage, either in these 

submissions or thereafter, was it revealed by Professor Van Den Heever or the HMI that 

he was not in fact simply a stakeholder, but was rather apparently contracted by the HMI 

to assist it with the Inquiry from an economic point of view.  It is uncertain at this stage, 

precisely what role he has fulfilled at the HMI and the extent to which he has contributed 

with analysis and/or drafting any parts or appendices of the Provisional Report.  This 

requires clarification as does the bed data that he evidently prepared.   

3. KPMG’s inconsistent approach and lack of independence 

150. Netcare’s independent financial experts, FTI, have, as part of the Inquiry, had 

engagements with KPMG (which reviewed various financial models and submissions 

made by stakeholders on behalf of the HMI).  

151. The role played by KPMG in assisting the HMI during the Inquiry has also been 

somewhat ambiguous.  
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151.1. As a consequence, Nortons had previously asked KPMG to clarify its role and 

indicate whether they were acting as independent experts in relation to their role 

in the Inquiry.  Surprisingly, they ultimately responded by appearing to indicate 

that they were not acting as independent experts, but rather performing tasks on 

the instructions of the HMI.  This is evident from the following extract from a 

transcript of the relevant meeting held between the HMI, KPMG, FTI and 

Nortons in which a representative of KPMG stated as follows: 

“I would also like to highlight that in your letter, you hade (sic) rather 

vigorously accused us of not being independent experts and you had quoted 

many versions of guidance about the role of independent experts and 

experts witness in a court case.  I think as the panel has highlighted to you 

before, this is not an excessive pricing case and also our role is not an 

independent expert on expert witness.  Our role is to support the panel, 

where we will do the calculations on their behalf, we will highlight to them 

what the different parties are saying, the technical reasons and they are 

making the call.  So, I also feel as though just to get back to your 

independent expert comments, do you, unfortunately do not have not 

understood our role properly.” 75  

151.2. Of course, this calls into question their independence and the extent to which 

their analysis is entirely objective and meets the standards set by our courts for 

expert evidence.76  

152. The relevance of this is that, as made clear in FTI’s expert report, on a number of 

occasions FTI has asked KPMG to explain their position or clarify the approach they 

have taken in relation to key issues.  In particular, as made clear in FTI’s report, FTI 

sought clarity on why KPMG adopted an inconsistent stance in their profitability analysis 

of the funders and the facilities and vis-a-vis the facilities themselves.  Yet, rather than 

engage with FTI on this critical issue for the Provisional Report and the entire Inquiry, 

KPMG declined to respond, it would appear on the instructions of the HMI.  

                                                           
75 Transcript of meeting between the HMI, KPMG, FTI and Nortons on 16 November 2017, pages 7 to 10. 

(Emphasis added) 
76 See the summary of these standards in Sasol Chemical Industries Limited v The Competition Commission 

(131/CAC/Jun14) [2015] ZACAC 4; 2015 (5) SA 471 (CAC) paras 180-182. 
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153. KPMG’s refusal to indicate or explain material inconsistencies in their work and then 

refusing to explain this on what appear to have been the instruction of the HMI, indicates 

a lack of professional independence and a failure of transparency.  

154. KPMG’s refusal to respond, and the HMI’s apparent instruction to them not to respond, 

means that the only inference to draw is that KPMG has no justifiable basis for their 

inconsistent treatment of the funders and facilities.  

155. As it was made clear in FTI’s report, this inconsistent treatment results in material flaws 

in KPMG’s profitability analysis in relation to hospitals (as compared to medical 

schemes), since it significantly overstates the Return on Capital Employed and 

understates the Weighted Average Cost of Capital in respect of hospitals (as discussed in 

the section on the HMI’s findings below). 

156. As discussed below, FTI has repeatedly stated that it is important that the analyses were 

consistently performed, but neither the HMI nor KPMG even reflect the debate on these 

issues (let alone correct for them or provide a range of numbers in their profitability 

analysis) in the Provisional Report, despite it having a potentially material impact on the 

findings as to whether the three large hospital groups have sustained and rising levels of 

profitability.  

157. This displays an impermissible and blinkered approach to the profitability evaluation, 

which is not in keeping with an independent and objective process, and violates the 

requirements for a fair process.  

158. It further renders KPMG’s analysis unreliable in this regard and thus fundamentally calls 

into question the findings in the Provisional Report and the recommendations made on 

the basis of those findings that the three large hospital groups have rising and sustained 

levels of profitability, which cannot seriously be challenged, given the failure of KPMG 

to apply a consistent approach in its profitability analysis for both Facilities and Funders.  

E. Evidence Leaders  

159. The Guidelines for Participation envisaged the involvement of evidence leaders in the 

public hearings, to assist the Panel in gathering and interrogating evidence at the public 

hearings.  The Guidelines for Participation stipulate that the Chairperson may call upon 
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the evidence leaders to question witnesses, and afford a similar opportunity to members 

of the Panel.  It appears that the envisaged role of the evidence leaders was to facilitate 

the hearing of evidence, in order that the Panel could properly consider all the relevant 

evidence before it, which would inform its views on the provisional findings. 

160. We understand that following the first public hearings in Pretoria the participation of the 

evidence leaders in the process was terminated by the Panel.  The HMI chose to continue 

with the remainder of the Inquiry without their involvement or assistance.  Nortons raised 

Netcare’s concerns about the termination of the evidence leaders in three letters to the 

HMI on 19 and 24 August 2016, and again on 2 November 2017, but received no 

response to these letters.   

161. Given the volume and complexity of the submissions made by the various stakeholders, 

the continued use of the evidence leaders, may well have resulted in a more 

comprehensive and complete ventilation of the various issues raised by stakeholders.  

There are a number of aspects of the Provisional Report where it is clear that the HMI 

has not had the opportunity to fully canvass certain material issues and where the 

evidence leaders may have elicited more comprehensive evidence and facts on which the 

Panel could have based its conclusions and findings.   

162. Furthermore, the failure even to respond to the queries legitimately raised by stakeholders 

about the termination of the role of the evidence leaders, is yet a further example of the 

HMI not abiding by the constitutional duty of transparency. 

F. Conclusion in relation to the procedural irregularities  

163. For the reasons set out above, to date, the HMI has in material respects not followed a 

fair process in the Inquiry.  In summary: 

163.1. The HMI has failed to provide full and proper access to all the underlying data 

and analysis which it had access to or relied upon, to the stakeholders’ 

independent experts, thus hampering their ability to properly test and verify the 

analyses conducted by the HMI and its experts. 

163.2. The HMI failed to hold a complete set of public hearings and allow for oral 

submissions on topics that the HMI itself recognised required such public 
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hearings (and these hearings were not replaced with an opportunity for the 

stakeholders and independent experts to meaningfully engage with the Panel, 

the HMI and its experts in relation to key areas of the Inquiry).  Indeed, had 

there been public hearings on bargaining, geographic markets, concentration, 

pricing, etc. then the expert submissions of numerous stakeholders, including 

the HMI, would have been ventilated in public (to the extent possible) and 

hence, at a minimum, presented and tested to some extent.  As it currently 

stands, a number of the expert reports (including inter alia the bargaining 

technical annexure and the funder profitability technical report) are not on the 

HMI’s website and are not available to anyone other than the HMI. 

163.3. The HMI sought to rely on a WHO/OECD report, notwithstanding that 

stakeholders have been refused proper access to the underlying data relied on in 

preparing the report and despite the HMI itself acknowledging that the 

underlying data was essential to the veracity of the report. 

163.4. The HMI has allowed Dr Soderlund to perform the underlying analysis for and 

apparently draft a key chapter in the Provisional Report dealing with so called 

supply induced demand, when, subject to a clear and full explanation from the 

HMI, it appears that not only is he clearly conflicted, but allowing him to fulfil 

this role appears to be contrary to the advice given to the HMI by its own senior 

counsel (as that advice is summarised by the HMI).  

163.5. The HMI has relied on the work of KPMG despite significant inconsistencies in 

the approach taken by KPMG, which the HMI appears to have instructed KPMG 

not to explain.  This has only added to the concerns that KPMG is not providing 

independent expert analysis, but is rather simply producing analysis under 

direction by the HMI – and separately this is a failure of transparency at the 

express instance of the HMI.  

163.6. The HMI has to date not explained the role and the nature of the involvement of 

Professor Van Den Heever in the HMI process or facilitated engagements 

between him and Netcare’s independent experts (despite repeated requests) – 

another significant failure of transparency and procedural fairness. 
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163.7. The HMI has refused to provide Netcare with a complete and comprehensive 

list of precisely which third parties had access to its confidential data and 

provide full and complete disclosure as to which third parties provided support 

to the HMI.  This constitutes a bewildering lack of transparency.  

163.8. Despite the volume and complexity of the submissions made by the various 

stakeholders, the HMI summarily dispensed with its appointed evidence leaders 

(for no apparent reason), and refused to deal with legitimate queries from 

stakeholders as to why this was done – yet a further failure of transparency.  

Indeed, had the evidence leaders been retained, this may have facilitated a more 

robust and transparent ventilation of theories put up by the HMI and other 

stakeholders. 

163.9. The HMI has not provided a full and comprehensive list of confidentiality 

claims submitted by third parties to enable Netcare to determine which parties 

have made confidentiality claims and the extent thereof. 

164. These serious procedural irregularities have negatively impacted on the fairness, quality, 

reasonableness and rationality of the Provisional Report.  

165. In the circumstances, in the interest of both fairness to stakeholders and ensuring both 

the quality and the legitimacy of any Final Report, it is now incumbent on the HMI to do 

the following:  

165.1. It must ensure that all underlying data and analysis in respect of reports and 

findings is provided to the stakeholders’ independent experts, so that these 

reports and findings can be tested and where necessary confirmed, corrected or 

otherwise criticised.  

165.2. Any findings which cannot be properly assessed in this way must be disregarded 

and expressly so by the HMI.   

165.3. It must disregard any direct or indirect reliance on Chapter 8, and any new 

analysis in relation to the issue of supply-induced demand in any final report 

must be undertaken by independent experts; 
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165.4. There must be no reliance, whether directly or indirectly, on the OECD/WHO 

report, and the HMI must confirm so expressly (particularly in relation to any 

conclusions regarding relative pricing and pricing trends).  

165.5. In the interests of transparency, the role played by Prof Van Den Heever in the 

Inquiry must be fully explained and he must respond to questions in relation to 

the work performed by him on behalf of the HMI. 

165.6. The HMI must provide a complete and comprehensive list of all third parties 

that assisted it during the Inquiry process and which third parties it provided 

confidential data to and in what form. 

165.7. A comprehensive list of confidentiality claims must be provided. 

V. ASSESSMENT OF KEY FINDINGS IN RELATION TO 

FACILITIES 

166. It was apparent from the Terms of Reference that in conducting this market inquiry the 

HMI had sought to identify whether there was “evidence”77 of failures in the market and 

to provide for “evidence-based recommendations”78 when proposing remedial measures 

to address the identified market (and regulatory) failures.  It is on this basis that one must 

consider the Provisional Report.  The question is, has the HMI obtained objective 

evidence in support of any perceived theories of harm and, to the extent necessary, are 

the recommendations which are proposed by the HMI based on rational, evidence-based 

remedial measures?   

167. In its Provisional Report the HMI found, inter alia, in respect of facilities in particular, 

that:  

167.1.  the national hospital market and various local markets are highly concentrated;  

167.2. funders are unable to exercise sufficient bargaining power over hospital groups; 

                                                           
77 Terms of Reference, Gazette p 81. 

78 Terms of Reference, Gazette p 81. 
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167.3. consistently and increasing high profits of facilities, that are unlikely to be 

seriously challenged in the foreseeable future; 

167.4. the existing FFS system has resulted in “serious supply-induced demand”; 

167.5. there is a fragmented and poorly enforced licensing regime for facilities; and 

167.6. there is a lack of standardised reporting of healthcare outcomes. 

168. Below we set out a summary of Netcare’s independent experts’ assessments of the key 

findings in the Provisional Report.  In short most of these key findings in relation to the 

facilities are simply and demonstrably unsupported by the evidence and the economic 

analysis. 

169. The detailed report by leading independent experts engaged by Netcare, which 

demonstrate that this is the case, are filed together with this submission. 

A. Highly concentrated structure of the facilities market: the big three enjoy “must 

have” status:  The Problem of Concentration 

170. The HMI states without qualification in the Provisional Report that, “Three hospital 

groups, Netcare, Mediclinic and Life have a combined market share of 83% of the 

national South African private facilities market in terms of number of beds and 90% in 

terms of total number of admissions.”  This unequivocal statement about the supposed 

state of the current state of competition (this appears to be premised on data for 2010-

2014 for admissions and 2016 for beds), relies on 8-year old data in the case of 

admissions and two-year old data in the case of beds and certainly are the narrowest 

definitions of hospitals that has been used.  (The HMI provides a table for the 195 

hospitals they examined that sets out share estimates in it.) 

171. A simple way of testing whether this proposition is accurate is to determine the number 

of beds for hospitals of all types under the auspices of the National Health Network 

(“NHN”) and for each of the other hospital groups in South Africa, in order to determine 

whether the combined market share figure of 83% in respect of number of beds in relation 

to Life, Mediclinic and Netcare is an accurate reflection of the position.  Publicly 

available information from HASA, which could have readily been corroborated by the 

HMI with regard to submissions from the NNH and other hospital groups, clearly 
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demonstrate that the NHN and independents are significantly larger than represented by 

the HMI in terms of beds, hospitals and, critically, in market share.   

172. As the pie chart below demonstrates, the NHN in 2017 accounted for approximately 25% 

of the registered beds across all hospital types in the country, excluding other independent 

facilities which do not belong to the NHN, which in turn appear to account for a further 

approximately 9% of the registered beds.  This means that the figure of 83% represented 

by the HMI, is clearly not accurate.  Moreover, it is unlikely that these figures were 

accurate during the period 2010 to 2014 or 2016, which appears to be the period, which 

the HMI assessed.  In fact, the HMI’s estimates are not borne out by their own data, due 

to inadvertent and significant omission of several NHN hospitals from their assessment 

of beds and shares.   

173. One would have thought that given the fact that the Commission is perfectly well aware 

that there has been significant new entry in the private hospital market in recent years, it 

would either have updated the reported statistics from 2014 or 2016 or indicated that the 

position may have changed materially.  Moreover, the HMI was provided with extensive 

submissions, including from Netcare’s experts in 2016, that provided comprehensive and 

complete information on NHN and independent hospitals including their actual entry 

along with more accurate concentration numbers.  Curiously the HMI does not provide 

any updated figures for the number of NHN affiliated beds in South Africa, despite the 

fact that on the basis of total bed numbers in 2017, it was at the time the largest hospital 

“group” in South Africa. 

174. In fact, recalculation of the HMI’s own data on admissions and beds correcting for 

exclusion of hospitals and basic data or methodological errors, shows that NHN has a 

substantially larger market share than suggested by the HMI and that the three hospital 

groups account for about 66% of beds. 
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 Figure 1: Figures presented at HASA 2017 conference by Melanie Da Costa, Netcare79 

 

175. The Provisional Report finds that there is a “problem of concentration” and that market 

concentration is high at the national and local levels based on its evaluation of structural 

measures of share and concentration (using, inter alia, the Herfindahl-Hirschman Index 

(“HHI”)) and by reference to specific standards for defining market concentration as not 

concentrated, moderately concentrated, or highly concentrated.80 

175.1. While the HMI places significant reliance on concentration measures such as 

the HHI and the Logit Competition Index (“LOCI”), it is important to note that 

HHI calculations are imperfect measures, which has been frequently indicated 

by various competition authorities throughout the world.   

175.2. The South African Competition Tribunal (“Tribunal”) has previously found 

that HHI measures are not always ideal for assessing the degree of competition 

                                                           
79 Netcare Hospitals Group (Pty) Ltd and Lakeview Hospital, Tribunal Case No: IM193Oct17, “Exhibit A” 

showing market share statistics presented at the 2017 HASA conference. 
80 Provisional Report chapter 6.  
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in differentiated markets such as hospital markets.  Particularly when it comes 

to analysing hospital markets the Tribunal indicated that: 

“…hospitals provide differentiated services, because they typically provide 

a bundle of services varying in range and kind.  This means that the closer 

the similarity in services the greater the likelihood that they compete with 

one another or put differently, they may vary in the degree to which they 

may be considered competitors.  As a consequence of this, conventional 

HHI analysis may throw up a skewed picture of a market as the extent of 

concentration it reveals may bear no relationship to the reality of 

competition.”  (our emphasis) 

and 

“Looked at from a purely HHI perspective, with nothing else, these figures 

look alarming.  But as Dr Stillman argues, and Dr Roberts does not dispute 

this, HHI’s are a starting point - a filter for agencies to determine whether 

a merger requires a more in depth look.  Viewed in isolation they could 

offer a distorted picture of the state of competition.  This is because 

hospitals are not homogenous providers of services. Modern private 

hospitals provide differentiated services.  Whilst some offer a full range of 

services others choose to narrow their focus.  To take an extreme example 

a maternity hospital may be next door to a hospital providing geriatric 

services ¬ despite their proximity they are not competitors.  Thus as Vistnes, 

in an article both the Commission and merging parties rely on for different 

propositions, states: 

“HHI’s are likely to underestimate the competitive problem when the 

two hospitals are very similar (compared with other hospitals in the 

market) and to overestimate the problem if the merging parties are 

highly differentiated”81  (our emphasis) 

175.3. Thus, caution should be had when attempting to draw conclusions based solely 

on HHI measures.  Nevertheless, despite the Commission being perfectly well 

                                                           
81 Netcare/CHG, Case No: 68/LM/Aug06 paragraph 33, page 14 and paragraph 50, page 19, (our emphasis). 
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aware of the Tribunal’s cautions in this regard and failing to point to these 

important caveats, the HMI relies heavily on the HHI calculations.   

175.4. For example, at the national level, the HMI calculates HHI figures using 

country-wide share of beds and of admissions for each hospital network (group) 

plus independent hospitals (treating independent hospitals as a single body) for 

195 general acute care hospitals and some day hospitals.  The Provisional Report 

concludes that:  “The HHI and concentration ratio (CR3) for the national 

private hospital market is 2784 and 90.1% and 2521 and 83.2% based on 

admissions and registered beds respectively.”82 

176. There are significant data issues with the hospital, admission and bed data used by the 

HMI’s independent experts to estimate concentration that have been demonstrated to 

inflate the calculated HHIs with material exclusion and/or under-reporting, particularly 

of the National Hospital Network (“NHN”) and independent hospitals that entered the 

private healthcare market later in the period.83  In this respect, while it has neither been 

reflected nor acknowledged by the HMI, concentration in the hospital sector has actually 

been declining over time and not increasing as contended for by the HMI.  This was 

pointed out previously in the submission made by independent experts whose reports 

Netcare filed.  In particular, these de-concentrating trends are confirmed by the extensive 

empirical analyses presented in reports prepared by Compass Lexecon in October 2014 

and July 2016.  However, the HMI has impermissibly ignored this in its Provisional 

Report. 

177. The HMI’s conclusion that the private healthcare market is highly concentrated at the 

national level, is incorrect and not substantiated even by the HMI’s own data. – even at 

the point in time for which it is measured.  For example: 

177.1. The Provisional Report treats all independent hospitals as if they were a single 

hospital group.  

177.2. The Provisional Report aggregates admissions over the entire 2010-2014 period 

to a single 5-year HHI, leading to an unrealistic representation of competition. 

                                                           
82 HMI Provisional Report, chapter 6, paragraph 120. 

83 See the report filed by Compass Lexecon together with these submissions.  



 

 

 

Page 74 

Separating HHI by year shows concentration declined over the period, and 

in 2014 was not highly concentrated according to its definition.  This 

overstates current concentration levels, because it excludes hospitals that have 

entered since the time period of study; these are largely NHN and independent 

hospitals. 

177.3. The HMI’s experts used separate data sources for NHN and independent 

hospitals versus the large hospital groups.  This overstates the larger hospital 

groups’ shares and inflates the HHI because it includes a different broader 

set of admission types.  Evaluation of HMI bed datasets shows the HMI 

understates NHN hospitals by inexplicably excluding some that are present in 

the HMI data; moreover, recent data show that the HMI data is significantly 

incomplete with regard to depicting current competitive conditions and shares.  

Many hospitals, even limited to general acute care and larger day hospitals, are 

not reflected in the HMI data. 

177.4. Market shares are not actually highly concentrated according to the HHIs 

calculated using the HMIs bed counts and the HMI finding under-

represents shares of NHN (and independents combined with NHN).  

Evaluation of annual data between 2010 and 2016 shows considerable entry and 

expansion of NHN and independent hospitals.  Thus, to the extent that the HMI 

expresses the view that entry and expansion of NHN and independent hospitals 

would enhance competition and should be promoted, much of that has occurred 

(yet is not measured in the HMI Report) or is in the pipeline.84 

177.5. Analysis of entry and expansion data from 2012 through 2018 (actual entry and 

expansion from public data and from HMI data) and expected future expansion 

(from Netcare landscape document) shows that the vast majority of new 

hospitals and added beds are NHN and independents.  In fact, the outcome that 

HMI seeks – de-concentrating expansion and entry by NHN and 

                                                           
84 We note that the HMI Report presents other analyses suggesting that competition may result in significant 

economic inefficiency, and that entry and expansion results in higher utilisation and costs.  Our detailed evaluation 

of these analyses, set out below, demonstrates that the findings are not supported by sound economic analyses or 

theories; and that some are temporary and can be managed by market-based solutions and without significant new 

regulation. 
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independents and/or increased share of beds and admissions in their hands 

as compared to the large 3 hospital groups is already well underway. 

177.6. In figure 2 below, we point out that while the HMI had reported an HHI of 2559 

over a combined period (2010 – 2014), when the HHI is reflected on a year-by-

year basis a significant degree of deconcentration over time is demonstrated for 

the HMI’s sample of hospitals during its period of assessment.  That is, 

concentration levels decreased over the period assessed by the HMI.   

Figure 2:  Admission based HHIs by year85 

Source:  Compass Lexecon calculations based on data collected and processed 

by NMG 

178. In addition to the inappropriate manner in which the HMI presented its single national 

admission based HHI figure in its Provisional Report over its period of assessment, there 

are also numerous additional issues with the data used to estimate concentration.  These 

are dealt with in the report of Compass Lexecon. 

179. Separately, a comparison of total bed counts for 2016 for hospitals using other sources 

(i.e. NHN, HASA, and Netcare data) suggests that the HMI data understates NHN 

hospital beds and may have significant missing data.86  Indeed, an extension of the 

                                                           
85 See Compass Lexecon report. 

86 See Compass Lexecon Report paragraph 18(b), and paragraph 51. 
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analysis to 2018, in figure 3 below, using data from HASA, and the NHN, shows 

considerable entry and expansion of hospitals and beds, with the vast majority of new 

entry coming from NHN and independent hospitals.  The number of NHN acute and day 

hospitals identified by the HMI in 2014 was approximately 48 (Table A6.1 of the 

Provisional Report) and the number of acute and day hospitals identified by NHN itself 

in January 2018 in the recent Netcare/Akeso merger was apparently 118.87  This implies 

that the number of acute and day hospitals in the NHN increased by 146% over a 3-year 

period.  This significant growth in respect of the NHN and independent operators has 

contributed to the significant levels of deconcentration observed in recent years. 

Figure 3:  Bed based HHIs by year88 

 

Source:  Compass Lexecon calculations based on data collected and processed by 

NMG, and HASA 2017 bed data. 

                                                           
87 Netcare Hospitals Group (Pty) Ltd and The Akeso Group, Tribunal Case No: LM017Apr17, “Exhibit G” setting 

out breakdown of NHN hospitals as of January 2018. Netcare understands that the count of hospitals and total 

number of beds in acute care hospitals are even higher at the point of this submission. 

88 Chart based on Compass Lexecon Report, Figure 1, together with Netcare Hospitals Group (Pty) Ltd and 

Lakeview Hospital, Tribunal Case No: IM193Oct17, “Exhibit A” showing market share statistics presented at the 

2017 HASA conference. 
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180. At a local level, the HMI seeks to evaluate local market competitive conditions and notes 

that traditional methods used in individual hospital mergers may not be sufficient or 

appropriate for market inquiry purposes. 

181. The HMI’s local concentration measures are based on significantly flawed and often 

incomplete data for some hospitals and on unsound methodologies widely critiqued in 

other inquiries and economic literature; they result in bias in shares and concentration 

measures. 

181.1. In short, the HMI abandons the more traditional competition economic approach 

to defining geographic markets (i.e. a SSNIP Test), without providing any sound 

theoretical or economic basis for its preferred approaches.  This is despite the 

firm commitment from the Panel that it intended to “ensure that methods and 

tools used in the Inquiry support rigorous analysis and are consistent with 

best practice.”89 Several expert submissions, including those submitted by 

Netcare’s independent experts, surveyed these methodologies and provided the 

HMI with the benefit of their thorough review and assessment in a number of 

previous submissions. 

181.2. Indeed, the HMI even makes use of a novel methodology - the Lavielle 

algorithm - in order to assess demand-side substitutability considerations of 

funders and beneficiaries of private medical schemes.  The HMI provides only 

the most vague explanation for its use, and provides no assessment of its 

applicability or general use in practice for the purposes for which its experts 

have used the method.  No explanation is given by the HMI as to why the use 

of this algorithm would be appropriate for purposes of assessing demand-side 

substitutability considerations of funders and beneficiaries in a private 

healthcare context (we are only aware of this algorithm being used in non-

economic and non-competition matters).90  This is hardly surprising, since there 

can be none.  The use of the Lavielle algorithm to define geographic markets is 

not supported by any competition economic literature (both case law and 

                                                           
89 Statement of Issues, para 51, p 15. 

90 de Souza E. N., Boerder K., Matwin S., Worm B. 2016. Improving fishing pattern detection from satellite AIS 

using data mining and machine learning. PLoS One , 11: e0158248 
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textbooks).  Its use is clearly not consistent with best practice, and is certainly 

not a method or tool that supports rigorous analysis. It is simply unheard of as 

an accepted method of analysis in competition matters.  

181.3. This unconventional and untested approach to defining geographic markets and 

deriving HHIs for individual hospitals, along with many other issues result in 

the HMI’s LOCI (Logit Competition Index) and the HHI measures of 

concentration result in significantly inconsistent results for a large number of 

hospitals.  This clearly demonstrates that they do not provide reliable or 

consistent measures of concentration.  The HMI identifies close to 50 (i.e. 26%) 

individual hospitals located predominantly in the major urban centres, which are 

simultaneously defined to be in concentrated and non-concentrated markets.  

The HHI measures are inconsistent within even a narrow geographic area – with 

hospitals located right next door to each other having inconsistent HHI measures 

(some high, some low).91  This is reflected in figure 4 below.92 

Figure 4: Example of inconsistent concentration measures in Johannesburg and East Rand 

 

182. As a result of the unconventional and inconsistent approaches adopted by the HMI, the 

various concentration measures provide significantly divergent conclusions as to whether 

                                                           
91 Compass Lexecon Report, paragraph 20, page 8. 

92 Compass Lexecon Report, Figure 6 
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patients in a given area – e.g. Johannesburg – face few or numerous hospital alternatives 

for care.  Similarly, medical scheme members which reside in particular geographic 

areas, can find themselves in both concentrated (i.e. having no reasonable alternatives) 

and unconcentrated markets (having several reasonable alternatives) simultaneously.  

Such simultaneously divergent outcomes cannot occur concurrently and clearly point to 

the clearly illogical nature of the HMI’s untested methodology and the irrationality of its 

conclusions.   

183. Individual hospital market concentration measures are not informative of nor consistent 

with standard principles for defining hospital markets for evaluation of area-wide 

competition, and competitive alternatives for medical schemes or for patients whether in 

South Africa or antitrust agencies globally.  The local hospital concentration measures 

are completely unable to inform network competition, and whether a medical scheme 

could drop one or more hospitals from a network in a given area – or achieve improved 

rates for development of a narrower network.93 

184. It is important to note that the HMI also considered concentration levels among 

administrators which showed that the administrator market is highly concentrated with 

two firms (Discovery Health and Medscheme) accounting for 76% of the market.  In 

addition, the HMI noted that high and consistently increasing market shares were not 

only present at an administrator level, but also at a medical scheme level.  Indeed, the 

HMI noted that there has not been any significant entry into the medical scheme 

administrator market in over a decade.  The HMI’s analysis of the administrators 

revealed that the market was highly concentrated and that the concentration levels 

had been increasing significantly over time.  The HMI’s concentration analysis at a 

funder level clearly shows that concentration levels have increased substantially from a 

low of 1460 in 2005 to a high of 3019 in 2016. This amounts to an increase in the 

administrator HHI over the period of approximately 107%.   

 

                                                           
93 While individual hospital concentration measures have been used in econometric analyses to determine whether 

there is any systematic relationship between changes or levels of concentration and changes or levels of prices, 

the HMI does not present any such econometric analysis to indicate any concerns. These have been thoroughly 

tested in reports provided by Compass Lexecon and their result does not demonstrate any systematic relationship 

between price and concentration. 
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Figure 5:  HHI by Gross Contribution Income (Table 5.7 of HMI Provisional Report) 

Source:  Table 5.7 of the HMI Provisional Report 

185. The observed increasing concentration amongst administrators, aligned with the 

observed decreasing concentration levels amongst facilities are directly in line with 

Netcare’s arguments that funder levels of bargaining power are high and have been 

increasing over time, as will be discussed below.  Yet this has been completely, and 

improperly, ignored by the HMI in the Provisional Report. 

B. Funders are unable to exercise sufficient bargaining power over hospital groups 

186. In relation to bargaining, the HMI agrees that bargaining outcomes between funders and 

facilities are dependent on the availability of outside options available to both parties, 

and in particular the ability to influence the patient.  In particular, the HMI acknowledges 

that Discovery Health Medical Scheme and GEMS, which represent over 55% of the 

market in terms of beneficiaries, have significant bargaining power over Netcare, and 

that in general large negotiators (Discovery Health and GEMS) are able to achieve lower 

tariffs.  In addition, the HMI also confirms that the successful implementation of 
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networks by funders (both small and large) is an important source of countervailing 

power against hospital groups and has been clearly seen to result in lower prices.  As 

noted from figure 6 below, it is evident from Netcare’s own experience that networks 

have grown significantly in the last few years (based on Netcare’s market intelligence).  

Figure 6:  Growth in network options 

Source:  Netcare  

187. However, despite these acknowledgements, the HMI then makes a number of 

unfounded statements where it questions the degree to which funders are efficient 

negotiators, as well as the ability of funders to curtail price increases by facilities.  

The HMI makes findings that the three large facilities groups are a “must have”, even for 

funders such as Discovery.  The HMI finds that “hospitals would be able to increase 

prices substantially”, because “demand for their services is generally inelastic”.  In 

concluding so, the HMI seems to be conflating demand for healthcare with demand for 

a particular hospital/hospital group’s services. 

188. Contrary to the HMI’s position, there are a number of examples where schemes have 

excluded one or sometimes two of the three large hospital groups from networks, which 

the schemes have established.  This evidence is dealt with in more detail in Peter Davis’ 

expert reports.  Suffice it to point out that while the HMI presents little convincing 

evidence that the three large hospital groups are “must haves” for schemes, there is 

substantial evidence to the contrary. 
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189. Claims relating to the HMI’s conclusions that existing Alternative Reimbursement 

Models (“ARMs”) between funders and hospitals are insufficient and inefficient are not 

well founded and at times contradictory.  For example, in concluding that ARMs 

currently have “limited bearing on tariff negotiations,” NMG admits that data is 

incomplete and lacks sufficient detail to produce reliable results.94  The HMI seems to 

believe that the efficiency benefits would outweigh the costs of having hospital groups 

bear additional risk but provides no analysis to support this conclusion.   

190. Indeed, despite agreeing that “[t]he South African healthcare market has generally been 

exhibiting a trend towards a greater acceptance and implementation of ARMs” the HMI 

exhibits a degree of concern, which is not substantiated by any robust analysis when it 

concludes for example that “[t]he ARMs that are currently in the market have 

predominantly been initiated by hospital groups.  This questions the credibility of the 

countervailing power of funders as ideally, from a consumer perspective, they would be 

the ones designing and proposing such reimbursement mechanisms for the benefit of 

their members.”   

191. Such assertions are not only inconsistent with the HMI’s own statements, but are 

also not supported by the evidence which is available to the HMI.  In fact, the HMI 

did not perform any robust statistical analysis to arrive at its conclusion that 

funders are unable to exercise “sufficient” bargaining power over hospital groups. 

This is fatal to the conclusions sought to be drawn. Conclusions unsupported by proper 

evidence and robust analysis cannot be relied upon without compromising the integrity 

and rationality of the Report. 

192. In summary, the HMI’s conclusions are inconsistent with both (a) the empirical evidence 

collected (which Netcare’s independent experts were given access to in the data room); 

and (b) documentary evidence from Netcare.  [Redacted.] 

 

   

                                                           
94 Cornerstone Research Report, paragraph 7(a)(i), page 4. 
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193. There is significant documentary and empirical evidence, including the HMI’s own 

analysis, that funders leverage their network options to negotiate lower tariffs for their 

non-network options.95  In fact, based on Netcare data, relative to funders that did not 

operate network options, funders that did operate network options were also able to 

negotiate lower tariff increments for their non-network options.96 

C. “Serious” levels of Supply Induced Demand 

194. The Provisional Report presents for the first time a series of new analyses of the alleged 

link between the expansion of health care supply (in particular of hospital beds and 

physicians) and the alleged growth in demand for healthcare facilities and services.  Both 

this evaluation and its methodology appear for the first time in this Report.  No previous 

HMI publications from the Inquiry refer to this analysis.   

195. The Provisional Report concludes:  “In summary, on the basis of a logistic regression 

analysis of the medical schemes dataset from 2010 to 2014, there is sufficient evidence 

to confirm that rates of hospital admission are positively associated with levels of supply 

of both doctors and hospital beds, after adjusting for clinical and demographic factors. 

While this does not imply intentional misrepresentation by either doctors or hospitals, it 

does suggest that supply-induced demand exists in areas where there is discretion around 

whether or not to admit a patient.”97 

196. The Provisional Report points to supply-induced demand as the source of excess 

utilisation and asserts that it is driven by unregulated entry and expansion.  The rationale 

posited by the HMI is that supply-induced demand increases as the market becomes less 

concentrated.  The claims with regard to supply-induced demand are largely anecdotal, 

from selected examples, or suppositions drawn from increases in utilization and 

increased supply of beds (or physicians). 

                                                           
95 Cornerstone Research report, Section titled “Contrary to the HMI’s claim, there is evidence that schemes 

leverage their network options to negotiate lower tariffs for their non-network options” page 29. 

96 Cornerstone Research report, Table 1, page 32. 

97 Provisional Report Chapter 8, paragraph 55. 
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197. The Provisional Report’s theory of supply-induced demand lacks economic foundation 

and is not supported by the analysis relied on for inter alia the following reasons:   

197.1. The regression model employed by the HMI is not designed to, cannot, and does 

not, determine a causal relationship between the addition of beds and increased 

admissions, and the HMI’s own expert concedes he cannot demonstrate 

causation.98  It furthermore is not designed to be able to distinguish supply-

induced demand from demand-driven supply, ie. hospitals adding beds to 

support a growing population of beneficiaries. 

197.2. As a result, the HMI’s own expert and the HMI cannot distinguish whether 

increased demand led to a supply response to serve demand, or whether 

increased supply led to increased demand. 

197.3. As importantly, the SID analyses rely on incomplete and flawed bed data, which 

the expert concedes he did not independently validate, and on admissions data 

for which he is unable to assign the correct number of beds or physicians for 

nearly 20% of beneficiaries.  Furthermore, the fact that 20% of beneficiaries’ 

locations could not be determined biases the results. 

197.4. The model is economically flawed and omits essential parameters, which when 

included change the results.99  

197.5. Even if one accepts the model and results as valid, the real-world relationship 

determined by the HMI’s expert’s model is so small, that it cannot possibly be 

a motivating factor for hospitals or demonstrate a meaningful relationship. 

197.6. Finally, the results for the separate models conducted on “discretionary” 

services were notably weaker than (and indeed inconsistent with) those for the 

overall model, despite the fact that according to the HMI’s theory, they should 

have been more significant.  Of the ten specialties chosen, four of the specialists 

had no effect at all and two of the specialists had a negative effect—more beds 

were associated with fewer admissions, contrary to the HMI’s findings.  Taken 

                                                           
98 Compass Lexecon Report, paragraph 26, page 10 to 11. 

99 Compass Lexecon Report, paragraph 26, page 10 to 11. 
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together, the discretionary models actually undermine the theory of Supply-

Induced Demand. 

198. In amplification of the above, the SID model used in the Provisional Report does not in 

any way use hospital entry or expansion or an externally-determined factor, but instead 

relies on beds and physicians, which are both themselves determined by the population’s 

propensity to go to the hospital.  The effects reported do not indicate that supply 

induces demand but only, the trite (and self-evident) proposition that supply is 

related to demand.  

199. An approach used by Netcare’s independent experts during their review of the HMI’s 

model which examined actual hospital entry found that hospital entry was associated with 

reduced admissions at existing hospitals in the relevant area.  With the data used by the 

HMI, Compass Lexecon was able to conduct an analysis of entry, and it showed that, 

in fact, increases in beds do not lead to increases in admissions.100  This analysis 

suggests that there is no significant, positive association between hospital entry and 

admissions per beneficiary. 

200. An additional significant concern relates to the use of local bureaucratically defined 

municipalities as the geographical unit of observation instead of appropriate 

economically defined geographic markets.  This misconceived approach neglects 

fundamental competition economics in assessing healthcare markets:  There are obvious 

and compelling reasons that no prior research or analyses of competition have used local 

municipalities.  This is mainly because this approach neglects the fact that a large 

proportion of beneficiaries travel outside their municipality for healthcare, and beds in 

neighbouring municipalities also affect their decisions.  It is also important to note that 

extensive and essential data were excluded from analysis and render it unreliable. 

201. Furthermore, it is our understanding that there was no bed data for the years 2011, 2012, 

2013, and 2015, and that these data were generated using known bed totals from 2010, 

2014, and 2016.101  This was despite the fact that Netcare had provided the HMI with its 

actual bed numbers for each of those years.  Indeed, the interpolated (i.e. artificially 

                                                           
100 See Compass Lexecon report paragraph 29, page 11 and paragraph 169, page 50. 

101 Compass Lexecon report paragraph 31, page 11. 
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constructed bed numbers) bed data for the missing years cannot be used in the HMI’s 

expert’s statistical model to draw any conclusions.   

202. The HMI analysis also effectively assumes there is some optimal supply of beds per 

population. But this is incorrect.  Instead bed ratios vary widely across countries and 

regions for many reasons. There is no “optimal” supply.102  The HMI’s data show that 

the ratio of private beds to beneficiaries is very close to the international average, making 

the claim that South Africa’s private market exceeds any presumed “optimal supply” 

difficult to support.  

203. Lastly, the implications of the HMI’s model results, even if assumed to be correct, are 

not significant and do not warrant a conclusion that there is “serious” supply induced 

demand.  The impact of increasing hospital beds by 10% is associated with only a 

0.011 percentage point increase in the probability of an admission for an individual 

over a year.103 This means that for roughly every 10,000 people, 10% more beds would 

be associated with just 1 additional admission.  Accordingly, there is no factual basis for 

the HMI’s assertion that it has identified “serious levels of supply induced demand.”  

Even if there was some credible reason to suggest a theory of supply induced demand, 

the evidence is certainly not consistent with a finding of “serious” levels. 

204. In any event, subject to the reservation of rights referred to above, the Quantium analyses 

in Chapter 8 cannot be utilised given the apparent conflict of interest concerns discussed 

above arising from Dr Soderlund’s involvement in a joint venture with Discovery Health. 

D. Consistently and increasingly high profits, unlikely to be seriously challenged in 

the foreseeable future 

205. Having conducted an extensive profitability analysis of the facilities, the HMI found that 

profitability is not “excessive per se”,104 “[t]he relevant firms’ profitability appears to 

                                                           
102 Compass Lexecon Report, paragraph 32, page 12. 

103 Compass Lexecon Report, paragraph 105, page 32 

104 Provisional Report Ch 6, para 463, p 252. 
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be within tolerable levels”,105 and “the margins do not appear to be excessive when 

compared to [the Weighted Average Cost of Capital]”.106 

206. Indeed, at a recent HASA conference, Professor Fonn from the HMI stated that “[i]t’s 

not the price particularly that’s the issue, it’s the utilisation and inappropriate 

utilisation” – we presume this is a reference to SID. 

207. However, the HMI curiously and in a somewhat contradictory fashion also concludes 

that the facilities have “enjoyed a fairly consistent profitable life over a ten year period” 

and that these profits have not been “seriously challenged during the observation period 

or will be challenged in the near future” and are “consistently increasing”107.  These 

observations are inconsistent with HMI’s framework, because profit trends are not 

increasing to problematic levels and no evidence has been provided to support the 

contention that profits will not be challenged in the future.  In fact, there appears to be a 

significant amount of independent entry and profitability of certain of the three large 

hospital groups appears to have declined in recent years108. 

208. The HMI does not explore the possible causes of profitability (e.g. innovation) and 

attempts to link its profitability analysis to its SID and expenditure analyses.  The HMI 

concludes that this “raises questions about the costs structures and efficiency of firms 

indicating that there may not be sufficient competitive discipline to keep costs and tariffs 

low”109.  The HMI suggests that facility costs are not sufficiently competitively 

constrained and are inefficiently operated.  However, the HMI has not performed an 

assessment of the cost efficiency of the facilities and Mr Harman provides examples of 

innovation for Netcare showing that the HMI’s conclusions on cost efficiency and its 

alleged effects on profitability are unsupported. 

209. In addition, the HMI also raises concerns about the “efficiency” of the facilities.  Based 

on these findings, the HMI appears to recommend a form of price control regulation as 

                                                           
105 Provisional Report Ch 6, para 459, p 251.  

106 Provisional Report Ch 6, para 457, p 251, our emphasis. 

107 Provisional Report, Ch 6, para 461, p 252. 

108 Compass Lexecon report, para 52, p 17 
109 Provisional Report, Ch 6, para 462, p 252. 
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an appropriate remedy.  In arriving at these conclusions, the HMI places significant 

reliance on the analysis conducted on its behalf by KPMG.   

210. The analysis conducted by KPMG erroneously found that the Return on Capital 

Employed (“ROCE”) for all three facilities considered by the HMI, namely Netcare, 

Mediclinic and Life, were greater than the respective firm’s Weighted Average Cost of 

Capital (“WACC”) for the period under review.  In addition, the KPMG analysis goes 

further in incorrectly finding that not only did the ROCE exceed the WACC for all three 

firms, but that for Life and Netcare, the ROCEs for these firms were increasing over the 

HMI’s assessment period.  Further, at an industry level, KPMG’s analysis finds that not 

only did the industry ROCE exceed the industry WACC, but that over a ten-year period, 

the degree to which the industry ROCE exceeded the industry WACC increased over 

time.   

211. However, in reviewing the profitability analysis which is reflected in the Provisional 

Report, Netcare’s independent experts, Greg Harman (FTI), has found that this 

approach is not only narrow, ignores other reasonable methods and contains 

inconsistencies, but does not in any way support the conclusions, nor the proposed 

remedial actions which have been put forward by the HMI in Chapter 10 of its 

Provisional Report.110 

212. For example, FTI have found that there are several significant methodological issues, 

and, in particular, significant inconsistencies, with the manner in which KPMG has 

considered the profitability of not only the facilities, but also the funders.   

213. In particular, FTI notes with concern how KPMG has, absent justification, both adopted 

assumptions that propel facility ROCE’s towards the upper end of a reasonable range, 

while simultaneously adopting assumptions that move WACC’s towards the lower end 

of a reasonable range and hence KPMG materially overestimated its assessment of 

profitability (i.e. the difference between the ROCE and the WACC).111  

                                                           
110 FTI report, paragraphs 2.17, 2.27, and 2.63. 

111 FTI report, paras 2.19 to 2.41. 
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214. FTI has identified several methodological issues which result in KPMG overstating the 

facilities’ ROCE results.112   

214.1. First, KPMG’s approach is too narrow in scope.  By dismissing other well 

supported alternative approaches to calculating ROCE, the HMI presents a 

biased upper estimate of profit margins. KPMG only adopts a ROCE approach 

that incorporates unrealised indexation gains within profits.  However, the 

inclusion of unrealised gains is just one approach that has been considered by 

regulators and competition authorities.  Other approaches have been used in 

excessive pricing cases and market inquiries, because the application of 

KPMG’s approach in ex-post competition cases is problematic for the reasons 

highlighted by Mr Harman.  The HMI and KPMG have not addressed this issue 

identified by Mr Harman in his expert reports.  Under Mr Harman’s alternative 

Indexed Approach, he calculates a ROCE of 12.0% for Netcare over the Review 

Period. Under Mr Harman’s Undepreciated Approach Netcare’s ROCE would 

be 15.8%. 

214.2. Second, KPMG has not considered the range of reasonable input assumptions 

and selects certain assumptions that increase the ROCE.  Consequently, the HMI 

presents a biased upper estimate of profit margins.  By using only the Bottom-

up-Replacement-Cost proxy to value the replacement cost of Netcare’s 

buildings, KPMG has ignored the range provided by other reasonable proxies, 

many of which produce materially lower ROCEs.  KPMG does not explain why 

it has not considered these alternative assumptions.  Netcare’s ROCE using the 

average of all asset valuation proxies is 16.6%, which is below KPMG’s 

assessment of the WACC.  If the Indexed and Undepreciated Approach were 

adopted this average ROCE would fall further. 

214.3. Third, KPMG makes unreasonable assumptions that increase its ROCE 

findings. KPMG unreasonably excludes goodwill and uses year end working 

capital figures.  Adjusting these input values, while retaining KPMG’s other 

assumptions, reduces KPMG’s assessment of Netcare’s ROCE by circa 0.8 

                                                           
112 FTI report, paras 2.19 to 2.27. 
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percentage points. If the other adjustments noted above were adopted, the ROCE 

would fall significantly. 

214.4. Fourth, KPMG’s presentation of the industry ROCE in the Provisional Findings 

is biased upwards because: (1) the industry average excludes independents and 

the NHN; (2) the industry average ROCE is calculated on a simple basis rather 

than on a weighted basis; and (3) the HMI only presents KPMG’s smoothed 

ROCE (i.e. it excludes KPMG’s unsmoothed calculations).  If the other 

adjustments noted above were adopted, the ROCE would fall significantly. 

214.5. Fifth, the HMI has failed to perform a Price Cost Test.  This test is important 

because it is consistent with the South African Competition Act’s test for 

excessive pricing and the Competition Appeal Court (“CAC”) has provided a 

judgment on what might be regarded as an “unreasonable difference” between 

prices and costs.  Given that the HMI recommends prices should be regulated, 

the Price Cost Test is the most direct method for determining the relationship 

between prices and costs and whether regulation would be appropriate and 

proportionate. Using KPMG’s assumptions, the Price Cost Test yields a 

difference of just 2.1%, which is below the 20% precedent provided by the CAC.  

The Price Cost Test shows that prices are below economic cost when other 

reasonable assumptions, such as those described above, are considered.  

Consequently, the price regulation recommendations proposed by the HMI are 

not appropriate or proportionate. 

214.6. Sixth, the HMI acknowledges that a degree of tolerance is required in the 

interpretation of its results to “cater for the comparison of ex post performance 

against an ex ante WACC, differing methodologies and assumptions in the 

revaluation of assets by each of the relevant firms, inclusion and valuation of 

intangible assets and entity specific risk factors to name a few”.  However, the 

HMI does not apply this tolerance when reaching its conclusions. 
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215. As demonstrated by FTI in its report, other than the methodological issues which plague 

the KPMG analysis, it is also riddled with inconsistencies in the profitability analysis of 

the various facilities, as well as between the facilities and the funders.113   

215.1. For example, KMPG included an intangible asset relating to the workforce of 

funders, but not for the facilities, used inconsistent approaches to calculate the 

replacement cost of assets, adopted an inconsistent approach to calculating the 

depreciated replacement cost of equipment, considered a working capital 

sensitivity that included cash for funders but not for facilities, and included 

inconsistent categories of liabilities in the calculation of working capital.  As 

indicated above, this inconsistent and unequal treatment has not been explained, 

despite direct questioning by FTI.  As such, it is arbitrary and must be rejected 

on that basis.  

215.2. Simply by applying a more consistent approach to the profitability analysis of 

the various facilities, as well as between facilities and the funders, has the 

profound effect of decreasing the industry ROCE for the facilities from 

20.8% to 15.7% (a reduction of 5.1 percentage points) and placing the 

industry ROCE (which is calculated on a consistent basis) below the KPMG 

overstated WACC of 16.8%.  The impact of accounting for these errors and 

inconsistencies (notwithstanding the methodological issues described above) is 

reflected in figure 7 below. 

                                                           
113 FTI report, paragraph 2.5. 
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Figure 7:  Impact of applying consistent methodology on industry ROCE calculation114 

 

Source:  Amended analysis by FTI of KPMG industry ROCE 

216. When considering the approach adopted in calculating the facilities WACC, FTI has 

noted, despite KPMG having stated that they have considered a fair or middle ground for 

the inputs into the WACC calculations, that KPMG has not adopted a middle ground.  

216.1. Instead, KPMG has adopted assumptions towards the lower end of an acceptable 

range with the effect of significantly understating the WACC calculations.115  In 

this respect, KPMG adopts values at the lower end of the range for Equity 

Market Risk Premium (“EMRP”), gearing as well as cost of debt spread.  These 

assumptions produce an industry WACC of approximately 16.8%.  When 

adjusting the EMRP, gearing and cost of debt spread to the higher reasonable 

assumptions increases the WACC to 18.9% (an increase of 2.1 percentage 

points).  It is important to note that this amended WACC calculation does not 

include any adjustments for specific risk.   

                                                           
114 FTI report, Figure 2-2: Cumulative effect of adjustments on the industry ROCE. 

115 FTI report, paragraph 2.37 to 2.41. 
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216.2. FTI has presented evidence to suggest that a reasonable allowance for specific 

risk116 is 5 percentage points.117  This would increase KMPG’s assessment of 

the WACC to 21.8% in isolation and including the adjustments above, to 

23.9%.  In another word, this more accurate WACC would be above even 

the erroneously inflated industry ROCE presented by the HMI in its 

Provisional Report of 21% (i.e. before any of the adjustments for 

methodological and inconsistency issues discussed above).  This is reflected 

in figure 8 below. 

Figure 8:  Impact of applying higher reasonable values for inputs into WACC118 

Source:  Amended analysis by FTI of KPMG industry WACC 

                                                           
116 In the Sasol Case, case no. 131/CAC/Jun14, at paragraph 130 the CAC indicated that Specific Risk could be 

taken into account in assessing the relevant WACC figures.  “There was also no plausible reason for rejecting 

the use of a hurdle rate which clearly was necessary because appellant sought to price its projects on an ex ante 

basis. The hurdle rate allows for an estimation of specific risks as contrasted to an ex post facto outcome that 

does not account for these risks.”  Neither KPMG nor the HMI have given any reasons for ignoring the CAC’s 

views in the Sasol case.  

117 FTI report, paragraph 2.41. 

118 FTI report, Figure 2-3: Effect of alternative reasonable assumptions on KPMG’s WACC calculation. 

10%

12%

14%

16%

18%

20%

22%

24%



 

 

 

Page 94 

E. The HMI’s interpretation of the profitability trend is incorrect 

217. The HMI concludes that the industry ROCE has been increasing and that there is no sign 

of this being corrected.  This is used to support the HMI’s conclusions that significant 

remedies need to be implemented. KPMG’s analysis in this regard is flawed for the 

following reasons: 

217.1. First, a more detailed analysis of Netcare’s profitability trends, including (1) 

two further years’ data that is now available after the Review Period; and (2) 

updating the BER index data that was previously unavailable, indicates that 

even under KPMG’s approach Netcare’s profitability has decreased in recent 

years. 

217.2. Second, if the relevant adjustments discussed in Mr Harman’s report are 

adopted, Netcare’s ROCE is lower in each year and again demonstrates that 

profitability declines from 2014 / 2015 onwards. 

217.3. Third, the HMI’s conclusions are confused, stating that there is stability in and 

an increase in profits at the same time.  Given that the HMI concludes that 

margins are not excessive, the HMI should have concluded that prices were not 

above competitive levels.  The HMI does not explain why increasing profits 

gives rise to a competition law concern, if the profits are still found to be below 

an excessive level. 

217.4. Fourth, any trend analysis is subjective. KPMG’s smoothed and unsmoothed 

methodologies show differing trends, indicating that the HMI has been selective 

in the presentation of its results.  If the HMI presented KPMG’s unsmoothed 

analysis, it would have seen a declining profitability after 2013.  In addition, the 

inconsistencies between the profitability analyses for each facility make it 

difficult to assess trends properly, as the method adopted can affect the trends 

observed.  Adjusting for the issues raised in respect of the ROCE and WACC 

calculations, indicates that the industry’s profitability is lower than that assessed 

by KPMG.  
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217.5. Fifth, it appears that profitability has in fact declined in recent years.  This is 

consistent with the additional entry by NHN and independents in recent years 

as described in Ms Guerin-Calvert’s report. 

217.6. Sixth, the HMI’s Period Analysis is flawed, because the selection of the period 

is arbitrary.  Adopting four periods shows that recent profitability has declined. 

218. In conclusion, profitability has not increased after 2014 / 2015 and the increases in 

profitability observed in earlier years simply reflect profitability recovering to normal 

levels after the global financial crisis.  This directly contradicts the HMI’s assertion that 

no indication “has been found that these profits are likely to be seriously challenged in 

the foreseeable future, either by the competitive process between the incumbent players 

themselves or by innovative, disruptive competition and/ or entry to the market of 

significant new players”119. 

F. The HMI’s assertion that its analysis of SID and expenditure suggests inefficiency 

in hospitals 

219. In considering the question of whether the level of profits earned by facilities are 

problematic, the HMI correctly notes that observed levels, which have been calculated 

by KPMG and which are themselves biased upwards in many respects for the reasons 

already mentioned above, are actually “not in themselves a concern”.120   

220. However, the HMI then states that an “inefficient firm if unchallenged by efficient 

competitors or entrants, may exert market power but the high costs associated with its 

inefficiency may depress its profitability”,121 and that although “the profitability analysis 

may be interpreted in isolation as showing fair returns, the SID and expenditure analysis 

raise questions about the costs structures and efficiency of firms indicating that there 

may not be sufficient competitive discipline to keep costs and tariffs low”.122   

                                                           
119 Provisional Report, Ch 6, para 463, p 252. 

120  Provisional Report, Ch 6, para 459, p 251. 

121 Provisional Report, Ch 6, para 460, p 252. 

122 Provisional Report, Ch 6, para 462, p 252. 
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221. The HMI is essentially stating that less reliance can be placed on its profitability findings, 

because the facilities are inefficient.  However, as pointed out by FTI it is critical to 

understand that the HMI has not in fact assessed the actual costs (i.e. the level of 

expenditure or efficiency) of the facilities.123  The analysis adopted by the HMI in the 

form of an expenditure analysis does not provide any indication as to whether or not the 

costs of Netcare or any of the other hospital groups or entities are efficiently incurred.   

222. The analytical approach in the Facilities Report described above is not an analysis of 

efficiency nor is it reliable, for the following reasons: 

222.1. First, the dataset upon which the analysis in the HMI Facilities Report is 

incomplete and of poor quality.  For example, it does not appear to contain 

data on the costs incurred by hospitals (which is essential to estimate cost 

efficiency); nor on key input prices or input levels (again, essential ingredients 

for estimating cost or technical efficiency using efficiency frontiers), nor certain 

environmental variables which have been identified in the healthcare economics 

and efficiency analysis literature as being important (such as size, speciality, 

available technologies, or access to specialists).  Compass Lexecon and Insight 

have performed a detailed examination of the raw data in the data room and 

found significant inaccuracies.  

222.2. Second, the analysis makes no reference to fundamental concepts that 

underlie the concept of efficiency or the well-established analytical 

approaches to estimating it.  In particular:  

222.2.1. The HMI does not explain what type of efficiency its assessment 

relates to;  

222.2.2. The HMI does not present any estimate of the level of efficiency at 

all;  

222.2.3. The HMI does not explain how its analysis can provide an overall 

assessment of the efficiency of private healthcare facilities in South 

                                                           
123 FTI report, paras 2.50 to 2.54 
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Africa, when the underlying dataset does not contain any data against 

which to benchmark these facilities; and 

222.2.4. The HMI does not make any reference to bottom up efficiency 

assessment, or efficiency benchmarking / frontier based approaches. 

It follows that the HMI’s analysis has not been designed to assess efficiency 

– or if it was designed to do so, then the HMI has either intentionally 

disregarded or unintentionally overlooked established economic theory 

and approaches. 

222.3. Third, the analysis does not take into account the ‘best practice’ for the 

implementation of these approaches drawn from a review of the empirical 

literature.  In particular: the HMI’s models bear no resemblance to the best 

practice for implementing any of the established analytical approaches to 

estimating efficiency; the HMI uses expenditure as the dependant variable 

instead of costs; and they use a case-mix index that is not consistent with the 

best practice, and is described by Compass Lexecon as “novel, unsubstantiated, 

and inadequate for purposes of reliably controlling for the resources or costs 

associated with patient case mix”, and by Insight as “out of line with generally 

accepted market norms”. 

222.4. Accordingly, the analysis in the HMI’s Facilities Report cannot be used to draw 

any conclusions about the efficiency of healthcare facilities in South Africa. 

223. The HMI places significant reliance on the NMG expenditure analysis in seeking to argue 

that healthcare expenditures have been increasing at a rate above CPI inflation, 124 and 

that facilities’ (hospitals’) costs are one of the major contributors to healthcare 

expenditure:   

223.1. The HMI uses the data contained in two datasets (containing data for individual 

beneficiaries and admissions), to show that so-called ‘in-hospital costs’ per 

beneficiary increased by 10.84% on average between 2011 and 2014.125  We 

                                                           
124 Provisional Report, Chapter 6, paragraph 312. 

125 Provisional Report, Chapter 6, Table 6.10; Facilities Report, Table 13. 
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note that when the HMI refers to ‘in hospital costs’, it appears to mean 

‘expenditure by medical schemes in hospital facilities’. 

223.2. The HMI then performs a statistical analysis to decompose this 10.84% increase 

into three broad components: (1) general price inflation (measured by CPI) is 

responsible for 5.6%; (2) certain demographic and clinical explanatory variables 

are responsible for a further 2.96%; and (3) the remaining 2.28% increase is 

attributed to “unexplained factors”.  

223.3. Based on the results of these expenditure analyses, the HMI concludes that 

unexplained variables account for the bulk of cost increases above inflation, and 

that much of the increase is attributable to increases in admission rates, followed 

by length of stay and the level of care.126  The results contribute to the HMI’s 

overall conclusion that its provisional findings have “revealed levels of 

inefficiency”, and “questions about the costs structures and efficiency of 

firms”.127  

224. While the HMI seeks to rely on the NMG expenditure analysis as evidence that facilities 

are inefficient operators, it is important to note that this is not an analysis of efficiency.  

First, the dataset upon which the analysis in the HMI Facilities Report is based is 

incomplete and of poor quality.  For example, it does not appear to contain data on the 

costs incurred by hospitals (which is essential to estimate cost efficiency); nor on key 

input prices or input levels (again, essential ingredients for estimating cost or technical 

efficiency using efficiency frontiers), nor certain environmental variables which have 

been identified in the healthcare economics and efficiency analysis literature as being 

important (such as size, speciality, available technologies, or access to specialists). 

224.1. Despite the HMI’s apparent reliance on the analysis in the Facilities Report to 

draw conclusions about the inefficiency of firms that operate private healthcare 

facilities in South Africa, it does not appear to consider in the Provisional Report 

or the Facilities Report the fundamental concepts that underlie efficiency 

                                                           
126 Provisional Report, Ch 6, paragraphs 358, 393, 394. 

127 Provisional Report, Ch 6, paragraph 462, p 251. 
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analysis, or any of the well-established analytical approaches to estimating it.  

In particular, the HMI does not appear to:  

224.1.1. explain what type of efficiency it is assessing, i.e. whether its 

assessment relates to technical efficiency, allocative efficiency, or 

overall cost efficiency.  At times, the HMI uses the term 

“inefficiency” in relation to prices: “the persistent reliance on FFS 

[fee-for-service] tariffs and the lack of meaningful diversion towards 

ARMs [Alternative Reimbursement Models] also exposes the 

inefficiency inherent in the hospital tariffs”.  Such comments reveal 

that the HMI does not consider the fundamental concepts that 

underlie efficiency analysis.  As explained in Section 3 of Dr 

Meschi’s report, inefficiency has to do with a firm’s costs, not its 

prices.  If costs are found to be inefficient, and if prices are based on 

a mark-up over those inefficient costs, then one might infer that those 

prices are ‘excessive’ or ‘anticompetitive’.  However, the HMI has 

not performed an analysis of cost efficiency, and the HMI considers 

that “the levels of profits are not in themselves a concern”; 

224.1.2. present any estimate of the level of efficiency, such as in the form 

of a relative efficiency score;  

224.1.3. explain how any efficiency assessment deriving from the HMI’s 

analysis can provide an overall assessment of the efficiency of 

private healthcare facilities in South Africa when the underlying 

dataset does not contain any data against which to benchmark these 

facilities (since the dataset does not contain, for example, data 

relating to facilities outside of South Africa); and 

224.1.4. make any reference to bottom up efficiency assessment, or 

efficiency benchmarking / frontier-based approaches. 

224.2. Given this, it is not clear how the expenditure analysis can be said to have 

“revealed levels of inefficiency”.   
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224.3. There are several standard approaches to assessing cost efficiency in 

regulatory and competition contexts.  None of these approaches have been 

used by the HMI to determine the efficiency of the facilities.  In violation of 

its own guiding principles, the HMI has not adopted a best practice 

approach, nor used a methodology that supports rigorous analysis.  The HMI 

presents no evidence on the cost efficiency of facilities, its assertions on 

inefficiency are entirely unsupported, and therefore cannot be used as a 

permissible basis for its further findings and recommendations. 

225. In conclusion, as is made clear in Dr Meschi’s (FTI) expert report, the HMI’s analysis 

cannot have been designed to assess efficiency and the HMI’s statements in regard to the 

alleged “inefficiency” of the three large hospital groups is entirely devoid of any factual 

basis and is completely at odds with accepted economic practice in testing efficiency. 

G. There is a lack of standardised reporting of healthcare outcomes 

226. On quality measurement and reporting outcomes the HMI found that there are a number 

of organisations involved in various forms of quality measurement, but that their results 

cannot be compared, because they do not use the same indicators to measure quality and 

do not measure the same quality dimensions.128  Their results are generally not shared 

with the public. In the case of hospitals, the results are shared with doctors and some of 

it is also shared with medical schemes.  As a result, the HMI recommended the 

establishment of an Outcome Measurement and Reporting Organisation that would 

establish and implement a quality measurement and reporting system which will be 

focused on measuring health outcomes.   

227. In this regard, Netcare supports the establishment of standardised and transparent 

healthcare outcomes indicators. 

H. Conclusion in relation to the HMI’s key findings  

228. As summarised above and set out in detail in the reports of the independent experts, many 

of the central findings in the Provisional Report in relation to facilities are demonstrably 

unsupported by the available evidence and are found to be materially wanting when 

                                                           
128 HMI Provisional Report, page 445, paragraph 49. 
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assessed against sound economic analysis.  The HMI has relied in certain instances on 

incomplete and unreliable data, has made use of unsound methodologies and approaches 

and does not appear to have considered or referred to previous criticisms of its prior 

reports.  Indeed, in many instances it has adopted an approach that is entirely inconsistent 

with its own stipulations in the Terms of Reference in respect of the need to make 

evidence-based findings, which are consistent with best practice and sound analytical 

methods of competition economics.  In many cases, these principles appear to have been 

simply abandoned. Key examples include that:  

228.1. The HMI makes unsupported, yet unequivocal, findings as to the combined 

market share of Netcare, Mediclinic, and Life, which are demonstrably 

inaccurate and contradicted by incontrovertible evidence.  

228.2. The HMI has failed to take account of clear and up-to-date evidence from 

independent experts that shows that concentration in the hospital sector has 

actually been declining over time and not increasing as contended for by the 

HMI. 

228.3. The HMI’s conclusion that the private healthcare market is highly concentrated 

at the national level is incorrect and not substantiated even by the HMI’s own 

data. 

228.4. The HMI abandons the traditional and best practice economic approach to 

defining geographic markets without providing any sound theoretical or 

economic basis for its preferred approaches, which is in fact an algorithm mainly 

used by biologists to segment animal tracks.  The use of this algorithm to define 

geographic markets is not supported by any competition economic literature.  

Yet, no explanation is given by the HMI as to why the use of this algorithm 

would be necessary or appropriate. 

228.5. The HMI did not perform any robust statistical analysis to arrive at its 

conclusion that funders are unable to exercise “sufficient” bargaining power 

over hospital groups, and this unsupported finding is inconsistent with the 

HMI’s own findings and statements (including that the administrator market is 

highly concentrated and this concentration is increasing) and evidence. 
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228.6. The Provisional Report’s theory of supply-induced demand lacks economic 

foundation and is not supported by the analysis relied on. 

228.7. The Provisional Report’s profitability analysis, prepared by KPMG, is not only 

fraught with numerous analytical and methodological errors and serious 

inconsistencies in the analysis between funders and facilities, but does not in 

any way support the conclusions that are sought to be made. 

228.8. The HMI fails to take account of the clear evidence that profitability of the large 

hospital groups has not increased since 2014/2015. 

228.9. Despite the HMI’s attempt to suggest otherwise it has failed to analyse the 

efficiency of the hospitals.  This is so since the HMI has not in fact assessed the 

actual costs (i.e. the level of expenditure or efficiency) of the facilities.  The 

analysis adopted by the HMI does not provide any indication as to whether or 

not the costs of Netcare or any of the other hospital groups or entities are 

efficiently incurred.  None of the standard approaches to assessing cost 

efficiency have been used by the HMI to determine the efficiency of the 

facilities.  

228.10. It follows that the HMI’s analysis cannot have been designed to assess efficiency 

– or if it was designed to do so, then the HMI has either intentionally disregarded 

or unintentionally overlooked established economic theory and approaches. 

VI. HMI’s recommendations 

229. In this section we focus on the recommendations made by the HMI in the Provisional 

Report in relation primarily to facilities.  We point out the serious legal, practical and 

evidentiary difficulties with many of the proposed recommendations. 

230. The HMI indicates that it has developed a set of recommendations aimed at addressing 

the competition concerns, which it has identified.  The HMIs recommendations are set 

out in chapter 10 of its report. 
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A. The appropriate approach to making recommendations  

231. Before dealing specifically with the key recommendations in the Provisional Report, we 

set out a number of key points, which are relevant to this section of the submissions.  

232. First, the HMI indicates in paragraph 3 of chapter 10 that, “in particular the HMI 

considered government policies such as the NHI and the NDP in order to locate these 

recommendations within the context of current national objectives.”  As pointed out 

above, under the rubric of the Competition Act, the HMI’s sole purpose is assessing 

whether there are any failures to achieve a competitive market, and making 

recommendations to remedy such competitive harms or constraints that are identified.  It 

is not tasked with identifying failures to fulfil any constitutional rights or achieving any 

broader socio-economic policy or health objectives or to remedying any such failures to 

achieve those objectives.  Thus, while the HMI may situate its competition remedies 

within a broad regulatory or policy framework (to ensure that those remedies are practical 

and implementable), the HMI’s recommendations must be directed specifically at dealing 

with issues that have been identified by the HMI as preventing, distorting or restricting 

competition in the private healthcare sector.  

233. Evidently, promoting and maintaining competition (the primary purpose of the Act), 

leads to competitive prices and products.  If such competitive prices and products in the 

private healthcare sector, increase access to health services, this is, of course, to be 

welcomed.  But, the HMI is not empowered to seek to achieve access to health services, 

by any means other than making recommendations to achieve and maintain competition. 

Its task is a limited one:  of identifying and remedying competitive harm in a defined 

market or markets.  Any attempt to do more than that, and to try to achieve other non-

competition-related objectives (for instance as found in government’s NHI or NDP 

policies) is not consistent with the HMI’s powers in terms of the Competition Act and 

therefore ultra vires and unlawful.  

234. The HMI is furthermore constrained, by the requirements of lawful and reasonable 

decision making to avoid taking irrelevant considerations into account in coming to its 

provisional findings.  These issues should be borne in mind in the analysis of the serious 

issues with the recommendations contained in the Provisional Report. 
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235. Second, the HMI has indicated that to the extent that stakeholders wish to make 

submissions in relation to its Provisional Report and recommendations, any views or 

opinions expressed, "should be substantiated, as far as possible, by evidence".129  In other 

words, submissions should be premised on available evidence and should seek to avoid 

conjecture and speculation.  The same holds true for the HMI as an administrative body:  

in formulating its recommendations, it too must ensure that they are based on available 

evidence and should not be a product of speculation or conjecture.  It would be both 

unreasonable and irrational for the HMI to make recommendations that are not properly 

sourced in the available evidence, or to draw conclusions or inferences that do not 

reasonably arise from the evidence before it. 

236. Third, the HMI indicates in the introduction to Chapter 10, that its recommendations 

should be assessed against three specific requirements: 

236.1. Any recommendations should be “appropriate” in the sense that the remedy 

must be measured against the harm it wishes to address, the effect on the 

stakeholders involved and the purpose it wishes to achieve;130  

236.2. The remedy must be practical to implement;131 and  

236.3. Any recommendations should also be considered against the criteria used by 

the UK Competition and Markets Authority (“CMA”) when considering its 

remedial action.132  

237. The HMI correctly points out that these principles are important because its 

recommendations, "may have notable effects on the rights and duties of affected 

parties."133   

238. In considering the HMI's proposed provisional recommendations we have had regard to 

these principles, which the HMI has accepted its recommendations should be assessed 

against.  In particular, we note the HMI's position that since its recommendations could 

                                                           
129 Provisional Report, Ch 10, para 6, p 454. 

130 Chapter 10, para 9-10, p 455. 

131 Chapter 10, para 12, p 455. 

132 Chapter 10, para 13, p 455. 

133 Provisional Report paragraph 8, page 454 (our emphasis). 
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have serious consequences for affected parties, the recommendations need to be carefully 

evaluated against the criteria, which the HMI itself suggests should be applied in 

considering remedies, namely appropriateness, practicality (what the HMI refers to as 

‘practicability’), the standards suggested by other regulatory authorities, and, most 

importantly, whether the evidence supports such recommendations.  

239. In addition, in order to determine what would constitute appropriate recommendations, 

the principles that should properly guide the design of any recommendations are those 

embodied in the definition of proportionality, as clearly set out by the UK CMA’s 

Guidelines for market investigations.  The HMI itself indicates in the Provisional Report 

that it drew on the CMA’s approach in designing its remedial recommendations.  In 

particular, the CMA (in line with established European Case law) designs remedies by 

considering whether remedies are likely to be proportionate, where a proportionate 

remedy is one that: 

239.1. is effective in achieving its legitimate aim;  

239.2. is no more onerous than needed to achieve its aim;  

239.3. is the least onerous if there is a choice between several effective measures; and  

239.4. does not produce disadvantages which are disproportionate to the aim. 

240. The HMI rightly accepts that remedies must be proportionate (tested against the above 

criteria) since it notes that when assessing “appropriateness”, this principle “suggests 

that the remedy must be measured against the harm it wishes to address, the effect on the 

stakeholders involved, and the purpose it wishes to achieve. Simply put, there must be a 

fit between the recommendations made and the harm they wish to address.”134  

241. Fourth, as dealt with in more detail earlier in this submission, ultimately the Inquiry in 

general and the HMI’s recommendations in particular, have to be tested against the 

standards of lawfulness, rationality, reasonableness, and procedural fairness.  

242. If the HMI’s recommendations fail to meet the criteria it has set for its own 

recommendations (for instance appropriateness and practicability), then clearly those 

                                                           
134 Chapter 10, para 11, p 455. 
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remedies would be irrational and unreasonable. We discuss these issues in more detail 

below. 

243. As will be demonstrated in more detail below, the HMI’s recommendations are 

fundamentally flawed in a series of respects.  By way of overview: 

243.1. The recommendations are often couched in such vague and uncertain terms that 

it is impossible for stakeholders to make meaningful comments on them at this 

stage.  This alone renders the process procedurally unfair and unlawful. 

243.2. The recommendations are often not supported by the available evidence. 

243.3. A number of the recommendations cannot be lawfully implemented within the 

current legal framework. 

B. The alleged supply-side failures that provide the basis for the HMI’s 

recommendations in relation to suppliers of healthcare services 

244. In relation to suppliers of healthcare services and in particular to hospitals (referred 

generally as ‘facilities’), the HMI has made a number of provisional recommendations. 

Its point of departure in making these recommendations is its finding that the provider 

side of the private healthcare market, "suffers from several structural behavioural and 

regulatory imperfections that harm competition and undermine access to healthcare."135  

The HMI indicates that the principal supply-side failures that its recommendations seek 

to address are the following: 

244.1. The highly concentrated structure of the facilities market.  According to the HMI 

at a national level the three largest hospital groups have a market share of 

approximately 90% based on hospital admissions and 83% based on registered 

beds.  In the HMI's view this affords the three biggest hospital groups so-called 

"must have status" in bargaining for contracts with funders. 

244.2. The fragmented and poorly enforced licensing regime for facilities. 

244.3. The fragmented supply-side regulatory system. 

                                                           
135 Provisional report, Ch 10, para 56, p 462. 
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244.4. The lack of consistent and standardised reporting of health outcomes. 

244.5. The lack of transparency on pricing of healthcare goods and services. 

244.6. The failure to implement evidence-based guidelines and treatment protocols. 

244.7. The lack of an effective framework for health resource planning and economic 

value assessment of new healthcare technology. 

244.8. Serious levels of supply induced demand and the continued predominance of 

fee-for-service as the primary mode of reimbursement for healthcare goods and 

services. 

245. In order to remedy these alleged supply-side failures, the HMI has provisionally 

recommended a number of potential steps which we will consider below. 

C. Facility licensing restrictions and possible divestiture recommendations 

246. In relation to facility licensing, the HMI’s provisional recommendations include a 

number of potential interrelated remedial measures as outlined below. 

246.1. A moratorium on issuing licences to the three large hospital groups.  In 

summary, the HMI has suggested that a moratorium be imposed on issuing 

licences to the three large hospital groups, namely Netcare, Life and Mediclinic, 

in terms of which these hospital groups would not be granted licences for new 

facilities, and no licences or permission to increase the number of beds within 

existing facilities, until such time as the national market share of each of the big 

three hospital groups, by number of beds, is no more than 20%.  According to 

the HMI the moratorium would be in place until new entry or growth in the 

private sector achieves, "a better competitive balance", with no indication of 

what “better” entails, or when the “balance” would be achieved. 

246.2. Divestiture of hospital assets.  The HMI has also rather obliquely raised the 

possibility of a divestiture of certain assets, although it does not indicate which 

assets should be divested and the extent to which any such divestiture should 

occur.  
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246.3. Publication of concentration measures.  According to the HMI, the proposed 

new regulatory body, the supply-side regulator for health (“SSRH”), and the 

provincial departments of health (“PDOHs”) should develop a set of criteria for 

assessing local concentration and should then, we assume, publish some form 

of guideline or publication which would specify, "the maximum allowable level 

of concentration of private hospitals at the local level. These concentration 

levels may vary according to local conditions, i.e. available public hospital 

capacity and insured population capacity."136 

246.4. Publication of a new licensing framework.  In this regard the HMI has 

recommended that the National Health Act (“NHA”) provisions dealing with 

the issuing of a “certificate of need” should be implemented in a manner that 

gives effect to the constitutional right of access to healthcare services.  

According to the HMI the licensing framework should be based on a 

comprehensive national plan that takes capacity in both the private and public 

sectors into account.  Furthermore, the HMI suggests that new licences should 

be issued in line with the national plan and should have regard to diversity of 

ownership of facilities and should consider whether the supply of beds and 

practitioners bears a reasonable relationship to the population served and should 

prioritise innovative models of care.  The national plan should be developed in 

a manner with relevant stakeholder representatives facilitated by the Department 

of Health.  The HMI also recommends that licensed establishments should 

provide at minimum certain information to provincial departments of health on 

an annual basis and that licences should not be evergreen in nature. 

247. These recommendations are fundamentally flawed and are not supported by the available 

evidence, nor can they be lawfully implemented within the current legal framework. 

(i) A proposed moratorium on the issuing of new licenses to the three largest 

hospital groups 

248. The first issue to consider in regard to the recommendations in respect of facility 

licensing is whether the available evidence warrants such recommendations.  

                                                           
136 Provisional Report, Ch 10, para 81, pages 465-6. 



 

 

 

Page 109 

248.1. It is apparent that certain of the recommendations are extremely wide-ranging 

and will have a material impact on the existing and future business of the three 

largest hospital groups as well as the overall operation of the private healthcare 

system to meet healthcare needs were they to be implemented.  

248.2. In particular, recommendations relating to a moratorium on the issuing of new 

licences to the three largest hospital groups until their market share is no more 

than 20% and suggestions of possible divestiture of assets, constitute far-

reaching and highly invasive remedies.  

248.3. One would expect that these types of remedies would only be contemplated and 

considered in circumstances where there was extensive and carefully tested 

evidence to warrant the imposition of such significant remedies.  Yet, in the 

present matter that evidence is singularly lacking. 

248.4. Given that there is insufficient evidence to show that the remedy is appropriate 

(measured against the harm it wishes to address, the effect on the stakeholders 

involved, and the purpose it wishes to achieve), the remedy would be entirely 

unreasonable and disproportionate. 

249. The second issue arises from the alleged harm that the proposed facilities’ remedies is 

supposedly meant to deal with.  

249.1. The HMI has explained in paragraph 78 of chapter 10 that these remedies are 

principally designed to address issues of concentration.  However, as indicated 

above, it is apparent from the various expert reports that have been filed by 

Netcare in this matter (previous submissions and those filed together with this 

submission) and even by the most basic reference to publicly available facts and 

data on the current hospitals, beds and approved licenses for new facilities by 

the NHN and independents, that the HMI’s concentration analysis is 

fundamentally defective and cannot be used as a basis to warrant this type of 

remedial intervention.  In other words, there is no sound evidentiary basis upon 

which the HMI can rely, to propose these types of far reaching remedial 

interventions.  
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249.2. In fact, as made clear in the expert reports, and discussed above, the evidence 

suggests that there has been a significant deconcentration of the private hospital 

market and that the majority of new hospital licences have been awarded in 

recent years to independent hospital entities, which are not associated or 

affiliated with the three largest hospital groups.  

249.3. Put simply, it cannot be disputed that the available evidence strongly indicates 

that the majority of new licences in the private hospital sphere have been 

awarded to independent players, leading to a deconcentration of market share in 

the private hospital space. 

249.4. Therefore, in the current circumstances, the remedial measures proposed – 

including a moratorium on issuing of licences to the larger 3 hospital groups – 

are not appropriate or proportionate.  

250. The third issue is that the HMI does not explain on what basis it arrived at the suggested 

market share cap figure of 20% in respect of the three largest hospital groups.  

250.1. No facts or evidence are put forward in the Provisional Report to justify this 

figure.  

250.2. The figure is thus an arbitrary number, since the HMI has proposed it without 

indicating any reasons, or a reasonable or rational basis, for arriving at this 

figure.  On this basis alone, the HMI’s recommendation of capping the three 

largest hospital groups market shares at 20% is unlawful (since it is by definition 

arbitrary) and should be reconsidered.  Even if the HMI were to try to rely on 

the Competition Act to provide some implicit support for a 20% level (which is 

not permissible), the HMI would find none.  Rather, the Competition Act's 

lowest level (apart from a showing of market power, which has not been made 

out) for any (albeit rebuttable) presumption of dominance is 35%.  

251. The fourth issue is that the proposed moratorium on new licences is expressly designed 

to effectively force divestiture by the three large hospital groups, and to drive down their 

market shares and it is accordingly clearly ultra vires the purpose of any licensing 

provisions in any current legislation.  
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251.1. It is ultra vires since this would be using legislation dealing with licensing to 

effectively implement a penal remedy (divestiture), that in terms of the 

Competition Act can only be lawfully imposed by the Tribunal and confirmed 

by the Competition Appeal Court, after a full Tribunal hearing.  We are aware 

of no existing legislation in force that would allow licences to be refused for the 

express purpose of forcing particular firms to lose market share.  As noted 

above, and pointed out by Ngcobo J held in New Clicks, it is impermissible to 

use legislation designed for one purpose for another.137 

252. The fifth issue is that the HMI does not consider any of the serious constitutional 

implications of declaring a moratorium on the issuing of licences to the hospital groups 

until their market share is reduced to 20%.  These would include potential violations of 

section 25 (the right to property) and section 22 (freedom of trade, occupation or 

profession) of the Constitution.138 

(ii) Divestiture 

253. The sixth issue is that, as with the unsupported suggestion of a 20% cap, similarly the 

invasive suggestion of divestiture is not accompanied by any facts or evidence to 

underpin this recommendation, nor are any facts or evidence advanced as to what 

divestiture would entail and how the HMI envisages it would be implemented.  

253.1. In other words, the HMI does not give any indication of what form any such 

divestiture should take and whether it contemplates that any proposed 

divestiture should also be on the basis that the big three hospital groups should 

divest assets in order to cap their market share at no more than 20%.  

253.2. As we indicate below, any divesture recommendation is ultra vires the HMI’s 

powers, but even if it were not, the manner in which the HMI has gone about 

suggesting this as a recommendation is inappropriate and violates the 

requirements of procedural fairness (which requires transparency, and a clear 

and detailed articulation of what needs to be responded to by those affected).  

There is no indication whatsoever in the Provisional Report as to what form any 

                                                           
137 Para 119. 
138 See the discussion above paras 257.12 to 257.26. 
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proposed divestiture should take or any suggestion as to what the HMI envisages 

in this regard.  It is procedurally irrational, in violation of fundamental principles 

of audi alteram partem, and untenable under administrative law, that the HMI 

would advance this type of suggestion in its Provisional Report, without giving 

any indication of what it envisages in this regard.  In particular, the suggestion 

of divestiture is not linked to any aspect of competitive harm or specific area of 

concentration which has been identified i.e. which particular hospitals should be 

divested to address any specific localised area of alleged excess concentration 

or other competitive harm.  There is simply no account of any specific factual 

considerations, which would warrant divestiture in relation to particular 

hospitals.  It is simply a proposal left hanging in the air. 

253.3. The South African and English courts have criticised this type of approach 

because the party affected by the proposed recommendation has no idea of what 

particular “divestiture” proposals it has to respond to, and therefore does not 

have a fair and meaningful opportunity to respond. 

253.4. In this regard, given the nature of any divesture recommendation, it is relevant 

that the UK Competition Appeals Tribunal has held that “the depth and 

sophistication called for in relation to any particular relevant aspect of the 

inquiry needs to be tailored to the importance or gravity of the issue within the 

general context of the Commission’s task.”139  In other words, by even 

suggesting the possibility of “divestiture”, it was incumbent on the HMI to 

indicate what it conceivably had in mind in this regard and as indicated by the 

UK Competition Appeal Tribunal, it required a far greater degree of 

sophistication of analysis, when far reaching and invasive recommendations of 

this kind are proposed (divesture is a drastic remedy – so drastic that, as we 

submit, its proposal is ultra vires the HMI’s powers).  It is certainly not remotely 

good enough as was suggested by a Panel member in a recent Sunday Times 

article140 in relation to the divestiture issue that “…..it was more of a suggestion 

than a recommendation”. It was not styled as a “suggestion” which could simply 

                                                           
139 Barclays Bank plc v Competition Commission (2009), CAT 27 (paragraph 21); citing Tesco v Competition 

Commission (2009), CAT 6 (paragraph 139).  

140 07 October 2018: Big hospitals reject break-up idea 
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be ignored. Rather in the Provisional Report under the heading 

“RECOMMENDATIONS FOR SUPPLIERS OF HEALTHCARE SERVICES” 

the HMI (a) expressly raised it as a proposed “remedy” and (b) invited 

submissions on it. In other words, it was expressly proffered as an apparently 

seriously proposed recommendation that stakeholders had no luxury to regard 

as anything but an intentional recommendation.  What other recommendations 

are merely “suggestions”?  And what other aspects of the Provisional Report are 

similarly not to be taken seriously?  The Panel is not permitted to hint at 

possibilities or pose “suggestions” in its Provisional Report.  The Provisional 

Report is meant to be the penultimate, and near final, report, which gives 

stakeholders one final opportunity to make submissions on the HMI’s proposed 

final remedies before the Final Report is issued.  It is therefore incumbent on 

the HMI to set out in detail, and with full explanation, what proposed 

recommendations it is seriously considering making in its Final Report and why, 

so that stakeholders can meaningfully respond to the proposed 

recommendations prior to the Final Report being issued.  

253.5. Accordingly, the HMI is by law required to act deliberately to propose only 

those recommendations that are lawfully available to it and in a manner that is 

procedurally fair.  It was not legally permissible to pose the “suggestion” of 

divestiture as some form of threat in the air, which has not fully been considered 

or explained and which is not seriously proposed, and see what responses came 

in from stakeholder parties.  This was fundamentally unfair, and beyond the 

lawful remit of the HMI.  The amount of time and expense that stakeholders 

have had to expend on preparing responses and engaging experts should be 

limited to serious and lawful proposed recommendations, not “suggestions” 

which are not fully explained or which are merely hinted at.  The demands of 

transparency and fairness oblige the HMI to either confirm clearly that it 

remains committed to proposing divestiture as a recommendation and to explain 

in detail what is intended thereby so that full submissions can be made in 

response, or to clarify that divestiture is not, in fact, a recommendation that the 

HMI intends proposing. 
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253.6. Finally, there is absolutely no evidential basis put forward to warrant a 

recommendation of divestiture either at a factual or a theoretical level.  In the 

absence of such evidence, or even theoretical argument as to what type of 

divesture is envisaged and why, the divestiture recommendation is entirely 

irrational, unreasonable and procedurally unfair.  It is, in the circumstances, 

neither a serious lawful recommendation nor a “suggestion” that deserves any 

weight. 

254. The seventh issue is that under the current statutory and regulatory scheme, divestiture 

is only permissible when imposed by the Tribunal after either a finding of abuse of 

dominance or implementation of a merger without approval, and then only if confirmed 

by the Competition Appeal Court. 141  

254.1. In terms of section 60(2) of the Competition Act, the Tribunal is empowered to 

order divestiture (an order directing a firm, or any other person, to sell any 

shares, interest or assets of the firm) if the firm has contravened section 8 (abuse 

of a dominant position), and the prohibited practice cannot adequately be 

remedied in terms of another provision of the Act or is substantially a repeat by 

that firm of conduct previously found by the Tribunal to be a prohibited 

practice.142  After that, the divestiture order must be confirmed by the 

Competition Appeal Court to be enforceable.143  The only other instance, which 

is not relevant for present purposes, where divestiture is possible is that section 

60(1) also allows the Tribunal to require divestiture (effectively a de-merger) if 

a merger is implemented in contravention of the Competition Act (in particular, 

if there is non-notification, non-compliance with a conditional approval, or in 

contravention of its prohibition).  

254.2. As indicated above, the HMI has two principal statutorily permissible outcomes 

(a) its finding can be the basis for the Commission to refer a complaint to the 

Tribunal in respect of specific firms where there is evidence of prohibited 

                                                           
141 Section 60(2) of the Competition Act.  

142 Section 60(2).  

143 Section 60(3). 
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practices; or (b) the HMI can make recommendations in relation to new or 

amended policies, legislation or regulations.  

254.3. It is clear from these two options that the HMI cannot recommend a proposed 

remedy, which is in effect a penalty against named firms.  That can only be 

imposed by the Tribunal after a finding of abuse of dominance (and then only 

in exceptional circumstances, and after confirmation by the CAC).  Such relief 

is only statutorily attainable by means of referring a complaint to the Tribunal. 

It is also relief that could only ever be competent where the statutory requisites 

(i.e. abuse of dominance) are met. 

254.4. Yet, the Provisional Report purports to impose such a competition law remedy, 

but without even purporting to suggest that Netcare, Life or Mediclinic are 

dominant or have abused any dominance. 

254.5. Even if the HMI findings were to provide a basis for such a prima facie view 

(which they do not), then, at best, this would allow the Commission, in terms of 

section 43C, to refer a complaint against those firms to the Tribunal, where their 

rights to defend the referral are secured for them before the Tribunal. 

254.6. It is not permissible for the HMI to use its ability to make recommendations as 

a basis to circumvent the rigours of a Tribunal hearing, not least of all where the 

HMI has not made (and could not make) any statutorily competent finding that 

any of the firms are (a) dominant and (b) that there is evidence that they are in 

any way abusing any dominance.  

254.7. Therefore, any recommendation of divesture in the final report, would be in 

violation of the Competition Act, ultra vires the HMI’s powers, and irrational 

and unreasonable. 

255. The eighth issue relates to the clear arbitrary and irrational approach to remedying the 

harms that the HMI believes exist.  

255.1. As we indicate above, the HMI inappropriately uses alleged concentration in the 

private hospital market as the basis to suggest its facilities licensing remedies, 

even though in fact there has recently been a significant deconcentration.  
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255.2. By contrast to the deconcentration trend in the private hospital market, the 

evidence clearly demonstrates that there has been a significant increase in 

concentration in both the medical administration and medical schemes 

markets.144  

255.3. Yet, the HMI has not suggested that there should be any cap on the market shares 

of the largest administrators or medical schemes, nor has it suggested that there 

should be any proposed divestiture of their assets.  If the alleged problem of 

concentration was the principal reason for recommending market share caps and 

potential divestitures, then this approach should equally have been applied in 

the context of the large administrators and medical schemes.  

255.4. Given the failure to give reasons for why the HMI’s finding of concentration in 

the private hospital market (albeit not supported by the evidence, given the 

deconcentration, discussed above) is met with recommendations of a 

moratorium to force a reduction in market share or divestiture, whereas findings 

of concentration in other markets are not met with similar recommendations, the 

recommendations constitute unconstitutional, unequal treatment and 

impermissible differentiation. 145  Similarly, the recommendations would be 

unreasonable in this regard. 

255.5. The Constitutional Court has recently affirmed that "[i]n the absence of reasons 

justifying” a decision not only will this be arbitrary, but where the decision leads 

to unequal treatment, this will constitute “impermissible differentiation.”146 

(iii) Publishing regulations on maximum concentration levels 

256. The ninth issue relates to the practicality of the suggestion that an appropriate regulator 

such as the SSRH should develop a set of criteria for assessing local concentration and 

                                                           
144 Provisional Report, Table 5.6 and Table 5.7. 

145 Minister of Constitutional Development and Another v South African Restructuring and Insolvency 

Practitioners Association and Others (CCT13/17) [2018] ZACC 20 (5 July 2018) para 49. 

146Minister of Constitutional Development and Another v South African Restructuring and Insolvency 

Practitioners Association and Others para 53 
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should publish a framework specifying the maximum allowable level of concentration.  

Developing such measures is not a straightforward exercise.   

256.1. The complexities of this proposal, and the high likelihood of getting it wrong 

(and thereby imposing constraints that materially harm competition in the 

market) are evidenced by the fundamentally deficient manner in which the 

HMI’s concentration exercise has been performed.  The HMI’s experts have 

manifestly not been able to develop or present any consistent measures of 

concentration for individual hospitals – with many having completely 

inconsistent and contradictory measures of concentration.  Indeed, there is no 

evidence that the HMI’s experts have been able to develop systematic and sound 

measures of concentration for broader areas such as those suggested by the 

remedies and, accordingly, it is highly unlikely that this will be a practical or 

workable remedy going forward. 

256.2. In fact, given that there has been significant deconcentration in the private 

hospital sector, there does not appear to be any factual or evidential basis to 

warrant such a recommendation.  

256.3. Moreover, it is doubtful whether it would be lawful, within the current 

regulatory regime for the SSRH to be empowered to set concentration levels and 

therefore this recommendation would not pass constitutional scrutiny.  

256.4. This recommendation violates not only the requirement that the remedy be 

appropriate (and proportionate), but also the Panel’s own acceptance that 

practicality is one of the key criteria to be met when developing remedies.  

Therefore, it is clear that this recommendation would be unreasonable. 

(iv) The Certificate of Need 

257. The tenth issue relates to the proposal that the so-called certificate of need should be 

implemented in terms of the National Health Act.  
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257.1. The Provisional Report refers to certificates of need (Certificates or Certificates 

of Need) which have been provided for under the NHA,147 and suggests that 

“The [Certificate of Need] replaces hospital licences.”148  

257.2. Yet the vehicle envisaged for such replacement is not operational.  The 

Certificate of Need provisions (sections 36 – 40) of the NHA are not in force, 

and the Proclamation in 2014 (10 years after the NHA was enacted), purporting 

to bring the Certificate provisions into effect, was set aside by the Constitutional 

Court.149  The Court held that the provisions could not be made operative, until 

after the necessary regulations had been drafted by the Minister.  

257.3. The Certificate provisions, therefore, cannot currently be implemented, despite 

the apparent suggestion in the Provisional Report.   

257.4. Until any such regulations are made, it is not clear what the full scope and nature 

of the Certificates of Need will be.  The mere fact that the NHA provides for 

Certificates of Need does not necessarily mean, as the HMI appears to accept 

without reflection, that such Certificates are intended to, or are constitutionally 

able to, replace hospital licensing, which is currently administered by the 

provinces.  

257.5. This is because, in terms of the Constitution, “health services” are a concomitant 

competence between national government and provincial governments.150  

257.6. In the circumstances, it is certainly incorrect to suggest that the Certificate of 

Need will or can necessarily replace hospital licences.  Each province currently 

                                                           
147 Chapter 2, Para 43. 

148 Chapter 2, Para 43. 

149 In 2014, Proc 21 in GG 37501 of 31 March 2014 had initialled declared the date of commencement of ss. 36–

40 as 1 April 2014, but this was declared invalid and set aside in President of the Republic of South Africa and 

Others v South African Dental Association and Another [2015] ZACC 2.   

150 In terms of section 44(1)(a)(ii) read with section 104(1)(b)(i) of the Constitution. Municipalities also have the 

competence to deal with "municipal health services” (Schedule 5 of the Constitution). 
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administers hospital licences either under provincial legislation or legislation 

delegated to the provinces.151  

257.7. In principle, both parliament and the provincial legislatures are competent to 

pass legislation dealing with matters pertaining to health services.  This would 

include the legislative competence for provinces to regulate private hospitals 

and the provision of health services at private hospitals within their respective 

provinces.  Indeed, currently, all provinces exercise this competence.   

257.8. While the Constitution envisages provincial and national legislation overlapping 

in health services, if direct conflicts arise (i.e. where both regulatory regimes 

cannot simultaneously be complied with), sections 146 to 150 of the 

Constitution provide a system for the resolution of conflicts between provincial 

and national legislation. 

257.9. Therefore, the bringing into force of the Certificate of Need provisions and the 

necessary and concomitant regulations in respect thereof, would need to take 

account of the provincial licensing regime and the constitutional scheme for the 

allocation of powers between provincial and national spheres of government.  

257.10. Additionally, the use of Certificates of Need and/or licensing provisions to limit 

the number of hospitals in the private sphere (that are compliant with any 

relevant norms and standards), raises very serious questions as to the 

constitutionality of such provisions. 

257.11. Any regulation of health services must be lawful, reasonable and rational.  It 

must also not violate the right to choose and practice a profession (section 22), 

freedom of movement (section 21) or the right to property (section 25). 

257.12. As Currie and De Waal note in the current edition of their work on the Bill of 

                                                           
151 Under the Health Act, 1977, the Minister of Health passed Regulations Governing Private Hospitals and 

Unattached Operating-Theatre Units, GN R158, GG 6832, published on 1 February 1980, as amended (Regulation 

158), in terms of section 44. Certain provisions of the Health Act were assigned to the provinces by Proclamation 

Number R152 of 1994 (31 October 1994) (the Proclamation also made certain consequential amendments to the 

Act). This assignment included, inter alia, section 44 (and the regulations thereunder, in particular Regulation 

158) which dealt with the regulation of private hospitals. The Free State, for instance, has promulgated its own 

regulations which provide for licensing of private hospitals under section 16(1)(i) of the Free State Hospitals Act 

13 of 1996.  
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Rights, “there is little doubt that s 22 [of the Constitution] will be impinged 

upon if a person is only allowed to work in a certain area.  The right to choose 

the location of work forms part of freedom of occupation.  The s 21 right to 

freedom of movement and residence also lends support to such an 

interpretation.”152  

257.13. In Affordable Medicines Trust v Minister of Health, the Constitutional Court 

considered a constitutional challenge to a licensing scheme.  In terms of the 

scheme, health care providers, such as medical practitioners and dentists, were 

not allowed to dispense medicines unless they have been issued with a licence 

to dispense medicines by the Director-General of the Department of Health, and 

the scheme regulated the premises from which medicines could be dispensed.  

“The challenge was directed at the powers of the Director-General to prescribe 

conditions upon which licences may be issued, the linking of a licence to 

dispense medicines to particular premises and the factors to which the Director-

General is required to have regard when considering an application for a 

licence.”153  

257.14. The challenge was brought, primarily on the basis that the legislative scheme 

breached the principle of legality, in that relevant sections of the Medicines and 

Related Substances Act and certain regulations thereunder, were impermissibly 

vague, and/or exceeded the Minister’s powers, and/or violated section 22 of the 

Constitution.154   

257.15. Although ultimately, the Court found that the challenge to provisions of the 

Medicines and Related Substances Act should be dismissed, it found that certain 

of the regulations under the Act were unconstitutional (as they were ultra vires 

the empowering provision) and therefore invalid.  

257.16. It is helpful to have regard, for present purposes, to the Court’s interpretation of 

section 22.  Ngcobo J held, in elaborating on the test to be applied under section 

22, that “[t]he standard for determining whether the regulation of the practice 

                                                           
152 Currie and De Waal Bill of Rights Handbook 6th ed (2013) p 467. 

153 Para 1. 

154 Para 63 and 66. 
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of a profession falls within the purview of s 22 can therefore be formulated as 

follows: if the regulation of the practice of a profession is rationally related to 

a legitimate government purpose and does not infringe any of the rights in the 

Bill of Rights, it will fall within the purview of s 22.  Where the regulation of 

a practice, viewed objectively, is likely to impact negatively on the choice of a 

profession, such regulation will limit the right freely to choose a profession 

guaranteed by s 22, and must therefore meet the test under s 36(1) [that is it 

must be reasonable and justifiable].155  Similarly, where the regulation of 

practice, though falling within the purview of s 22, limits any of the rights in 

the Bill of Rights, [it] must meet the s 36(1) standard.”156  

257.17. Ngcobo J confirmed that the Constitutional Court’s “construction of s 22 

accords with the approach of the German Federal Constitutional Court (the 

German Court) to art 12(1) of the Basic Law, which is almost identical to s 22” 

and that “[t]he leading decision on art 12(1) is the Pharmacy case.”157 

257.18. In the Pharmacy Case158 the German Constitutional Court struck down 

provisions in the Bavarian Apothecary Act as being unconstitutional.159  

257.19. The Court held that the fact that Article 12 allows the parliament to “regulate” 

the practise of an occupation by or pursuant to law means that activities 

                                                           
155 Section 36 provides that “(1) The rights in the Bill of Rights may be limited only in terms of law of general 

application to the extent that the limitation is reasonable and justifiable in an open and democratic society based 

on human dignity, equality and freedom, taking into account all relevant factors, including-  

(a)  the nature of the right;   

(b)  the importance of the purpose of the limitation;   

(c)  the nature and extent of the limitation;   

(d)  the relation between the limitation and its purpose; and   

(e)  less restrictive means to achieve the purpose.” 

156 Para 80. 

157 Affordable Medicines Trust and Others v Minister of Health and Others 2006 (3) SA 247 (CC) at paras 64-5, 

emphasis added. 

158 7 BVerfGE 377 (1958). 

159 See Hestermeyer, H. P, ‘A Chamber of the Federal Constitutional Court Endorses Private Dentists' 

Information Service and Directory Within the Framework of the Right to Occupational Freedom.’ German Law 

Journal Volume 2 (2001); and Kommers and Miller The Constitutional Jurisprudence of the Federal Republic of 

Germany 3rd ed (2012) Chapter 10.10 (this includes a useful translation of relevant portions of the judgment). 
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infringing upon the freedom secured by Article 12 can be justified if they are 

based on a law.  However, as an academic author notes, the Court found that: 

“…not just any legal basis [for the regulations] will do; it has to comply with a 

test called the Stufentheorie (Gradation Theory), basically demanding that the 

harmful effects of the law on the freedom granted by Art. 12 … have to be 

proportionate to the value of the goal the parliament hoped to achieve.  In the 

Pharmacy Case, the Court adjudged the harmful effect as immense.  The 

parliament had made the choice of the person wishing to exercise an occupation 

dependent upon an objektive Berufswahlregelung (a criterion the person herself 

is unable to control), namely the commercial viability of the pharmacy.  The 

Court demanded important overriding community interests to justify this 

harmful effect.  The Court saw such an overriding interest in the public health, 

but could not see how the Bavarian law was necessary for this interest.”160 

257.20. The German Constitutional Court's more recent Article 12 jurisprudence is 

illustrative of the limits on the State's regulatory role in the private healthcare 

sector, and a similar approach is likely to be applied by the South African 

Constitutional Court.161  For instance, in the Pharmacy Opening Hours Case 

(2002),162 the Constitutional Court had occasion to consider the Shop Closing 

Act.  This Act barred pharmacies from selling goods other than pharmaceuticals 

and personal hygiene products on Saturdays and Sundays when other shops 

were required to close.  Other shops were permitted to remain open, within 

normal business hours, on only four Sundays each year.  “The complainant 

challenged a Land [equivalent of Provincial] regulation permitting pharmacies 

to open on Sundays on a rotating basis and obliging them to hang a sign on 

their door with the address of the nearest pharmacies open for business.  The 

complainant was fined for keeping her pharmacy open on one of the four 

Sundays during which other businesses and shops were allowed to open even 

though, according to Land law, her pharmacy was scheduled for a rotating 

closure on that particular Sunday.  She claimed the fine infringed both the 

                                                           
160 Hestermeyer ibid at para 15. 

161 The summaries of the cases are all drawn from Kommers and Miller, The Constitutional Jurisprudence of the 

Federal Republic of Germany: Third edition, Revised and Expanded (2012), at 676-7.  

162 104 BVerfGE 357 (2002). 
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equality and occupational freedom clauses of the Basic Law.  The Federal 

Constitutional Court agreed but confined its analysis to Article 12 (1), ruling 

that the complainant's occupational freedom had been infringed.  In applying 

the principle of proportionality, the Court held that infringements of 

occupational freedom may not go beyond what is required for the public 

welfare.”163 

257.21. The German example has ongoing salience.  As the Constitutional Court has 

most recently expressed in Shoprite Checkers (Pty) Limited v Member of the 

Executive Council for Economic Development, Environmental Affairs And 

Tourism, Eastern Cape and Others 2015 (6) SA 125 (CC):164 

“This Court has often gained guidance and insight from the German 

Basic Law and the interpretation and application of that Basic Law by 

the Bundesverfassungsgericht (Federal Constitutional Court), mindful 

of the differences between that Basic Law and our Constitution in 

historical and social context as well as the text”. 

257.22. In that case Shoprite held a “grocer’s wine licence” under the Liquor Act 27 of 

1989 which allowed it to sell wine alongside food in its supermarkets. In 2003, 

the Eastern Cape government passed the Eastern Cape Liquor Act 10 of 2003, 

which introduced a new regulatory framework for the sale of liquor in the 

province. It abolished the grocer’s wine licence, but transitional provisions 

allowed the holder of a grocer’s wine licence, such as Shoprite, to continue 

selling wine with food at the same premises for a further period of ten years 

under the guise of a registration.  Shoprite could, in addition to the ‘transitional’ 

grocer’s wine registration, apply for a licence to sell all kinds of liquor (not only 

wine), but only in dedicated bottle stores (not in its supermarkets, alongside 

food). 

257.23. In 2014, ten years after the Eastern Cape Act first abolished the grocer’s wine 

licence, Shoprite’s transitional grocer’s wine registration lapsed, and it was no 

longer able to sell wine in its supermarkets.  Shoprite took the Eastern Cape 

                                                           
163 Kommers & Miller ibid at 678, emphasis added. 
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government to the High Court over the loss of its licence.  It argued that the 

Eastern Cape Act, by taking away its licence, had arbitrarily and 

unconstitutionally deprived it of its property.  The Eastern Cape Division, 

Grahamstown, agreed with Shoprite.  It struck down the relevant parts of the 

Eastern Cape Act and referred the matter to the Constitutional Court for 

confirmation  

257.24. In its judgment,165 the Constitutional Court concluded that the licence was 

“property” deserving of constitutional protection under section 25. 

“[67] A grocer’s wine licence entitled its holder to carry on the business of 

selling wine with other groceries and foodstuffs on the same premises.  

Under the 1989 Liquor Act the licence remained in force for an indefinite 

period; under the transitional provisions of the Eastern Cape Act, only for 

a determined period.  The licence could be withdrawn only under certain 

prescribed conditions.  The licence was capable of being transferred under 

administrative approval.  Subject to compliance with the statutory 

conditions for its issue, continuance and transferral, it gave rise to a 

personal legal claim for its enforcement. 

[68] There is much to be said for the High Court’s finding that once the 

licence is granted, an enforceable personal incorporeal right is vested in 

the recipient to trade in accordance with the conditions attached.  These 

rights are transferable, subject to approval by the licensing authority.  The 

right to sell liquor is thus clearly definable and identifiable by persons other 

than the holder; has value; is capable of being transferred; and is 

sufficiently permanent, in the sense that the holder is, in terms of 

administrative law, protected against arbitrary revocation by the issuing 

authority.  This is close to recognition on conventional private law grounds.  

The potential objective link to constitutionally sanctioned self-fulfilment 

only strengthens the case for recognition of it as property.” 

257.25.  The Court further held that the legislative intervention constituted a deprivation 

                                                           
165 The conclusions of the majority at paras 67 to 68. 
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of property:166  “So yes, holders of grocer’s wine licences in the position of 

Shoprite lost some legal entitlement, whether after five years or 10, but in the 

greater scheme of things it was not too much.  But I think it was enough to 

qualify as deprivation under section 25(1).  Shoprite lost the ability to sell table 

wine in its existing grocery stores.  Its use and enjoyment of its licences has been 

hampered by this legislative intervention.” 

257.26. In that case the Court found that the deprivation was not arbitrary, because the 

government had provided a sufficient reason for wishing to stop the trading of 

liquor.  But importantly, in outlining the test for arbitrariness, the Court stressed 

the following: 

“[79] The complexity of relationships between means (deprivation) and 

ends (purpose of the law); between the purpose of the law and the person 

holding property; and between the purpose of the law and the nature of the 

property and extent of the deprivation, mentioned in FNB, may now be 

examined more closely.  That examination must be done in the context of 

the normative approach to which the strongest protection of property will 

be related where its protection best enhances or protects fundamental 

values or rights under the Constitution. 

[80] And it is here where the lack of deprivation of any entitlement to other 

fundamental rights, or diminution of any interest served by the values of the 

Constitution, may come into play.  If the deprivation is of property closely 

connected to fundamental rights and constitutional values, then sufficient 

reason for the deprivation should approximate proportionality.  If not, 

rationality might suffice.” (emphasis added). 

257.27. For any Certificate of Need to replace the existing licences held by private 

hospitals, it is likely that any deprivation of an existing licence will have to meet 

the test of proportionality.  That is not only because section 22 of the 

Constitution will be engaged in relation to the choice of where to work, it is also 

because the State may not negatively impinge on the right of access to existing 
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healthcare.  

257.28. Therefore, in conclusion, there are serious legal difficulties attendant on 

implementing the Certificate of Need.  

257.29. Yet, the Provisional Report does not engage or even reflect any of these 

considerations, when dealing with the Certificate of Need or other licensing 

suggestions.  

257.30. Furthermore, there is no evidence for purposes of the current market inquiry to 

warrant the imposition of a Certificate of Need regime.  The HMI has not set 

out any factual basis which would justify such a recommendation, particularly 

not of the detailed kind reflected in paragraphs 69 to 77 of chapter 10. Therefore, 

the recommendation is irrational and unreasonable since it violates the 

requirement that remedies be appropriate.  

257.31. The eleventh issue is that Certification of Need regulation also can impose 

unintended costs and limited benefits.  In the United States, certificate of need 

laws have had limited success and can involve significant infrastructure.  A 

majority of states in the U.S. have repealed their laws because they were 

ineffective and deemed too restrictive on health care providers.167  The 

proposed entry and expansion restrictions which appear aimed primarily 

at the larger 3 hospital groups could have the unintended consequence of 

constraining the systems with the greatest potential to offer system-wide 

structures and the ability to take on new payment models and to facilitate 

choices within an area. 

(v) A new licensing framework 

258. The twelfth issue is the suggestion that the licensing framework should be based on a 

comprehensive national plan that takes capacity in both the private and public sectors 

into account.  

                                                           
167 See Horwitz and Polsky (2015) American Journal of Health Economics “Cross border effects of state health 

technology regulation” for a detailed review of the US experience with CON laws. See also Cutler et al. (2010) 

American Economic Journal: Economic Policy “Input constraints and the efficiency of entry: Lessons from 

cardiac surgery”. 
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258.1. This evidently constitutes the HMI acting beyond the scope of its powers.  The 

HMI is confined to acting within the parameters of the relevant provisions of 

the Competition Act, read with the terms of reference for the Inquiry which were 

gazetted by the Competition Commission.  It does not have a general mandate 

or powers to opine or propose on how a general licensing regime should be 

constructed, save in so far as this is squarely aimed at remedying any clearly 

identified competition failing in the private healthcare sector.  

258.2. The suggesting of a licensing framework that effectively is part of a 

comprehensive national plan for health care, is clearly not focussed on directly 

remedying any competition failing in the private healthcare sector.  

258.3. It is also not clear why a new licensing regime should take account of capacity 

in both the public and private sectors.  This approach appears to be premised on 

the supposition that the private sector should not have a disproportionate share 

of beds relative to the public sector.  This appears to display a desire by the HMI 

to stray into the realm of making general policy proposals in relation to health 

care in South Africa.  That is not its mandate and, as indicated above, any such 

proposals are clearly ultra vires its powers.  The Inquiry is a competition market 

inquiry, which has a clear, and limited, statutorily defined remit of inquiry and 

recommendation.  

258.4. This is not an inquiry established by the Minister of Health or the President, 

with any general mandate to deal with the provision of health care in South 

Africa.  Therefore, the type of reasoning employed by the HMI in relation to 

Certificates of Need and licensing is best left to the executive branches of 

government.  Where recommendations go beyond the remit of the Competition 

Act this renders them irrational, unreasonable and unlawful. 

259. The final issue is the general vagueness, and impermissible lack of clarity in relation to 

the facilities licensing and possible divestiture recommendations, and the related failures 

of procedural fairness.  They are all unconstitutionally vague and lacking in sufficient 

detail.168  Thus improperly and unfairly failing to properly set out the full detail of what 
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the HMI is proposing so that that Netcare and other stakeholders can make full and 

meaningful submissions in this regard. 

D. Regulated pricing recommendations  

260. The next major recommendation relates to so-called regulated pricing.  The HMI 

indicates in paragraph 109 of chapter 10 that it has identified a so-called "tariff vacuum" 

and that in order to remedy this so-called “vacuum” it proposes two alternative solutions.  

It is not entirely clear from chapter 10 what the HMI means by a "tariff vacuum", other 

than it is referring to an absence of regulated or recommended tariffs. In order to remedy 

the so-called “tariff vacuum”, the HMI proposes two alternate solutions: 

260.1. In terms of proposal one, the HMI has provisionally recommended that 

stakeholders representing providers, funders, government and civil society will 

make simultaneous submissions on fee-for-service tariffs within a multi-lateral 

setting, which will be managed and governed by the SSRH.  In terms of this 

proposal, the SSRH will determine the fees-for-service after consideration of 

stakeholder presentations and its own research.  Tariffs related to current 

prescribed minimum benefits will be binding and fee-for-service tariffs for other 

non-prescribed minimum benefit services will have the status of reference 

prices.  According to the HMI, fee-for-service tariffs under this proposal will be 

determined by the health services pricing unit of the SSRH after extensive 

consultation with stakeholders.  In terms of this proposal after due consideration 

of stakeholder representations the SSRH will determine and publish tariffs for 

each new benefit year.  In the event that any stakeholder wishes to dispute the 

tariffs determined by the supply-side regulator the matter may then be referred 

to an independent arbitrator in order to conclude the process ahead of each new 

benefit year. 

260.2. Proposal two is premised on the notion that stakeholders will negotiate fee-for-

service tariffs within a multilateral negotiating forum governed by the SSRH.  

In terms of this proposal the tariff negotiations will be governed by a framework 

developed by the SSRH, which will publish terms of reference which will set 

the conditions against which the outcomes of the multilateral negotiations will 

be assessed.  The conditions will include public policy objectives, including 
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NHI as well as maximum average tariff increases, the maximum acceptable 

increase expenditure or even expenditure per speciality.  Similar to option one 

the tariffs for prescribed minimum benefits will be binding and other fee-for-

service tariffs will be considered reference prices.  If stakeholders cannot reach 

agreement or if the SSRH rules of the tariffs do not conform to the legal 

framework, then the matter will be referred to an arbitrator for final 

determination. 

261. In relation to both proposals, the HMI also seems to envisage that bilateral negotiations 

between providers and funders can still continue, although it is unclear what issues would 

still be the subject of the bilateral negotiations given the nature of proposals one and two.   

262. One of the Panel members, Professor Fonn, recently suggested at the 2018 HASA 

conference that the price regulation proposals contained in the Provisional Report had 

been misunderstood and that in relation to facilities they were only a “fallback 

mechanism”, where there was no possibility of a bilateral agreement being reached:   

“…I want to make a correction that clearly we must have written not as well as we 

could have in the report.  The multilateral negotiating forum is only there for when 

bilaterals cannot work.  No one, the report is not suggesting to get rid of the bilateral 

negotiations, if you want to go out and do your bilateral negotiation, the purchaser 

with one hospital group do it.  Nobody is forcing everyone to one table.  It is only 

there as a fallback mechanism with there is no possibility of bilaterals.  And we hope 

that the bilaterals will move more and more towards ARM’s and not (indistinct).  

The multi lateral forum is there in particular for doctors where you cannot have a 

one on one bilateral with thousands of suppliers and we clearly have not written that 

well enough.  So I hope that that provides some clarity on what we intended to say 

and it seems from this audience perhaps we didn’t say that clearly enough.”169 

263. However, despite Professor Fonn’s ex post facto ‘clarification’ in relation to the price 

regulation proposals, the Provisional Report does not make any mention of “fallback 

mechanisms” or that the price regulation recommendations applies principally to doctors.  

                                                           
169 Our emphasis. 



 

 

 

Page 130 

264. Of course, since the HMI has not to date published any formal corrections or 

clarifications, Netcare must base it submissions on what is in fact expressly set out in the 

Provisional Report.  

265. There are a number of fundamental and fatal flaws with the HMI's proposals relating to 

price regulation in the Provisional Report. 

266. First, the HMI’s own findings do not warrant the imposition of a price regulation regime 

in relation to the facilities. 

266.1. The HMI has itself concluded that, based on the profitability analysis conducted 

by KPMG on its behalf, the profits of all three large hospital groups are not 

excessive. Indeed, the HMI concludes that the relevant firms’ profitability 

"appears to be within tolerable levels".170  

266.2. In view of the HMI's own findings that the three largest hospital groups profits 

are not excessive and within tolerable levels, we do not understand the factual 

basis upon which it could be suggested that a price control regime is warranted 

on the evidence; even as a fallback position.  

266.3. Moreover, it is apparent from the very detailed reports that have been filed by 

Netcare’s independent expert, Mr Harman from FTI, that the HMI’s profitability 

analysis is itself severely flawed and posits a very worst-case scenario. 

266.4. In other words, if one applied the more objective analysis put forward by FTI, 

then it is clear that there can be no suggestion that Netcare, or for that matter 

any of the other three large hospital groups, are pricing excessively or enjoying 

margins in excess of what would be regarded as reasonable.  

266.5. In the circumstances, if one has regard not only to the HMI's own findings, but 

also to the more objective and comprehensive analysis conducted by FTI, there 

does not appear to be any rational or reasonable basis for recommending a price 

control regime in relation to the facilities.  
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267. Second, applying the criteria for assessing remedies set out by the HMI itself, one has to 

consider whether a price control regime of the kind proposed by the HMI would be 

“appropriate” and “practical” in the circumstances.  

267.1. The issue of appropriateness, must take account of the harm it wishes to address, 

the effect on the stakeholders involved and the purpose which it wishes to 

achieve.  

267.2. As pointed out above, there does not appear to be any evidential basis for 

suggesting that there is a particular harm which needs to be remedied.  The only 

circumstances where it is generally accepted that it might be appropriate to 

consider price controls as a competition remedy is where there are monopoly or 

dominant firms, which are pricing excessively and market forces are not able to 

correct this.  In the present circumstances, there is no suggestion of exceptional 

circumstances of the kind, where there are monopoly firms or firms which 

would satisfy the market share criteria for dominance (being a market share in 

excess of 35%) in the private hospital market.  Accordingly, there can be no 

suggestion of either monopoly pricing or excessive pricing by a dominant firm.  

267.3. Furthermore, despite extensive analysis by KPMG on behalf of the HMI over a 

period of almost 4 years, it has not been able to put up any evidence to suggest 

excessive pricing or margins, which would be regarded as unreasonable.  

267.4. In relation to the issue of practicality, the HMI does not appear to have given 

any regard to the workability of either of the proposals (Proposals 1 or 2) from 

a practical perspective.  For example, the HMI does not give any indication of 

how it considers the negotiations or proposals in terms of each of Proposal one 

or two would work in practice.  If parties were required to negotiate each and 

every fee-for-service item, there appears to be no reasonable prospect that this 

could possibly be done on an annual basis.  Even if it is contemplated that some 

more abstract high-level tariff would be negotiated, this would require expert 

expertise and given that the HMI contemplates that not only funders and 

providers, but also government and civil society would participate in such 

negotiations, it seems extremely unlikely or near impossible that four parties 

would be able to reach consensus on an annual basis, in circumstances where 
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the current negotiations between only two parties (funders and suppliers) are 

sometimes protracted and in some instances overrun the relevant deadlines.  

267.5. Moreover, the HMI has proposed that in the event of a deadlock or dispute that 

such disputes will be referred to arbitration.  Arbitrations of pricing disputes are 

likely to be protracted and costly exercises and there seems little prospect that 

if a dispute was referred to arbitration, that this would be resolved timeously and 

certainly on an annual basis within the time fames contemplated by the HMI.  

268. Third, the Minister does not have the power to regulate price in the way envisaged in the 

Provisional Report.  

268.1. Even leaving aside whether it is, in fact, permissible for the Minister to use 

regulatory powers to create, in effect, a separate statutory body (which, as we 

indicate in the next section, the Minister does not), it would be ultra vires for 

the Minister to empower the SSRH to regulate prices. 

268.2. Section 90(1)(v) envisages only a limited ability for the Minister to make 

regulations in respect of pricing.  It empowers the Minister to make regulations 

which deal with “the processes of determination and publication by the 

Director-General of one or more reference price lists for services rendered, 

procedures performed and consumable and disposable items utilised by 

categories of health establishments, health care providers or health workers in 

the private health sector which may be used- 

(i) by a medical scheme as a reference to determine its own benefits; and 

(ii) by health establishments, health care providers or health workers in the 

private health sector as a reference to determine their own fees, 

but which are not mandatory”.171 

268.3. Section 90(1)(v) places a number of important limitations on the Minister’s 

powers: 

                                                           
171 Our emphasis. 



 

 

 

Page 133 

268.3.1. The Minister is given the power to determine the process for the 

Director General to determine one or more “reference price 

lists”. 

268.3.2. The price lists to be determined by the Director General may not 

be mandatory. 

268.4. As the Court determined in HASA, “the reference price lists to be determined by 

the Director-General are intended, by the subsection, to be a reflection of 

actual prices for services rendered, procedures performed, and items utilised.  

This is consistent with the meaning of the word “reference” used in context.”172   

268.5. Therefore, the HMI’s recommendations as to the price regulatory functions of 

the SSRH are ultra vires the Minister’s powers under the Act and/or in violation 

of section 90(1)(v). 

268.6. It is ultra vires the Minister's powers, and in violation of section 90(1)(v), for 

the Minister to create a body to do that which the Act expressly prevents the 

Director-General from doing: make prices that are mandatory.  

268.7. The HMI’s proposal is that even the supposed “non-binding” pricing (the non-

prescribed minimum benefit services) by the HMI would still be binding in the 

absence of informed patient consent.173  Section 90(1)(v) in contradistinction 

envisages only a list of prices, which hospitals can use when setting fees, not a 

list which binds hospitals in the absence of obtaining informed consent.  

268.8. Furthermore, section 90(1)(v) is clear that the Minister is empowered to create 

procedures for the Director General to determine price lists.  The Minister 

cannot by regulatory power create a new body to do what the Director General 

– and only the Director-General – is empowered to do.  

268.9. The non-binding price list must reflect actual prices for services rendered, 

procedures performed, and items utilised. 
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268.10. It is, therefore, clear that the Minister does not have any power to create an 

independent body to set mandatory or quasi-mandatory prices in the way 

envisaged in the Provisional Report. 

269. Fourth, the HMI indicates in chapter 10 that it should have regard to the manner in which 

the CMA in the UK approached similar considerations in the inquiry into private 

healthcare conducted in United Kingdom.  Importantly, the CMA considered whether 

some form of price regulation would be appropriate in the context of the facts identified 

by it in the course of its inquiry, but ultimately came to the conclusion that such a course 

of action would not be appropriate or practical for a number of reasons, including that:174 

269.1. It would be very difficult and costly to set up price control regulation in the 

private healthcare sector, whether in the form of a reference tariff or by 

comparison to charges levied by similar hospitals.  

269.2. It may discourage innovation and the introduction of new and better treatments 

and procedures.  This could lead to lower quality outcomes over time.  In 

addition, the potential filtering through of ideas and techniques from the private 

sector to the public sector would also be affected;  

269.3. It could discourage new entry into the market (from a competition perspective, 

one would want to encourage entry into the market, not discourage it);  

269.4. It may be vulnerable to circumvention, in that hospitals subject to a price 

regulation cap may be incentivised to reduce the quality of the service they 

provide.  Reducing prices and the inability to remove costs is likely to have a 

quality of service impact; and  

269.5. A price control regime would require the provision of some form of adjudication 

in the event of disputes and would be likely to have unintended consequences.  
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270. The CMA's views in this regard are known by the HMI, indeed they were drawn directly 

to the attention of HMI in a report prepared by Mr Harman of FTI in 2016175 (as well as 

in prior reports prepared by Meg Guerin-Calvert and Peter Davis). 

271. Yet the HMI has not indicated in its provisional findings why it adopts a different 

perspective to the CMA and why the CMA's concerns and cautions in this regard 

are not equally relevant in the context of the South African Inquiry, or how they 

could be dealt with. 

272. The HMI’s failure to engage with this at all in the Provisional Report, means that its price 

regulations recommendations are unreasonable and irrational, as well as being 

procedurally unfair. 

273. Fifth, the HMI has given no indication of who will fund the elaborate regulatory regime 

contemplated by the establishment of the SSRH.  

273.1. It is clear from the HMI's proposal that the SSRH would encompass a number 

of different units, including at least a pricing and legal unit, which would require 

experienced and qualified professionals.  These types of bodies require 

extensive funding if they are to operate efficiently and effectively and it is not 

clear where the funding for this body will emanate from. Government does not 

currently appear to have funds to finance another regulatory body of the kind 

contemplated by the HMI.   

273.2. If the private sector is to fund the SSRH then presumably these costs will need 

to be recovered on some basis.  The HMI gives no indication that it has even 

considered any of these practical issues or how they will be dealt with.  This is 

another indication that the HMI’s recommendations are neither practical, 

appropriate nor proportionate, as well as being irrational and unreasonable. 

273.3. As set out above, in a recent presentation to the Hospital Association of South 

Africa, one of the Panel members seemed to suggest that the pricing regulation 

proposals, Proposals 1 and 2, were not intended to apply to the facilities.  If this 

is indeed the case, then it is not clearly indicated in the Provisional Report, 
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which does not suggest that the facilities do not fall within the ambit of either 

Proposals 1 or 2.  But, even if this was the intention, the fact that it is not readily 

apparent from the Provisional Report, demonstrates the impermissible 

vagueness of the Provisional Report.  If the HMI’s intention is that the facilities 

do not fall within the ambit of Proposals 1 or 2, but that this is confined 

principally to regulating doctors and other entities, then this should be clearly 

explained, so that Netcare has a fair and meaningful opportunity to make 

submissions on what the HMI is in fact proposing to recommend.  

E. Establishment of an independent Supply-Side Regulator for Health 

274. The HMI has also proposed that an independent Supply-Side Regulator for Health be 

established to oversee and manage functions related to healthcare capacity planning, 

economic value assessments, the determination and implementation of appropriate 

payment mechanisms and outcome measurement, registration and reporting.  The HMI 

has indicated that the SSRH can be established by the Minister exercising his regulatory 

powers under the NHA, with the objective of establishing a functional body within five 

years of publication of the final enquiry report. 

275. There are a number of fundamental flaws with the HMI's recommendation in this regard.  

276. First, as set out above, one has to consider whether it is practical and appropriate to 

establish a new regulatory body to perform the functions envisaged by the HMI.  

276.1. There is simply no need to establish such a body, given that one of the central 

functions which the HMI envisages it should perform, namely price regulation, 

is not required based on the available evidence.  

276.2. The evidence shows that there is no need for a system of price regulation. 

Therefore, there can be no need for the establishment of the SSRH to fulfil such 

a primary function.  There are already regulatory bodies to implement policies 

relating to registration and reporting and it is perhaps the case that these bodies 

should simply perform their functions more effectively and efficiently.  In 

relation to healthcare capacity planning and other oversight functions, these 

functions fall squarely within the ambit of the Department of Health and there 
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does not appear to be a need for a new body to perform these functions at great 

expense to the taxpaying public. 

277. Second, the provisions of the NHA do not permit the Minister of Health to establish a 

new body such as the SSRH as envisaged by the HMI.  

277.1. The HMI does not indicate which specific provisions of the NHA it has in mind, 

when it suggests that this would facilitate the Minister establishing a supply-

side regulator by regulations.  We cannot identify any such section in the Act 

that allows for this.  

277.2. Where the NHA intended to empower the Minister to create certain bodies, it 

provides expressly for this. For instance, section 91 does provide for the 

Minister to appoint advisory and technical committees.  However, as their 

names suggest, these bodies would be to “advise” the Minister and provide 

technical expertise. 

277.3. The Minister’s regulatory powers cannot be interpreted to allow the Minister to 

create a new independent public body, save where expressly provided for.  

277.4. There can be no suggestion that the NHA empowers the Minister to create the 

type of independent regulatory body, with the wide powers and functions, which 

the HMI envisages.  

277.5. Indeed, the closest analogy to the type of body the HMI envisages (but with far 

fewer powers) is the Office of Health Standards Compliance (“OHSC”).  Yet, 

importantly and by comparison, the OHSC is expressly created by the NHA, 

which empowers it and gives it functions.  

277.6. It could hardly be that a completely new regulatory body, with far greater 

powers than the OHSC, could be created not by the legislature, but by the 

Minister.  Had the legislature intended to give the Minister this power, it would 

have done so expressly.  

277.7. Moreover, when interpreting the NHA, evidently a Court would strain against 

any interpretation that gave the Minister the power to create new independent 

statutory bodies, such as the SSRH.  This is so because the creation of such 
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bodies lies within the heartland of the legislature’s power.  It would not be 

constitutionally permissible for the legislature, absent any guidance, to give the 

Minister of Health “plenary legislative power” to create new statutory bodies 

such as the SSRH.176  As the Constitutional Court has held, in a constitutional 

democracy, Parliament may not ordinarily delegate its essential legislative 

functions. 

277.8. Therefore, at the very least entirely new legislation would have to be enacted to 

provide for the establishment of such a body. 

277.9. In the circumstances, it would be ultra vires the Minister’s power to seek to 

create a supply-side regulator using his regulatory powers under the NHA. 

278. Third, the HMI recommends that the SSRH should be independent.  However, a body 

created not by statute, but by Ministerial power, would not be properly independent, since 

the Minister could always change the body’s powers and functions, and even dissolve 

the body, without any legislative involvement.177 

279. Fourth, the Minister cannot create a new statutory body by way of a regulatory power 

under the NHA, which conflicts or overlaps with existing statutory bodies created by the 

NHA.  To do so would clearly be ultra vires the Minister’s power, in breach of the 

separation of powers, and in violation of the Act, and therefore unconstitutional.178 

279.1. The NHA creates the OHSC and stipulates that its duties are: 

“(a) monitoring and enforcing compliance by health establishments with 

norms and standards prescribed by the Minister in relation to the national 

health system; and 

                                                           
176 See Executive Council, Western Cape Legislature, and Others v President of the Republic of South Africa and 

Others 1995 (4) SA 877 (CC) para 51; Justice Alliance of South Africa v President of the Republic of South 

Africa and Others 2011 (5) SA 388 (CC)  

177 On the features of independence in relation to statutory bodies see Glenister v President of the Republic of 

South Africa and Others 2011 (3) SA 347 (CC) and Helen Suzman Foundation v President of the Republic of 

South Africa and Other 2015 (2) SA 1 (CC). 

178 For the Constitutional Court’s most recent and germane summary on ultra vires actions, see Minister of 

Constitutional Development and Another v South African Restructuring and Insolvency Practitioners Association 

and Others (CCT13/17) [2018] ZACC 20 (5 July 2018) 
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(b) ensuring consideration, investigation and disposal of complaints 

relating to non-compliance with prescribed norms and standards in a 

procedurally fair, economical and expeditious manner.”179 

279.2. Yet, the Provisional Report also envisages that the SSRH will be the regulator 

responsible (or partly responsible) for new legally enforceable requirements to 

measure the quality and outcomes of both practitioners and facilities.180 

279.3. This appears to suggest that the Minister should empower the SSRH to do work 

that the Act makes the OHSC's core function. 

279.4. It is ultra vires the Minister’s powers and in violation of the Act to seek, by way 

of mere regulatory power, to create a body to usurp the functions of the statutory 

body created by the legislature.  That is besides the likely confusion that will 

arise from two overlapping bodies that end up doing similar work in enforcing 

standards in the same industry. 

280. Fifth, as set out above is not clear how the HMI envisages such a body would be funded 

and where it would draw suitable professional staff from to fulfil the very complex 

functions it envisages should be performed.  The HMI does not in any way address these 

very meaningful practical considerations in its report.  The HMI also appears to have 

given no consideration as to how similar regulatory bodies, such as ICASA and NERSA 

have fared in regulating prices and whether this has resulted in protracted legal 

challenges.  This issue is dealt with more comprehensively in Mr Harman’s expert report, 

but suffice to point out that there has been no thorough analysis by the HMI as to the 

extent to which similar forms of price regulation have been successfully implemented in 

South Africa. 

281. Sixth, the HMI appears to suggest that government might establish such a body over a 

five-year timeframe.  However, the private healthcare sector and indeed the entire South 

African economy may have changed fundamentally over a five-year period, rendering 

the establishment of such a body entirely redundant given a change in market 

                                                           
179 Section 78. 

180 Ch 10, paras 97 – 100, p 467-8. 
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circumstances. In other words, the utility of the cost and expense involved in setting up 

such a body, are called into question given the timeframe envisaged by the HMI. 

282. In conclusion, given the fatal legal and practical flaws set out above, the 

recommendation for the creation of a supply-side regulator, the SSRH, as currently 

envisaged in the Provisional Report, is clearly irrational, unreasonable, and appears to be 

predicated on material errors of law. 

F. Provider networks 

283. The HMI concludes in its Provisional Report that provider networks have a net positive 

impact on competition and are one of the most effective tools that can be deployed to 

drive competition.181  

284. Despite these findings, the HMI indicates that it has certain concerns associated with 

provider networks.  These include the potential exclusionary nature of such networks and 

a potential reduction in consumer choice. 

285. In order to remedy these potential concerns, the HMI has made the following provisional 

recommendations: 

285.1. Network arrangements should not restrict service providers from charging fees 

that are lower than those negotiated even by their own network managers; 

285.2. Network contracts should contain an element of sustainable risk transfer; 

285.3. Any provider who can match network fee-for-service prices set up by any 

medical scheme network should be allowed to provide services to the same 

scheme population.  However, selective contracting on patient volumes, price 

and quality must be allowed for ARM agreements to be effective; 

285.4. Network arrangements must progressively reduce fragmentation of service 

delivery and promote integrated delivery among clinicians, without introducing 

incentives for supply induced demand; 

                                                           
181 Ch 10, paras 152 and 154, p 475. 
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285.5. Network arrangements must promote competition amongst healthcare product 

suppliers i.e. avoid product exclusivity without selected network suppliers 

having been involved in competitive bidding; and 

285.6. Arrangements must promote local funder/provider contracting. 

286. The HMI has also proposed that Designated Service Provider (“DSP”) partners should 

only be appointed after an open tender process and results of the process must be lodged 

with the SSRH and published.  Furthermore, the DSP contract arrangements should not 

be longer than two years. 

287. Once again, the HMI does not appear to have assessed any of these proposals from a 

practical perspective, despite recognising that practicability is a key consideration when 

making such recommendations.  

288. We say this, since the suggestion that any provider who can match network fee-for-

service prices set up by any medical scheme network should be allowed to provide the 

same services to the same scheme population, would appear to entirely defeat the purpose 

of selective network arrangements.  In other words, if a service provider can insist on 

providing services to a particular medical scheme population, even if they did not provide 

the lowest price to start with, this would undermine the very purpose and nature of 

selective network contracting arrangements.  

289. The same point applies in relation to the suggestion that network arrangements must 

avoid “product exclusivity”.  This seems to undermine the very purpose and nature of 

such network contracting arrangements. 

290. It is also not clear what is meant by the suggestion that "arrangements must promote 

local funder/provider contracting".  Does this mean that independent entities should be 

given priority in these types of network arrangements?   

291. It is also not apparent what is meant by the suggestion that "network contracts should 

contain elements of sustainable risk transfer".  

291.1. Obviously, inherent in any network arrangement is the acceptance that the 

supplier of services will offers those services at reduced rates in return for 

particular volumes and thereby implicitly there is an element of risk transfer.  
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291.2. If, however, the HMI proposes other elements of risk transfer, then it needs to 

specify what it has in mind in this regard.  

292. Finally, the notion that network arrangements must promote integrated delivery amongst 

clinicians, without introducing aspects of supply induced demand is difficult to 

understand.  

292.1. When hospital groups enter into network arrangements with funders, that does 

not necessarily entail the involvement of practitioners in the network.  In many 

cases the funder will negotiate separate practitioner network arrangements 

which are distinct from the facility network arrangements.  

292.2. Accordingly, it is not clear how the HMI envisages that hospital groups will 

negotiate networks that facilitate integrated delivery and do not in the HMI's 

words facilitate “supply induced demand”.  

292.3. It is entirely unclear what the HMI conceivably requires in this regard and what 

safeguards it believes need to be incorporated into network arrangements to 

guard against the alleged concerns it has in mind.  This vagueness and 

uncertainty is inconsistent with lawful decision making which complies with the 

rule of law.182  

293. What has been set out above, provides yet another example of the vagueness in the 

Provisional Report, especially around key findings and recommendations.  This not only 

violates the rule of law, but also violates the requirements of transparency, and procedural 

fairness, since it precludes Netcare and other stakeholders from meaningfully engaging 

with the proposals.  

G. Outcomes measurement reporting system 

294. The HMI has indicated in paragraph 157 of chapter 10 that one of the key competition 

challenges it has identified is that there is no reliable information available on health 

outcomes in the private healthcare sector.  Accordingly, the HMI has recommended that 

a nationwide system of measuring and reporting relevant outcomes should be 

implemented in a staged process with two principal phases.  The first phase should be a 

                                                           
182 AllPay I para 87. 
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voluntary phase that should be completed within 3 to 4 years from the publication of the 

final recommendations.  During this first phase doctors and facilities should take the lead 

to form a collaborative body to oversee a voluntary outcomes measurement and reporting 

system.  This body should define standards for South Africa.  According to the HMI 

providers and funders should take responsibility for financing this first phase of voluntary 

participation.  In the second phase an appropriate statutory body entity must be 

established to oversee the outcome measurement and reporting process.  The HMI 

proposes that an outcome measurement reporting organisation ("OMRO") be established 

in this regard and should be fully functional within six years of the conclusion of the 

Inquiry. 

295. Netcare agrees that there should be a more comprehensive system of reporting outcomes 

and that practitioners and facilities should work in conjunction with one another with this 

objective in mind.  As indicated in previous submissions there has already been 

considerable progress in this regard, but Netcare would support any further initiatives 

and developments to facilitate a more comprehensive reporting system in the interests of 

patients.  

H. Recommendations to address over servicing and supply induced demand 

296. The HMI has indicated that it has identified over servicing and SID as a feature in the 

private facilities market that may undermine competition and harm consumers.  

297. In order to facilitate effective management of SID the HMI recommends the collection 

of anonymized data and that the relevant regulatory authority, the CMS, must in 

collaboration with stakeholders identify the format in which data should be submitted 

and how frequently it should be done. 

298. As set out above and explained in detail in the independent expert reports filed by 

Netcare, no comprehensive evidence or facts have been established by the HMI which 

would demonstrate tangible evidence of so-called supply induced demand.  The HMI has 

itself conceded in this regard that information which it has collated in relation to so-called 

supply induced demand is at best tangential.  Indeed, the HMI cannot distinguish between 

the responsiveness of the private healthcare sector to increased numbers of beneficiaries 

and under-served needs (demand) – a goal to be supported - from a claimed excess 

utilisation of hospitals services from alleged over-supply of beds.  Accordingly, there 
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does not appear to be any basis for a recommendation to take any proactive steps in this 

regard, and certainly none that could be advanced on the basis of the work done by 

Dr Soderlund given the concerns raised around conflict of interest. 

299. Furthermore, the HMI’s suggestion that there should be some form of data collection is 

extremely vague: it does not set out what sort of data, from whom it should be collected 

and how it is envisaged that this data would produce any meaningful results. 

300. Netcare is of the view that, to the extent that the HMI believes that supply induced 

demand presents a meaningful issue, that the most direct and efficient way to eliminate 

any concerns in this regard, would be for the HPCSA to critically evaluate the merits of 

doctor shareholding models across the various facilities from which they practise.  

301. In summary, Netcare does not believe that there is any factual basis for the current 

recommendation and it is entirely unclear what the HMI proposes in this regard.  

However, Netcare would be supportive of consideration of remedial measures to 

eliminate doctor incentives and doctor shareholdings in facilities to the extent that the 

HMI believes that these contribute to so-called supply induced demand. 

I. Recommendation to increase synergies between public and private facilities 

302. In this regard the Inquiry has recommended that strategic purchasing of available private 

capacity to supplement capacity in the public sector should be implemented and that 

government should not wait for the NHI before doing so. 

303. Netcare strongly supports greater collaboration between the private and public sectors 

and is open to any initiatives which would enhance the ability of the public sector to 

service patients more broadly.  Netcare has already engaged in a number of public-private 

partnerships with government and is receptive to any further proposals in this regard.  

Indeed, Netcare believes that greater collaboration between the public and private sectors 

would resolve a number of pressing issues which are affecting service delivery in the 

public sector and would readily participate in any initiatives which are designed to 

improve health care delivery in South Africa. 
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J. Review of HPCSA ethical rules 

304. The HMI has proposed that consideration should be given to a review of certain of the 

HPCSA ethical rules. 

305. Netcare has indicated in previous submissions that it does not believe that facilities 

should be precluded from employing doctors and that employment of doctors by facilities 

would lend itself to greater efficiencies and potentially to lower costs to consumers in 

certain instances.  The HMI appears to suggest that doctors should be able to be employed 

by facilities in certain cases, but does not indicate what type of cases it has in mind.  

306. Netcare remains of the view that the prohibition against facilities employing doctors 

should be removed, as it is an antiquated provision which takes no account of modern 

realities and does not facilitate the realisation of cost efficiencies in the interests of the 

private sector as a whole. 

307. In relation to practitioners having financial interests in facilities and incentive 

arrangements between practitioners and facilities, Netcare remains of the view that the 

clearest way of resolving any residual issues in this regard would be to limit or eliminate 

any such arrangements. Netcare would be supportive of any remedial steps in this regard.   

K. Mandatory Membership 

308. Several stakeholders have pointed out to the HMI that medical schemes in South Africa 

were operating in an incomplete regulatory environment.  In this respect, while the South 

African medical scheme environment has seen the introduction of prescribed minimum 

benefits (“PMBs”), community rating and open enrolment, a number of other policies 

have not been implemented.  These include a review of PMBs every two years, solvency 

measures for medical schemes, a risk equalisation mechanism and mandatory 

membership.  In particular, several stakeholders have submitted to the HMI that simply 

implementing mandatory membership for individuals above the tax threshold could have 

a significant impact (of approximately 10%) on the average cost of medical scheme 

membership.183 

                                                           
183 HMI Provisional Report, page 105, para 155: “Proponents of mandatory membership argue that if medical 

scheme cover was made mandatory for those above the tax threshold, the average cost of membership would come 

down by approximately 10%.” 
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309. The HMI, while acknowledging the views of stakeholders that there are significant 

potential benefits in the introduction of mandatory membership, not only on the costs of 

providing benefits, but also through a reduction in the real average age of medical scheme 

members and a concomitant decrease in expenditure on PMBs,184 nevertheless adopts the 

position in the Provisional Report that it does not agree with calls for the introduction of 

mandatory membership in the current environment.   

310. In arriving at its conclusion, which is contrary to the submissions of both providers and 

funders, the HMI argues that such a measure would undermine an individual’s discretion 

as to how they choose to spend their income, in particular for low income earners.  In 

this respect, the HMI indicated that “[t]he HMI does not agree with stakeholders calls 

to implement mandatory membership. Any regulation that requires individuals to join a 

medical scheme, in the current environment with high unemployment, takes away the 

decision of how best that individual spends his or her income. As potentially the sole 

bread winner, the individual may wish to spend the money on the household’s more 

immediate needs of food, clothing and education.”185 

311. In its recommendations, however, the HMI argues that, while it itself “supports the 

principle of mandatory membership”, its decision to differ from the views of stakeholders 

on the need to implement mandatory membership rested on its findings that there were 

several inefficiencies in what it described as a “current flawed system”, citing “high and 

rising costs, significant SID, limited competition and no incentives [for funders] to create 

value for members.”186.  

312. In arriving at its conclusion, the HMI has unfortunately not conducted any analysis which 

specifically deals with assessing the potential costs and benefits of introducing 

mandatory membership.  In addition, while it is common cause that South Africa is faced 

                                                           
184 Annexure 5.1 Prescribed Minimum Benefits: On a per-member basis, the cost of providing PMB benefits 

reduce under mandatory membership, in a once off step change. However, it will not fix the bigger problems 

within the system. While there may be an initial decrease in the real average age of medical scheme members, 

and with that, a decrease in expenditure on PMBs, the year on year expenditure patterns will not change 

significantly for medical schemes. This is because mandatory membership does not change the current contracting 

with providers or over utilisation of healthcare services in the system (See Chapter 7 and 8 on Practitioners and 

Facilities as well as Chapter 9 on Supplier Induced Demand) In addition, given the substantial poverty which 

exists in South Africa, and the fact that many middle and high-income earners support large numbers of 

impoverished dependents, careful attention would need to be paid to the ultimate net social equity effects of any 

mandatory membership regulatory reform. While mandatory membership thus remains an interesting and 

potentially extremely useful policy option, the pre-conditions for implementing it are probably not yet in place. 
185HMI Provisional Report, page 107, para 164. 
186 HMI Provisional Report, page 461, para 53 
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with very high levels of unemployment, the HMI has not actually presented any 

supporting demographic analysis and/or income studies to support its conclusions that 

certain sections of the tax base which would make up the potential membership 

population in an environment of mandatory membership would be prejudiced by being 

required to join a medical scheme.  This is a significant flaw given that it appears that 

one of the HMI’s main concerns – high unemployment in the economy – would appear 

to be less of a decisive or direct issue for those who fall within the tax bracket and 

therefore are certainly receiving sufficient income to be taxed (and thus will almost 

invariably be employed, or have no economic need to seek employment due to some 

alternative income stream).  Indeed, the HMI does not even present any analysis which 

identifies a minimum tax threshold for mandatory membership, which is another 

potential option that was not considered.   

313. Netcare’s independent experts differ with the HMI.  It is correct that there is a general 

consensus that costs would come down under a program of mandatory membership, 

particularly for open medical schemes.  This would imply that all employed individuals 

above a certain income level would be required to belong to a medical scheme, ideally 

within an environment with mandated income-based contribution tables.  Given the 

magnitude of the effect of mandatory membership, which the HMI acknowledges would 

be in the region of 10% of total medical scheme contributions, which would be much 

greater than any other remedy suggested by the HMI, Netcare is of the view that an 

intervention of this nature should be strongly reconsidered as a priority relative to certain 

other remedies put forward by the HMI.  

314. Barry Childs of Insight Actuaries points out in his report that assuming a 10% 

saving for the market overall, in line with published SHI estimates and more recent 

work, mandatory membership would result in a saving per capita that would equate 

to approximately R12.5 billion saving per annum.  This cost saving significantly 

outweighs any of the other proposed remedies put forward by the HMI in the 

Provisional Report.  For example, a saving of R12.5 billion significantly outweighs, by 

approximately 463%, the potential savings of R2.7 billion187 identified by the HMI from 

halving the ICU rate per head of population, without the potential unintended 

                                                           
187 HMI Provisional Report, page 8 para 19 
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consequences associated with halving ICU rates of and conceivably restricting care to 

patients who may have no option, but to require ICU treatment. 

VII. Conclusion 

315. As we have set out above:  

315.1. First, there have been significant procedural irregularities with the Inquiry 

process.  These include failures to provide proper access to underlying data, 

failing to hold meaningful public hearings despite originally providing for these, 

the use of experts who appear to be conflicted and/or lack independence, and 

the reliance on a OECD/WHO report, despite its findings not being able to be 

verified, since there was a refusal to provide much of the underlying data.  

315.2. Second, many of the central findings in the Provisional Report in relation to 

facilities are demonstrably unsupported by the available evidence, are found to 

be materially wanting when assessed against sound economic analysis, and are 

based on incomplete, outdated, and unreliable data.  Indeed, in many instances 

the HMI has adopted an approach, which is entirely inconsistent with its own 

stipulations in the Terms of Reference in respect of the need to make factual 

findings based on the evidence and which are consistent with best practice and 

sound analytical methods of competition economics. 

315.3. Moreover, the HMI failed to have regard to previous criticisms by independent 

experts of its prior reports.  These are fundamental failures in the process, 

including a failure to take account of all relevant facts or using or taking account 

of irrelevant considerations (such as relying on incomplete and unreliable 

information and using inappropriate methodologies), which leads to an 

irrational and unfair procedure and findings.  The same holds true for a 

competition market inquiry process when its findings are based on unreliable or 

incomplete information and unsound economic analysis or where there is a 

failure to have regard to, or respond to, independent expert evidence that clearly 

points out these flaws.  
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315.4. Third, many of the recommendations fail to meet not only the requirements of 

practicality and appropriateness, but they are legally impermissible and appear 

to be predicated on material errors of law, in addition to being unconstitutionally 

vague in certain respects.  

316. Had a procedurally fair process been followed from the start, and had Netcare’s 

independent experts’ advice been properly considered earlier, rather than improperly 

being ignored, then the issues that have now arisen with the Provisional Report may well 

have been avoided.  That too is true in relation to the issues of conflict of interest and the 

involvement of Dr Soderlund.  Had transparency and fairness been properly respected, 

the roles of Dr Soderlund and Prof Van Den Heever would have been immediately and 

fully disclosed.  Instead, it has taken numerous efforts by Netcare to obtain clarity.  In 

relation to Dr Soderlund, and despite the HMI’s initial protestations to the contrary, it 

now appears that he was involved in a manner that gives rise to credible questions about 

fairness, conflicts of interest, and transparency.  As late as 11 October, the HMI was yet 

to provide a full answer to the legitimate queries that Netcare had raised, which left no 

real time before the submission date of 15 October for Netcare to finalise its submissions 

on this score.  Furthermore, the senior counsel’s opinion that accompanied the HMI’s 

11 October letter gives rise to further questions, including in respect of Dr Soderlund’s 

role as chief economist for the HMI (something never previously known or disclosed), 

his access to confidential information, and his impact on and involvement in the 

Provisional Report.  Again, there has been no time available to Netcare (which was 

deeply immersed in finalising the submission in time for the deadline, together with 

receiving reports from its independent experts and outside counsel) to interrogate the 

opinion any further, given that it was only disclosed on 11 October, effectively one 

working day before the submissions were due. 

317. In addition to the issues raised above in relation to Dr Soderlund, once it became apparent 

that its confidential information had been provided to numerous third parties appointed 

to assist the HMI, Netcare requested that it be provided with details of all third parties 

which had been provided access to its confidential information as well as copies of the 

confidentiality undertakings signed by such third parties.  Although the HMI provided 

Netcare (on 26 September 2018) with a copy of the confidentiality undertaking signed 

by Dr Soderlund, it has to date failed to provide a list of other third parties which have 
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been given access to Netcare’s confidential information or the confidentiality 

undertakings signed by such parties. 

318. In the face of these serious concerns, transparency failings, mistakes of fact and law, and 

procedural failings, for the HMI to proceed to adopt a Final Report without properly 

considering these relevant considerations, or to persist in taking into account irrelevant 

considerations, would demonstrate a closed mind and a fastidious and irrational 

commitment to its Provisional Report.  In any event, Netcare notes and accepts the 

undertaking by the HMI in its 11 October letter that the HMI will provide “in due course” 

its full response to the issues raised by Netcare.  Given that the HMI has not provided its 

full response to the serious issues set out above, Netcare accordingly has had to reserve 

its right to supplement these submissions, including with reference to the senior counsel’s 

opinion provided to the HMI, when the full response has been received from the HMI 

and Netcare’s own legal representatives have had a proper opportunity to review the 

opinion, its legal foundations, and the HMI’s response  

319. There can be no debate that the HMI’s task is complex, and has proved time-consuming.  

It is for this reason that Netcare and the other stakeholders, at great expense, have walked 

the long road with the HMI in the hope of ensuring that it is in the best position to produce 

an evidentially sound, economically rigorous, and legally permissible Final Report. 

320. Given the procedural failings to date and the impacts on findings in the Provisional 

Report, it is incumbent on the HMI to avoid reliance on reports and inputs that are 

compromised (including, amongst others, chapter 8, and the WHO/OECD report) and to 

confirm expressly that it has done so.  Transparency and fairness require this from the 

HMI.  As indicated already, those same principles lead Netcare to reserve its rights to 

comment further on the apparent conflict of interest of Dr Soderlund, subject to the 

response by the HMI flowing from the HMI’s 11 October letter and the accompanying 

opinion of senior counsel.   

321. It is furthermore important for the HMI to clarify its position about recommendations 

like divestiture, and to explain to stakeholders not only whether those are real 

recommendations (that the HMI stands by, despite the legal issues highlighted therewith 

above), and, if they are, to fully and in detail explain those recommendation and the bases 

for them.  This is essential, in order to allow the stakeholders a fair and meaningful 
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opportunity to respond. Given the very real impact upon rights and interests that such 

recommendations entail, transparency, fair process, rationality and legality require 

nothing less. 

322. We trust that the HMI in formulating the Final Report, will carefully consider and take 

into account the constructive criticisms and suggestions set out in this document read 

with the relevant independent expert reports. 

323. Given the fairly fundamental nature of certain of the issues reflected in this document 

(read in conjunction with the expert reports), we are of the view that the HMI will need 

to substantially revisit and revise various of the recommendations and suggestions 

contained in the Provisional Report.   
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ANNEXURE A 

LIST OF SUBMISSIONS BY NETCARE TO THE HMI 

 Date Report 

1 31 October 2014 “Netcare overview paper” 

 

2 31 October 2014 First Expert report of Greg Harman, “Assessment of Netcare 

Hospital Business’ economic profitability" 

 

3 30 October 2014 Report of Meg Guerin-Calvert, “Market Definition and 

Relevant Markets: Assessment of Competitive Alternatives” 

 

4 30 October 2014 Report of Peter Davis, “Evidence of the Relationship Between 

Netcare’s Prices to Medical Schemes and Local Market 

Concentration” 

 

5 31 October 2014 Report of Peter Davis, “Evidence on Bargaining Between 

Medical Schemes and Netcare in South Africa” 

 

6 31 October 2014 Report of Barry Childs, “Prepared for Netcare Limited in 

Relation to the Competition Commission Healthcare Market 

Inquiry” 

 

7 31 October 2014 “The Regulatory Regime – Impact on Competition and on 

Costs” 

 

8 28 April 2015 

  

Report of Peter Davis, “Response to Public Submissions” 

 

9 29 April 2015 Report of Barry Childs, “Responses to Market Inquiry 

Submissions” 

 

10 30 April 2015 Second Expert report of Greg Harman, “Response to 

submissions made to the Commission relating to the 

profitability of private hospitals in South Africa” 

 

11 30 April 2015 Report of Meg Guerin-Calvert, “Response to Public 

Submissions: Assessment of Competition, Market Conditions, 

and Entry in Healthcare” 

 

12 30 April 2015 “Netcare overview paper” 

 

13 2 November 2015 Third Expert report of Greg Harman, “Response to the 

Commission’s proposed methodology to assess the profitability 

of private hospitals in South Africa” 

 

14 25 February 2016 Opinion prepared by David Unterhalter SC, Max Du Plessis, 

Andreas Coutsoudis and Ayanda Msimang, “Legal 

submissions on behalf of Netcare regarding the rights of access 
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to healthcare and information in the context of the Health 

Market Inquiry” 

 

15 29 February 2016 Fourth Expert report of Greg Harman, “Assessment of the 

economic profitability of Netcare’s Hospital Business under 

the Commission’s published methodology” 

 

16 23 May 2016 Fifth Expert report of Greg Harman, “Response of Greg 

Harman to the OECD Report” 

 

17 23 May 2016 Report of Meg Guerin-Calvert, “Economic Assessment of 

International Comparison of South African Price Levels 

(OECD Working Paper No. 85)” 

 

18 4 July 2016 Report of Peter Davis, “Update on bargaining between medical 

schemes and Netcare” 

 

19 4 July 2016 Report of Meg Guerin-Calvert, “Updated Response to Public 

Submissions: Assessment of Competition, Market Conditions, 

and Entry in Healthcare” 

 

20 20 January 2017 Sixth Expert report of Greg Harman, “Response to the 

Commission’s Assessment of the Economic Profitability of 

Netcare’s Hospital Business” 

 

21 18 September 2017 “Submission in response to discussion document: Health 

Outcome Measurement and Reporting” 

 

22 5 October 2017 Report of Meg Guerin-Calvert, “Supplemental Response to 

Working Paper No. 85 International Comparison of South 

African Price Levels (Release of New Information August 

2017)” 

 

23 30 November 2017 Seventh Expert report of Greg Harman, “Response to HMI / 

KPMG Analysis and Data Request” 

 

24 30 January 2018 

 

 

Eighth Expert report of Greg Harman, “Response to the HMI / 

KPMG Document: 'Profitability Analysis of Healthcare 

Facilities'” 

 

25 28 February 2018 “Submission in response to proposed regulatory interventions 

for licensing of health facilities” 

 

26 12 April 2018 Report of Barry Childs, “Comments on reports published by 

the Health Market Inquiry, December 2017” 

 

 

 


