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SUBMISSIONS TO THE COMPETITION COMMISSION’S HEALTH-

MARKET-INQUIRY (HMI) PROVISIONAL REPORT DATED 5 JULY 

2018 

SEPTEMBER 2018 

1. BACKGROUND 

 

1.1. On 29 November 2013, the Competition Commission (Commission) decided to initiate 

the Health Market Inquiry (HMI) into the state of competition in the private healthcare 

sector. Following this decision, the Terms of Reference were published by the 

Commission in terms of the Competition Act 98 of 1998. The Commission appointed a 

team of experts (herein as the Panel) headed by former Chief Justice Sandile Ngcobo 

to independently conduct the HMI on its behalf.  

 

1.2. On 5 July 2018, the Panel published its provisional report containing its findings and 

recommendations, and invited stakeholders to submit comments on the provisional 

report.  

 

1.3. As academics and consumers of services by medical schemes, we have an interest in 

the outcomes of the HMI and its effects on our community for which we make these 

submissions.  

 

1.4.  Moreover, academics have a responsibility to contribute to the development of the 

wider community and it is with this in mind that these submissions are made.  
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1.5. Additionally, given that the release of the provisional report by the Panel coincided 

with the publication of the Draft Medical Schemes Amendment Bill 2018 for public 

comments, our submissions will jointly comment on the two independent but related 

processes.  

 

1.6.  Our submission is focused solely on the governance of medical schemes, which the 

Panel identifies as one of the major weaknesses that has led to lack of competition in 

the healthcare sector.  

 

2. PANEL’S FINDINGS ON GOVERNANCE  

 

2.1. A fundamental finding by the Panel is that there are regulatory and governance 

failures that contribute to the lack of competition and innovation in the South African 

health care sector.1 

 

2.2. In detail, the Panel observed that: 

 

At the heart of the failure of funders to deliver better value to consumers lie 
multiple problems: a profound lack of transparency (including on scheme options 
and quality of outcomes), a lack of accountability of schemes to members, and a 
failure of governance that align scheme interests too closely with that of 
administrators. The lack of incentives operating at scheme level weakens 
schemes’ resolve to hold administrators to account for delivering value to 
members. Health care costs and administration costs fees are increasing and 
benefit packages cover less care.2 (our emphasis) 

 

2.3.  To partly address this problem, the view of the Panel is that:  

 

Ideally the trustees of schemes should be interceding on behalf of members to 
ensure that they receive value for money and that administrators are delivering 
the best possible value to scheme members. But, the governance of schemes is 
problematic.3 (our emphasis) 

 

                                                           
1 Chapter 10 of the `provisional Report at para 18.  
2 Chapter 10 of the Provisional Report at para 19. 
3 Chapter 10 of the Provisional Report para 22 
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2.4.  According to the Panel, the problem is that:  

 

There are few incentives to ensure that scheme employees, trustees and principal 
officers always act in the best interest of consumers. And even if they tried, 
administrators generally have far more analytical capacity and ‘know how’ than 
schemes and generally make decisions on behalf of schemes, even on key issues 
of strategy. The ‘separation’ between schemes and administrators often seems 
artificial, particularly in the case of large open schemes. This failure in governance 
is severe and is a major concern for the Inquiry.4 (our emphasis) 

 
 

2.5.  Another problem identified by the Panel is that:  

 

A unique feature of the South African private market is that not-for-profit-
schemes are administered by for-profit administrators. Our overall observation is 
that the interests of the for-profit administrators are dominant; scheme members 
and trustees are too weak and or disempowered to force administrators to align 
to schemes members’ interests.5 (our emphasis) 

 
 

2.6.  Based on these findings and observations, the following emerges: 

 

[T]he panel recommends measures to strengthen governance to ensure that 
schemes place greater pressure on administrators to deliver value to members, 
that members place greater pressure on schemes to improve value for money, 
and measures that enable the regulator (the CMS) to exercise more effective 
oversight over funders.6 (our emphasis) 

 

 

2.7.  We have examined the recommendations by the Panel contemplated in the 

preceding paragraph that seek to change the way medical schemes are governed. The 

principle behind the proposed measures by the Panel should be welcomed and if properly 

implemented could positively transform the health care sector to address some of the 

problems identified by the Panel.  

                                                           
4 Chapter 10 of the Provisional Report para 23. 
5 Chapter 10 of the Provisional Report para 24.  
6 Chapter 10 of the Provisional Report para 29.  
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2.8. It is important to note that the Panel observed that the Medical Schemes Bill 

2008, which sought to strengthen governance of medical schemes, was never implemented. 

Implicit in this observation is the recognition by the Panel that part of the current 

governance and regulatory failures in the health care sector can be attributed to the 

inability of the State to implement the proposals in the Medical Schemes Bill 2008.  

 

2.9.  This compelled me to examine the Medical Schemes Amendment Bill 2018 

against the background of the Panel’s findings and recommendations.  

 

2.10. However, before we delve into the Medical Schemes Amendment Bill 2018, we 

will make our own general recommendations to enhance the Panel’s recommendations. We 

will elaborate on our recommendations further below when we address the specific clauses 

of the Medical Schemes Amendment Bill 2018 in the context of the Panel’s findings.  

 

3. REGULATORY FRAMEWORK   

 

South Africa’s Comparable Experience 

3.1.  As alluded to above, we welcome the findings and recommendations by the Panel 

around the need to enhance governance and regulation. However, it is important to 

have regard to comparable regulatory frameworks and international practice, which 

will assist in laying the foundation for our recommendations.  

 

3.2.  Employee benefits is a term that usually refers to employer sponsored social security, 

life insurance, group disability benefits, medical and pension benefits schemes but is 

not limited these. Some employee benefits are required by law such as unemployment 

benefits while others are offered voluntarily by employers to recruit or retain 

employees. In some countries like South Africa and the United States, employers are 

not required to provide medical or pension benefits. However, the law regulates the 

operation of pension or medical schemes once they are established by an employer.  
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3.3.  Because of their common goal—to promote social protection -- medical schemes and 

pension funds are often regulated using similar or identical regulatory instruments, and 

courts tend to apply legal principles from pension fund regulation in the adjudication 

of disputes involving medical schemes and vice versa.7 In fact, both pension funds and 

medical schemes are jointly regulated by some of the country’s financial sector laws 

such as the Financial Institutions (Protections of Funds) Act 28 of 2001; Financial Sector 

Regulation Act 9 of 2017 etc. 

 

3.4.  Moreover, both pension funds and medical schemes are non-profit organizations.  

 

3.5.  As noted by the Panel, the Medical Schemes Act 1998 consolidates all laws regulating 

the governance of medical schemes in South Africa. Chapter 12 of the Medical Schemes 

Act 1998 encapsulates the current uniform governance requirements for medical 

schemes. It provides, in pertinent parts, as follows:  

 

57.     General provisions on governance 

  

(1)     Every medical scheme shall have a board of trustees consisting of 

persons who are fit and proper to manage the business contemplated by the 

medical scheme in accordance with the applicable laws and the rules of such 

medical scheme. 

  (2)     At least 50 per cent of the members of the board of trustees shall be 

elected from amongst members. 

                                                           
7 The ERISA regulates both pension and medical schemes. See, Council for Medical 
Schemes and Others v Liberty Medical Scheme and Another [2013] ZAGPPHC 542; the 
Financial Institutions (Protection of Funds) Act 28 of 2001 (which applies to both 
pension funds and medical schemes); Barnard and Others v Registrar of Medical 
Schemes [2014] ZASCA 111; 2015 (3) SA 204 (SCA); Registrar of Medical Schemes v 
Samwumed Medical Scheme [2018] ZAWCHC 82; Registrar of Medical Schemes v 
Suremed Medical Scheme (201/11) [2011] ZASCA 173 (examining section 63 of the 
Medical Schemes Act which serves a similar regulatory purpose as section 14 of the 
Pension Funds Act); Bestmed Medical Scheme and Others v Council for Medical 
Schemes and Another [2015] ZAGPPHC 268 and Genesis Medical Scheme v Ngalwana 
N.O. and Others [2013] ZAGPPHC 546 (discussing the dispute resolution system under 
the Medical Schemes Act which is identical to the Pension Funds Act and borrowing 
from pension jurisprudence). 
 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2011%5d%20ZASCA%20173
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(3)     A person shall not be a member of the board of trustees of a medical 

scheme, if that person is- 

 (a)     an employee, director, officer, consultant or contractor of the 

administrator of the medical scheme concerned, or of the holding company, 

subsidiary, joint venture or associate of that administrator; or 

  

(b)     a broker. 
  

(4)     The duties of the board of trustees shall be to - 

 (a)     appoint a principal officer who is a fit and proper person to hold such 

office and shall within 30 days of such appointment give notice thereof in writing 

to the Registrar; 

 (b)     ensure that proper registers, books and records of all operations of the 

medical scheme are kept, and that proper minutes are kept of all resolutions 

passed by the board of trustees; 

  (c)     ensure that proper control systems are employed by or on behalf of the 

medical scheme; 

 (d)     ensure that adequate and appropriate information is communicated to 

the members regarding their rights, benefits, contributions and duties in terms 

of the rules of the medical scheme; 

(e)     take all reasonable steps to ensure that contributions are paid timeously 

to the medical scheme in accordance with this Act and its rules; 

 (f)     take out and maintain an appropriate level of professional indemnity 

insurance and fidelity guarantee insurance; 

(g)     obtain expert advice on legal, accounting and business matters as 

required, or on any other matter of which the members of the board of trustees 

may lack sufficient expertise; 

  (h)     ensure that the rules, operation and administration of the medical scheme 

comply with the provisions of this Act and all other applicable laws; and 

   (i)      take all reasonable steps to protect the confidentiality of medical 

records concerning any member’s state of health. 

(5)     Any notice required or permitted to be given to a medical scheme in terms 

of this Act shall, if given to the principal officer, be deemed to have been duly 

given to the medical scheme. 

  (6)     The board of trustees shall - 

(a)     take all reasonable steps to ensure that the interests of beneficiaries in 

terms of the rules of the medical scheme and the provisions of this Act are 

protected at all times; 

 (b)     act with due care, diligence, skill and good faith; 

 (c)     take all reasonable steps to avoid conflicts of interest; and 

 (d)     act with impartiality in respect of all beneficiaries. 



 

7 
 

(7)     A person shall not be a principal officer of a medical scheme if that person 

is- 

 (a)     an employee, director, officer, consultant or contractor of the 

administrator of the medical scheme concerned, or of the holding company, 

subsidiary, joint venture or associate of that administrator; or 

 (b)     a broker. 

(8)     The members of the Board of trustees shall disclose annually in writing to 

the Registrar any payment or considerations made to them in that particular 

year by the medical scheme. (our emphasis)  

  

58.     Administration by intermediary 

  

(1)     No person shall administer a medical scheme as an intermediary unless 

the Council has, in a particular case or in general, granted accreditation to such 

a person. 

(2)     An application to administer a medical scheme shall be made to the 

Council in the manner and be accompanied by such information, as may 

be prescribed, and any other information as the Council may require. 

  (3)     The Council may - 

 (a)     approve the application; 

   (b)     limit such approval to the performance of specified functions; and 

 (c)     review the approval from time to time. 

  (4)     Application for approval in terms of subsection (2) shall be accompanied 

by the fees prescribed. 
 

 

3.6.  Similarly, the Pension Funds Act 24 of 1956 is the primary legislation that regulates 

pension funds in South Africa. Chapter III of the Pension Funds Act deals with the 

governance requirements and is crafted in identical terms to chapter 12 of the Medical 

Schemes Act.8  

 

3.7.  Chapter III of the Pension Funds Act provides, in pertinent parts, as follows:  

 

7A.    Board of fund 

  

                                                           
8 Compare sections 20,22, 24, 26, 29 and 32 of the Medical Schemes Act with sections 
4, 4A, 4B, 5 and 13 of the Pension Funds Act.  
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(1)     Notwithstanding the rules of a fund, every fund shall have a board 

consisting of at least four board members, at least 50% of whom the members 

of the fund shall have the right to elect. 

  

(1A) The composition of the board shall at all times comply with the 

requirements of the rules of the fund and any vacancy on such board shall be 

filled within such period as prescribed. 

  

(2)     Subject to subsection (1), the constitution of a board, the election 

procedure of the members mentioned in that subsection, the appointment and 

terms of office of the members, the procedures at meetings, the voting rights of 

members, the quorum for a meeting, the breaking of deadlocks and the powers of 

the board shall be set out in the rules of the fund: Provided that if a board 

consists of four members or less, all the members shall constitute a quorum at a 

meeting. 

  

(3) 

(a)     A board member appointed or elected in accordance with subsection (1), 

must attain such levels of skills and training as may be prescribed by the 

registrar by notice in the Gazette, within six months from the date of the board 

member’s appointment. 

  

(b)     A board member must retain the prescribed levels of skills and training 

referred to in paragraph (a), throughout that board member’s term of 

appointment. 

  

(4)     A board member must - 

  

(a)     within 21 days of removal as board member for reasons other than the 

expiration of that board member’s term of appointment or voluntary resignation, 

submit a written report to the registrar detailing the board member’s perceived 

reasons for the termination; 

  

(b)     on becoming aware of any material matter relating to the affairs of the 

pension fund which, in the opinion of the board member, may seriously prejudice 

the financial viability of the fund or its members, inform the registrar thereof in 

writing. (our emphasis) 
 

7C.    Object of board 
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(1)     The object of a board shall be to direct, control and oversee the 

operations of a fund in accordance with the applicable laws and the rules of 

the fund. 

  
(2)     In pursuing its object the board shall - 

  
(a)     take all reasonable steps to ensure that the interests of members in terms 

of the rules of the fund and the provisions of this Act are protected at all times, 

especially in the event of an amalgamation or transfer of any business 

contemplated in section 14, splitting of a fund, termination or reduction of 

contributions to a fund by an employer, increase of contributions of members 

and withdrawal of an employer who participates in a fund; 

  
(b)     act with due care, diligence and good faith; 

  
(c)     avoid conflicts of interest; 

  
(d)     act with impartiality in respect of all members and beneficiaries; 

  

(e)     act independently; 
 

  (f)     have a fiduciary duty to members and beneficiaries in respect of accrued 

benefits or any amount accrued to provide a benefit, as well as a fiduciary duty 

to the fund, to ensure that the fund is financially sound and is responsibly 

managed and governed in accordance with the rules and this Act; and 

 

(g)     comply with any other prescribed requirements. (our emphasis) 

 

7D.    Duties of board 

  
(1)     The duties of a board shall be to - 

  
(a)     ensure that proper registers, books and records of the operations of the 

fund are kept, inclusive of proper minutes of all resolutions passed by the 

board; 

  
(b)     ensure that proper control systems are employed by or on behalf of the 

board; 

  
(c)     ensure that adequate and appropriate information is communicated to 

the members and beneficiaries of the fund informing them of their rights, 

https://0-discover-sabinet-co-za.innopac.wits.ac.za/webx/access/netlaw/24_1956_pension_funds_act.htm#section14
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benefits and duties in terms of the rules of the fund, subject to such disclosure 

requirements as may be prescribed; 

  
(d)     take all reasonable steps to ensure that contributions are paid timeously 

to the fund in accordance with this Act; 

  
(e)     obtain expert advice on matters where board members may lack 

sufficient expertise; 

  
(f)     ensure that the rules and the operation and administration of the fund 

comply with this Act, the Financial Institutions (Protection of Funds) Act, 2001 

and all other applicable laws; 

  

(g)     comply with any other prescribed requirements. 
 

  

(2) 

(a)     The board may, in writing and in accordance with a system of delegation 

set out in the rules, delegate any of its functions under this Act to a person or 

group of persons, or a committee of the board, subject to conditions that the 

board must determine. 

  

(b)     The board is not divested or relieved of a function delegated under 

paragraph (a) and may withdraw the delegation at any time. (our emphasis) 

 

7F.    Liability of board member 

  

(1)     In any proceedings against a board member in terms of this Act, other 

than for wilful misconduct or wilful breach of trust, the court may relieve the 

board member from any liability, either wholly or partly, on terms that the court 

considers just, if it appears to the court that - 

  

(a)     the board member has acted independently, honestly and reasonably; or 

  

(b)     having regard to all the circumstances of the case, including those 

connected with the appointment of the board member, it would be fair to excuse 

the board member. 

  

8.       Principal officer and deputy principal officer 

 (1)     Every registered fund shall have a principal executive officer. 
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3.8. It should be apparent from the above that the rules and principles of governance that 

regulate medical schemes and pension funds are similar if not identical.  

 

3.9.  To illustrate this in a pragmatic sense, let’s consider the judgment in PPWAWU National 

Provident Fund v Chemical Energy Paper Printing Wood and Allied Workers Union9  

where the court had to consider whether a resolution adopted by CEPPAWAWU, a 

registered union, to hold accountable trustees of a pension fund appointed by the 

union, was contrary to law and public policy. The court held that resolution was 

contrary to law and unenforceable.10 

 

3.10.  The court reasoned that the trustees owe a fiduciary duty to the fund and to its 

members and other beneficiaries, and that the rules of the fund vest the management 

of the fund in the trustees and make it clear that the fund’s primary object is the 

payment of benefits to its members and other beneficiaries. According to the court, 

this gives rise to fiduciary obligations on the part of the trustees.  

 

3.11. Furthermore, the court noted that sections 7A to 7E of the Pension Funds Act 

created statutory duties which overlap with the pre-existing common law fiduciary 

duties of pension fund trustees.  

 

3.12. The court noted that section 7C(1) makes it clear that it is the fund’s board, and 

not the union, which is entitled and required to “direct, control and oversee” the fund’s 

operations.  

 

3.13. As a consequence, each of the fund’s trustees is required to exercise 

independent judgment as to what constitutes the best interests of the Fund. The court 

                                                           
9 PPWAWU National Provident Fund v Chemical Energy Paper Printing Wood and Allied 
Workers Union 2008 (2) SA 351 (W). 
10 Id at para 42. 
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emphasized that the applicable legal principles are the same as those which apply to 

directors of companies.  

 

3.14. These principles are crisply set out in Fisheries Development Corporation11as 

follows: 

 

“A director is in that capacity not the servant or agent of a shareholder who 
votes for or otherwise procures his appointment to the board... The director’s 
duty is to observe the utmost good faith towards the company, and in discharging 
that duty he is required to exercise an independent judgment and to take 
decisions according to the best interests of the company as his principal. He may 
in fact be representing the interests of the person who nominated him, and he 
may even be the servant or agent of that person, but, in carrying out his duties 
and functions as a director, he is in law obliged to serve the interests of the 
company to the exclusion of the interests of any such nominator, employer or 
principal. He cannot therefore fetter his vote as a director … and … he cannot 
be subject to the control of any employer or principal other than the company.” 

 

3.15. In the court’s view, the above principles apply equally to a trustee of a pension 

fund.  

 

3.16. An interesting point to note is that the Pension Funds Act was amended by Act 

45 of 2013 to make an express requirement that trustees must act independently.  

 

3.17. I submit that the same principles must apply to trustees of medical schemes in 

order to address some of these challenges identified by the Panel. 

 

3.18. Having demonstrated the correlation between pension and medical scheme 

regulation, let me draw your attention to Botswana’s experience relative to the 

principle of independence for trustees that is relevant to South Africa’s medical 

schemes.  

 

                                                           
11 Fisheries Development Corporation of SA Limited v Jorgensen and 
Another; Fisheries Development Corporation of SA Limited v AWJ Investments (Pty) 
Limited and Others 1980 (4) SA 156 (W). 

http://www.saflii.org/cgi-bin/LawCite?cit=1980%20%284%29%20SA%20156


 

13 
 

Botswana’s Experience  

 

3.19. One of the most progressive and innovative pension legislation in our region is 

Botswana’s Retirement Funds Act 27 of 2014 (RFA). To enhance the ruling and principle 

in PPWAWU National Provident Fund v Chemical Energy Paper Printing Wood and Allied 

Workers Union and provide consumer protection, the principle of independence has 

been codified in the legislative framework, which is relevant for our purposes.  

 

3.20. Firstly, section 15(1) of the RFA prohibits pension funds from being self-

administered and requires them to appoint an administrator, whose functions are 

statutorily defined. The section also requires pension funds to appoint other service 

providers such as a custodian, an asset manager, an actuary and an auditor.  

 

3.21. To sum it up, section 15(2) provides that “where a board has appointed a service 

provider in terms of subsection (1), the service provider shall act towards the licensed 

fund and its members as if it has a fiduciary responsibility.” What does this mean?  

 

3.22. It means that the relationship between an administrator and the pension fund 

and its members gives rise to a relationship of trust and confidence in which the 

administrator owes a duty of care, duty of loyalty, a duty to act with impartiality, a 

duty to avoid conflict of interests and a duty to act in the interests of members and a 

pension fund at all times.  

 

3.23. Generally speaking, under section 15(2) of the RFA, a service provider, such as 

an administrator, is deemed to owe the same common law fiduciary responsibilities 

typically owed by a trustee. A breach of these fiduciary responsibilities can be enforced 

by pension fund or individual members independently. 12 

 

                                                           
12 See, eg The Council for Medical Schemes v Genesis Medical Scheme [2015] ZASCA 
161. 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2015%5d%20ZASCA%20161
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2015%5d%20ZASCA%20161
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3.24. The imposition of a fiduciary responsibility towards administrators under the RFA 

has the effect of aligning the interests of the pension fund and its members on the one 

hand and the administrator on the other.  

 

3.25. In the event that this alignment is not adhered to, legal intervention can be 

pursued by any affected party. To complement this, the regulatory framework requires 

that the Board of Trustees must adopt a code of conduct, which must be signed by all 

trustees and anyone involved in the administration of the pension fund. This ordinarily 

includes an administrator.13 

 

3.26. As correctly noted by Laporte and Neudorf, there is no doubt that administrators 

of pension funds (and in our view administrators of medical schemes must be included) 

stand in a fiduciary relationship with pension fund members and it is therefore prudent 

to assume that duties that administrators owe are identical to those owed by trustees.14 

 

3.27. Lastly, the Botswana pension regulatory framework further enhances the 

principle of independence of the trustees. It does this by requiring that every board of 

a pension fund must have at least one independent trustee.15Additionally, Regulation 

12(2) provides that “a trustee shall act independently and exercise powers in a manner 

that is impartial and not influenced by inappropriate considerations and to report the 

Regulatory Authority … any information relating to the affairs of the fund, which in the 

trustee’s opinion may seriously prejudice the financial soundness of the fund or its 

members”.16 These provisions codify the essence of the holding in PPWAWU National 

Provident Fund v Chemical Energy Paper Printing Wood and Allied Workers Union.  

                                                           
13 See section 14(2)(a) of the RFA read with Regulation 15(1) of the Retirement Funds 
Regulation 2016. 
14 Jean-Pierre Laporte and Lorne Neudorf, Canadian pension plan administrators and 
legal liability, 15(3) Pensions 183 (2010), citing Imperial Oil Ltd V Ontario 
(Superintendent of Pension) (1995), 18 C.C.P.B. 198 (PCO) at 205 – 206 (where the 
administrator is referred to a standing in a ‘special fiduciary relationship’ with the 
members courtesy of the fiduciary standard of care). 
15 See section 13(2) of the RFA.  
16 See Regulation 12(2)(a) of the Retirement Funds Regulations 2016.  
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3.28. Let me pause and emphasize that the above regulatory tools are (and should be) 

applicable to the medical schemes context and are relevant to arrest some of the 

regulatory and governance failures identified by the Panel in the South African context.  

 

The United States Experience 

 

3.29. In other jurisdictions, medical schemes and pension funds are regulated under a 

single legislation. For instance, in the United States, the concept of fiduciary 

responsibilities by health care plans and pension funds is at the heartland of Employee 

Retirement Income Security Act of 1974 (ERISA).  

 

3.30. ERISA was designed to establish uniform federal standards for welfare benefit 

plans, including health care plans and pension plans offered through private sector 

employers and unions, and provide access to courts to enforce the terms of these 

employee benefits programs.17  

 

3.31. A health care plan is regulated by ERISA if it is established by an employer or 

employee organization as is the case under the Pension Funds Act and Medical Schemes 

Act respectively. 18 

 

3.32. Under ERISA, a person is deemed to be a fiduciary if he exercises any 

discretionary authority or control in the health care plan.  

 

3.33. In Mertens v Hewitt Assocs19, the US Supreme Court observed that under ERISA a 

fiduciary is understood in functional and not formal terms. In other words, it is the 

                                                           
17 Richard Rouco, Available Remedies Under ERISA section 502(a), 45 Alabama Law 
Review 1994 631– 673; and Molly R. Berkery and Dennis  Vann, Selected Issues 
regarding ERISA, Health Benefit Plans, and State Laws that Address Health System 
Transformation (2013); available at https://www.cdc.gov/phlp/docs/erisa-brief.pdf 
18 See, 29 United States Code section 1002(1) (2012).  
19 Mertensv v Hewitt Assocs, 508 US 248 (1993). 

https://www.cdc.gov/phlp/docs/erisa-brief.pdf
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functions performed by an individual that are dispositive as to whether a such person 

is a fiduciary.20 

 

3.34. In that sense there is no doubt that administrators of medical schemes in South 

Africa would qualify as ERISA fiduciaries because of the discretionary functions they 

exercise or perform. You may recall that the Panel found that administrators make 

decisions, including on key issues of strategy, on behalf of medical schemes. 21 

 

3.35. The consequences of being deemed as an ERISA fiduciary is outlined in 29 US 

Code Chapter 18, Subchapter I, Subtitle B, Part 4 section 1104, as follows: 

 
“...a fiduciary shall discharge his duties with respect to a plan solely in the 
interest of the participants and beneficiaries and (A) for the exclusive purpose 
of: (i) providing benefits to participants and their beneficiaries, and (ii) 
defraying the reasonable expenses of administering the plan; (B) with the care, 
skill, prudence and diligence under the circumstances then prevailing that a 
prudent man acting in like capacity and familiar with such matters would use in 
the conduct of an enterprise of a like character and with like aims...”22 

 

3.36. A fiduciary who fails to follow these principles or conduct may be personally 

liable to restore any losses to the health plan or beneficiary. 

 

3.37. In a recent decision by the US Supreme Court in CIGNA Corp v Amara,23the court 

expanded available remedies, including monetary remedies, for breaches of fiduciary 

                                                           
20 In the South Africa context, the Constitutional Court has used the same reasoning 
on the question of determining whether a function constitutes administrative action. 
The court has explained that the focus of any analysis of this sort must be on the 
function being performed and not the functionary. See, Sidumo v Rustenburg 
Platinum Mines Ltd 2008 (2) SA 24 (CC) at para 81; President of the RSA v SA Rugby 
Football Union 1999 (10) BCLR 1059 (CC) at para 141; Fedsure Life Assurance Ltd v 
Greater Johannesburg Transitional Metropolitan Council 1998 (12) BCLR 1458 (CC). 
21 See, Chapter 10 para 23 of the HMI provisional report finding that administrators in 
South Africa make decisions including strategic ones.  
22 https://www.law.cornell.edu/uscode/text/29/1104  
23 131 S Ct 1866 (May 16, 2011). 

https://www.law.cornell.edu/uscode/text/29/1104
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duties.24 While this case involved a pension fund, its holding has implications on health 

care plans.25 

 

3.38. One of the typical breaches of fiduciary obligations under ERISA that may 

resonate within the South African healthcare sector scenario is the lack of transparency 

such as the failure to provide relevant information to members.26 

 

3.39.  Lastly, let me explore a bit further the possible implications of the CIGNA v 

Amara case in ways that are useful to the South African health care sector context.  

 

3.40. One of the most revealing cases involving alleged breaches of fiduciary duties by 

a health plan provider is Kenseth v Dean Health Plans.27 In this case, the plaintiff 

claimed that the health care provider breached its fiduciary duties by denying coverage 

for an operation the plaintiff had undertaken. This was despite the fact that the health 

care provider had informed her, through its call center, that the operation would be 

covered. The decision to deny coverage left the plaintiff with medical bills totaling 

more than $77,000.   

 

                                                           
24 See, Kenseth v Dean Health Plan 610 F.3d 452 (7th Cir. 2010) (confirming that the 
relief available for a breach of fiduciary duty under ERISA is broader than we have 
previously held, and broader than the district court could have anticipated before the 
Supreme Court’s decision in Cigna v Amara.) at 23. 
25 See, Jean Tomasco, Esquire, ERISA Health Plans: Changes and Challenges in the 
Fiduciary Arena 5 (2011) (discussing the implications of the Cigna v Amara on health 
plans), available at http://www.rc.com/documents/ERISA_Health_Plans__Nov11.pdf  
26 See for example, The Council for Medical Schemes v Genesis Medical Scheme [2015] 
ZASCA 161 (ruled that medical scheme may not by its rules avoid obligation to pay full 
costs of treatment even where administered in a private institution). See also, 
Pipefitters Local 636 v Blue Cross & Blue Shield of Mich, 213 Fed. Appx. 473 (6th Cir 
2007) (alleging that Blue Cross and Blue Shield of Michigan, the health plan’s former 
insurer, breached its ERISA-imposed fiduciary duties by refusing to provide the health 
plan with information about the discount arrangements it had with medical 
providers).  
27 Kenseth v Dean Health Plan, Inc 568 F.Supp.2d 1013 (WD Wis 2008). 

http://www.rc.com/documents/ERISA_Health_Plans__Nov11.pdf
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2015%5d%20ZASCA%20161
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2015%5d%20ZASCA%20161


 

18 
 

3.41. The district court granted summary judgment in favor of the health care 

provider. The US Court of Appeals found that the facts supported a finding that the 

Health care provider breached its fiduciary duty to the plaintiff by failing to provide 

her with clear information about her benefits.28 

 

3.42. However, the court remanded the case on the question of remedies. At the time 

of its decisions, there was an open question as to whether ERISA authorized equitable 

relief in favor of an individual for a breach of fiduciary duty by a health care provider.  

 

3.43. The case ended up at the Appeals Court for the second time. This time it was 

due to a recent Supreme Court decision in CIGNA v Amara, which pronounced on the 

scope of remedies under ERISA for breach of fiduciary duties. The Court of Appeals held 

that following the judgment in CIGNA v Amara, the plaintiff in Kenseth v Dean Health 

Plans may seek make-whole money damages as an equitable remedy under ERISA if she 

can demonstrate that the Health care provider breached its fiduciary duty to her and 

that the breach caused her damages.29  

 

3.44. The Court of Appeals reasoned that CIGNA v Amara “substantially changes our 

understanding of the equitable relief available under” ERISA. It observed that 

“[Plaintiff] has argued for make-whole relief in the form of monetary compensation for 

a breach of fiduciary duty from the start of this litigation. We now know that, in 

appropriate circumstances, that relief is available under section 1132(a)(3)[of ERISA]”. 

The Court of Appeal remanded the case so that the district court may address the 

question of whether the Health care provider breached its fiduciary duty and whether 

that breach was the cause of any harm that the plaintiff suffered.  To put it differently, 

the appellate court left it to the district court to determine in the first instance what 

form any equitable relief should take in light of the particular circumstances of the 

case.  

                                                           
28 Kenseth v Dean Health Plan, 610 F.3d 452 (7th Cir. 2010) 
 
29 Id at 30. 
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3.45. It is our submission that the problem in South Africa, which causes the 

misalignment identified by the Panel may be due to the fact that administrators are 

not burdened with fiduciary responsibilities towards medical schemes and its members, 

and therefore have no legal incentives to act in the best interests of members or 

medical schemes.  

 

4. RECOMMENDATIONS 

 

In light of the above observations, I submit that in order to enhance the governance of 

medical schemes and address regulatory and governance failures identified in the 

Provisional Report, the Panel should consider recommending the express imposition of 

fiduciary responsibilities on administrators and other service providers as is the case in 

Botswana under the RFA and United States under ERISA. This will address the concerns 

identified by the Panel in the following ways:  

 

4.1. It will improve accountability by medical schemes and administrators to members 

because both medical schemes and administrators will be legally expected to act in the 

interest of the scheme and its members.  

 

4.2. It will ensure that the interests of medical schemes and administrators are closely 

aligned in a legal sense and can be enforced as such by the schemes or its member 

directly in order to hold the administrator accountable. The potential pain of being 

held liable for breach of fiduciary duties is incentive enough for administrators to act 

in the interests of members at all times.  

 

4.3. Given the findings by the Panel that administrators generally make crucial decisions on 

behalf of medical schemes, it goes without say that administrators stand in a fiduciary 

relationship with scheme members and should be expected to comply with fiduciary 

duties and accountable to those decisions.  
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4.4. Under the current state of affairs, administrators are not accountable yet they make 

crucial discretionary decisions that affect members and that should be made by 

trustees. In order to close this governance gap and ensure that trustee do not abdicate 

their responsibilities. I propose two things: 

 

4.4.1. Administrators should have the burden of complying with fiduciary 

responsibilities due to the functions they perform on a daily basis. The Panel 

should directly address the artificial separation between medical schemes 

and administrator by recognizing the reality that administrators, just like 

trustees, occupy a relationship of trust vis a vis medical scheme members 

and therefore the Panel must take this line of thought to its logical 

conclusion by imposing fiduciary responsibilities on them. There is wisdom 

in the drafters of ERISA, as confirmed in Mertens v Hewitt Association, that 

recognizes a fiduciary not because of any formal appointment but due to 

their functionality.  

 

4.4.2. That the Medical Schemes Act should require at least one independent 

trustee to serve on the board of a medical scheme. I make this suggestion 

because there is a suggestion in the Panel’s finding that the reason 

administrators make crucial strategic decisions on behalf of medical 

schemes is because they have knowledge capacity and know how than 

trustees of medical schemes. Therefore, if it is about technical know-how 

then the law should capacitate every board of a medical schemes with an 

independent trustee, who must bring expert knowledge to the Board, in 

order to ensure that decisions are made by officials who can be held 

accountable for them.  

 

4.5. Whilst, the artificial separation between medical schemes and administrators may not 

be removable entirely, the recommendations made here will ensure that members’ 

interests are protected at all times under the pain of potentially legal remedies against 

those decision makers.  
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4.6. Moreover, the line of accountability will no longer be blurred as it is at the moment.  

  

4.7. Presently, if administrators make discretionary decisions on behalf a medical scheme 

which cause prejudice to the medical scheme or its members, in theory, it is the 

trustees who should be held accountable but in fact it is the administrator who made 

the decision (in appropriate cases). Why shouldn’t the administrator be held 

accountable for these discretionary strategic decisions made on behalf of medical 

schemes? The recommendations made here will ensure that each decision maker is held 

accountable for their decisions.  

 

4.8. In addition, the suggestion above will ensure that legally, member interests, are 

dominant since administrators will be required to act with extreme loyalty to members 

and not their shareholders. This will also empower trustees or members alike to force 

administrators to align to the medical scheme members’ interest through the rule of 

law.  

 

4.9. I support the recommendation by the Panel in paragraph 29 to adopt measures to 

strengthen governance to ensure that medical schemes place greater pressure on 

administrators to determine value for money and for members to place greater pressure 

on the medial scheme to improve value for money. The problem with this 

recommendation is that it omits to include measures that empower members to place 

pressure directly on the administrator for value for money like the plaintiff in Kenseth 

v Dean Health Plan and obtain appropriate remedies. In other words, what is missing 

from the recommendations by the Panel are measures to legally empower members to 

pressure administrators. This gap will be closed by adopting our recommendations—to 

impose fiduciary responsibilities on administrators and other service providers in the 

similar fashion as has been done in the United States and Botswana. This leads me to 

delve into the Medical Schemes Amendment Bill 2018.  

 

5. Medical Schemes Amendment Bill 2018 (herein after as Bill 2018) 
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5.1.  Among other things, the Bill 2018 seeks to amend the provisions regulating how medical 

schemes are governed. These proposals are contained in Chapter 11A of the Bill 2018.  

 

5.2. Clause 56C encapsulates the duties of the board of trustees. The problem with this 

clause is that it does not incorporate a duty of trustees to adopt a code of conduct. I 

propose that the duty to adopt a code of conduct should be expressly provided for in 

the Bill 2018 because it is an important tool of governance.  

  

5.3. I also propose that in addition to trustees and the principal officer, the Bill 2018 should 

require an administrator to be bound by the code of conduct. I believe this will be a 

good measure to ensure the alignment of the administrator and the medical schemes 

trustees from a governance point of view. What is more, by including the requirement 

of a code of conduct in the Bill 2018, this will give the code legal teeth from an 

enforcement point of view.  

 

5.4. Clause 56D of the Bill 2018 provides as follows:  

 

“A person may not be an officer in more than one medical scheme at the same time.” 

 

5.5. While I commend the fact that the Bill 2018 seeks to address instances of conflict of 

interest, clause 56 falls short of acceptable standards to address the concerns and 

findings of the Panel.   

  

5.6. The problem is that Clause 56D of the Bill 2018 generally does not make an express 

commitment ensuring that those who govern medical schemes act independently and 

avoid conflicts of interests at all times. The prohibition from serving in more than one 

office in a medical scheme, which clause 56D seeks to achieve, is but one aspect of 

addressing conflict of interests. The purpose of conflict of interests’ measures must be 

to ensure that decision makers act independently and with loyalty to the organization. 

In its current from clause 56D does not adequately achieve this objective.  
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5.7.  Contemporary literature on regulation supports the propositions that good regulation 

should be problem focused and goal oriented.30 In a study conducted at a time of 

heightened concern around the global economy, professor Haines observes that sharply 

defined and suitably enforced regulation can achieve set goals.31 In the South African 

medical schemes context, no regulatory reform can rationally be pursued without being 

underpinned by the imperatives of independence of trustees. Given the findings of the 

Panel, I submit that it is crucial for the Bill 2018 to entrench the principle of 

independence. Without an entrenched principle of independence in the Bill 2018, South 

Africa will not be able to adequately address the problems identified by the Panel. The 

Bill 2018 must focus on the problems identified by the Panel and must introduce 

regulations aimed at solving those governance problems. 

  

5.8. Further, any steps taken by the State to adopt the Bill 2018 in its current form (without 

entrenching the principle of independence for trustees and imposing fiduciary 

responsibilities against administrators) may be ineffective and unreasonable to address 

the interests of South Africans as enjoined in section 7(2) of the Constitution. As such, 

it could render the Bill 2018 constitutionally suspect.   

 

5.9.  The Constitutional Court has ruled in Glenister v President of the Republic of South 

Africa32 that section 7(2) of the Constitution, which requires “the State to respect, 

protect, promote and fulfil the rights in the Bill of Rights,” imposes a positive obligation 

on the state and its organs ― to provide appropriate protection to everyone through 

laws and structures designed to afford such protection.33 The Constitutional Court 

further ruled that implicit in section 7(2) is a constitutional obligation and requirement 

that the steps the State takes to respect, protect, promote and fulfil constitutional 

                                                           
30 Fiona Haines, The Paradox of Regulation: What Regulation Can Achieve and What It 
Cannot (Edward Elgar Publishing 2011) at 8. 
31 Id at 8. 
32 Glenister v President of the Republic of South Africa 2011 (3) SA 347 (CC) para 189-
190. 
33 Id at para 189-190. 
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rights must be reasonable and effective. For example, in that case, the Constitutional 

Court found that the steps taken to create an anti-corruption unit that is not adequately 

independent would not constitute a reasonable step.34 

 

5.10. The Court further ruled that since section 8(1) of the Constitution provides that 

“the Bill of Rights binds the legislature, the executive, the judiciary and all organs of 

state”, it follows that Parliament, when enacting legislation such as the Bill 2018, must 

give effect to the positive obligations section 7(2) imposes on the State.35 

 

5.11. The same obligation is imposed on the Executive so that when it initiates 

legislation it must give effect to the rights in the bill of rights. 

 

5.12. Based on the above, I submit that there is a constitutional imperative for the 

state to transform the health care sector and promote and maintain competition in 

South Africa thereby enhance the achievement of substantive equality (especially 

among those people who are disadvantaged by deliberate unfair discrimination laws);36 

                                                           
34 Id at para 194. 
35 Id at para 194; Rail Commuters Action Group and Others v Transnet Ltd t/a Metrorail 
2005 (2) SA 359 (CC) at para 69 (ruling that “in some circumstances, the correlative 
obligations imposed by the rights in the Bill of Rights will require positive steps to be 
taken to fulfil the rights”); Carmichele v Minister of Safety and Security [2001] ZACC 
22; 2001 (4) SA 938 (CC); 2001 (10) BCLR 995 (CC) at para 44 (ruling that “in some 
circumstances there would also be a positive component which obliges the state and its 
organs to provide appropriate protection to everyone through laws and structures 
designed to afford such protection”); and Investigating Directorate: Serious Economic 
Offences v Hyundai Motor Distributors 2000 (1) SA545 (CC), para.21.(ruling that “all 
statutes must be interpreted through the prism of the Bill of Rights. All law-making 
authority must be exercised in accordance with the Constitution [because the] 
Constitution is located in a history which involves a transition from a society based on 
division, injustice and exclusion from the democratic process to one which respects the 
dignity of all citizens, and includes all in the process of governance. As such, the process 
of interpreting the Constitution must recognise the context in which we find ourselves 
and the Constitution’s goal of a society based on democratic values, social justice and 
fundamental human rights. This spirit of transition and transformation characterises 
the constitutional enterprise as a whole.) 
36Minister of Constitutional Development and Another v South African Restructuring 
and Insolvency Practitioners Association and Others [2018] ZACC 20 (where the 

http://www.saflii.org/za/cases/ZACC/2001/22.html
http://www.saflii.org/za/cases/ZACC/2001/22.html
http://www.saflii.org/cgi-bin/LawCite?cit=2001%20%284%29%20SA%20938
http://www.saflii.org/cgi-bin/LawCite?cit=2001%20%2810%29%20BCLR%20995
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the right to health and other related rights. It is against is background that our 

submissions must be understood and construed. 

 

5.13. Therefore, I propose that Clause 56D should be amended to incorporate an 

express requirement that trustees and anyone involved in the administration of a 

medical schemes, especially administrators, must act independently.  

 

5.14. Clause 56I of the Bill 2018 provides for the duty of care to be exercised by 

trustees and the chief executive officer. The clause reads as follows:  

 

56I A board of trustees and chief executive officer must, at all times- 
(a) take all reasonable steps to ensure that the beneficiaries’ interests in terms 
of the medical schemes rules and provisions of this Act, are protected at all 
times; 
(b) act in good faith and exercise due care and diligence in the exercise or 
performance of their powers, duties and functions under this Act; 
(c) take all reasonable steps to avoid conflicts of interest, and recuse 
themselves upon becoming aware of such a conflict; and 
(d) act with impartiality and objectivity in relation to all beneficiaries. 
 

5.15. The problem with clause 56I is that the duties it imposes on trustees and the 

Chief Executive officer do not apply to administrators and other service providers 

despite the fact that administrators make crucial decisions  that should typically be 

made by a fiduciary on behalf of medical schemes and its members without associated 

legal accountability.  

 

5.16. I believe that clause 56I should be enhanced significantly by requiring the 

administrators to comply with the duties it imposes. 

 

5.17. Specifically, I propose that clause 56I should read like this:  

 

                                                           

dissenting opinion correctly recognised that the word previously disadvantaged is a 
misnomer because the beneficiaries of section 9(2) of the Constitution continue to be 
disadvantaged today) at para 69. 
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56I A board of trustees, chief executive officer and administrator must, at all 
times- 
 
(a) take all reasonable steps to ensure that the beneficiaries’ interests in terms 
of the medical schemes rules and provisions of this Act, are protected at all 
times; 
 
(b) act in good faith and exercise due care and diligence in the exercise or 
performance of their powers, duties and functions under this Act; 
 
(c) take all reasonable steps to avoid conflicts of interest, and recuse 
themselves upon becoming aware of such a conflict; and 
 
(d) act with impartiality and objectivity in relation to all beneficiaries. 
 

 

5.18. One could argue that it is not necessary to impose the above fiduciary 

responsibility on administrators because trustees of medical schemes could hold 

administrators accountable through the contract and service level agreement between 

them. In other words, the law of contract and the remedies under it can be employed 

by trustees or members to improve value for money in relation to administrators. There 

are two major weaknesses in this argument.  

 

5.19. Firstly, while the law of contract may provide a platform for trustees to put 

pressure on administrators, this does not extend to members of the medical schemes 

because they have no privity of contract with administrators. This problem has 

manifested itself in the pension funds industry where a fair bit of research has been 

conducted to explore how it disempowers pension fund members to vindicate their 

rights as against insurance companies/administrators who contract with pension funds 

particularly in relation to the re-insurance of disability benefits in favor of members. 

 

5.20. Re-insurance policies have become a common practice in South Africa where 

pension funds re-insure their risk benefits (mostly death or disability) with insurance 
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companies to guard against the risk of insolvency of the fund if a series of claims are 

paid out in a short space of time.37  

 

5.21. Commentators have explained that under these policy arrangements, insurers 

require that they be notified within a specific time period after the happening of an 

event giving rise to a claim.38 This reporting mechanism enables the insurer to consider 

the claim within a reasonable period of time immediately after the event.39  

 

5.22. These time periods are normally captured in the fund rules or in a separate re-

insurance policy between the fund and the insurance company, and the failure by a 

pension fund to submit a claim within the specified period may result in a claim being 

rejected on this basis alone despite its merits.40 

 

5.23.  In most re-insurance policies entered into between a pension fund and insurers, 

the latter often gets the final say on whether or not a participant is entitled to benefits. 

                                                           
37 See, Mtendeweka Mhango, Adjudicating Insurance and Pension Products Under the 
South African Pension Funds Act 24 of 195, 28(2) Speculum Juris (2014) at 111;  Naleen 
Jeram, Participating Employers under Scrutiny in Disability Claims 29 Industrial Law 
Journal (2008) at 51. 
38 For a discussion of the practice by pension funds to re-insure disability benefits and 
the jurisdictional problems associated with it, see Mhango and Jeram above.    
39 Jeram at 51-7. 
40 Id.  

http://0-www.heinonline.org.oasis.unisa.ac.za/HOL/Page?handle=hein.journals/iljuta29&div=8&start_page=51&collection=journals&set_as_cursor=3&men_tab=srchresults
http://0-www.heinonline.org.oasis.unisa.ac.za/HOL/Page?handle=hein.journals/iljuta29&div=8&start_page=51&collection=journals&set_as_cursor=3&men_tab=srchresults
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5.24. In the event that the insurer repudiates a claim pursuant to the re-insurance 

policy, the problem that arises is that such repudiation may immediately translate into 

a pension fund’s repudiation of the fund member’s claim under the rules.41  

 

5.25. This is a precursor to a bigger problem, which is that the fund member is unable 

to seek a remedy against the insurer before any court or tribunal because of the lack 

of privity of contract between the fund member and the insurer.  

 

5.26. Furthermore, the pension fund has a defence, which is difficult to overcome, 

against the fund member, which is that they (the pension fund) submitted the member’s 

application to the insurer in accordance with the rules of the fund and it is the insurer 

who repudiated the claim and thus should not be the one taken to task.42  

 

                                                           
41 For a discussion of this problem in the South African context, see, Van der Linde v 
Telkom Retirement Fund [2004] 11 BPLR 6257; Mtendeweka Mhango, When Should a 
Pension Fund Require a Member to Undergo Medical Treatment As a Condition for 
Receiving Permanent Disability Benefits? A Critical Review of the Pension Fund 
Adjudicator’s Determinations, 28 Industrial Law Journal 1472(2007) (discussing the 
Van der Linde v Terlkom Retirement Fund and the problems of re-insurance 
agreements). See also, Determination Number D06/07\136 on TPD decisions and 
trustees' fiduciary duties by the Superannuation Complaints Tribunal (describing this 
practice and the problems associated with it as undesirable in Australia), Quarterly 
Bulletin, Issue No 48, 1 April 2007 – 30 June 2007at 9-10. Available at 
http://www.sct.gov.au/downloads/SCTJun07Bulletin.pdf. 
42 See, Van der Linde v Telkom Retirement Fund [2004] 11 BPLR 6257 (PFA); Pienaar v 
Consol Group Pension Fund and Other PFA/GA/97/98 (unreported( where a dispute 
concerning the failure of the employer to submit a disability claim with the fund on a 
member’s behalf was deemed not to constitute a complaint); and Seethal v Metal and 
Engineering Industries Permanent Disability Scheme PFA/KZN/2719/01 
(unreported)(held that a dispute concerning the repudiation of a permanent disability 
claim by a permanent disability scheme was not a complaint within the meaning of 
the Pension Funds Act because the permanent disability scheme was not a pension 
fund organization).  

http://www.sct.gov.au/downloads/SCTJun07Bulletin.pdf
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5.27. The insurer also has a potential defence against any action by a pension member 

by advancing that the Pension Funds Adjudicator has no jurisdiction to hear the dispute 

because it is not a complaint within the meaning of the Pension Funds Act.43  

 

5.28. This problem is relevant and applicable to the medical schemes sector where 

schemes members could potentially be frustrated by the same obstacle, and it is the 

reason why the law of contract would not work to empower medical scheme member. 

Given this reality, the law of contract could only be an effective tool in the hands of 

trustees of the medical schemes.   

 

5.29. Hence, the question is how can the law ensure that medical scheme members 

confronted with the above problem are protected? Our submission is that one means of 

ensuring protection is to impose the pre-existing common law fiduciary duties that 

require fiduciaries to act in the best interest of beneficiaries on administrators.  

 

5.30. Lastly, the law of contract has already proven to be an ineffective tool for 

trustees to improve value for money. The problems identified by the Panel have arisen 

under the current legal framework despite trustees being empowered with contractual 

rights to pressure administrators to improve on value for money. Hence, it would be 

irrational to expect that administrators would suddenly be successfully pressured by 

trustees to improve their services using a tool that has always been at their disposal.  

 

5.31. Therefore, any argument against the imposition of fiduciary duties on 

administrators should be rejected.  

 

5.32. Clause 56O of the Bill 2018 provides as follows:  

 

                                                           
43 See, Hildebrand v Telkom Retirement Fund & Others [2005] 5 BPLR 405; De Wet v 
Cargo Carriers Retirement Fund and Another [2004] 5 BPLR 5682; and Leoschut v 
National Health Laboratory Services Retirement Fund, PFA/WE/6720/2005/NVC 
(2007)(unreported); and Mungal and Another v Old Mutual [2010] 2 All SA 139 (SCA); 
2010 (6) SA 98 (SCA). 
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56O The Registrar may in writing direct a medical scheme- 
 
(a) to apply, in the manner indicated by the Registrar in the directive, any rule 
of that medical scheme specified in that directive which is being applied by the 
medical scheme in a manner inconsistent with the provisions of this Act, 
 
(b) to take steps specified in the directive which are necessary to ensure that 
the medical scheme complies with the provisions of this Act, or 
 
(c) where, in the opinion of the Registrar the medical scheme or any of its 
offices are acting or have acted in a manner which is contrary to the best 
interests of the members of the medical scheme, to cease so acting or to 
remedy the adverse consequences of having so acted. 
 

5.33. Like Clause 56I above, Clause 56O is problematic because it does not apply to 

administrators, who are accredited in terms of section 58 of the Medical Schemes Act. 

 

5.34. Therefore, I propose that clause 56O should be amended to make it applicable 

to administrators and perhaps other service providers. This proposal is aligned with our 

proposed changes to clause 56I above. The new clause 56O should read as follows: 

 

56O The Registrar may in writing direct a medical scheme- 
 
(a) to apply, in the manner indicated by the Registrar in the directive, any rule 
of that medical scheme specified in that directive which is being applied by the 
medical scheme in a manner inconsistent with the provisions of this Act, 
 
(b) to take steps specified in the directive which are necessary to ensure that 
the medical scheme complies with the provisions of this Act, or 
 
(c) where, in the opinion of the Registrar the medical scheme, any of its offices 
or the administrator are acting or have acted in a manner which is contrary to 
the best interests of the members of the medical scheme, to cease so acting or 
to remedy the adverse consequences of having so acted. 

 

5.35. One might ask the question: what is the wisdom of our reliance on principles 

from pension regulation ? 

The answer is that there is uniformity in the manner in which the legislature in South 

Africa (and intentionally) and the common law regulates pension funds and medical 
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schemes. Hence, there is wisdom in our proposal to borrow principles from how pension 

funds are regulated. 
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