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JUSTICE NGCOBO Good morning ladies and gentlemen, I think we are
ready to start. The first presenter is going to be Dr Jeffrey King. Is he here?
He is here, yes very well thank you so much indeed. I wonder if you could do
us this favor, if you could place your name on the record and also for the
5

purposes of this who would be transcribing your presentation if you could
also spell both your name and your surname.

10

DR KING

I am Dr Jeffrey King, JEFFREY KING.

JUSTICE NGCOBO You have given us an oral presentation, there are 2
documents that I have here. The first document is a letter which is addressed
10

to the Inquiry Director which is about the presentation and then the next
document is a presentation with the heading Objectives, is that yours as well?
DR KING

Yes.

JUSTICE NGCOBO Okay so are there any additional documents that you
20

15

will be relying upon in the course of your presentation?
DR KING

The attachments that I submitted at the initial

submission, basically those are my submissions.
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JUSTICE NGCOBO Would that be the initial submission that was made in
2014?
DR KING

Correct.

JUSTICE NGCOBO Yes okay.
5

DR KING

The only new submission is my slide presentation

which I will be delivering this morning.
10
JUSTICE NGCOBO Yes okay very well. Perhaps if you could just begin
by telling us who you are and where you practice just for the record?
DR KING
10

I am a Specialist Physician Cardiologist practicing at

Sunninghill Hospital in Johannesburg. I have been qualified since 1975. I
have been practicing cardiology; I have worked at 2 separate private hospitals
in my career. I spent my initial 10 years at the Johannesburg Hospital in the

20

academic department of cardiology and I am now currently working in health
care, really monitoring primary and secondary cardiovascular risk protection.

15

JUSTICE NGCOBO When you are ready, you can proceed with your
presentation.
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DR KING

I thank you for the opportunity to participate in this

Tribunal and I also thank the Commission for allowing me to have Mr Stan
Eiser, who is a healthcare expert who basically I have worked with over the
years, really in consultation without any established business connection, I
5

have no conflict of interest to declare on that relationship and if there sort of
business issues related to the actual presentation, he could possibly answer to
that in more detail than I could.

10
I belong to various standard societies as a cardiologist and I have also got
involved in terms of sleep medicines, so I am registered with the actual
10

American Academy of Sleep Medicine and also in terms of my work in terms
of rehabilitation and prevention, I am a member of the actual European
Association for Cardiovascular Prevention and Rehabilitation.

I have no

preferred provider contractual arrangements with any medical scheme funder,
hospital group or third party health funder.
20
15

So my objectives is to cover topics related to prescribed minimum benefits,
the quality of healthcare provision in South Africa and discuss the actual new
management code of conduct, issues related to medical service delivery in
terms of device problems, more particularly related to what we are currently
5|Page
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experiencing within sleep apnea and sleep hypopnea which are conditions
where patients actually stop breathing or under-breathe usually at night,
resulting in what I call nocturnal hypoxia, the lack of oxygenation that drives
cardiovascular risk and then get onto the summary of my conclusions.
5

So as an introduction, this is an extract taken from Mr Eiser’s article that he
published in 2010 where the absence of commercial risk or accountability

10

from funding side of the industry, sets South Africa’s private healthcare
system apart from any other private system in the world, where formalized
access to cover to care exists on large scale. The highly uneven playing field

10

that provides in favor of business over the consumer and the extent to which
the business is taken advantage of, must rank South Africa’s private health
care system amongst the most pronounced, if not the biggest, above
[indistinct 7:15] scams in the world.
So if we concentrate on prescribed minimum benefits, I would like to at the

20
15

outset, define what I mean by cardiac protection, because we as cardiologists,
really protect patients in terms of trying to achieve longevity through
decrease in mortality and morbidity in order to enhance better risk
management for cardiac protection, so whether we use cardiac drugs or
6|Page
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device trials, they are usually designed to target cardiac protection and the
usual in points in any scientific study, is to really lower cardiovascular risk,
starting off with essential changes through what is defined as life style
changes related to mainly stopping nicotine and tobacco extracts, reducing
5

alcohol consumption, today in moderation to what has been reduced now to
fifteen grams a day, which is very little, it equates to 1 glass of wine and
about seventy mils of 2% beer and to advocate regular moderate exercise, at

10

the same time, reducing blood pressure and lipids, cholesterol in the blood
and blood sugar to control potential diabetes through insulin resistance.

10

This therefore reduces the risk of fatal and non-fatal cardiovascular events
which lead to strokes, myocardial infarction, or what we classically call
angina, the symptom of chest discomfort related to blockages within patients’
arteries. This then ultimately will result in reduced mortality and morbidity,
hence promoting survival and longevity.

2015

management

should

include

major

A major consideration in

comprehensive

cardiovascular

co -

morbidities and what we tend to forget about, is the management in terms of
obesity and what I would like to draw attention to, sleep disorders related to
what I have mentioned about sleep apnea and hypopnea.
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Sleep disorder breathing is an important under-recognized, under-managed
condition in South Africa, contributing to cardiovascular risk and there are
studies to show that this is probably more prevalent than bronchial asthma
which we recognize as a major medical illness that needs to be modulated.
5

So I would like to start by comparing what we call evidence based medicine
and what has now developed over the years, as evidence based medicine.

10

Evidence based medicine is a scientific classification where it is really
dependent on 2 aspects. One, classes of recommendations and number two,
levels of evidence and these are categorized into different sub groups, where

10

it can be categorized as Class 1, 2 or 3 based on various recommendations
that come from evidence, or where there is general agreement that given
treatment or procedure, is beneficial, useful and effective.
Conflicting evidence and diversions of opinion, sometimes does exist and
then one needs to adjudicate whether there is usefulness or efficacy in a given

20
15

treatment or procedure and that weight of opinion, may be adjudicated based
on usefulness, efficacy, or less established evidences or opinions. Sometimes
we do not have clinical evidence and this may then be provided through

8|Page
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clinical consent or consensus through expert opinion.
The next category of assessment is levels of evidence, categorized into A B
and C and this comes from our scientific data where the actual high level of
scientific evidence would be data derived from multiple randomized
5

controlled studies or meta-analysis assessing all this and through what has
become more popular recently through genetic mechanisms of understanding

10

Mendelian randomization.

We are all born with certain genetic pre -

dispositions and this may determine illnesses as we develop them over years
and when the actual intensity of science is less, the data may be arrived
10

through single randomized control studies or large non-randomized control
studies.
Thirdly, in terms of consensus of opinion of experience or smaller studies
where retrospective studies may apply or registry’s or the studies may be
completely observational, so in essence, we have levels of science going

20
15

down as Level 3C, or up to Level 1A which gives us the highest equivalent of
evidence based medicine.
This tends to be ignored within our current realm of activity as healthcare
professionals and I would like to address this, that in terms of the evidence
9|Page
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that a Class 3 gives, that evidence or general agreement that given treatment
or procedure is not useful or effective and in some cases, may be harmful,
would be tantamount to actually not applying it.
So this type of therapy may not be recommended being the consensus of a
5

small group of what I call medical spin doctors and I am referring here to
medical directors of medical administrators, who often have a conflict of

10

opinion with healthcare professionals on this basis and one questions whether
this is actually permissible, knowing that in this country, all registered
doctors are obliged to adhere to scientific evidence if you register with the

10

Health Professional Council.
So again, this sort of argument could be extended to non-experts where there
is really just an idea that it may be just a thought process where it is their
belief rather than based on any rudimentary science, so that brings me now to
the definition of evidence based medicine which I used as a mechanism from

20
15

Allan Cassrels who did a review in Cochrane’s reviews in November 2012
and the definition that I have altered to suit the discussion today, is that the
reliance of an opinion of a key opinion leader, whether he may be an
academic professor, associate professor or medical specialist either in private
10 | P a g e
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or public health arena, running a prominent health official, or medical aid
administrator, hospital administrator or when we go down to sales
representatives through the actual pharmacological issues, whether there may
be a pretty attractive blond, brunette or whatever the ethnic origin or culture
5

or creed may apply and often in this situation of not adhering to actual moral
standards of ethics or professionalism or too transparency without declaring
areas of conflict when it comes to healthcare matters, rather than relying on a

10

careful assessment of relevant published scientific peer reviewed research
evidence.

10

So one may ask as an individual who am I to question an expert especially if
it is a physician, a specialist or a prominent medical researcher who you may
assume knows more than one, is able to answer to, so what I am addressing
here, is really the quality of care. If there is going to be a certain level of
evidence, then I think we really need to promote better understanding that

2015

there is a reference standard that we need to address rather than just referring
to the fact that it is me, I am X Y Z and this is what applies and that is my
attitude.
So I think in terms of who is really in control of this fiduciary respons ibility,
11 | P a g e
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I now look at it in terms of who the actual people are in the regulation
facilities that we have in South Africa, when it comes to trustees of medical
schemes, I will address this later, but really, is their dependence on the
trustees to actually coerce activities within medical aid systems which is
5

controlled by the Council of Medical Aid Schemes, who should be controlling
medical schemes in general without any conflict of interest and certainly with
too transparency.

10
We have issues where we have major delays in terms of the Medical Control
Council actually adjudicating on new research development, where R & D
10

costs are obviously needed to be honored through these companies and
therefore held back for whatever the reasons may be and this is out of keeping
what happens internationally, because often we as societies, are dependent on
a relationship that we as cardiologists particularly, are related to the European
Cardiology Association Society.

20
15

So the levels of evidence that comes out there, are really reference and I think
that

cardiology

particularly,

has

these

levels

of

evidence

and

recommendations really categorized for disease management to promote
quality care at levels of recommendations 1 2 and 3 and levels of evidence
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based on A B or C and I think this is what is being neglected in our current
system at the present time, where nobody talks to actual where does the true
evidence lie and really is this is just an individual’s belief on unsubstantiated
evidence, or is it related to any other factor that may prevail.
5

What is the true value of the pharmaceutical society or any other device
company that may be putting these products onto the market, because if we

10

are going to be learning anything from them, are we really adjudicating the
process correctly through this mechanism of being able to adjudicate the
proper quality of care and type of treatment that we give to our patients.

10

In terms of the hospital groups, they are by and large controlled by a self regulatory body called the Hospital Association of South Africa and one
questions the validity of such a regulatory body. A lot of these issues do not
actually involve doctors or patients directly, so one again questions whether
statutory regulation principles really apply, whereas with the healthc are

20
15

professionals, we are all obliged to adhere to the code of conduct implicated
through the health professional body.
So we all know that the prescribed minimum benefits are issues related to the
need to actually cover as the actual Supreme Court found in November last
13 | P a g e
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year, where one of the medical aids really resulted in having to pay at 100%
of actual prescribed benefits, but we don’t see that in reality and the reason
for it I believe, is the way the actual coercement is occurring through the
actual chronic drug allowance and this is a little loophole that exists within
5

the system where the actual drug allowance is allowed to actually coerce
business activity that medical administrators say yes, but we are paying
towards a prescribed minimum benefit, but the actual return in terms of actual

10

remuneration is very low.
If I can give you an example in terms of cholesterol management when these

10

statins which are the drugs that we use to actually decrease levels of low
density cholesterol which is the bad baking powder for atheroma, these
blockages in the arteries, that came on the market at reimbursement rate of
about R250, reimbursement on a medical aid and the co-payment would then
be R50. Today the exact opposite happens years later, where we have a co -

2015

payment of R250 and we have actual reimbursement from the medical aid at
R50, so how does this come about?
Is this a true spirit of honoring a PMB in terms of adherence to 100% cover
and I think this is where the subversity occurs.

If we look at the actua l
14 | P a g e
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mechanisms in which this happens, as I have already said, the biggest
problem here is the actual loophole that exists through applying a chronic
drug allowance and this is what medical aids and administrators often do.
They actually change the actual reimbursement rate to very low cost and this
5

is through cost minimization on very low key products where it often goes
against the evidence that we, as health care professionals, actually have to
provide our patients.

10
So there is very little quality in my opinion that comes about in terms of
addressing it in this manner.
10

So if you look at the various levels of

irregularities situations that occur, I know that the Department of Health was
very strong in trying to get generics utilization in our country and th is was
following the updated version of the Medical and Related Substance Act now
called Act 90 that came into effect in 1997 and the issues here, was that
generic substitution can occur, but it was subject to actual certain regulations,

2015

which I feel are not honored at the present time.
We’ve got patients arriving at pharmacies where this is not actually done.
There needs to be a process intact, but very few people actually go through
the process. If there is a need to actually change from an ethical drug to a
15 | P a g e
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generic drug, this is often subterfuge where the benefits of the substitution
may not be in keeping with what a healthcare professional deems necessary in
terms of the evidence based medicine.
Then the patient is meant to be informed of what these changes are. It is
5

meant to be a process where they are identified in terms of what they need to
know about the original as opposed to what the true generic is and often we

10

have the complaint that the pharmacist told me that the generic is a lot
cheaper than the drug that your healthcare professional actually prescribed for
me and they do the exact same job and basically there is no difference, so

10

therefore take the cheaper product.
I believe that the industry has basically manipulated this to an extent to
actually result in cost minimization to actually engender a profit mechanism.
So this is something that we need to look into it, because pharmacists have to
inform the prescriber and I will show you in my subsequent slides, how I

20
15

actually make a point of going to great lengths writing out the no-substitution
clause that needs to be applied, so pharmacists may dispense the generic
instead of the actual medicine prescribed, unless there are certain terms of
reference that are applied, so if a patient decides that it is expressly forbidden
16 | P a g e
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that he wants to go onto generics, it should be honored and then the patient
pays the necessary co-payment and gets his original drugs.
The prescriber has to write on the actual prescription in his own handwriting,
it cannot be typed, no substitution.
5

I have changed this over the years,

because what I have seen in the industry, that because there is a difference
what I call normal ethical substitution to a generic as opposed to therapeutic

10

substitution, therapeutic substitution is an illegal process and yet this is
condoned ongoing without any address to the pharmaceutical bodies or
anything.

10

I think that the actual mechanisms, which I will address later again, of how
these mechanisms occur, should be better regulated.

The ret ail price of

generics, if it is higher, then obviously the prescribed medication of the actual
ethical product, should be actually prescribed rather than the generic and we
know there are a lot of issues related to the way logistic fees are administered
20
15

in this country, where wholesalers do price situations with companies and
therefore, you might find that the retail price looks equivalent, but if the
logistic figure has changed, obviously there is a greater return in terms of
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profit for the actual supplier in terms of profit.
So the product has to be declared non-substitutable by the actual, if it was
regarded as non-substitutional by the Medical Control Council, obviously this
is not permissible, so here is an example of my prescription where I have an
5

indemnity clause that is right at the end, where I say that I do not agree to any
therapeutic or generic substitution and takes no responsibility for such action

10

to the above prescription of any medical aid funder, medical practitioner,
pharmacist or any healthcare worker without any prior telephonic consent.
This seldom occurs. The only time I get telephone calls, is usually antibiotic

10

related where the dosage is basically questioned.
Therapeutic substitution if I can just elaborate on that, therapeutic
substitution is in a class of drugs. You might have a variety of drugs where
first you get product number 1 and then you get product number 4.

The

evidence base may show that product 4 is a lot better than product 1 and
20
15

therefore, because of the actual mechanisms of the industry, those products
are actually taken on tender prices, or whatever the actual medical formulary
may adhere to and then patients are then prescribed these drugs at far lesser
dosages number 1, lesser frequency and obviously the big question is how
18 | P a g e
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does this affect what we worry about as physicians, what bioequivalence
which is actually does it do the job equally to an ethical drug, or does it
actually do the same job in terms of therapeutic equivalence of achieving
quality care and this is where the subterfuge occurs.
5

So again, the Consumer Protection Act also prohibits the substitution of
goods without the consent of the actual consumer, so if the consumer is

10

willing to pay and I will show you later how the willingness to pay has
escalated at enormous financial cost.

Obviously then under those

circumstances, this can be applied.
10

So if we look at the fundamentals of medical ethics, I stand here before you
questioning my actual compliance with the Hippocratic oath, that if the
Hippocratic oath says that a practitioner should act within the best interest of
the actual patient, the obligation is to be able to make sure that you act within
the interest of your patient, so therefore it is an obligatory phenomenon to

20
15

actually warn your patient that he may not get the necessary outcome you are
trying to achieve by prescribing your ethical medication and coerce through
the current system, where he then may only get a generic based on a medical

19 | P a g e
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aid formulary and therefore, large co-payments are basically applied.
The next one in terms of non-maleficence, the obligation here is first do no
harm, so how can a practitioner do this unknowingly through coercion
through preferred providers status type of relationship with medical aid
5

funders to be able to then coerce a person into actual medical scenarios where
the quality of care based on evidence based medicine, is not complied with.

10

So therefore there are issues related to these kinds of mechanisms and if you
look at the World Medical Association Medicines Act and the Consumer
Protection Act and now with the national health act, it makes it clear that

10

information on all these different drug choices, are done, but if you look at
the length at the queues at some of these pharmacies, you question whether
there is any time for the actual pharmacist or now the intern, the new
pharmacists assistant and often my patients complaint that the assistant is the
one that actually dispensed it and there was really no integration with his

20
15

actual superior who is actually meant to be proctoring him, so I question
whether the regulation actually exists.
This is not part of a mechanism where the actual evidence based and the rules
and regulations of what I have just covered are already covered in terms of
20 | P a g e
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the pharmacist’s fiduciary responsibilities to that patient. Once the patient
gives his or her consent to medicine selected, that medicine should not and
cannot be changed.
In the case of therapeutic substitution, as I said, this is an illegal practice, but
5

it carries on unabatedly in terms of changing one drug from another drug
within a class of action.

10

There are many differences in terms of

pharmaceutical properties that may alter the outcome for that particular
patient and this is what I question in terms of is this not part of the reason
why we achieve poor therapeutic outcomes in South Africa?

10

So if we look at the introduction of all these type of mechanisms, we have a
slide that was actually produced through Discovery Health many years ago in
2004 when they were actually trying to promote the actual Vitality issues and
healthcare issues which showed that South Africa was right at the lower face
of a cost effective diagram where in terms of this block at the bottom left

20
15

hand corner here, South Africa was very low down compared to the USA or
Switzerland or Canada, which is the highly cost effective types of
medications that may be prescribed to patients, allowing them to reach what
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one assumes are quality care.
So if you look at this type of mechanism, you look at India as a country, we
know that they are the mecca of generic medication and look at the cost
effectiveness.
5

The cost effectiveness is extremely low, so is it true that

generics really get the gain and I will show you more evidence as we go
through the slides.

10

So the modus operandi of prescribed minimum benefits is highly questionable
at the present time. I believe this is a moral obfuscation where a new word
has come into the actual dictionary of doctors, called disruptive physician

10

behavior and if I can just define that for you, it is an immoral and unethical
behavior pattern that adversely affects direct communication with your actual
patient through generic issues related to choice of medications and this often
loses focus as was addressed the other day by a cardiologist, that the focus
and the actual concentration of the actual problem at large, is not actually

20
15

adhered to, because one is pushing aside the evidence based and
concentrating more on cost minimization to allow profiteering mechanisms or
to deny access for patients and I think this is part of the major reason that it
needs to be better regulated because this often leads to substantial decrease in
22 | P a g e
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medical outcome where our issues in terms of therapeutic outcome is very
poor.
So if you look at the net therapeutic outcome, my concern is that the medical
administrator takes no commercial risk, really just pushing profiteering
5

mechanisms through his medical aid and administration and the poor
therapeutic outcomes leads to poor cardiovascular protection, leading to

10

greater risk in terms of morbidity and mortality which in essence leads to
earlier sell-by dates, resulting in increased hospitalization costs, which is the
biggest expenditure a medical aid administrator would want to avoid.

10

The contravention of the medical fiduciary responsibility first is to do no
harm and secondly, to actually maintain obligatory magnificence and these
are obviously transgressed.

So the application of this chronic allowance

limit, basically leads to reducing medical reimbursement and obviously the
achievement is in terms of monetary gain on behalf of the funder with poor
20
15

quality outcome for the actual consumer, so in essence, the final outcome is
quality care is sorely compromised.
If you look at the consumers misconception and perception, what the
consumer mistakenly assumes today, is by paying by the higher premium, we
23 | P a g e
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are all concerned about the higher cost of private healthcare, so the higher
premium, one assumes that there is better medical benefits and today, we are
seeing that the top options of medical schemes, are now providing issues
where there is huge co-payments now developing at that level.
5

So one questions where is the validity in trying to actually drive a better
option payment scheme to get an equal or possibly lesser benefit of care to

10

optimization of quality. So co-payments for the actual medications under the
PMB’s, then obviously leads to higher option issues and the false advertising
huge PR advertising that goes through, that all generics are equal, I think that

10

that basically needs to be strongly addressed. I still think we are still obliged,
I haven’t seen or I am not aware of any new regulatory data that has come out
to try and actually say that generics are better for whatever reason. I think
there is a process as I have outlined, that we need to adhere to.
So if I address my appraisal of forensic accounting that Discovery Health

20
15

particularly sends to doctors, this was my results and I would like to bring it
to your attention, where their conclusions at the bottom over here, show that
your actual admissions are much lower for the expected practice potential risk
profile that you have, so as a cardiologist, I am seeing the same patients at
24 | P a g e
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high cardiovascular risk that are very pre-disposed to getting cardiovascular
complications, but the results that they actually showed me, that in terms of
this, my actual hospitalization costs, are dramatically reduced for the actual
formulation of style of practice that I adopt.
5

So if you look at hospitalization which I said earlier on, is the major
expenditure for medical aid administrators, I reduce it by 53% which they

10

wouldn’t tell me what that was equivalent to in terms of monetary value, but
they did tell me that my pathology costs went up by 23% compared to my
peers and this was of a magnitude of R125 000 odd for that particular period.

10

If I look at radiology costs, one would expect the radiology costs to be a lot
higher being an interventionist and that actually showed a major reduction in
terms of 73%, so I question the validity of this type of issue and this is
something that they have sent to me, I haven’t procured it and basically I
question it and this is part of the reason why I am here, to actually question

20
15

how can this continue that if there are preferred provider mechanisms and
they are actually achieving huge monetary savings at this level of
hospitalization, why because I am prescribing non-medical aid formulary type
of drugs that this is still dishonored and the patients are paying huge co 25 | P a g e
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payments and that is my question.

Is this really legal?

Is this not a

mechanism that needs to be looked into?
So if we look further, the actual high cost effectiveness of my management
then by providing more comprehensive cardiovascular risk modification,
5

allowing for this small increase in pathology costs, because I investigated a
little bit more, providing this holistic or comprehensive care, obviously it is

10

going to be more beneficial. So why are we always told that if we are going
to be dealing with primary health care, it is too expensive, it can’t actually be
managed and I question whether this proof of concept can actually be shown

10

in terms of my practice, or whether we should be considering cloning this
actual practice management to be able to achieve what we do.
So now coming to what the Council for Medical Aid Schemes Financial
Report outlines, the cost of care, which are the actual diseases that the cost
and

number

1

in

this

country,

is

hypertension,

number

2,

20
15

hypercholesterolemia and then we get Type 2 diabetes and then we get
hyperthyroidism and then HIV and the issues carry on longer and when the
cardiovascular disease actually continue to the point that we start getting this
big problem related to arrhythmia’s. Atrial fibrillation today has become the
26 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 1

23 February 2016

___________________________________________________________________

new pandemic in our country related to many issues.
Now if we look at sleep apnea per say, this is a slide to show you what the
expenditure is elsewhere in the US and in the European Western countries. It
shows that sleep apnea in terms of reimbursement is much greater than
5

bronchial asthma and how many of our pulmonologists, the lung specialists,
actually deal in this game, so the actual mechanisms that they work in, is

10

within chronic lung diseases, chronic obstructive lung disease, bronchial
asthma and how much is actually considered in terms of sleep apnea.
As president of the actual society, we are arranging a huge conference in

10

August to address this factor, where we are hopefully going to get better buy in in terms of a multidisciplinary approach to look at this comprehensively
because if this slide is correct, then obviously sleep apnea is much more
prevalent than these issues.

20
15

So if we now carry on, in terms of the actual mechanisms, you can see how
the issues if you look at the actual number of diseases that we manage, sleep
disorders need to be higher positioned and in my opinion, it is quoted
internationally as 2% to 4%. It is more likely 30% and you will see why I say
that based on the next few slides, because we are ignoring the management of
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obesity, it is not funded by medical aids on a very regular basis. Certain
medical aids do, but the majority of the bigger ones don’t.
If we then had to look at the top 10 diseases, you can see arrhythmia has now
come in at top 10, but now we are actually looking at obesity and sleep
5

disorders, it is unfunded or very poorly funded at the present time and that is
why you’ve got a person that continues with a bigger problem.

10

Now I would like to draw your attention to the SAGE study. The SAGE
study is a big study that was done by the actual WHO, published in February
2014 considering thirty five thousand patients, where hypertension was

10

basically brought in at 140/90 and the World Health Organization then looked
at 6 countries, 2 in Africa being Ghana and South Africa and then looking at
the Eastern European countries where there was Russia, there was basically
India and China and Mexico was the 6 th country.

20
15

So Professor Lloyd Sherlock showed that in the patients aged 50 years, we in
South Africa now have a prevalence of obesity and overweight problems at
72% in our country and the third heaviest nation in the world and now if you
round it off, it is about 78% prevalence of hypertension, so I will be surprised
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if hypertension management is sitting as high as it is and if generic
medication is what is covering that, let me show you the figures.
In terms of the prevalence of actual disease here in South Africa, the actual
prevalence of disease is sitting at 78%, you now have an issue where you’ve
5

got patients now with treatment values of only 38% awareness and obviously
getting treatment at a much lower level.

10

This study for South Africa

conducted only on 45% of our patient population and look at the outcome?
The outcome was abysmal. We achieved 8% control of hypertension in our
country, being the largest expenditure within the actual South African

10

medical aid context in private healthcare, so something is wrong and we need
to address this.
So if we look at the assumption that generic medications are equivalen t and
equal to, I am questioning whether this is misperceived and misconstrued, so
if we are looking at our future in terms of this country, are we nationally just

20
15

going to continue. Surely there has to be certain terms of reference applied
when we are using generics and we all know that there are different types of
generics from claim generics to what we call normal generics and all the
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generics that get monitored in normal people.
So I would like to give you my appraisal in terms of what the actual
healthcare budget is in South Africa and this is an appraisal from the Council
of Medical Aid Schemes data.
5

A major issue that is left out here is the

medical aid scheme administrator costs and you can see that the costs for the
medical aid administrator are astronomical, together with the private hospital

10

groups, together with the actual administrators, in my opinion, from the
Council, it shows that there is a 35% for the 3 major hospital groups, an
11.2% of the administration, counting for a total expenditure of 46.5%.

10

We as doctors are targeted to be the actual major spends, because of
relationships that doctors have with private hospitals and I think that this is
incorrect.

We have now had the development of new entrepreneurial

billionaires in our country and 2 of them basically sit in the top 20 of
billionaire status in our country and we’ve got a few that are sitting in the 3
20
15

digit multimillion personal, growth in terms of, financial assets.
If we look at what the actual doctors really do, it has always been quoted at
the 28% expenditure rate. If you then take away the actual pathologist and
the radiologist, they are a separate business entity, that their infrastructure is
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very different to the clinician and therefore, their costs are higher and
therefore, one expects the actual mechanisms of expenditure would be higher,
but if you look at clinical specialists in total, that cost according to the actual
Council is only 10% and if you look at what the general practitioner
5

contributes, there is only another 7%, so that totals 17%, so where is the
actual argument justified that doctors are driving the costs.

10

If we look at the mechanisms here in terms of medicines, for the last 10 years
medicines in our country has been static.

There has been no growth in

expenditure to medical costs, it is only the past year it has gone up 10%, so
10

we are now sitting at 16% and I question what, is it, mainly due to because if
you are applying generics, surely this can’t be the reason why the cost has
gone up. So is it that medical aid funders are paying for different reasons and
I attribute this to oncology and more likely biologics, but again, it is a
question that really needs to be answered.

20
15

If we look at it in terms of other benefits here, the lower echelons of the
paramedical team here where there had been increased costs, but again, it
equates to a very negligible amount. The total figure only comes up to 9.5%,
so what is the major deficit on this actual financial disclosure? The biggest
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problem in my opinion in the present time, is the new one called the co-pay
and this is my estimate at the present time, that if you look at what the actual
co-pay and let’s take a conservative figure because we don’t have actual
evidence of what the true figure is for co-payments and if we took an estimate
5

in terms of what the savings plans of certain medical aids is, it is something
like to the order of about R12 billion.

10

If you consider that we are contributing roughly about R136 billion on an
annual basis on private healthcare, if we consider that 30% is a conservative
figure and we rounded this off to R150 billion and then let’s just for argument

10

sake, say this figure came out to R50 billion, that figure is bigger than the
actual premium of the biggest largest medical aid Discovery, that is only
coming out just on R40 billion.
So I question why is this not being addressed, because the analysists are not
actually looking at this co-payment figure, it has gone astronomical, so I

20
15

question whether we are running a truly valid medical aid scheme. So my
conclusion on this particular slide is that doctors are not the cost drivers of
healthcare costs.

Members have a willingness to pay, the co-payment

contributions are probably the highest in the actual medical premium and this
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obviously adds to increasing and affordability.
Medicine costs have been static for 10 years and generic costs are far too high
in my opinion if that is going to be justified at 16%, but I don’t believe it is. I
just think that the usage of generics is mal-aligned. We need to actually put
5

better issues in terms of what we need to achieve in terms of reference and
regulatory responses, so the denial of access in benefit erosion that eventually

10

leads to this, leads to poor quality care, so let’s quickly adjust that.
This is leading to benefit bankruptcy for the individual, so the consumer
vulnerability is at an all-time high.

10

The Health Professional Council

unknowingly is basically illegally disclosing confidential patient information
to third party sources via these ICD10 coding’s, because if you are clever
enough to actually understand coding’s, it is a disease management, so why
are we disclosing this through an ICD 10 code?

20
15

We know that a lot of medical aids don’t use the coding system to do the
WHO disease management. They are using it on remuneration basis to deny
access and profiteer and this is where we actually have healthcare
professionals unknowingly what a preferred provider does with them, that
actually leads to medical legal potential accountability and respons ibility and
33 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 1

23 February 2016

___________________________________________________________________

isn’t this what the medical aid funder would prefer, because it takes the heat
off him and the actual heat goes onto the doctor who takes all the fiduciary
responsibilities, in exchange for an additional illicit remuneration which is
tantamount to taking a bribe.
5

So if we then look at it, I call it sheer venality, because it is the form of a
bribe with a secondary monetary agenda. I look at Discovery in terms of what

10

transpired with the Council of Medical Aid Schemes recently in terms of the
changing of medically necessary in the terms of reference of the patients and
they have taken out the words treatment with scientifically evidence based

10

medicine which apply to the 2014 terms of reference and the consumer.
If you look at what applies this year, that is being passed by the actual
Council of Medical Aid Schemes, they have taken a unilateral issue here of
creating more power for themselves, because what is the intention of taking
out the actual terms medically evidence based medicine? The question I ask is

20
15

how can this be permissible if the obligation is still to adhere to the actual
PMB requirement through the actual regulation of 15H and 15I?
So if we look at that in terms of the truth, that regulation was obviously taken
in conjunction with being able to maintain current practice based on evidence
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medicine and cost effectiveness and affordability and the scheme in my
opinion, then has unilaterally determined whether this is going to be legal or
not, a unilateral power situation to be able to coerce more activity.
So if you look at Discovery in terms of their actual risk profit of R36.1 billion
5

annual medical aid, premium, in December 2014, the actual total normalized
profit if Discovery end of June 105, was R5.3 billion. The profit from the

10

scheme was R1.8 billion being 34% of normalized operating profit.

This

amount is much higher in cash flow, approximating in excess of 41% of
Discovery’s net after tax flow and for the year ended December 2014,
10

Discovery themselves as a holding group, their profit is estimated at R1.9
billion, whereas the scheme compared to the actual holding company,
basically operated at a surplus of only R753 million, so one questions the
actual validity of this type of profit mechanism.
The case scenario here is both extreme and unique.

We are delivering

20
15

immense profit margins where the actual dependency on an annual basis in
terms of cash, is coming from the medical aid premium and this is something
that really needs to be looked into and this is something that maybe Mr St an
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Eiser can actually talk to.
The meeting that Discovery demands that led to the actual internal instability
and benefit erosion within the actual consumer market, struggled with ever increasing co-payments and benefits, so as a listed company, they are not
5

taking insurance risk. This is basically commercialization without actually
responsibility. The result and achievement is extreme entre preneurial high

10

profit enterprise in a not for profit business medical aid scheme without any
better therapeutic outcome.
So how can this be, condoned?

10

So in terms of the disadvantage of the

member, there is really no competition, so if we look at a presentation that the
CEO of the company gave way back in 2014, he was quoted as saying
someone pointed out to me that the simple fact of the mine share of Discovery
Health is remarkable, if you ask people who is the second, they generally
don’t know. You get different answers, it really commands a huge amount of

20
15

mine share, so if you look at the statement in the context of what we are
talking about, the actual Discovery CEO is right, because with DHMS and
Discovery Health, the command of the mine share, is correct.
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There is no second there is no competition for them. You take MMI which is
Momentum and Metropolitan Health and Medscheme, they grew by taking as
many schemes as possible including some of the open schemes in competition
with each other and Discovery made a business out of one scheme on which it
5

is largely dependent for cash as much as 40%.
No other scheme in the country was developed and anywhere near the

10

commercial energy and charge that Discovery scheme has and no other
scheme in the country has anywhere near the dependency on its public traded
company.

10

So the major disadvantage is that administrators carry no

meaningful risk for the cost, quality and accessibility to care for scheme
beneficiaries.

The treating doctor, the GP’s and the clinical specialist, is

incorrectly targeted as the main cost driver.

The administrators are

unregulated, so although subject to accreditation requirements, they have yet
to manage major influence of where and how the medical aid scheme money
2015

is utilized.
So if we look at trustees of medical aid schemes, these trustees act with
impunity, they delve into deeper influencing patient care and fiduciary
responsibilities are in question. The lack of independence is what I question.
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Trustees are often part-time personnel, they have little knowledge to question
administrators or healthcare professionals at the level that they intend to or
they don’t actually have the specific criteria to be able to delve in these types
of discussions with different forms of creating health equilibrium through
5

cost quality control range of service and levels of service.
In outsourcing these services to administrations and to managed care

10

providers, this continues unabatedly, so one questions the relationship
between the two.

It is meant to be that trustees appoint hospital

administrators. What the majority of consumers don’t appreciate in this
10

country, is that they actually own the medical aid scheme and it is
administered by the medical administrator and the trustee should have them
on hold on a ninety day return, so if they are not performing, they’ve got a
ninety day terms of reference.
So the enormously high sums of trustees remuneration has been outrageous

20
15

for the quality of service provided.

Trustees are not truly independent

advisors. We have seen how the actual remuneration came out in the last 2
years, huge amounts of money for little activity.
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So the success of private health groups is another issue that worries me.
There is something fundamentally wrong with the commercial structure of the
system, because their success has been achieved through major groups and
then essentially the very small private health groups that consumer and the
5

consumer base basically integrates. The absence of commercial risk, the high
profitability and the quality of care suffers.

10

There is too much on the actual medical code of conduct, but my problem
here, is that we are not really dealing with a legislated code. We’ve got a
unilateral company that has actually conducted a code, in my opinion, looking

10

at trying to imply an international benchmarking into their drugs.

I think

there are better ways to actually address this. I would love to use new ethical
drugs that we have been shown scientifically that is going to benefit our
patients in terms of providing it.
We’ve got a resistance mechanism in our country where access to this, is
20
15

basically not condoned and the scientific evidence that comes out, is not
actually adhered to, so essentially, my issue is that this needs to be looked
into, this is certainly nowhere near it.
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I am not going to delve too much on the actual sleep mechanisms here in
terms of this, but other than to address who is actually conducting the
business. These devices that we basically are recommending to patients for
healthcare, these professionals are legally able to prescribe, but we are not
5

allowed to sell devices. The loopholes that exist in the system, there are a lot
of non-medically qualified personnel who have enterprise in this arena.
Medical devices are medically registered devices, so yet while physicians can

10

only prescribe and not sell, medically unqualified personnel are allowed to
sell and manage patients.

10

So if we are going to condone commercial business aspect of non-medical
people without physical examination, because you don’t assess the patients,
these patients are given reports that come out of the actual reports of these
actual test machines.

Isn’t this a major contradiction in the statutory

regulation needing urgent attention, because how can we actually condone a
2015

non-medical person providing medical management through these highly
commercial companies gaining?
I am not going to give you the pathogenesis, but other to say that essentially,
I believe we are dealing with 1Z. We are niche market specialists that are
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dealing in all different aspects of cardiovascular risk, but if we look at the
basic fundamental issue, it is hypoxia that drives the entire game that comes
through

obesity

management

or

mismanagement

leading

to

chronic

inflammation and in terms of this chronic inflammatory process, HIV is
5

another classic example of it. How HIV basically leads to cardiovascular r isk
through these mechanisms of chronic inflammation and if we only applied it
in the same manner that this slide actually depicts, you can see how the

10

hypoxia and the sympathetic overdrive that cardiovascular risk does, leads to
all these cardiovascular diseases.

10

So if we look at the patient more comprehensively rather than our niche
market specialities, surely we are going to achieve what I think I have
achieved in my practice through the adjudication through Discovery, saying
that this is what happens, but this is open to discussion.
So in summary, where are we?

We really need to change the healthcare

20
15

reform.

We actually in a situation where up to now, private healthcare

members have been very, shortchanged.

The actual proper healthcare

provision has been very sacrificed for immense profit in a non-profit
organization of a medical scheme, achieving no better therapeutic outcome
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and certainly no cardiac protection.
Is this not tantamount to well-orchestrated entrepreneurial scam? So if we
look at this, we need to adjudicate it accordingly so that we can actually look
for the issues and here I just want to show you what we do internationally and
5

what we do in South Africa. The actual list is actually abysmal. If you look
at what we are actually achieving internationally, we all fall below the 50%

10

margin, so we are not applying evidence based medicine and we are using
generics just because of cost reasons and we are not taking the terms of
reference that we need to apply and when to apply these drugs.

10

We are certainly nowhere near what the scientific evidence says you need to
use and in South Africa, we’ve got cholesterol levels up to 29% through one
study when Lipitor came on the market.

When the stronger more potent

[Restuvatatin] came on, we achieved 53% control. Now medical aid funders
and administration, are now denying people access to the generics of these
20
15

products, the best Level 1 A type of evidence that you can actually get and
yet you are denied access. So think this is morally incorrect.
Hypertension, we have always achieved levels of about 28% and now with the
actual SAGE data, we are achieving 8%. Now is this related to what I have
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been addressing in terms of poor choice of medication and the non-fiduciary
responsibilities of regulatory statutory regulations?
In Type 2 diabetes, I believe that we are running very poor programs, where
the actual levels of achievement are often less than 15% achievement. So if
5

we look at it, we are way off target in terms of our therapeutic outcome.
I am really going to wrap it up with my issues in terms of how I see the

10

system at the present time and this is a concept slide that I drew up, that if we
look at the high road in terms of what Clem Sunter provided us years ago, you
maintain that high road, you should be able to achieve it and what do we do

10

medically? That high road can be maintained if you adequately control your
lifestyle. Walking, running, dieting, doing moderate exercise and I add sleep,
because quality sleep is very important. People talk about duration of sleep,
that is important as well, but it is the quality of sleep that you get that
becomes much more important and that becomes what we call primary

20
15

prevention. That is primary healthcare.
If we now don’t adhere to this kind of policy, we are on a slope second to
none. So if I can summarize it, we are no longer walking and now we are
basically into a secondary prevention situation where we are now developing
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disease, so then we have roller-skates situation where the patient is now
actually on a roller-skate, he is going downhill steadily to the point that now
you don’t actually pick it up early, you might pick it up later, so therefore
your change of getting back to the high road may be less, so your mortality
5

ensues, so you have earlier mortality.
If you pick it up earlier, you might be able to achieve it, but if you don’t pick

10

it up earlier, now you are on the ice-skates and once you are onto the iceskates, you are soon onto the actual ski slopes and now your achievement is
going to be much less chance of getting back to that high road, so what are we

10

doing in our current healthcare system?

We are actually getting into a

situation where suddenly we’ve got cardiac mortality, there is sudden death,
the patient just suddenly drops and that is because of a clot in the actual
arteries.
Then what happens? We take our patient through mechanisms of in and out
20
15

of hospital to achieve some outcome, but we way are way off what the actual
target would have been and then we have a situation where you provide
healthcare that can provide better costs, so essentially what are we doing in
terms of our private healthcare system?

We are providing disease
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management far too late to too few at enormous cost, R150 billion roughly.
If we add the co-paying, we are talking about R200 billion if that is a rough
estimate in terms of the actual co-payment. It is huge cost in addition to the
actual R150 billion from public healthcare, so I think we need to diagnose
5

earlier, provide therapy sooner,

protect earlier

and prevent disease

management through achieving through the mechanism of early detection and
10

comprehensive management.

Then we’ve got to achieve the scientific

evidence, where we are going to then decrease or cause mortality, or decrease
mortality for cardiac disease and that is how we will achieve better outcome
10

and that is what we really need, so I am going to stop here, because the
glaring problem really, is that we are dealing with the wrong personnel. We
are dealing with the actual new spin doctors, the cartels of big business they
have taken the bulk of the actual funding. They have admitted the clinician
and the actual patient, so we need to get to a more balanced situation.

20
15

Trusteeship in the current system is lacking, severely lacking and I think it
needs to be addressed, so my conclusions are that the Commission should
actually address it in terms of these issues, let the doctors take back the
medical aid formularies.

We are the ones that should know, we are not
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participating in it, certainly not at a transparent level, where we can actually
discuss the evidence.
The purpose of the medication, is that we should ensure that evidence based
approach has been accepted, that the dose and frequency of drug
5

administration is important, the age and the actual issues of whether you are a
male or a woman, those are major differences today and there are big

10

differences in terms of ethnic origin, so how can we actually apply one paint
brush for the entire group?
The actual pharmacological properties need to be assured of and the increased

10

quality assurance needs to be taken greater care of.

So if we perform a

principle of performance risk re-imbursement for all stakeholders, surely this
is going to correct the balance to a large degree, not the way Discovery d oes
it with the pharmacist, where they are provided risk performance reimbursement on a mechanism to say really that just allows us to coerce more
20
15

business, we will control you, you will actually adhere to our poor medical
aid formularies and that is basically how we get poor therapeutic outcomes
and that is not the objective of a healthcare professional.
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So my last conclusion is to say that we need to implement more
comprehensive risk management.

We need to get to a point of holistic

comprehensive issues, we’ve got to avoid the same one brush basically covers
all patients and we need to look at it in a wider mechanism, I thank you very
5

much for your attention.
JUSTICE NGCOBO Thank you Dr King for that informative presentation,

10

we are pressed for time. The next presentation was supposed to start at 10:10,
but I do understand the need to make sure that once you are here, you tell us
everything that you had set out to tell us. I think we may just have to accept

10

that we will run late as we go forward and I have no doubt that perhaps my
colleagues and the evidence leaders might have a few questions that they
would like to put to you. So if you would be kind enough to spare us a couple
of minutes so that we can clarify some of these issues.
DRS VAN GENT

Dr King, the same words, it was a very interesting and

20
15

informed presentation thank you very much.

You gave us a different

presentation from the one you sent us isn’t it?
DR KING

Well it was a little different in the sense that the

emphasis was different.
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DRS VAN GENT

Can you present us this presentation as well?

DR KING

I have given it to Sipho.

DRS VAN GENT

Thank you very much.

I just need one clarification

and maybe it is an emphasis on one slide that was missing in your original
5

pack that was the slide that was provided to you by a scheme, I am not sure
whether it was Discovery, where it provided evidence on cost effectiveness.

10

10

Can we see that again?
DR KING

Yes.

DRS VAN GENT

Because I think that sort of captures the core of your

problem with the system isn’t it?
DR KING

I think the initial intention was that if we doing things

so badly and South Africa falls into this low cost, low achievement, then
20

obviously that needs to be changed, so I think that in terms of what needed to
be addressed, was how do we actually make it better.

15

DRS VAN GENT

That’s right and you managed apparently in your

practice on your own, to manage costs better. Why does Discovery Health
provide you with this overview? What is their purpose?
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DR KING

My understanding is that this is an issue where they do

forensic auditing on doctors to make sure that they are adhering to certain
terms of reference that they have with their preferred providers. I am not a
preferred provider and they supply this to me by registered post. When I tried
5

to address it with them, there was no interaction. To-date I have not had a
meeting with them. There has been failure of discussion on this.

10

It has been brought up at a physician’s meeting where the actual CEO made a
presentation and I could see that the references were to this type of practice.
No names were mentioned, but I mean in terms of the cost effectiveness, they

10

were looking for more doctors that could apply this kind of principle on a
more substantial basis to achieve it.
DRS VAN GENT

But your point is that here, what you are actually

managing is getting hospitalization down, so bringing costs in the long run,
down for both the scheme and for the patient, but not for the administrator,
20
15

they are not interested, because that is not their commercial risk is it?
DR KING

Correct.

DRS VAN GENT

Is that the core of your presentation actually?
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DR KING

Well it tells me that there is collusive activity. I say if

this is providing high cost effectiveness, why isn’t the actual administration
coming to talk to me about it?

So therefore shouldn’t they enter into a

dialogue where we can look at it and work together on it? All I get is rebuttal
5

and really you are going to be denied access. I have many cases that I could
quote where there is denial of access to PMB’.s

10

DRS VAN GENT

But the fact that they are not coming to you and asking

you Dr King please continue because we are very happy with you and ask you
how you did that. The fact that they are not coming, is consistent with what
10

you just said, that they have no commercial interest in this.
DR KING

Correct, they are on a mission of their own to actually

look at other ways they can maybe deal with my counterparts.
DRS VAN GENT
20
15

This overview of you cost saving and your costs on

pathology goes up a bit, was that pathology 23%?
DR KING

Yes, that is correct mainly through blood testing.

DRS VAN GENT

But then you would imagine that Discovery Health

Scheme and the trustees are very happy with you?
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5

10

DR KING

I would expect that.

DRS VAN GENT

You never heard anything?

DR KING

Not to-date.

DRS VAN GENT

And that is also consistent with what you told us about

trustees not really on board?
DR KING

Correct, they are not providing the regular interaction.

I don’t think they understand it to the level that we as doctors do, so whether
they just look at it as commercial activity which means that they are
profiteering, because any medical aid company is going to look at
10

hospitalization costs number one and if this is the major reduction, you are
going to profiteer substantially.

20

DRS VAN GENT

What would the solution be in your opinion?

DR KING

I

think

we

need

to

apply

performance

based

reimbursement in the true sense, not what has been published by them in
15

terms of performance based reimbursement, which they gave to the
pharmacists. There it is really a mechanism of being able to control profit, so
therefore you don’t adhere to certain terms of reference, then obviously you
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get penalized and I think the penalty system that they create within their
system, is something that needs to be addressed.
So if we now obviously can do this in the normal terms of transparency and
non-conflict situation, respecting the science and respecting what we need to
5

do, is the issue in terms of providing the healthcare benefit, the quality of
care needs to improve and I think the only way we can achieve that, is

10

through performance reimbursement in the true sense, where if you don’t
perform and you don’t provide, then surely that penalty must come about in
some form of mechanism.

10

DRS VAN GENT

But again I worry about the incentive for the

administrator to come up with a contract, because these types of contracts are
quite hard to implement and to enforce isn’t it?
DR KING
20
15

Correct, but I mean it is easy to actually do if there

was dialogue, because I could easily provide that for them, because if it
works for me, why shouldn’t everybody else do it and to take it to the
extreme, training my practice management surely is going to be a benefit.
DRS VAN GENT

That’s right, thank you very much.
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JUSTICE NGCOBO On this document, how often do you receive these…
DR KING

I have only received one in my entire career.

JUSTICE NGCOBO Okay was there an explanation as to why you received
this?
5

10

DR KING

No not at all.

JUSTICE NGCOBO Was that in 2010?
DR KING

Yes.

JUSTICE NGCOBO And you have received one?
DR KING
10

I think I received one in 2011, it was an assessment of

2010.
JUSTICE NGCOBO Right, but subsequent to this, you’ve never received

20

one?
DR KING

No.

JUSTICE NGCOBO And you’ve never engaged in any dialogue?
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DR KING

Other than at an open session at one of our meetings

that we had with the physician body, where I addressed it to the CEO and he
says this is why we are here, to actually inter-dialogue with other physicians.
JUSTICE NGCOBO Yes I understand okay very well, I do understand that
5

the slides that you presented today, is not the same as the one we have on the
record here?

10

DR KING

There are just a few differences, but essentially they

are much the same, the sequence might be different.
JUSTICE NGCOBO Well it doesn’t have the graph the one that I have at
10

least.
DR KING

You do have it now in your possession.

JUSTICE NGCOBO Okay shall we do this? We will enter this slide on the
20

record.
DR KING

15

I would suggest that you use this presentation as my

submission.
JUSTICE NGCOBO I understand.

We will enter your slide that you
54 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 1

23 February 2016

___________________________________________________________________

presented today on the record as Exhibit DJK1.
DR KING

Thank you.

DR NKONKI

I also thank you for a very interesting presentation. I

just wanted to unpack more your recommendation of the performance risk
5

reimbursement for role players. Given that you have taken us through the
conflict between the protocols that are used by medical schemes and the

10

administrators and the practice and your current practice which is evidence
based, who should define performance and how should that be done in your
recommendation of drawing up the performance risk reimbursement models?

10

DR KING

I think that there are multiple players. Mr Eiser can

answer to that more in detail, because he actually proposed this to me years
ago and we have tried to use this to Discovery and they picked it up and used
it in a different manner with the pharmacists.
20
15

DR EISER

The comment was made earlier that if you try and

reduce costs, you are going to…
JUSTICE NCGOBO I wonder if you could just place your name on record
and who you are?
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DR EISER

My apologies, my name is Stan Eiser, I have been

involved in the healthcare business for about thirty years now.
healthcare in different parts of the world.

I deal in

I have been following the

healthcare system in South Africa for about twenty years. I am engaged in
5

various aspects of it and I come out of a risk environment in the US and when
I came to South Africa in the mid 90’s, I was astounded to find that there was
no risk on the funding side of the industry, that administrators who effectively

10

control it, aren’t at risk for the decisions that they make.
I have been fighting to get performance based fees the modern term for them

10

is now outcome based remuneration and I have been rejected by the
establishment numerous times. In assessing performance based fees, we have
to take the 4 components of the healthcare equilibrium into account which is
cost, range of services, quality and level of service. Any performance based
remuneration has to address all those 4.

20
15

In this context, it is between the trustees and the doctors and the trustees are
going to use the administrators obviously as go-betweens, but the big issue
here is to put the administrators on performance based fees. I will give you
an example.

If you are going to use Discovery, Discovery is the largest
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scheme in the country and it is the most advanced in terms of going forward.
Fairly recently, they mentioned that in order to get procedures done in day
hospitals, they were going to pay the doctors more to use the day hospital on
the basis that the facility fee would be less than a regular hospital.
5

Now that decision was probably taken by the administrator, but if the cost
savings weren’t achieved, who takes the risk? The medical scheme, but in that

10

situation, the administrator should share in the risk of the cost, cost savings
not being achieved. Obviously we have to take the other components into
account, the quality of the care, but just to make the point, the decisions are

10

often taken by the administrators, but they don’t share in the risk of the
outcome, so that is very simple example.
Another example is if you dealing in a particular area of healthcare, you set a
budget for specialist expense and the administrator then goes out and deals
with doctors on the basis of that budget, installing certain quality assurance

20
15

programs etcetera and if that budget is not met and the quality criteria is not
met, then the administrator needs to take some risk.
concept.

It is a fairly simple

It is very difficult to implement, but we have to start doing it

somewhere, because we have this huge component of the healthcare system, a
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huge segment that effectively controls it, but there is no risk, the
administrator doesn’t lose any money. Whether for example Discovery Health
Medical Scheme does well or badly, the administrator still makes the same
amount of money.
5

That generally applies to all the administrators. Some make more than less
and there are some schemes that do put pressure on the administrators, but not

10

in the context purely of healthcare outcome, that is not happening.
PROF FONN

Mr Eiser, Dr King referred to a publication of yours,

can we have that supplied to us?
10

DR EISER

Yes, in 2010, I wrote a publication called No Excuses,

Collapse of the Private Health System in South Africa and that is the
publication that he is referring to. I can make that available.
DR KING
20

15

That was submitted in the first submission to the

Commission so you do have that.
PROF FONN

Okay thank you and then Dr King I just wanted to

clarify a few issues in your presentation.

You started off talking about

generic substitution and then went onto the pharmacy assistants. I want to
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clarify that, if I understood the way you then developed your presentation, it
is not that you have an in-principle problem with generics if they are
equivalent, is that correct?
DR KING
5

That is why I changed my no substitution, because

often I would get a complaint from the actual pharmacist to say but some of
my scripts are generic, so that means you are condoning generics. I said yes,

10

but there are specific issues that transgress the therapeutic substitution and
that is the reason why I changed it to stipulate in more detail, no other generic
or therapeutic substitution.

10

PROF FONN

Fine and the same with the pharmacy assistant, you

don’t have an in-principle problem with the pharmacy assistant assuming they
follow the script?

20
15

DR KING

Correct.

PROF FONN

It is the issue around who decides or what the

incentive is for the substitution rather than if it is generic or not, or if it is the
pharmacy assistant or not?
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DR KING

Sometimes I have seen it where the actual shelf

product is actually dispensed and then obviously that transgresses what I have
been put in my addendum and that is the only time I find out, because you
only see the patient 6 months later and you say well your blood pressure is
5

still high, what are you actually taking and that is when you usually find out,
that you are surprised to find that there has been no interaction with the
pharmacist in terms of dispensing.

10

The patient then continues that on a

monthly basis and you don’t find out until you actually reappraise the
situation.

10

PROF FONN

Okay I just wanted to clarify that you don’t have an in-

principle problem with either the pharmacy assistant or the generic?
DR KING

No I think that medicine has become so busy today I

think we are all looking for help.

20
15

PROF FONN

So the other question I wanted to just clarify with you,

was in relation to the SAGE study. The SAGE study was done in a rural are a
of South Africa and among public sector users and one of the big findings of
the SAGE study was in fact the under-diagnosis of hypertension rather than
the under-treatment, so I just want to caution you in linking that to the use of
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generics, because in fact, these people are neither diagnosed nor treated in
terms of their potential poor health outcomes rather than it being related to
generics, would you agree with that?
DR KING
5

I do and that is why the other slides show where we

actually get a better outcome in terms of 28% when you consider it in terms
of normal medication, where it is actually done in a private arena, so the

10

figure is low.
PROF FONN

No I agree, I just don’t want us to make the erroneous

link between that and the use of generics.
10

DR KING

I agree that there is a different patient population,

because we are looking at third world type countries.
PROF FONN

And then I was interested and I don’t believe you

provided, anyway me, with enough understanding, I think the point about out
20
15

of pocket payment for drugs, is an important one, because what we are
watching now in terms of expenditure in terms of drugs, is what schemes are
spending on drugs and yes, that has stayed the same, but what it isn’t
counting, is the out of pocket payment component and so it looks like it is
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static, but it might well in fact be increasing and I am just curious to
understand on what data you came to your conclusion of the degree to which
people are paying out of pocket payments for drugs?
DR KING
5

Mr Eiser can answer that specifically in terms of what

we have assessed in terms of the savings account, because that is the only
public issue that we’ve got through Discover’s disclosure and perhaps I will

10

allow him to be able to talk to that.

When I looked at it, I said as a

conservative figure, I brought this up at the actual congress with SAMA in
August last year and I asked the actual speaker at the time, what a
10

conservative figure would be and I said a conservative figure would probably
be about 30% and when we actually worked it out, it came to that kind of
level, where it obviously it is still substantial, but I believe that if we had
proper counting and this was basically properly forensically audited, we could
find it probably could be a lot higher and I suspect it could be a horrible 50%.

20
15

So if I could allow Mr Eiser to answer to some of those more detailed
questions, he has had some study on that.
DR EISER

I don’t think it is possible to confine a co-payment of a

particular segment of care, but there is a lot of co-payment pertaining to
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medication and there are no records and no data, let alone hard data that is
going to support with a fair amount of scrutiny, what the level of co-payment
is. The problem is when people incur medical expenditure and they don’t
claim because it is not covered by the benefit option, they don’t claim and
5

that’s it.
To get a sort of a rough estimate or a basic understanding of it, the first thing

10

is you start off with the medical savings accounts, that is a co-payment
because it’s a patients money and at the end of 2014, for the year ended 2014,
that was R12.2 billion.

10

A lot of that is on medication or the difference

between what the scheme allows and what you actually pay and a lot of it is
on primary care as well, specialist care.
In there, there is a co-payment element as well, because the expenditure on
the medical savings account is at the scheme rate, so in addition to the R12.2
billion at the end of 2014, there is an element of co-payment that you can add

20
15

onto it. Then you get to the threshold that is the difference between what the
medical savings account will cover and when the risk benefits kick in, so
there is another element of co-payment.
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Then on the risk benefits, you are going to have co-payments when you go to
the hospital, you are going to have co-payments particularly radiology and
pathology and on the doctors bill. So if you take it into account, I would say
and I can’t support this, you are looking at between a R30 billion and R50
5

billion co-payment and if you had to take the 2014 risk expenditure of about
R112 billion and add the R12 billion on medical savings account to the R124
billion and put in about R25 billion to R30 billion co-payment on that, then

10

you are going to get a rough picture of what private sector healthcare costs in
this country.

10

PROF FONN

Do you have any of this written up?

DR EISER

I have just got a little paper where I have jotted this

down.
DR BHENGU
20
15

Thank you for your presentation, I just have one quick

question and one probably longer.

Are you motivating for doctors to sell

medical devices, or are you saying those who are not medically qualified
should not sell?
DR KING

One of the big problems we have identified in the
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society, is that we’ve got a mechanism where the non-medical person is
looking at specifically what we call an AHI. It stands for Apnea Hypopnea
Index. It gives you a ratio of how many times a person stops breathing and
the number of times a person under breathes. The actual guideline principle
5

is that if the level of fifteen or more, that is moderate sleep disturbance.
One would then advocate the use of a CPAP device, which a continuous

10

positive airway device and that is what we see, so no concern is taken into
account, because these same individuals have never assessed those pati ents,
so there is no knowledge that blood pressure is a problem.

10

Today, sleep

apnea is the second course for resistant hypertension, so while we are doing
so badly in terms of hypertension, if that same individual is not taking the
blood pressure on the individual but selling him a machine and hopes he gets
better, there are different things in terms of looking at that that patient.
So what I am trying to use the analogy to, is that if we applied a system where

20
15

the patients would get it through the doctors, in the same way that doctors are
allowed to dispense medications.

These machines could be better priced

through a mechanism through the doctors that if you allow the same type of
situation, just a maximum of 10% for service integration, that would be
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permissible.
So I think there is a mechanism here, because at the present time, taking the
Rand Dollar exchange, we have gone down in terms of reimbursement for
medical aids by a quantity of R5000 for a machine and because of the actual
5

Rand Dollar exchange, it has gone up by R5000, so there is an extra copayment from these patients at R10 000 now for a basic CPAP machine and

10

that becomes unsustainable, to the point where people say well I can’t afford
it, I will therefore do without it and this is where I believe that we need to
change the system, so if there is only one medical person that can control it, it

10

should be the doctor, but if there is a perversely aligned to the profiteering
mechanisms of it, then I think it can be controlled and if we can cont rol it,
whatever the mechanism is, then I just use the actual dispensing type of fee
where there is no huge gain to be achieved, it is really for maybe allowing for
a new tariff code to be introduced, the mechanism can still come through, a

2015

fixed control of price through a device company, but then the medical aspects
of it has to be controlled by the medical healthcare professional.
DR BHENGU

Okay but it was more specific, it is not so much a
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general question regarding all devices, but you are talking about …
DR KING

Well if you look at orthopedic devices, I mean there

are loopholes there, where a person may even be adventurous in innovating
his own knee joint or his hip joint. Now as we see in America where in the
5

stent market, doctors can actually design stents, they still formulate
companies, so one needs to look at that kind of realm of activity in terms of is

10

it permissible that you can actually sell your own stent and through your own
company, you are making a profiteering mechanism.
There are loopholes where we’ve got it existing in our country at the present

10

time through different specialities, it is just in sleep, because you are a
physician, you can’t prescribe and sell and the only question I am asking
here, surely that needs to change if we are going to continue to disallow the
non-medical member from enterprising in medical business.

20
15

DR BHENGU

All right, the other question is clinicians in practice

like you are and clinicians who are employed by industry, I am talking
medical schemes, all undergo the same medical training. What do you think
explains the difference in how you approach care? You’ve made examples of
evidence based medicine being ignored really.
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DR KING

It is my academic upbringing that if you’ve got to treat

the cause, you’ve got to basically get the proper effect.

What we

symptomatically treating in our current system, is that we are treating the
symptoms, we are not treating the cause, so if the cause for that person’s
5

arrhythmia is basically looked at purely from a cardiac perspective…
DR BHENGU

10

Doc may I interrupt, because my question, I am not

necessarily going into specific conditions. I am just asking, you made a case
regarding evidence based medicine being ignored. I am just saying on a high
level, if the training is the same between practitioners who are in practice

10

today and those who work for medical schemes, but do not arrive at the same
decisions for the benefit of the patient, what causes the difference?

Is it

because they do not have influence within the companies, or is there any
other reason why treatment of the patient is not the same?
DR KING

I think it’s the level of enterprise that the doctor want

20
15

to do, because CME is a big issue.

Today doctors don’t, they go for a

congress where you learn everything about 10 different specialities over a
period of 3 days. You get 1 lecture that exposes 1 particular entity, so I think
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the education process is where the problem lies.
DR BHENGU

So I am getting a sense, you are saying it is more of a

competence issue than serving the interests of the employer?
DR KING
5

One has to look at it in more holistic terms, not just

say well I like to address hypertension, so I only consider hypertension. If
you are a person who doesn’t like to treat people with cardiac failure, you

10

don’t marry the two, so as a specialist, you get a better broader sense of it, so
therefore I hear what you are saying in terms of a specialist. A specialist can,
because he has been trained to do that. A general practitioner is trying to get

10

the basics of everything and sometimes he loses the plot in terms of what he
needs to actually provide, even though he goes through the same process.
DR BHENGU
specialists.

20
15

I get you, but some of the doctors I am referring to, are

Mr Eiser it seems like you wanted to respond to the same

question?
DR EISER

We are talking about the difference between a clinician

and a person who works in a medical scheme or a medical scheme
administrator. In my experience, a major factor is who the doctor is being
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paid by and the pressure put on that doctor by the scheme or the administrator
to keep costs down.
I used to work for one of the biggest HMO’s in the United States and I saw
for myself what happens. That is a significant factor together with what Dr
5

King has just said.
DR BHENGU

10

But surely if all parties here took the oath to put the

patient first, the reason why I am asking, is I am trying to find out if that is
your answer, that it is about who pays the doctor, I would like to believe that
that is not the case, but in the event that it is, I am trying to find out what then

10

can clinicians do, what can academia do to help those who are employed stick
to what is in the interest of the patient.
Let me use a different but relevant example, the doctor for Chelsea was fired
for rushing into the field against the coach’s wishes, but it is the doctors who

20
15

were out there who defended the one that was fired on the basis that this was
in the patient’s interest and not so much the strategy of the coach, what then
can we do as doctors who are not employed to make sure that those who are
your colleagues in the industry, are given the space to still put the interest of
the patients ahead of the company that employs them?
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DR EISER

It is evidence based medicine.

JUSTICE NGCOBO But doesn’t it come down to a difference of opinion at
a certain level?
DR KING
5

I think that we’ve got to have a standard of reference

and what is indicated most of the time, the standard of reference for a
healthcare professional is the evidence based medicine, so if anybody el se

10

that applies it differently to those different levels of evidence, then obviously
you would have to argue it accordingly, so if you are negating prime evidence
as 1A and you are actually saying well I disagree, my observational studies

10

show that I get different results, then that is what you adhere to, then
obviously it needs to be drawn under that kind of level. I think it comes to
one reference and that is evidence based medicine.
JUSTICE NGCOBO I understand. Do you have any questions?

20
15

ADV MAENETJE

One for Mr Eiser, you mentioned if I understood you

correctly, that when you came to South Africa, you were surprised that there
is no risk for administrators. I just want to find out how that problem is
addressed in the American context and whether you think it is a regulatory
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issue here, or whether the cause is something different?
DR EISER

At the outset, I must say that the system in the United

States is not the best system. I don’t think there is any healthcare system that
is foolproof anywhere in the world. It is a regulatory issue. Administrators
5

are not regulated other than accreditation procedures that they have to comply
with, but in terms of dealing with the medical profession, they are completely

10

unregulated as to their conduct.
We have a highly charged commercially driven healthcare system, you can
take a look at our 3 hospital chains, the 3 major administrators and within

10

that, is the absence of commercial risk on the funding side of the industry.
The medical schemes are set up as non for profit businesses, but they are set
up as trusts, engaging with these highly charged commercially driven
organizations.

20
15

The outcome is obvious and that is why I have called it No Excuses that
report that I wrote.

There are no excuses, the consequences are highly

predictable what is going to happen if you have this segment of the industry
that is without commercial risk in a highly charged commercial system, so
throughout the world in private healthcare funding, there is an organization
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that takes commercial risk. In this country, there is no organization that takes
commercial risk. The risk is borne by the members of the scheme, so it is a
regulatory issue.
MS MUVANGUA
5

Dr King, I understood you to be saying that you as

doctors, are required by the Hippocratic, oath to put the interests of your
patients first. I also understood you to be saying that there is often tension

10

between doctors in seeking to put the interests of their patients first on the
one hand and medical scheme administrators who seek to prescribe, or dictate
to doctors what medication should be prescribed or what procedures should

10

be conducted on patients.
My question is how do you practically strike a balance between the dictates of
medical scheme administrators in the best interest of your patients, especially
in light of the fact that it could very well be that the scheme won’t pay for
what you think is best for your patient and patients might simply just not

20
15

afford the medication that you think is best for them, so how do you strike
that balance practically?
DR KING

As was alluded to the other day by Dr Kettels, the

issue is that if you are going to be really passionate about your cause, you
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would integrate with the actual medical administrator and their objective is
really to whittle you down to the lowest cost for them to be able to save
money, so they don’t use scientific evidence to be able to actually do it, or
just pure evidence based medicine and the actual integration relates to having
5

to coerce the business agreement with them for as long as it takes.
Now they know that obviously it is costly for them to engage in that kind of

10

manner.

It becomes a cost factor for everybody, because it is time

consuming, so therefore they would eventually agree to it, but the issue that I
seem to see in my practice certainly, is once they realize you are not going
10

away, they will then coerce with you. There is another medical aid where
over the telephone, without any medical director, just at Case Manager level,
a pharmacist, gave me monthly medication to the tune of R18 000, just
negotiating with them over the telephone, so it varies from company to
company and I think it is really just a question of how dominant you are in

2015

the sphere of your enterprise.
If you really objectively want to actually deny access, you will go out at great
lengths to actually deny them, so eventually your conclusion is well they are
too big for me, so we will walk away and that is the gain they get. I have
74 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 1

23 February 2016

___________________________________________________________________

attacked the big medical aids on numerous occasions where I take this
forward and then we do the necessary in terms of what the next step if they
are not going to be agreeable, so that is where the complaints come into the
Council, so it is a process, but is it a necessary process that if we start coming
5

to a transparent agreement and already started having dialogue to the point of
non-conflicting issues, I think we’ve got a long way to go and if we introduce
performance based re-imbursement to say well, if you achieve better as my

10

data shows and you can actually gain better, then why shouldn’t you honor
these drugs, why do you still accept the retention of decreased hospitalization,

10

but you allow the patient to then be purified in terms of his co-payment for
the drugs that they don’t want to allow because they have a mechanism in
place that is their medical aid formulary which is sub-standard.
MS PILLAY

Dr King I just have a few questions around your status

as a non-designated service provider and its implications for patients who
2015

have PMB’s. If you could maybe start by telling us why it is that you have
declined to enter into DSP arrangements?
DR KING

I believe that medico-legally as a buy client, you are

actually subjecting yourself, to taking that blame. Their blame is the issue,
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they are not adhering to evidence based medicine, so how can I then be forced
to take the medico-legal responsibility when something goes wrong. I can’t
be held judgmental to a medical formulary that I don’t agree with, so
therefore if it’s really just there to be able to provide a funding me chanism to
5

actually make profit that is basically contradictory to that. I think that goes
by the actual Hippocratic oath that you can’t do that, it’s not even for
discussion and that is what I have applied.

10
I really believe that you are actually taking the blame for these medical aid
administrators and that is why Mr Eiser is saying this is without commercial
10

risk and that is the reason why.

If there was a performance based

reimbursement, well fine you were allocated this patient, it didn’t have the
protection for stroke and the patient now lands up with his hypertension and
he gets a stroke 6 months later, sure, that is performance reimbursement.
You would then adjudicate accordingly, so I think there are mechanisms
20
15

there. One of the biggest problems that I have, is that being a non-preferred
provider, I don’t get the same reimbursement that a preferred provider gets,
so again from an anti-competitive perspective, is that not unfair? In terms of
the real data if we had to argue the point on terms of scientific evidence, my
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patient is getting better, but the mere fact that because a person takes indirect
payment because he is actually a preferred provider, that is more than what I
get in terms of remuneration.

That is anti-competitive and therefore,

tantamount to taking a bribe.
5

MS PILLAY

When you attend to a patient who has been diagnosed

with a PMB, do you advise the patient firstly that the condition amounts to a
10

PMB and that you are not designated service provider?
DR KING

Yes, so therefore the realms of activity is a problem,

so we have that on a major scale in my practice and unfortunately, I have the
10

patient’s willingness to pay as the issue. I don’t want a fight I just want to
get what I deserve in terms of making sure that I am alive, that I actu ally get
the medical care.

I am not interested in this, I can afford it, I pay and I

believe that is part of the reason why co-pays are so high. People are not
prepared to take up the cudgels to fight. I think that is one of the major
20
15

problems.
MS PILLAY

And apart from your particular conduct within your

practice, do you think that there should be an obligation on medical
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practitioners to advise patients that their conditions amount to prescribed
minimum benefits under the legislation?
DR KING

It is an obligation that we need to get involved in,

because if he doesn’t know, then therefore he is not going to get access, so he
5

may not then want to do it, because again it comes back to affordability. I
work in a practice where there is no problem in that respect, but for patients

10

where I do treat them from other areas and there is basically unaffordability,
then we do actually try and give them a lesser drug that might do the same,
but under circumstances based on their condition.

10

So one does have to adjudicate, it is not because I choose certain drugs and
that is all I use. I think you have to tailor it to the patient, so that is why I use
it to impersonalize medicine. You as a doctor, you risk stratifying all the
time, so you are actually weighing up pros and cons in terms of what certain
drugs do against certain drugs and that is why I gave a talk to the actual

20
15

pharmaceutical houses once and I said if you were actually paying the
fiduciary responsibility, why don’t you all actually look at ICD10 coding’s.
Now I mentioned in my presentation that ICD10 coding’s are based on
remuneration purposes, not for disease management, but if I was a pharmacist
78 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 1

23 February 2016

___________________________________________________________________

and I saw that he has blood pressure, from the medication you can see that
there is a diabetes involvement and there was actually hypercholesterolemia,
or there were issues related to the use of drugs, there are certain medications
for anti-hypertension that are considered cheap drugs and therefore you use
5

them
There has just been an appraisal now by a Professor [M onsier] that actually

10

draws attention to that. The incidence of diabetes from these drugs is high, it
depends on various other co-morbidities and it could be as high as 40% to
60%, in allowing that insulin resistance to worsen, so you actually put that

10

patient into a situation of making him a diabetic, whereas my issue and maybe
that comes back to the earlier question, is that unless you know what these
drugs do and you are actually keeping abreast of this scientific evidence, then
obviously you are going to make a better Judgement in terms of what is
permissible and what is not permissible and I think that is what makes the

2015

difference for me is that I am questioning it all the time. I am constantly risk stratifying.
MS PILLAY

Thank you Dr King.
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JUSTICE NGCOBO Dr King, I have 1 or 2 questions I want to put to you
just to clarify some of the issues that you have raised. The first one is that
you make the point in your submission that Discovery has used the
commercial structure of the industry and the regulatory framework to actively
5

engage in frontline commercial health insurance through DHMS without
taking insurance risk. Could you elaborate on that?

10

DR KING

I will answer, but I will give the answer to Mr Eiser.

My aspect of that is really that if a person is going to be having issues in
terms of trying to get the actual denial of access avoided, that patient should
10

actually be able to get to a point where he is going to be able to get the
benefit out of that medication.
The commercial risk is that there is no commercial risk, because all he does,
is negates your argument in terms of the evidence based and therefore he
implements it, that really this is all we accept.

I question who then

20
15

adjudicates on those medical formularies. I am told that those doctors that
they represented, their names are not disclosed.
There have been many occasions where I have asked for disclosure of the
names because there could be a second agenda to the non-disclosure, so I said
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if there is non-transparency on that issue, why isn’t it conducted on the peer
review, because if we are going to end up talking science or evidence based,
then surely there are articles that we need to know, so that is why I say it
becomes a major problem.
5

JUSTICE NGCOBO I understand that. I am just interested in 2 aspects and
the first one is, what, is the commercial structure that you are attacking, that

10

you are concerned about and secondly, what is the regulatory framework
which you suggest allows this sort of conduct? So there are 2 aspects to th e
matter. The one aspect relates to the structure of the industry, the other one

10

relates to the regulatory framework, precisely what are those regulatory
mechanisms that you think allow this to happen and how can that be
remedied?
DR KING

I think the terms of reference has to be that is a degree

of obligation. I don’t think they can have a blanket situation to say well, it is
20
15

based on a commercial thing, you say it doesn’t meet our criteria. What are
those criteria? Those criteria are based on algorithms through the Council of
Medical Aid Schemes that are so outdated that that is the reason why they
adhere to it, so how often are those algorithms actually updated and actually
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brought up to speed in terms of the recent science?
There is a major flaw in the industry there, because they always resort to
those algorithms rather than actually applying what’s the latest that has just
come out of the recent guideline that the healthcare professionals actually do,
5

so I think that the commercialization is orchestrated to what suits them, so
apply old outdated mechanisms and then achieve the agenda, so I think that is

10

my reply in that respect.
Mr Eiser could probably give you more information.
JUSTICE NGCOBO I wonder if you could tell me precisely what is the

10

structure that you are concerned with. That is the first aspect. The other one
is the regulatory framework, precisely what is that regulatory framework?
What are the regulations that are of concern to you which you suggest allow
this sort of conduct to continue?

20
15

DR EISER

The first thing is the commercial structure of the

industry is the absence of commercial risk on the funding side of the industry
that the administrators effectively control the funding side of the industry, but
not at risk for the decisions that they make, but the scheme implements.
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The regulatory framework allows an administrator to administer 1 scheme and
also allows the administrator to administer a number of schemes.

The 3

major administrators who were put up on the slide, being Discovery Health,
MMI and Medscheme, MMI and Medscheme started off as administrators
5

getting as many schemes as possible to administer even competing open
schemes.

Their business is medical scheme administration, although they

effectively control the schemes that they administrate because that is where
10

the expertise in the industry resides, it is with the administrator and because
of that expertise, they have control.

10

They took a passive position and said we are going to be medical scheme
administrators and we are going to try and get as many schemes as possible
under our administration. Discovery on the other hand, said we are going to
make a business out of 1 scheme, the regulatory framework and the
commercial structure allows that, so Discovery made a business ou t of

2015

Discovery Health medical scheme on which it had become totally dependent.
Discovery loads its fee with a 45% profit margin onto the scheme and that
gives evidence by the segmental report that Discovery Limited issues every6
months and every year, it is a 40% profit margin. If I just take the 2014 and
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with that 40% profit margin, you can then calculate how much profit
Discovery makes from the scheme.

Discovery Medical Scheme’s risk

premiums are R36.1 billion for the year ended 31/2014.
Fees that Discovery Health medical scheme paid Discovery was R4.8 billion.
5

Apply the 40%, the estimated costs of managing DHMS but based on the 40%
profit margin, was R2.8 billion, leaving Discovery Limited with a profit of

10

R1.9 billion and that equates to a 40% profit margin on that fee. That was a
5.3% return on the premium of R36.1 billion. The scheme on the other hand,
had to incur the claims expenditure of R29 billion against that R36 billion,

10

then leaving it with R6.6 billion. It then had to pay Discovery Heal th R4.8
billion, which left R1.8 billion in the scheme.
It then had to incur expenditures other than paying Discovery Health for
administration of R1 billion and it was left with R753 million, so Discovery
Limited made R1.9 billion and the scheme generated an operating surplus of

20
15

R753 million, that is why I say that Discovery uses the scheme to engage in
frontline health insurance without taking any risk.
It is only more recently that they have taken on closed schemes.
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JUSTICE NGCOBO How does one correct this in your view?
DR EISER

Performance based fees. Again getting back to the 4

components of the healthcare equilibrium that I mentioned and proper
reinforcement of the Medical Schemes Act, because in all of this, the problem
5

is that Discovery Limited is not as cash-flush as everyone thinks they are. So
what it does, is in addition to this 40% that it extracts out of the scheme in

10

terms of profit and it is more in cash, if you take the total net cash flow of
Discovery Limited and you see how much the Discovery Health scheme after
tax, contributes towards it, it is in excess of 40%.

10

They force a certain amount of growth out of that scheme which has caused
inter-option instability. Within the Discovery Health medical scheme, there
are 3 options which rack up huge losses and that causes a split between the
scheme between what I call the solvent and in the insolvent group and people
in the scheme, in the producing group, the solvent group of options, end up

20
15

having the administration fees loaded onto the costs for which their premiums
have to cover a lot more than 40%. It can even go up to 55% profit margin.
The way to first address that is to put the administrator on performance based
fees. Again across the 4 components of the healthcare equilibrium, which i s
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cost, range of services which in a medical scheme will mean benefit range,
quality, Dr King spoke to the rules of Discovery Health medical scheme
reference to scientific guidelines and level of service which is basically to put
it very simply, is how long you wait for the treatment, how long is the line, so
5

those are the 4 components of the healthcare equilibrium and everything fits
into there, but we have to put the administrators on performance based fees
here. That I think is the first step to reform.

10
JUSTICE NGCOBO Now Dr King you have proposed among other things
that doctors should be allowed to sell devices.
10

Now let’s assume that

happens, what impact would that have on the quality of healthcare and access
to healthcare?
DR KING

What I maintain is a database and the database tells me

the different co-morbidities that are associated with sleep management and if
one understands it better, there are major issues in terms of the way poor
20
15

quality sleep interferes with diabetes, how it interferes with hypertension,
how it interferes with the development of coronary artery disease and how it
actually affects overall testosterone. Now there was a time when testosterone
was never regarded as an issue, you would just treat these patients with
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injections, so there is a lot of controversy about them.
My hypothesis has actually been substantiated that you correct that oxygen
supply, you are providing a better fueling system to that patient and therefore,
he manufacturers it himself, so therefore I have come to a lo t of these
5

conclusions through what I have done in my own research in my practice, of
assimilating all these different co-morbidities and looking at the inter-

10

connects and I wish I had more time to show you in more detail those slides
that I showed you in terms of the physiology of what I am saying.
It is essentially one disease and if one understands it, you would then be able

10

to look at how this inflammatory process of this disease management can be
better handled and if we don’t treat the cause, we won’t get the gain.
JUSTICE NGCOBO Now if doctors are allowed to sell these devices, is
there a risk perhaps that doctors might want to sell these devices to patients in

20
15

circumstances where the patient doesn’t strictly need that particular device,
but simply because the doctor as part of his or her practice, now has to sell
these devices, is there a risk about that?
DR KING

Well through the society, we are actually embarking
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on a phenomenon where that can be controlled, so by everybody signing in, I
think that the only issue here, is coming back to the performance based
reimbursement, so if you actually adjudicate it properly, my data can actually
tell you as a practitioner, whether you are doing the right thing.
5

So if a

person is basically seen to be giving these machines at AHI’s less than 10, I
have seen them, there are a lot of patients who have come for a second
opinion where these monitors are actually given to patients, actually

10

reimbursed by medical aids for the wrong reasons and I say that kind of
statutory regulation indirectly, will control that for you.

10

So I think it becomes an obligation that people that are prepared to get
involved in this kind of activity, needs to get to a higher level of integration
in terms of respecting your fiduciary responsibilities and if you can provide
the data that actually shows that you are doing it for the right reasons, I think
it can be better appropriated.

20
15

I think we can be better controlled, so again, it comes back to performance
based reimbursement, so if you are prepared to accept more, then whatever
the actual monetary value is in terms of the sales, that can be adjudicated to
that process. Sure there is going to be a commercialization aspect, doctors
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are going to say well this is easy, we just apply certain par ameters and if the
parameters are incorrectly applied, we can then say to them fine, you don’t
get the same.
JUSTICE NGCOBO Yes I understand, part of the problem as I understand
5

it, is this, when patients go to doctors, they may have a sense of what is
wrong with them, but they don’t know precisely what is wrong with them, the

10

treatment that they would need and the quality of the treatment that they are
going to get from that particular doctor, so they are entirely at the mercy of
the attending doctor who will tell them this is what is wrong with you, this is

10

what you need and this is the device that you need, so I am simply raising
this, whether is there a risk of commercialization of this?
DR KING

There always will be, but it can be controlled.

JUSTICE NGCOBO What mechanism can be put in place to effectively
20
15

guard against that, because we concerned here not so much about what
doctors are doing, but what is in the best interest of the patient?
DR KING

I think creating a group of doctors under the same

umbrella with certain terms of reference is the way to do it, where the
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performance based reimbursement can be better assessed. Once that proof of
concept comes through, it can be applied to a greater volume of doctors ’
involvement and then the logistics of running that kind of program can then
be more appropriated to circumstances depending on social income, areas, all
5

those kinds of mechanisms.
So I think there is a mechanism that if we had to start with the proof of

10

concept that it does work, it certainly works in my practice and I am not
selling the machines, if a person had to be able to commercialize on that
basis, it has got to be restricted to a degree and in that way, controlled as long

10

as the outcomes that are coming out of that practice, are proven tha t they are
actually achieving quality care.
JUSTICE NGCOBO Last week, your colleagues explained to us some of the
problems that they have with the medical schemes in relation to the type of
treatment required and what should be charged for that.

Now on th e one

20
15

hand, you have a medical practitioner who in the exercise of his or her better
judgement, decides you need treatment X, on the other hand, you have the
medical scheme who one assumes for one moment that they are concerned not
so much about saving profits, but ensuring that what the doctor is indeed
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prescribing, is what is necessary.
How does one resolve this, because ultimately, the physician has an interest
in saying I am right, I know what is right, what is good for this person. On the
other hand, you have a medical scheme which says well that may be so, but
5

we do think that this is entirely unnecessary, there are other treatments that
you can prescribe, which should be cost saving, how does one deal with those

10

issues?
DR KING

Again it comes back to evidence based medicine,

because your realms of activity are based on the evidence, so if a person is
10

going to use cheaper medications, it may be because those studies were done
at the time that the more potent products weren’t performed, so as we get
more potent drugs that actually do it better, the actual levels of science goes
higher to the A level in terms of the actual observations and actual evidence
that comes about, so therefore the risk performance is then going to be

20
15

adjudicated to those kinds of levels of recommendations and evidence.
So you can actually then apply a better principle, so while things may go out
of date, so if we use statins for an example, when the actual [simvastatins]
came onto the market, those are the first generation type drugs that were used
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to a large degree. Today, the medical funders use that as the mechanism to
say fine, you can go to the highest level, but now today we know that you
can’t for a cardiac patient, go higher than a 20 milligram dosage, because
while the dosage can go up to 40 milligrams, there are some generic
5

companies who are prepared to push that drug at 80 milligrams.

The

originator never had an 80 milligram drug, so what I am saying here, is that
the side effect profile of the interaction of drugs with anti-hypertensive
10

medications becomes a real issue and that is what the new discoveries have
made, so therefore the level of evidence that may have been adjudicated at a

10

higher level a 1A or a 2A or something like that, could now be relegated to a
level of 3C where it is really not showing any benefit and these are the type
of algorithms that the actual medical administrators still use, because they are
using outdated information.
They are not updating themselves and that comes back to the reasons why we

2015

say performance based reimbursement will actually counteract that. It should
take that into account and therefore the cost effectiveness is what you are
getting to, can then be better appropriated.
JUSTICE NGCOBO How would you describe the level of trust between the
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doctors and the medical schemes? In other words, are doctors prepared to
accept what medical schemes are saying in relation to what is appropriate
treatment?
DR KING
5

I think that this is a major problem in terms of the

actual medico-legal litigation that is going on, that level of trust has basically
been broken because of the way doctors have been treated. If there is still

10

again no reference to a standard, how can there be any argument, so if there is
no peer review and it is customer care level, it is a one sided argument that
basically the funder has as the actual domineering dominance and I think that

10

is wrong.
JUSTICE NGCOBO Is there something to be said for an entirely
independent institution or a body which can be used as a reference grou p
where if there is an issue about the appropriateness or otherwise of a
particular treatment, that issue is referred to this group which consists of an

20
15

array of experts in various medical fields who can look into the matter and
then give their opinion?
DR KING

To my knowledge, it hasn’t been and there is a need

for that type of body to exist, so that at least these types of things can be
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taken to a similar tribunal for discussion to appropriate Judgement
accordingly, so I think that type of integration involving more sophisticated
mechanisms rather than just say you can’t have, would be more appreciated,
so it would definitely increase the level of fiduciary responsibilities of
5

doctors.
I think that the CME issue is where they are lacking, so coming back t o one

10

of the earlier questions, I think that if I could answer it in this manner, that if
the doctor is not aware, he has got to be made aware and the only way you
can actually make them aware, is through these type of mechanisms, so as his

10

fiduciary responsibilities increase, the quality of care increases, so the
performance is going to be a lot better, so get them up to speed and you will
then get a greater degree and once that acceptance is gone, then we won’t
have these medical legal men sitting on the corners waiting for an accident to
happen like a tow-truck driver.

20
15

JUSTICE NGCOBO Are you aware whether or not that kind of institution
exists in other countries and if so, how effective that is?
DR KING

There are different levels of integration.

When you

look at the way the guidelines of major diseases are adjudicated, there are
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task forces that are set up, so these are bodies of these type of doctor
personnel, huge groups of people meeting on a continuous basis at various
times, be it a long weekend, be it a week or whatever to actually come to
these decisions of how a guideline can be drawn up.
5

So one has to look at all these issues in terms of evidence based to try and
make sure that is the evidence strong enough to actually get to a 1A evidence

10

based on scientific evidence of randomized control studies, or issues related
to meta-analysis as opposed to single observational studies where you don’t
get the same level of evidence, so I think that if one looks at it, particularly

10

what I am impressed with, with the European Cardiologist Society, is that all
these levels are given different categories, so you will know from the disease
in order to decide on your choice of management for that particular disease,
you can then know that the level of evidence is 1A, 1B or 3C and that is
essentially where we need to go.

20
15

If we can apply that kind of principle, then you’ve got a body that is already
there. I always say do we really need to re-invent the wheel in South Africa
particularly.

We are a small group of medical fraternity do we have the

resources that can actually adjudicate to this level of enterprise?

I think
95 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 1

23 February 2016

___________________________________________________________________

we’ve got to be guided by the actual bigger parties and that is why
cardiologists are affiliated to this big group in terms of the European
cardiology society. It is a major enterprise and this is why they have gained
tremendous popularity that I think they actually hold a greater providence
5

than the US at the present time.
ADV MAENETJE

10

At present, I think you have within medical schemes,

clinical committees which would look at whether the level of care that a
practitioner has provided, is justified and whether the scheme should cover
for the level of care provided and if there is a dispute, you have those internal

10

clinical committees and the dispute can be escalated to the Council for
Medical Schemes which also has clinical committees that can adjudicate on
that kind of difference of view between the practitioner and the medical
scheme.
Are you suggesting that that is not adequate and that you need a m uch bigger

20
15

institution outside of the schemes and of the Council for Medical Schemes?
DR KING

With respect, I don’t believe that we have the

necessary qualifications in this country to actually get it to that higher level.
While we have a lot of personnel, my experience is that often it is basically
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pushed aside. When one actually takes up these issues, you actually have the
wrong people with the wrong actual academic background addressing the
issue and this is something that is a problem and I don’t say it applies in
every single case. There are very good experts in our country, we are always
5

at the top of every game, South Africa is always in the top 10 for good and
top 10 for bad and this is always the thing that we need to re-stratify, so I
think when we are talking about issues on the greater scale to the degree I am

10

talking about, we’ve got hundreds of personnel sitting at one particular
taskforce that are basically bringing every piece of information to try and

10

actually get to that level.
I think we are very restrained in this country to be able to get up to that level
of intensity of academic involvement and it is because it is reflected in terms
of this stature that our universities sit. When I started medical school, the
University of Witwatersrand and Cape Town, we were in the top 10

2015

internationally. Today, we are sitting somewhere in the region of 320 and it
is abysmal to actually have that kind of recognition now, so to answer your
question, I don’t believe we’ve got the personnel to actually do it to that
intensity of is it really medically necessary. We have a pocket full of people
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that are prepared to actually answer to those types of things, but not to the
intensity that happens internationally.

5

ADV MAENETJE

Thank you Dr.

DRS VAN GENT

Just a brief question, Mr Eiser I think I should address

you because you are the author of the statement that the funding side or the
administrators don’t run a commercial risk. I don’t think I fully agree with

10

you. I think they don’t run a long run risk, they avoid being responsible.
They can’t be held responsible actually for the long run risk.
What they do here to my mind, is reduce costs in the short run, Discovery Pty

10

Limited now, because they have an interest in the short run to cut costs for
the schemes and that is a commercial risk anyway indirectly, because if they
wouldn’t, they would lose clients, not Discovery, but Medscheme and MMS
would lost clients if they didn’t cut costs in the short run. To my mind, I am

20
15

a foreigner as well as you were in South Africa twenty years ago. What is
happening in South Africa is that the long run is not being dealt with, so it is
a prisoner’s dilemma.
If Discovery manages both short term and long term risks and would
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remunerate Dr King for his efforts to keep down long run costs for the
hospital, it would do so probably for 50% for its competitors, because these
clients could go over in a couple of years’ time and go to competitors and
benefit from Dr King’s endeavors to keep costs low in the long run, so to my
5

mind and then I come back to your PVR statement, I have been responsible
for PVR programs and other industries, it is not an easy thing to do that, to
design them, so to my mind, the problem is more in the short run type of

10

competition we are in schemes and administrators neglecting the long run
benefits of patients, doctors and the system as a whole.

10

DR EISER

The element of being at risk is that let’s take

Discovery for example, no matter how well or badly the scheme does,
whether the scheme makes a loss, it generates a deficit of R800 million, or it
generates a surplus of R800 million, the administrator gets paid the same.
Quality doesn’t come into account benefit range doesn’t come into account.
2015

The one thing that is measured is solvency, but even if they slip below the
solvency level, it doesn’t make any difference, so they get the same money
irrespective of the scheme results, so they are not at risk.
The focus of attention seems to be and I believe it is as a result of the heavy
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influence that actuaries play in this country, because of the absence of
commercial risk, is that each segment is looked at separately. For example,
cutting the medication cost is going to satisfy the trustees, but it is going to
result in more hospital episodes, so I agree with you short term versus long
5

term. They don’t look at the downward costs, or onward costs, it is more
looking at the segment of care and pharmaceuticals happens to be an area in
which money can be made and certain organizations throw their weight

10

around the industry.
In terms of being responsible for the medical outcome of the cost of care in

10

terms of the performance of the scheme, the administrators are not at risk.
JUSTICE NGCOBO Thank you Dr King and Dr Eiser so much for your
presentation, I know that we have over-run your time, but anyway thank you
so much.

20
15

DR KING

Thank you.

[END OF FIRST SESSION]
[START OF SECOND SESSION]
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JUSTICE NGCOBO

Yes, thank you, Dr Moloto, for your patience. There’s

just one thing that I would like to clarify here. I have two oral submissions. Now, it’s
not clear to me which one is the latest one. They don’t strike me as being the same. So
do you want to indicate perhaps which one are you going to use today?
5

DR MOLOTO

Yes, I’m not certain how to differentiate between the two

that you have but if I can perhaps avail this one.
10

JUSTICE NGCOBO

Well, okay, let me tell you what it is.

You see

...[intervenes]

10

DR MOLOTO

Or maybe let’s go to the last page.

JUSTICE NGCOBO

Well, let’s go to the first page. The first page of the one

document starts with applicants for admission treatment. The first page for the other
one starts with private hospital applications for admission treatment privileges.

20

DR MOLOTO

I think the second one, private hospital.

JUSTICE NGCOBO

Okay, so that’s the letter.

15

101 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 1

23 February 2016

___________________________________________________________________

DR MOLOTO

Yes, I should apologise. My office emailed the draft

rather than the final document, so yes.
JUSTICE NGCOBO

I see, okay. So shall we then discuss that they work on

the basis of the latest version which is the one that starts with “Private hospital
5

10

applications”.
DR MOLOTO

Thank you.

JUSTICE NGCOBO

Okay. We will therefore discard that. Okay, very well.

Have copies of these documents been circulated? No, they have been circulated.
Okay, Dr Moloto, we have done huge damage to your time. But you will be allowed
10

the same time that you had been initially allowed so you will take your time. Thank
you.

20

DR MOLOTO

Thank you very much. Shall I proceed?

JUSTICE NGCOBO

Yes, you may proceed. Yes, thank you. Just for the

record if you could just place your name on record and who you are and then you can
15

proceed.
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DR MOLOTO

Yes. My name is Kgabane Moloto. If I should spell that

that’s K-G-A-B-A-N-E, surname M-O-L-O-T-O for the record to follow precedent
established in the house. Just a brief C, I’m a psychiatrist in private practice. The main
practice is situated in Rustenburg.
5

I however have since established a branch in

Johannesburg with rooms in Olivedale and with admission and treatment rights at
Riverfield Lodge since October 2014. I’m in private practice for – this is my eleventh
year and I had a brief stint in the public sector.

10

It was previously Rustenburg

Provincial Hospital but currently Job Shimankana Tabane Provincial Hospital. The
stint was in a period spanning 2005 to end of January 2007 and I guess in that short

10

period we managed to established a department of psychiatry at that institution.
Furthermore I think since August 2005 I accepted colleagues’ requests to serve the IPA
in Rustenburg, PIPA, People’s Independent Practitioners Association, in the capacity
as secretary. I should apologise that my presentation could be more organised. I think
I got the invitation at the end of January which was a bit of a short notice for me

2015

because I had High Court obligations on the 8 th of February and again on the 25th of
February. I would have preferred a March date. However Cape Town days are not
available on Mondays or Fridays and to be in Cape Town midweek is really rather
difficult for me so I had to accept the date of the 23 rd of February and burning the
midnight oil to finalise the presentations as evidenced by the confusion about which is
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actually the proper submission. However I believe that we should be able to do some
damage control and make a presentation that is worth your esteemed forum’s undivided
attention.
Just perhaps let me start with conflict of interest. I believe there’s none. I must
5

however state it will be presented as part of a continental presentation. It will be stated
that there is litigation against numerous medical aid schemes in lieu of debt recovering.

10

I hope that is not to be perceived as a significant conflict of interest. Other than that
there really is none and I’m not certain if I still hold Netcare shares. But that can be
confirmed later in the event there’s a need to exclude that as possible conflict of

10

interest.
The background of my presentation, I guess I was referred by the Competition
Commission. In and around 2014 I filed a complaint against Rustenburg Medicare
Private Hospital for enumerable acts of anticompetitive behaviour and the conclusion
of that, of the Commission’s inquiry was that the institution cannot be said to have

20
15

abused market dominance and I was further advised that in the event I disagree with
the Commission’s findings I’m at liberty to pursue the matter at the Competition
Tribunal. Alternatively it was recommended that the issues require attention of the
Health Market Inquiry.
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And yes, so I guess that is largely the foundation. However there are other things that
transpired consequent to that that give a background to additional information in the
submission.

However the essence of my submission is to take the inquiry into

confidence about the challenges of private practice in the country. I endeavour to make
5

them as impersonal as possible, try to present issues and principles in the third person
rather than come across as very personal. I do my best to avoid names. However I do
not avoid the mention of Rustenburg Medicare Private Hospital because as stated the

10

complaint to the Competition Commission was specifically in lieu of the institution and
they referred us to the inquiry.

10

And I still submit that there is no malice on my part. There will be opinions shared on
compliance with the Competitions Act, the Health Act and even the Criminal
Procedures Act but those are still submitted in good faith although I am not a health
expert. Sorry, I’m not a legal expert. My submission will not be technical in lieu of,
will not be very technical in lieu of psychiatry and indeed I must submit that I was

2015

thoroughly educated on health economics and some of the related issues in the previous
presentation. But just to sum up the subtitles we’ll be commencing our presentation on
the hospital admission and treatment rights followed by inputs on the Health
Department’s role and then also medical aid schemes, Health Professions Council and
as far as SARS is concerned I did indicate to the evidence leaders that some of the
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issues that need to be canvassed in lieu of SARS’ conduct in contributing to health
inflation or increasing overheads of private practice, some of the submissions might
actually be in breach of state security legislation and in lieu of that we discuss that
perhaps I should seek exemption from making oral submission. However written
5

submissions shall be considered as part of the submission. If we commence then.
JUSTICE NGCOBO

10

But let me understand this. As I understand it your

complaint against SARS, is it, that’s a matter that you have taken up, haven’t you, with
the office of the inspector-general, haven’t you?
DR MOLOTO

10

I raised the issue with Advocate Faith Radebe during her

tenure as inspector-general of intelligence.

Well, of course knowing the modus

operandi of that fraternity there will not be any documentation from their side
acknowledging receipt and so on. However I do have ...[intervenes]
JUSTICE NGCOBO
20
15

Yes, but the fact of the matter is that you’ve raised your

concerns concerning the conduct of the South African Revenue Service with the
inspector-general office at least.
DR MOLOTO

I think that requires qualification because the inspector-

general of intelligence does not primarily supervise the conduct of SARS.
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JUSTICE NGCOBO

Yes.

DR MOLOTO

Yes. SARS is independent. It stands on its own. And of

course my submission was in lieu of perceived subversive activities and indeed that
appeals to espionage. And I felt that that falls within the mandate of the office of the
5

inspector-general of intelligence. And then I proceeded further. I proceeded further to
file a complaint with the commissioner of SARS during the term of office of Mr

10

Moyane and he forwarded a Mr Makinong[?] to investigate my complaint. I submit
that ...[intervenes]

10

20

JUSTICE NGCOBO

Dr Moloto.

DR MOLOTO

Yes.

JUSTICE NGCOBO

I’m sorry.

DR MOLOTO

Okay.

JUSTICE NGCOBO

But what I’m really saying is this. Your concern about

the conduct of SARS, you’ve raised that with the office of the inspector-general and
15

you have also raised a complaint with the SARS itself.

Now, that matter as I

understand it is still pending, is it? It has not been finalised.
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DR MOLOTO

Well, when I seek to canvass this matter during this

inquiry it is in lieu of SARS’ role in escalation of practice overheads and indeed with a
domino effect on health inflation as well. So I believe as far as that is concerned that
will relate to the terms of reference of inquiry.
5

JUSTICE NGCOBO

Okay, let me point this out to you. To the extent that

you would want to talk to us about the impact of what SARS does and doesn’t do on
10

the cost of healthcare there’s no reason whatsoever why that shouldn’t be raised here.
It has nothing to do with the others matters that you’ve referred to so it can be raised
here only to the extent that it is relevant to the explanation for the high costs. Do you

10

understand that?
DR MOLOTO

Thank you very much.

JUSTICE NGCOBO

So there is no reason whatsoever for these proceedings

to be held in camera in relation to that. Do you understand that? Very well.
20

15

DR MOLOTO

I appreciate the protection. Thank you.

JUSTICE NGCOBO

So I think you can now proceed with your submission.

Now, you’ve told us that what you want to talk to us about mainly are the challenges
faced by private practitioners. Is that right?
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DR MOLOTO

That’s correct.

JUSTICE NGCOBO

Okay. And you will relate that to the increase in cost,

how that undermines competition. Is that right?

5

10

DR MOLOTO

That’s correct.

JUSTICE NGCOBO

Very well. Okay, you may proceed.

DR MOLOTO

Doctors’ applications to private hospital for admission

and treatment privileged rights, I emphasise privileged rights because hospitals may
believe they are affording the hospitalist doctors privileges. The hospitalist doctors
may argue that they pitch to acquire certain rights as per their contracts and therefore
10

these are rights. So just to be on the safe side I would rather refer to these as privileged
rights, admission and treatment privilege rights, and in some instances where there’s no
admission just purely treatment privilege rights. So these applications, hospitalist
doctors’ applications, would be subjected to vetting by non-experts in the field of

20
15

security. Although it is my security that vetting is a security function. The vetting
process has largely been abused by some hospitalist doctors to assassinate character of
prospective competitors.
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And just to give a bit of a background consequence to the closure of the psychiatric
unit at Rustenburg Medicare as a psychiatrist and hospitalist I found myself without a
hospital to admit patients so I secured admission rights at Acacia Hospital. It falls
under the Netcare holding company. And having obtained such admission rights one
5

of the psychiatrists at the institution protested that granting a third psychiatrist rights to
admit at that institution is going to prejudice her practice. The hospital manager
persisted in explaining why they need a person of my experience who would bring in

10

the market some 100, less than 100 kilometres away.
However the doctor in reference threatened that she will relocate her business to

10

another institution. Coincidentally the institution that she intended to relocate her
practice to was Life Healthcare Riverfield Lodge that I subsequently applied for
admission and treatment rights to. So I found myself in a difficult situation in that this
competitor at two different institutions has an opportunity to assail our character and
make it difficult for us to be granted admission and treatment rights. However such

2015

vetting process ...[intervenes]
JUSTICE NGCOBO

But tell me how that ended up being resolved.

DR MOLOTO

Ultimately this is what transpired. The Riverfield Lodge

granted me admission treatment rights and I refer to Riverfield Lodge. I’m referring to
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the office of the hospital manager. However fellow alumni of the Acacia Hospital
psychiatrist, fellow alumni from Pretoria University, are working at that institution and
certainly they were canvassing for her application to be considered. They decided to
object to say that I cannot be accommodate at the institution and despite the hospital
5

manager having clearly stated that she doesn’t seek their permission, it is just a
formality to consult with them, suddenly she decided to renege on her verbal contract
and I petitioned the regional office for Gauteng and the regional manager convened a

10

meeting between myself and the hospital manager and then it was decided that I should
be granted admission treatment rights at the institution.

10

The hospital manager goes back to the three colleagues at the institution, the three
psychiatrists, and they again emphasise that, no, they’re not going to allow this new
psychiatrist to come on board and a declination letter is forthcoming in which case I go
back to the regional manager to indicate that maybe we should involve national office
to say that you’re struggling with insubordination from the level of a hospital manager.

2015

So the hospital manager reluctantly accepted us at the institution but she however made
our life difficult, made it very difficult for us to operate in the institution and would
even state to the regional manager that Dr Moloto was literally forced on us, was
literally forced on this institution. So this will be canvassed largely in the third person
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or as principals to avoid coming across as personal as indicated. Now, I was still
submitting ...[intervenes]
JUSTICE NGCOBO

Sorry, it’s not clear to me. You mentioned the first

hospital where I understand what appears to be a female psychiatrist objected to you
5

10

10

being allowed treatment rights in that hospital. What hospital was that?
DR MOLOTO

That was Acacia Hospital.

JUSTICE NGCOBO

I see.

DR MOLOTO

Acacia Hospital, one that falls under Netcare.

JUSTICE NGCOBO

Okay, I see.

DR MOLOTO

Netcare, yes. And then the same person seemingly had

designs on Life Healthcare’s Riverfield Lodge Hospital as a destination to relocate her
practice. So I guess some of these developments they arose consequent to the matter
20

that the Competition Commission recommended that I should bring to this inquiry’s
attention. Okay. So still on the vetting ...[intervenes]

15

PROF FONN

Sorry, I just want to clarify something. You referred to

the hospital manager, the regional manager and the national manager. Are these all
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within one company?
DR MOLOTO

I’m referring to Life Healthcare. It is a public company

that is listed on the JSE. Obviously they would have a CEO and then they’d have chief
operations executives inland and the coastal regions and then they would have the
5

various regions, Gauteng and then otherwise North West is clumped together with Free
State and so on. So here these are my dealings with an institution in Gauteng just here

10

a stone’s throw from Lanseria Airport. So these are my dealings with this institution
and then that falls under Gauteng region.

So when the regional manager is

experiencing difficulties and insubordination from the hospital manager who’s
10

colluding with practices that predate ours I was saying that perhaps we must approach
national office, not the national manager per se, but the office of the chief operations
executive inland to say that the regional manager is experiencing difficulties with
insubordination and the situation as it stands is prejudicial to me. It is anticompetitive.
PROF FONN

I understand. I just wanted to understand that it’s within

20
15

the one company. That’s all. Thank you.
DR MOLOTO

Within the same company, thank you. So I was saying

that the vetting process is shrouded in secrecy. It is not transparent. And I can submit
that that negates the audi alteram partem principle of law in that both sides of a story
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have to be heard. As I said that if I’m told that, no, the colleagues are saying that they
cannot work with you because you are quarrelsome, you were involved in litigation
against Rustenburg Medicare Hospital, I say place these allegations on the table and
afford me the opportunity to respond. That and any other information that you might
5

have come across or might have been manufactured in the process of vetting, place that
on the table and it shall be accordingly responded to.

10

So I submit that the additional challenge would be that there is gatekeeping and
territorialism and such gatekeeping is intended to favour acquaintances, friends and
fellow alumni of existing practices at the particular hospital. That makes it difficult for

10

other worthy practitioners to be afforded a fair opportunity to come and practice their
professions and engage in economic activities. Now, I submit further that there is in
the instance collusion with hospital management and case management to frustrate
admissions, that is admissions of patients, and deny a psychiatrist access to the
hospital’s call roster and therefore the brand of the hospital and the holding company.

20
15

Just to expatiate a little bit you would find that the hospital would have a doctor on call
every day of the week throughout the year. However because certain practitioners have
been working at the institution before others are granted the rights to admit them they
believe that that call roster is theirs, that it is their goodwill. It is not the hospital’s call
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roster. It is not the goodwill of the hospital. Now, that translates to certain practices
having the right to admit patients on a daily basis including emergencies, alternatively
placing patients on the waiting list for admissions almost daily.
Now, you know, as a practice that is unjustly excluded from the hospital call roster you
5

find yourself admitting the occasional patient. You even struggle to have anyone
covering you with your emergencies because you are literally a lone wolf and

10

marginalised in an institution. And such tendencies would cap your growth of your
practice, the natural growth where you would find that you will struggle to break even
in a particular branch of your practice. Here I’m referring particularly to the Gauteng

10

branch of our practice.

You will struggle to break even and subsidise it from

operations in another town. Overheads will be high in the face of low and ever
diminishing turnover, and indeed struggle to break even in some instances.
And such costs are passed to the consumer. That will be the patients. And that will be
through various means including increases, increase in consultation fees and/or a levy,
20
15

consultation and service fees and/or levies or co-payments. Furthermore there are
attempts to formalise privilege and exclusivity through inobjective characterisation of
service providers and hospitalist practices, this resident vis-à-vis session doctors,
shareholders vis-à-vis non-shareholders.

However such categories are inobjective
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particularly in lieu of resident vis-à-vis sessions because I would submit that the fact
that I would have my rooms in a shopping centre like Belair Shopping Centre in
Olivedale so that to improve public access to services does not meant that I am running
sessions at the hospital. The rooms at the hospital are utilised to do consultations with
5

hospitalised patients.
However it is my prerogative if I should choose that I want to see any outpatients at the

10

hospital. That is something that I can do. However all the practices would have rooms
in general hospitals or in medical centres offsite from the hospital such as Life
Fourways Hospital or Netcare’s Waterfall Hospital and so on. However they do not

10

regard themselves as session doctors.

You are a session doctor and this is the

definition that is being forced and manufactured to continue to justify your
marginalisation. I believe you needed to interject?
DR BHENGU

Yes, more a question, Dr Moloto. I’m not sure I got you

right. Did you say, I mean when you’re accounting factors that impede growth of your
20
15

practice did you say that it’s at times you could have on call rights without having
admission rights or admission rights without on call rights?
DR MOLOTO

No, no, I was referring, I was saying that you could have

admission treatment rights or just treatment rights to qualify that.

I would have
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treatment rights at Fourways Hospital meaning that I can be called to come and do
consultation liaison work with colleagues in other disciplines who would have patients
that require a psychiatrist’s input. However I do not admit to the general hospital in
reference. Okay, so this is the only differentiation that I made. However in an
5

institution like this there, psychiatric hospital and drug rehab centre, I have full rights,
unlimited rights as per contract with the institution. So I hope that clarifies your
question. Okay.

10
So I’m saying that such categories are not objective and accordingly there’s no
reference to them in the contract that I signed with the hospital in acquiring admission
10

and treatment rights. These are just being manufactured by the three practices there
who would consider themselves resident practices because apparently they elected to
have their administration based at the institution which they share as three practices. I
will however submit that I am not the only other apart from the trio. I’m not the only
other practice.

2015

There’s seven psychiatrists admitting in the institution.

But

interestingly the seventh psychiatrist, am I counting well, I think the seventh
psychiatrist who acquired rights to admit at the institution about four months after me
but she has already been allowed to be on the call roster and I believe that that is
administratively unjust and indeed anticompetitive but I will confirm that apart from
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sharing a demographic profile with the other practitioners she would also state the
University of Pretoria as her alumni.
So basically you have these confounding factors that I do not want to dwell a lot on
issues of demographics lest I be advised that, no, you should be approaching the
5

equality court and nothing related with the Competition Commission. Okay. So these
categories bear no reference in hospital policy on admission and treatment rights and

10

contracts that hospitalist practices sign with hospitals. Territorialistic practitioners seek
to expropriate exclusive right to convene the medical advisory committee. This is a
form of professional advisory committee or professional advisory body that also

10

doubles as an ethics committee.
You would come upon information that the MAC was held in your absence because
you were not informed and you’re supposed to believe that that is a reasonable mistake.
How is that possible if I’m in equal to any other practitioners in this institution? Then
later you come across discussion documents which are not copied to you. It’s all

20
15

happening behind the scenes where they state that the resident psychiatrist shall have a
right to convene the medical advisory committee and they will have the right to invite
and disinvite non-resident psychiatrists. They also seek to classify psychiatrists as
shareholders and non-shareholders and it is unknown to me as a presenter how anyone
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comes to acquire shares in the institution of that nature.
I would implore the institution to state precisely how much a single share costs so that I
can raise funding to acquire a single share so that non-shareholder status would not be
used as a premise to exclude me from economic activity or even to perpetuate further
5

anticompetitive behaviour. And I submit that such is indeed narcissism and I refer
without being disparaging that my colleagues are as narcissistic practitioners who

10

believe that they have a right to invite or disinvite other doctors to the MAC. And
narcissism is not vulgar. It refers to an elevated self-esteem or subscribing to a
doctrine of self-importance or superiority over others and this would account for such

10

entitlement mentality. It must be noted that the MAC, the medical advisory committee,
has a right to recommend suspension of other practices’ admission and treatment rights
so ...[intervenes]
JUSTICE NGCOBO

This medical advisory committee is it a statutory body or

is it a body that’s attached to a specific hospital?
20
15

DR MOLOTO

I believe that the hospital would have such a body where

doctors would sit to discuss issues that improve the working environment for all
doctors in the institution and not necessarily for a select view. I believe that in Netcare
it is known as a PAB, professional advisory board, PAB. Okay. All right. So I would
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say that the MAC would amongst other rights and competencies have a right to
recommend suspension of other practices’ admission and treatment rights and as
previously stated it also doubles as a form of ethics committee. So your practice will
be subject to – rather will be at the mercy of clearly hostile colleagues who are indeed
5

territorialistic and who would indeed want their chums being peers, acquaintances and
fellow alumni to be granted rights to your exclusion.

10

So apart from losses incurred on account of frustration and/or denial of admissions the
besieged practices have no security and costs of fighting injustice increase practice
overheads and such expenses will ultimately be passed onto the consumer, thus driving

10

health inflation. When I refer to frustration and/or denial of admissions I think that that
needs to be qualified. If you book a patient for admission maybe perhaps once or twice
a week you would book a patient for admissions and then you’ll be told that the patient
is on the waiting list. Sometimes they even decline to let you know how long such
waiting list is. And you are aware that emergencies keep on coming in and you have

2015

emergency admissions yourselves that will continue to queue for ten days or even up to
12 days in other institutions, those that are hospitalised and you seek to transfer. And
you find that such frustrations of admission is intended to benefit the privileged
practitioners and that is a process that the Case Manager would have unlimited control
over. Practices that ...[intervenes]
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PROF FONN

Sorry, Dr Moloto, who is the Case Manager? What is

the status of this person?
DR MOLOTO

The Case Manager liaises with medical aid schemes and

our practices to get the details of patients that need to be hospitalised and then also with
5

medical aid schemes to determine what benefits the patients has on their plan. And our
practices would usually get a reference number from a medical aid when we check

10

availability of benefits. However the final authorisation shall be issued upon a medical
aid’s receipt of a report from the Case Manager.
PROF FONN

10

And is the Case Manager just working for the psychiatric

admissions or for all admissions or is this in the only psychiatric hospital?
DR MOLOTO

The hospital is a psychiatric and rehab institutions.

Rehab would be drug rehab and neuro-spinal rehab. Otherwise it is largely psychiatric
and psychiatric wellness mainly. Practices that are last to receive admission treatment
20
15

rights at a particular hospital will peculiarly be allowed to be on intake or call roster
that older practices are denied the opportunity to join. Practices with access to the
hospital intake roster have the unfair advantage of dominating and/or monopolising the
admission process and same is compounded by collusion with Case Managers to
frustrate and/or deny lesser practices – I’m referring to the besieged practices as lesser
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practices – to deny their patients admissions and basically this goes against the
institution’s licensing to provide healthcare to the community and it denies patients
access to benefits that they have paid for.
So lesser practices’ patients are subjected to long waiting periods for admission and
5

same perpetuates inequality in society and denies some members of the community
access to healthcare guaranteed by the Constitution of RSA. “Resident psychiatrists”

10

in inverted commas, sorry, “resident practices” are protected by the private hospitals at
the expense of “non-resident practices” in inverted commas with admission and
treatment rights. And this will also bear reference to Rustenburg Medicare where I

10

worked as the only psychiatrist between 2009 and 2011 having founded the psychiatric
unit there. However upon recruitment of another psychiatrist who was willing to rent
office space from the institution all of a sudden my admissions would be diverted to
her and in fact they would even deny my patients beds while beds were available and at
worst even engage in activities where there’s touting involved where a psychologist

2015

would try to divert patients in groups to the resident psychiatric practice and even the
hospital banning my admission of patients to the institutions on trump charges and/or
allegations and obviously remedies had to be sought in the High Court.
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So there was touting, assumption of care of patients without referral by the admitting
doctor, diversion of non-resident practices’ patients to resident practice, use of group
therapy facilitators to frustrate patients’ endeavours to effect scheduled individual
consultations with patients. And just to give an example on the latter I travelled from
5

Rustenburg to attend to an admitted patient in Riverfield Lodge I think sometime last
year. And the patient had forgotten that she must leave the group sessions at 10
o’clock for an individual session. So when the ward is called to please facilitate that

10

the patient must come for the session but the group therapy facilitator declined to
release the patient and the complaints about such are simply dismissed by the hospital

10

manager alleging that now they were in the middle of process.
What process could there be that takes precedence over individual consultations with
the admitting doctor? Why is it that such process is only applicable when it comes to
the practice of the presenter and not of everyone else at the institution? So that is some
of the anticompetitive practices that negate economic growth and confound increase in

2015

health inflation. Some group therapy facilitators abuse groups to assassinate character
of psychiatrists not in association with the respective psychology practice and
furthermore encourage patients to switch to the care of the psychologist’s associate
psychiatrist.
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Disparaging remarks are made about the African culture and spirituality by Caucasian
psychologists during conduction of a group session. Just to give a background to that
the psychologists would declare that the psychiatrist is a Sangoma and that she will
never enter his consultant rooms and she discourages patients from continuing to be
5

cared by the psychiatrist and that they should go to the psychologist, I mean to the
psychiatrist. They should change to be treated by the psychiatrist that she works
closely with who is some kind of associate.

10

And the hospitals would refuse to

investigate such bigotry and I believe that such attitudes really negate the objectives of
the Commission on cultural, religious and linguistic communities.

10

JUSTICE NGCOBO

Dr Moloto, you are about now to move onto a new topic

that is the Health Department and have got four more topics that you still have to
cover. Now, we still have about three more substantive presentations that we need to
listen to. Now, I’m just concerned about time. How much more time do you think you
need to go through this? As I understood the one relating to the department really deals
2015

with some of the complaints that have been lodged against some of what you describe
as bogus nurses [indistinct 00.52.44] and litigation in the High Court and then of
course, you know, the lack of protocols to monitor the licensed hospital groups for
compliance with clinical practice and other matters relating to that. The next topic
would be the medical aid where you deal with some of the concerns that you have in
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relation to the medical aid and then the HPCSA. How much time do you require in
order to cover this ground?
DR MOLOTO

I can seek guidance from the house because I’m not

aware how much time I’ve already used up.
5

At what pace are we proceeding?

Because I can try and just focus on what appears here in writing and maybe engage less
in qualification of aspects thereof perhaps that may be left up to the house to inquire. I

10

can try to proceed like that, be surgical.
JUSTICE NGCOBO

Yes, I understand. I think you can assume – I was

fortunate in the sense that I had a look at what you had to say so I’ve read what you’ve
10

said and it speaks for itself. But perhaps for the benefit of those who have not had time
to go through this thing if you could just highlight what you consider to be the main
points in the various topics that are remaining in relation to the department, health
department for example, bearing in mind that this process is really about the state of
competition within the private healthcare sector and whether there are any features or

20
15

structures of the sector which tend to undermine competition or otherwise undermine
access to healthcare services. So if you would focus on those which are contained in
the rest of this but I would leave that entirely in your hands to decide how best to
manage that bearing in mind the time constraint that we have. I am minded at this
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stage to allow you to finish your presentation before we move, before we take the lunch
break. Will that be okay for you?

5

DR MOLOTO

I shall proceed with God speed.

JUSTICE NGCOBO

Yes.

DR MOLOTO

Thank you. I submit that the health department has to

consider its role as an institution that licenses private hospitals, sub-acute/step-down
10

units, because the current status quo where there’s laxity in systems in place to monitor
such institutions’ compliance with good clinical practice and various aspects of
statutory law and indeed to embrace the Constitution’s vision of access to health for all

10

I think that is something that really needs attention. I will submit that in and around
January 2012 we did advise the office of the chief director of Bojanala District about
sexual and physical abuse of a patient by a Rustenburg Medicare Private Hospital nurse
and the hospital was subsequently punitive and vindictive in withdrawal of a

20
15

psychiatrist’s admission and treatment privilege rights.
And obviously the psychiatrist was being subjected to such antipathy because of taking
a principle stance that they cannot keep quiet while patients are being prejudiced in this
fashion because if you are silent then you become an accomplice in a crime that you
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know about and indeed even transgression of ethics. And I submit that consequent to
that no less than four more patients were sexually abused and/or raped by the
unregistered nurse, and I repeat unregistered nurse, and the lack of registration with the
Nursing Council came forth when I had insisted that the police should be called and
5

then charges of rape were preferred against the nurse in reference. I refer to the nurse
as a bogus nurse because the institution stated that, no, he is not registered with the
Nursing Council. How does a hospital allow people who are not registered with the

10

Nursing Council to attend to patients?
And obviously I would be aggrieved that myself, a fellow colleague who is a

10

physiotherapist and then also another doctor who does neuro-physical rehab had to be
burdened with appearances in court as witnesses in the Rustenburg Regional Court for
a matter of this nature. However had the Health Department heeded the complaint of
January 2012 these matters that last occurred around 2013 towards the end of the year
would not have occurred and I submit that the Health Department has not heeded its

2015

call of duty as far as supervising institutions that are licensed by itself. And I submit
that the psychiatrist who refused to collude in silence about the criminality in reference
has suffered untold prejudice through victimisation including inter alia withdrawal of
admission treatment privilege rights and also vexatious High Court application for an
interdict barring him from admitting patients to Rustenburg Medicare.
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And subsequently the unit was closed on one month’s notice and those who would
know the process involved in acquiring admission and treatment rights can confirm that
you would not be in a position to make alternative arrangements in a period of just a
month, especially when you are given notice of such termination in November. I
5

submit that we subsequently prevailed in getting admission rights October the
following year some 11 months later. So we say while the hospital manager in
reference is yet to be charged with criminal negligence we, the clinicians, who are

10

besieged by repeated subpoenas to appear in court as witnesses continue to suffer
prejudice. Much time is lost with losses in turnover that will be passed onto patients as

10

costs of operating practice increase.
I submit that the North West MEC of health was adjoined as a party in litigation in the
High Court in one of the three matters against Rustenburg Medicare in the North West
High Court so despite filing notice of attention to abide neither the office of the MEC
or of health or the North West Provincial Health Department have thus far been

2015

proactive in investigating anticompetitive behaviour, medical malpractice and criminal
acts at Rustenburg Medicare. I submit that we were forced into a settlement with the
institution, a very unfavourable settlement, because court papers would disappear
occasioning postponements that I could least afford and suddenly you find your
attorneys of correspondence declining to place documents properly before court and
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your attorney of record suddenly showing sympathy for the hospital saying if a court
orders that instances of criminality and malpractices be investigated the hospital would
lose its license. The question would be ...[intervenes]
ADV PILLAY
5

Dr Moloto, I’m sorry to interrupt you.

Within the

limited time available I think we’ve got your written presentation before us. Within the
limited time available wouldn’t you like to focus specifically on the issues that fall

10

within the mandate of the Commission so that we can also have time to place questions
before you?
DR MOLOTO

10

Perhaps I speak slowly. I’ll be a bit fast. So I submit

further that there is a ...[intervenes]
JUSTICE NGCOBO

Perhaps if we should focus on issues dealing with the

medical aid now because I think we have exhausted this part.
DR MOLOTO

Yes.

JUSTICE NGCOBO

If you could just go straight to the medical aid.

DR MOLOTO

Yes. I submit that hospitals are not obliged to belong to

20

15

a group or network and even groups like the Hospital Association of South Africa lacks
regulatory capacity to compensate for gaps in the Health Department’s regulatory
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mandate. I think really that should be a closing statement as far as that is concerned.
Now, when we go to medical aid I believe that the preceding presenter did mention
difficulties with medication and I submit that applications for chronic medications are
not processed. And motivations for specialised medications are not considered or
5

alternatively they are declined by pharmacists rather than consultant psychiatrists or
neurologists or other medical specialists. I’m just labouring under pressure. I could
expatiate more on that.

10
Objectivity and effectiveness of some of the treatment protocols and algorithms is
really in question because some of the formulary medications are really not effective.
10

Medical specialists are expected to prescribe the same medications that referring GPs
are placed their patients on and same really negates medical specialists or rather same
confounds medical specialists, not negate, same confounds medical specialists in
disposition to achieve full remission of syndromes in treatment of their patient. So
there’s no attempt to finance non-formulary medication to the tune of costs of

2015

formulary medication. Patients bear the burden of privately funding their own chronic
medication in addition to medical aid contributions.
Non-Compliance with treatment confirmed to be ideal for patients compromises a
patient’s quality of life and has dire consequences for the economy of the country
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through suboptimal occupational function and same is really said if a patient is
noncompliant with treatment through reasons other than their own and that would be
issues of funding that really require the Commission to investigate. Private practices
are subjected to entrapment, extortion and industrial espionage by some of the medical
5

aid schemes and I have consent from a colleague, Dr Thothela, to share his experiences
with Discovery Health and perhaps one would be brief as far as that is concerned.

10

The colleague in reference, Dr Moeketsi Thothela, states that a patient of his comes to
consult and during the consultation states that here is my mother who also needs
attention but is not the member of the medical aid. The doctor states to the patient that

10

I cannot help non-members of the medical aid. You are my patient. I examine you and
I treat you. Having discharged his obligation to the patient then he decides to do pro
bono work and find out what is it that troubles the old lady and exercise his rights to
waive consultation fee for the lady, but he did provide a service for the patient.
The next thing he’s summoned to Discovery Health headquarters and accused of

20
15

providing healthcare to non-Discovery Health members and submitting claims in lieu
of that. He’s blackmailed with threats of criminal litigations and complaints to the
HPCSA. And then subsequently amounts in excess of R100 000 are extorted from him
so that this problem can go away and for the next six months Discovery Health doesn’t
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pay his claims. And these sort of practices are very common amongst colleagues in the
IPA that I said that I belong to and I believe that it is something that is anticompetitive
and indeed does appeal to industrial espionage. It is essentially unlawful. Now, clearly
bullying and abuse of a skewed balance in power relations is patent in some medical
5

aids’ conduct as they insist and sometimes prevail with unlawful forensic audits on
practices without court orders or search warrants.

10

I further submit that non-payment of claims despite benefits being confirmed
telephonically and defence that doctors have a contract with a patient and that medical
aids have no contract with the doctor is unconscionable and a loophole in the Medical

10

Schemes Act that needs to be remedied. My experience when we started practice
between 2007 and 2009 when we tried to do our claims in-house, so we realised that
we were only recovering about 37% of claims submitted. They are not rejected and we
assume that payment shall be forthcoming and while we’re struggling with
reconciliations we only find that we’re incurring losses of about 63%.

20
15

And in subsequent litigation against the medical aid they would make silent payments,
just make payments without reference and then in exchange of pleadings state but, no,
we have paid you and then we check they say but such payment was only made after
issuance of summonses. Some medical aids will say, no, we have paid you and give
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reference numbers. When you check on the practice’s account you find that there is no
such. And I believe that alleging that the medical aid doesn’t have a contract with the
doctor but the doctor has a contract with the patient I believe that has trappings of bare
denial.
5

So practices incur great debt recovery costs. Unpaid claims impose additional financial
burden on patients. Practices in affluent suburbs of metropolis in Gauteng and Pretoria

10

East, otherwise Joburg, the northern suburbs, you would find that practices would
decline medical aid on an outpatient basis to the detriment of invalids with limited
economic means because indeed affording to belong to medical schemes doesn’t mean

10

that you are always flush with cash to effect outpatient consultations and then
subsequently be taken on a run-around by the medical aid in trying to redeem your
expenses.
I submit further that as far as the Health Professions Council is concerned my
experiences with them is that they in some instances collude with law firms in pursuit

20
15

of vexatious malpractice lawsuits and claims. I have been in a situation where a patient
sought to launch a claim alleging that the husband was improperly treated in hospital
and when the law firm sought the patient’s clinical information under the false pretence
and guise of a Road Accident Fund claim the patient’s wife was induced to file a
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complaint with the Health Professions Council. However it was later established that
the law firm in reference is in private liaisons with the Health Professions Council.
And when the MPS appointed attorneys, inquired about same, HPCSA declined that.
However when we uplifted the HPCSA file we found such communications between
5

the legal official, Ngagisama[?] Dubu, and a law firm, Van Velden-Duffey Attorneys I
will state and then I subsequently refused to entertain further liaisons with the Health

10

Professions Council as far as that is concerned.

And I submit that some of the

complaints that the HPCSA would entertain are vindictive and you find that issues of
law such as locus standi of complainants that this seem to be concepts foreign to the
10

office of the medical ombudsman. I mean, you find a distant relative of a patient filing
a complaint but the patient is not complaining and neither is the patient’s guardian or
spouse in the event of medical incapacity, neither is such a person with locus standi
filing a complaint but the Health Professions Council burdens us as practitioners to
respond to such issues and we end up being engaged in power struggles. So that is a

2015

matter that really requires attention.
And I furthermore submit that the HPCSA professional boards would sit too
infrequently such as the psychology board and also they would allege that they do not
have minutes of deliberations in complaints about the ethics and objectivity of content
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of psycho-legal reports. The prominent SALGA matter refers. So the professional
board of psychology and/or HPCSA disciplinary committee can hardly acknowledge
receipt of application for review of decisions let alone consider merits and advice on
due process in review proceedings. I believe that we did deliberate briefly on the ethics
5

involved with the SARS matter.
And what is stated here that the former inspector-general of intelligence was advised of

10

– I’m not certain of the word to use. Such professional jargon eludes me when I’m
under pressure. Subversive activities of SARS, I think that is the right word, and this
was months prior to the media expose on the SARS national research group or the so-

10

called rogue spy unit.

And subsequently a complaint was filed with the SARS

commissioner, the honourable Mr Tom Moyane, who entrusted Mr Makinong to
investigate the complaint of Dr Kgabane Moloto, psychiatric practice, about the alleged
espionage and entrapment by SARS.
However more than a year later the report is wanting and I believe that such unlawful
20
15

and anticompetitive activities by SARS and its intelligence or spy functionaries and
associates shall be confirmed to confound heath inflation. I submit that in a nutshell
what the dispute is all about would be my accountants would submit returns. However
no assessments will be received.

Before you know it there’s a break-in at the
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accountants’ homes and then the equipment is removed.
information on e-filing profile disappears.

Consequent to that

When representations are made at the

Brooklyn offices of SARS they are told that there is nothing, no proof of submission.
And subsequently when we use paper records to reconstruct the submissions and they
5

are aware that we are doing good, we are prevailing, all of a sudden the information
reappears on the e-filing profile. This has happened. Such breakins were once at the

10

accountant’s home and then the second time at the accountant’s rooms and as I stand
here I submit that as far as SARS is concerned I have not filed my returns since 2007
and this is highly improbable and we did have a meeting with Mr Makinong who was

10

forwarded by the SARS commissioner and his only concern was whether we have
proof of such submissions. And upon the accountant insisting that, yes, we do have
such proof all of a sudden they no longer enter into further liaisons and such proof was
forwarded to SARS.
Now, the time that I spent in consultation with accountants, with attorneys and also

20
15

making representations with SARS, the insecurity that I labour under because at any
time they may decide to come and prosecute us, in fact I submit that they would even
say that the penalty is being levied monthly for noncompliance with tax laws or nonsubmission or returns. When you go and make such payment just to stay any litigation
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or prosecution all of a sudden, you know, that penalty is no longer a penalty. It has
changed. The status is miscellaneous funds and so on. So basically it is such activities
that I believe that if this is more of a rule rather than an exception and institutions and
practices in the health sector are subjected to this conduct by SARS, yes, I accept that
5

the tax ombudsman, the Honourable JUSTICE [indistinct 01.18.27] will have
jurisdiction to appraise a matter of this nature and it is my intention to petition that
office. However I think it falls within the mandate of this inquiry to reflect and

10

consider submissions in this regard and perhaps we may seek closure of this matter and
be able to contribute constructively. I thank you for the indulgence. I know that these

10

are very difficult issues that have been canvassed here.
JUSTICE NGCOBO

Yes, thank you, Dr Moloto. I think we just have to see

what questions the panel and the evidence leaders have for you before you will release
you.
DR BHENGU

Thanks, Dr Moloto. You’ve raised quite a lot of issues

20
15

but the one that I have an interest in relates to barriers to entry part of what we are
looking at and specifically specialists and the access to hospital facilities from which
they need to practice and broaden access. What your presentation actually raised is
whether it’s not just – is it not just about barriers to entry but whether there are levels
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even within that? You made some examples about whether alumni of the decision
makers get preference but certainly we cannot ignore – I’m surprised you were
apologetic about it actually whether some of those issues are race-based. It’s a point
that’s topical. If one looks at for example whether the briefing patterns on the legal
5

side and I think from the medical side this panel also, we need to see if this is an issue
regarding access of black specialists to practicing space. So it’s a point that I would
like to follow up maybe not so much with you but with hospitals and all the other

10

issues that relate to policies that they employ I deciding who works in their facilities.
So it’s more a comment but I noted you apologised and I assume it’s because maybe

10

you feel you don’t have enough to go by.
DR MOLOTO

No, that is not the case.

You must remember the

attorney who approached the Competition Tribunal about maritime law and exclusion
from briefings despite being suitably qualified. In the tribunal it was determined that
his argument is mainly on race and therefore issues of race need to be adjudicated in
2015

the equality court and not in the Competition Tribunal. I am simply stating here that
when we investigate further you will find that Kgabane Moloto is the only African
psychiatrist of the seven at the institution in reference and I’ve stated to the regional
manager that you need to exercise caution about impressions that you may create.
Obviously I have a daughter who wants to be a doctor. Maybe she might be a
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psychiatrist herself. And this is not the legacy that I would want her to inherit. When I
refer to her I mean her generation. There are no first class medical specialists or
second class or third class. We are all equal and I believe that such equality has to be
upheld and certainly I doubt that this is motivated by racial supremacy or some such
5

ideology. I believe it is just pure greed, pure greed, gatekeeping to ascertain that only
well-connected individuals will have access to opportunities. And obviously that is
something that might confound or rather predispose newly qualified specialists to seek

10

10

opportunities in other countries and this is something that really requires attention.
PROF FONN

No questions, Chair.

JUSTICE NGCOBO

As I understand your submission in relation to your

attempt to practice is it Acacia Hospital? Is that right?

20

15

DR MOLOTO

That’s correct.

JUSTICE NGCOBO

Right. Now, management of that institution were willing

to allow you to practice but the objection came from your colleague. Is that right?
DR MOLOTO

That’s correct. The correct. The manager was Dr NJ

Sethego at the time.
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JUSTICE NGCOBO

Yes, exactly. Now, at the second institution which is – is

it Life Group?

5

DR MOLOTO

Life’s Riverfield Lodge Hospital.

JUSTICE NGCOBO

Yes, indeed. Again management there was willing to

allow you to practice.
DR MOLOTO

10

I was given admission treatment rights verbally. When I

came to sign the contract I’m advised that, sorry, your colleagues do not agree.
JUSTICE NGCOBO

Okay, so in both instances the objection didn’t come

from the hospital group as such but it came from other psychiatrists. Is that right?
10

DR MOLOTO

That’s correct.

JUSTICE NGCOBO

Yes. Do you perhaps know what is the basis of this?

Why would they prevent another psychiatrist from practicing from the same facility
20

that they practice from?
DR MOLOTO

15

I’ll give you an example.

I practiced at Rustenburg

Medicare, the psychiatric unit that I founded there. From 2009 until 2011 I was the
only psychiatrist there. So when another psychiatrist is given the right to admit it’s
140 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 1

23 February 2016

___________________________________________________________________

good because as far as I’m concerned the workload is punishing. You know, when I go
on leave I do not have a locum. The unit literally closes. However you will find some
colleagues who do not have it in them to share. I don’t like to characterise people as
selfish but it is human nature as I said that these tendencies may derive from greed. As
5

I said in Acacia Hospital there’s two psychiatrists. The second psychiatrist didn’t have
a problem. It is only the one psychiatrist who said that, no, if you are granting a third
psychiatrist the rights to admit here it is going to prejudice my practice and such

10

prejudice is described in terms of limitations of admission numbers of limitations of
beds that will be available to her practice.

10

JUSTICE NGCOBO

So basically it just comes down to ...[intervenes]

DR MOLOTO

Competition.

JUSTICE NGCOBO

Protecting the income.

DR MOLOTO

That’s correct.

JUSTICE NGCOBO

I see. And eventually as I understand it insofar as the

20

15

other institutions were concerned they then came back to you and say, well, we’re no
longer going to allow you to practice from this facility.
DR MOLOTO

This is the second institution.
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JUSTICE NGCOBO

Right, yes. Now, did they tell you precisely what the

reason was?
DR MOLOTO

What they stated is that – in fact when I went to sign the

contract and the manager had advised me that I must come to be introduced to my
5

colleagues there was only one colleague there and his duty was to state to me that,
sorry, our bed numbers are not adequate to allow you to join us meaning that we do not

10

have enough beds in the institution to sustain an additional practice.

But it is

contradictory that the same colleagues recommended granting of rights to two more
psychiatrists after me after they refused to let me be granted the rights to admit. I guess
10

perhaps their concern was probably that if Moloto is granted the right to admit with
immediate effect perhaps sometime next year or so when we had hoped that our
friends, acquaintances and fellow alumni might be in a position to join us it will no
longer be possible because Moloto would’ve taken that opportunity from them. And it
is such considerations that are patent at the Riverfield Lodge.

20
15

JUSTICE NGCOBO

Did you take that matter up with the hospital concerned?

DR MOLOTO

For me to ultimately work at the institution as I stated

that I had to petition the office of the regional manager. Now, when you petition the
office of the regional manager and that was a process that I also engaged in with
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Netcare where I petitioned the office of the regional manager, Dr Billie van der Merwe,
and of course it is not an event, it is a process. However in the meantime then you seek
rights in this institution and then this being almost the last institution of call. You try
even another group, Akeso Group with Crescent Hospital in Randburg, but they didn’t
5

give me rights to admit, not verbally or so. They just advised me that there will be
consultations with colleagues and so on and further investigations and they will revert
to you.

10
And when they advised me that because our numbers, bed numbers, are not increasing
at the moment we have quite a number of psychiatrists here, we may not be able to
10

accommodate an additional practice and that I understood. I did not labour under
entitlement. However when it comes to Netcare when I say that the hospital manager,
Dr NJ Sethego, granted me the right to admit verbally and then later on when we must
do the paperwork he’s stalling; he’s saying that I’m encountering difficulties with
doctor so and so. And then subsequently I’m told that doctor so and so upped her

2015

games to say that she’s going to relocate the practice and it turns out that she wants to
relocate it to Riverfield Lodge. And then at Riverfield Lodge I engaged in the same
process.
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So basically I came to the point where I was on the verge of making an application to
the Competition Tribunal against the two institutions but with the grace of God the
regional manager of Life Healthcare did prevail in ensuring that I work there but that
does not mean that anticompetitive practices or even antagonism does not persist in the
5

institution as stated that the one doctor was granted the rights to admit in and around
February 2015. I mean I got rights there October 2014. She’s already on the hospital
call roster and I believe that that is really anticompetitive and I don’t to refer a lot to the

10

issues that require the equality court’s attention and the Human Rights Commission.
As far as competition is concerned that is anticompetitive because one wonders if other

10

– I think I’m experiencing a mid-career crisis. I’ve had enough. So in the event I
throw in the towel the young ones who will come after me what is it that they are
inheriting? So basically there’s protectionism in this market.
JUSTICE NGCOBO

Apart from these institutions that you’ve referred to have

you encountered a similar problem with other institutions?
20
15

DR MOLOTO

These are the two areas that I’ve operated in as said and

Gauteng was really in the time that we were in crisis when Rustenburg Medicare anticompetitively gave us one month’s notice to shut this institution down. If I may add
further the Competition Commission as I submit here that now maybe the Competition
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Commission is to utilise the services of competent statisticians. We need to compare
apples with apples when it comes to statistics. Bojanala District is a vast district and
that would stretch from Rustenburg maybe all the way down to villages north of
Hammanskraal like Moretele, that area, Makapanstad, a vast, vast district. And when
5

you have the only psychiatric unit in the private sector situated in Rustenburg at
Medicare how then does the Competition Commission’s report state that we have
looked at private beds in the entire North West Province, a huge province? It’s not

10

small like Gauteng.
And we have determined that Rustenburg Medicare, this is just general beds, only such

10

a percentage of all the beds in all the towns of Rustenburg and therefore Rustenburg
Medicare cannot be said to have market dominance and therefore we cannot say that
they abused dominance. However if you’re not happy you can approach the tribunal at
great expense or else you can go to the inquiry and the issues canvassed there are
exactly some of the issues that I’ve paraphrased there. The documentation is available

2015

upon request. I must apologise. We prepared this presentation literally in less than a
week under the circumstances that we explained.
JUSTICE NGCOBO

We do understand. If there should be any additional

documentation that you do believe that might be of assistance to this inquiry please do
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feel free to make those documents available to us. We’ve come to the end of your
presentation. Is there anything else that you want to say?

That concludes your

presentation.
DR MOLOTO
5

I will be very mannerless if I did not thank you for the

audience and indeed your patience. I think that the morning presentation was very
substantive and technical and as I said I felt like a student in health economics. If they

10

had addressed the house until 3 o’clock I would not have complained because I was
learning a lot. So I guess I present under difficult circumstances. I must consider those
who have to come after me. Thank you very much for the opportunity.

10

JUSTICE NGCOBO

Thank you very much indeed for making time to come

and share with us your experience in these matters. Thank you.
[END OF SECOND SESSION
[START OF THIRD SESSION]
20
JUSTICE NGCOBO
15

…Africa which will kick off which has about an hour

and then we have the Occupational Therapy Association of South Africa which also
has an hour. I beg your pardon? Don’t you want to press that button in front?
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MS NORVAL

I probably wouldn’t need the entire hour but at least 40

minutes depending on how many questions you have for me.
JUSTICE NGCOBO

Yes, very well.

And then we have the Independent

Community Pharmacy Association. You also have an hour. All right. Okay.
5

10

ADV MAENETJE

Chair, could I suggest something?

JUSTICE NGCOBO

Sorry, we are anxious to hear all of you this afternoon so

the time now is about 20 to two. Okay, I think we may have to have a shorter lunch
break than we would ordinarily allow. Will that be okay with you? We are minded to
have a lunch break which will give us half an hour. That should be sufficient just to

10

get something into the stomach just to keep you going for the rest of the afternoon.
Okay. Now, we will keep to the order that has been proposed to us.
ADV MAENETJE

I wanted to suggest about the order. The Pharmaceutical

Society of South Africa and the Independent Community Pharmacy Association raised
20
15

the same issues because it’s about the pharmacies. So if you have them following each
other we could have the questions after they both present because they cover the same
issues.
JUSTICE NGCOBO

Well, I think that’s what was given to them. I don’t
147 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 1

23 February 2016

___________________________________________________________________

know how that will impact on their availability for the rest of the afternoon. I think
what I would propose I think, why don’t you discuss this amongst yourselves and see
what would work best for you and then we will start at about five past two. All right.
Okay, thank you.
5

[END OF THIRD SESSION]
[START OF FORTH SESSION]

10

JUSTICE NGCOBO

Yes. Yes, very well, ma’am. Do you want to – you are

representing the Occupational Therapy Association of South Africa?

10

MS NORVAL

Yes, I am.

JUSTICE NGCOBO

Yes, very well. Do you want to proceed?

MS NORVAL

Thank you very much.

I’m assuming I put my

microphone on?
20

15

JUSTICE NGCOBO

Yes. Yes.

MS NORVAL

Right, good afternoon and thank you very much for the

opportunity for allowing us to come and present to the Commission today. I’m just
figuring out my buttons. So, I think it was important to just look at the main agenda
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points that we’re basically going to cover throughout the presentation. The first is at
looking what has derailed OTs, occupational therapists, in our current health industry.
Unfortunately, we do need to mention our lack of faith in the Health Professions
Council of South Africa as it stands at the moment. We’re going to talk a little bit
5

about our coding structures and then also in terms of the employment and practice
management models and how occupational therapists are functioning within the private
health industry, and we’d like to request some input for a way forward from here.

10
So if I may begin giving you a little bit of background about the Occupational Therapy
Association of South Africa. We’re a non-profit organisation, we’re obviously the
10

professional representative body association for occupational therapists in South Africa
and as it stands as of 2015, registered at the Health Professions Council we have 7 590
OTs.
JUSTICE NGCOBO

Ma’am, sorry, I wonder whether you put your name on

the record.
20
15

MS NORVAL

Yes. Yes.

JUSTICE NGCOBO

You did? Okay, very well.

MS NORVAL

Did I not introduce myself?
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5

SPEAKER

No.

MS NORVAL

I’m so terribly sorry.

JUSTICE NGCOBO

Yes.

MS NORVAL

That was on the first slide. So my name is Hayley

Norval. I’m obviously an occupational therapist. I work in private practice and I’m
the chairperson of the coding and procedural committee for OTASA, which then sits

10

on the EXCO body of OTASA. My apologies. Have you got my presentation in front
of you?

10

20

JUSTICE NGCOBO

Yes. I have it.

MS NORVAL

Alright, may I proceed?

SPEAKER

Yes. You may, thanks

MS NORVAL

So, 7 590 OTs in South Africa, however, unfortunately

we only have 2 295 therapists registered with our association, which is a problem,
which we are working on as an association. In private practice on our database we

15

have 1 462 which you can see is close to 50% of our members and that is why we feel
very strongly that we needed to have our voice heard. So in terms of occupational
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therapy the clients that we work with, in terms of the population, we cover a life-span
of age groups from young to the elderly. We look at various areas of intervention, so
we will look at physical disabilities and I’m not going to go into detail about the
various sections, as well as mental health. So it’s important to see the very broad
5

spectrum of which our association covers.
In addition to that we provide therapy within various stages of therapy and various

10

stages of where health care is needed, so we’d look at the acute setting which would be
hospitals and clinics, the rehabilitation setting, as you can see there’s a number of
facilities where we would be involved, including running our own private practices.

10

Chronic and maintenance of long-term conditions, so again, a number of facilities and
we also function within schools as well as the workplace, which is not often covered
obviously within the private health care sector.
Our practices, the location of practices and service provision is very much dependent
on an occupational therapist’s area of special interest as well as geographical location.

20
15

That’s how we determine how we’re going to work and what area we want to
specialise in. I’ve given you some pictures just to give you a brief idea. I think what I
didn’t put in the PowerPoint presentation is what is the ethos of occupational therapy?
It is allowing our clients to achieve the maximum level of independence in the
151 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 1

23 February 2016

___________________________________________________________________

activities that they do every single day and that directly impacts on their quality of life.
Alright, so what is our private sector involvement? How do we get involved? We’re
obviously registered with the Board of Healthcare Funders, we receive our PCNS
number, we are able to function within a number of business models, as I’ve stated
5

over there, and I think when we look at those business models, this is where we really
are wanting input from HPCSA. That is where they need to guide us, because that is

10

where certain problems do arise. We play a role within a multi-disciplinary team, so
working with other allied professionals, physiotherapists, speech therapists, etcetera,
but we are primary care providers which we need to recognise.

10

According to the HPCSA rules we are not allowed to be employed by a hospital group
and as far as my knowledge extends, there are not OTs that have been offered
shareholding within hospital groups.
So when we look at referral sources, how and where do we get our patients from? It’s

20
15

important to recognise that we are primary care providers, so we can recognise when a
client is needing therapy relating to the services we can provide. However, we depend
on our doctors, specialists, our allies, as I mentioned, physios, speech therapists,
psychologists, psychiatrists, the list can go on and often we get direct referrals from
families of patients who are requiring our services.
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How do we work? What is the protocol that we follow? We often wait for a referral
and once that referral has been received, we obtain consent firstly from the patient if
they’re able to give it to us, then from the family and this may be in an inpatient or an
outpatient setting. The next step, which didn’t always used to be there, was that we
5

have to check funding. We have to see are there funds available? Is it limited? What
does the scheme plan allow for, so what will be approved by the scheme? And we’ve
recognised and we know that at the moment in many of the scheme plans there is a

10

pool of funds that is being shared by a number of the allied professionals.
Once we’ve obtained the consent, we then proceed with our treatment plan. However,

10

our clinical treatment plan is often influenced by what the scheme will provide,
whether it be length of stay in an acute institution, a hospital, a rehab facility or
whether it be a number of sessions that is approved for outpatient therapy. So I’m
hoping you’re starting to recognise the power imbalance that is starting to take place in
terms of that patient-client relationship.

20
15

So why are we here today? So that is our ideal process of OT intervention which I
mentioned to you now. We receive the referral, we make contact with the patient, we
obtain their consent, either from them or their family member, we plan their treatment,
we set goals with them, we have a plan in order to obtain maximum outcome. That’s
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the ideal. We tend to find that that’s what’s happening. We do our processes, but at
the heart of this whole process is funding. Is there money? Who’s going to pay for it?
Will there be enough money?
So we assume that many of our patients know and understand what their rights and
5

benefits are relating to the plan that they have taken with their funder. Do they know
what a PMB is? Do they know a PMB condition will allow them to receive from a

10

therapy point of view? But we know that sometimes those funds are limited even if it
is a PMB condition. Do they know that they are liable for therapy costs if the funder
comes back and says there’s no more funds? They are responsible for that account.

10

Do they know if they have got hospital or step-down cover to have rehab? Do they
have sufficient cover for outpatient therapy? And do they have funds for assisted
vices? And these are questions that our patients ask us, but are we actually the ones
who are meant to be answering these questions? So who’s telling our patients and
who’s responsible for telling them what?

20
15

We would assume it’s the fund who talks about the plans and the benefits and what is a
PMB and what will be covered? Our doctors, we rely on explaining in detail their
diagnoses and taking care of the medical treatment. And the OT, we insist that she is
involved and responsible for obtaining consent, ensuring that they abide by your
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Consumer Protection Act and POPI. Understanding the diagnosis, obviously applying
the treatment and our goal is to discharge our patients, improving their quality of life
and level of independence, returning them back into society.
So in all honestly, we’re not really sure that this is happening. Where’s the breakdown
5

in this process? Often the therapists need to intervene and they need to liaise with the
schemes directly regarding funds and benefits. We try and support the families, and

10

what happens? We are asked to do motivations whether it be for PMB conditions or
for extended benefit conditions. These reports, we understand that the funders are
wanting outcome measures, they’re wanting to see that what we do works, but the time

10

that it takes to do these reports regularly, weekly, is time consuming and all that it
actually does is delay rehab. And what invariably happens is a client’s funds are
depleted, they are then told there’s no more funds, the client can’t pay for it privately,
so they stop rehab for a period of up to a month and then once that approval hopefully
comes through, they return. What is lost in that time that they’re not at therapy?

20
15

So we see the results are the OT feels the onus to now adapt, adjust, alter his or her
clinical intervention and the frequency, so that it fits in with the funding that is
allowed. And this we saw in the forensic investigations that were done in 2015
towards a number of our paediatric OTs questioning codes that were used,
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interventions, regularity, number of clients seen. Our patients cannot afford additional
therapy. The say to us we’re already paying an excessive amount on our monthly
medical aid rate, why am I not covered for rehab? Why can I not get the treatment that
you say I need? So in all honesty it is an ethical dilemma on our parts as therapists, as
5

clinicians. But again from a business point of view, we often say we’re the warm and
fuzzy profession, because we want to help people return to doing what they love doing,
but at the same time when we’re in private practice we are running a business. Our

10

income needs to support us.
So there is a power imbalance. I think we’ve recognised that. The funder is playing a

10

more influential role in this whole process. When we look at the OT and funder
interventions interactions, unfortunately there is a degree of reimbursement coercion,
because we are being – what is happening is we are recognising that if we charge the
rates that a funder will reimburse, the professional is paid directly. If we charge a
private rate, which we’re entitled to do according to the Competition Commission’s

2015

rules, what happens is we often struggle to recoup that money from our patients. They
come up with many excuses, ‘Yes, no I did receive the payment from the medical aid
for your account, it’s just I have a lot of medical bills at the moment so you’ll just have
to wait a month or two before I pay your account.’
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We have code rejections, but there’s limited communication as to why have these
codes been rejected, or the scheme decides why they want to reject a code. If there’s
been two group codes that have been billed, they decide that it’s duplicate billing, or in
a rehab setting there’s been two sessions, an am and a pm session, they reject it as a
5

duplicate billing, but we have the clinical intervention and reasoning to show why
there have been two sessions in a day. These are the frustrations, so we encourage the
members to liaise with the funders. Do we say to them, the agreement is between you

10

and your funder?
Yes, we can go to the council of medical schemes, but we know that if there’s a ruling

10

they put forward a ruling on only one case at a time, so you continuously have go back
for various cases even if they’re similar in clinical nature. So where is OTASA going
to get involved and when does OTASA get involved, because believe you me, our
members come to us and they say to us why are you not fighting for us? So what
happens? There’s delayed recourse and enquiry and this delays the rehab process.

20
15

Global fees, I'm assuming that’s been the topic of conversation and will continue to be
over the next few days. We’ve received notification now that rehab is being looked at
being covered as a PMB condition, but that facilities will then charge global fees. We
are worried about global fees, because surely if there is a global fee, it needs to be
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fairly spread across the allied professionals. Prescribed baskets of care, so they give us
an idea of how many sessions are approved and they tell us what they think what we
can do with those sessions for a certain condition, whether it be PMB and sometimes
even other conditions. They don’t pay for certain codes, which we know funders are
5

entitled to, but then please ask us as an association what is the clinical reasoning
behind those codes? Groups, we know the importance, the research shows us the
importance of groups.

10

Materials, occupational therapists are known for making

custom-made hand therapy splints, we make them on the patient. They are not premanufactured. That takes a lot of skill and time and the materials are expensive, why

10

can that not be covered?
Certain conditions, FAD 2 is very controversial, because it’s a paediatric code. That is
their decision. And so we can see the effects that this is going to have on a patient’s
prognosis and on their functional outcomes, and at the end of the day, their level of
independence. So we’re starting to feel, do they understand our profession, whether it

2015

be the funders – we’re hoping the Commission will understand, because by
compromising our profession, surely in some way we’re starting to compromise patient
care, and that’s really the effects that we see with this pressure. The patient and the
OTs relationship becomes strained, because you have to share the hard truth with your
patient that actually you’ve only got three more sessions. And then they say, ‘But you
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can see I need it.’ So they’re pulling on your heart strings. The OT gives in and she
reduces her costs or her rates or the level of intervention that she can give or she says,
‘Well, I’ll do a home visit, but it’ll have to be a short session.’ And so we find that our
costs exceed our income, and ladies and gentlemen, the temptation is then there to start
5

manipulating our coding structure, and what happens? We see reduced outcomes,
limited progress and then it affects their quality of life.

10

So our implications is often our patients have to stop therapy before they’ve achieved
their goals, before they’re independent and this places increased pressure on their
family and on care givers. It limits their access to further rehab or any other therapy

10

and we see decline, medical complications, deterioration in the skills that you’ve
already built up, and so we find then that OTs start reinterpreting certain codes to try
and work for what they are doing with their patients. And that’s a concern from an
OTASA point of view.
So how do OTs know what to bill? As the association we advise OTs when they go

20
15

into private practice they need to perform a cost analysis on their practice to determine
what their views are, to determine a private rate. That is allowed. We know that with
the funders there’s a variance of rates, but it’s difficult, because a lot of the therapists
want to know but what should they charge? OTASA doesn’t have prescribed rates.
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We’re not allowed to, it’s anti-competitive. There’s no longer an upper-ethical tariff
from the HPCSA, so we have this open gap of what can be charged, what should be
charged, so often what tends to happen to ensure that we get paid and so that the
patients can afford the therapy, we charge the funder rate.
5

So who’s right and who do we listen to? We do have a lack of faith in the Health
Professions Council, unfortunately.

10

We found that there’s not support of the

profession. We maybe don’t understand everything that’s going on, but this is the
impression that we get and are they assisting the public which is what they say they are
doing? Because we’re not seeming to get any definitive answers. When we send

10

ethical queries or employment rulings, or when we’re wanting clarity on things like
global fees or OTs being employed by hospital groups, they are the ones that need to
be helping us and guiding us and we’re not getting that information as quickly and at
all if we need to.
I’m assuming you understand that an OT-code, a procedure code, is really the

20
15

shorthand for a professional activity, for a therapeutic modality that is done with a
patient and so we as the profession know what it involves. We were involved in
developing it, so when you’re treating that patient you know what you’re doing and we
know how the various parts of procedural codes fit together. Our guidelines are based
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that we, that OTASA prescribes are based on the RPL rates of 2009, as those are the
ones that we have, but unfortunately our procedural codes and our RVUs have not
been updated since then and we should hope, and we are pleased, that our OT scope of
profession in practice has grown and has evolved since 2009, and so our codes and our
5

RVUs need to indicate this. They haven’t been amended and so that needs to happen,
or we need to look at adding new codes related to the various areas of speciality that
have taken place. I know this has got nothing to do with reimbursement, but I felt that

10

as a background information it’s enlightening to see what our rate is for a 45 and an
hour minute session.

10

We have limited resources in our association to start looking at how we can fix this, to
work on this, because the association is made up of clinicians who give of their
personal time towards the profession. Within OTASA we have various standing
committees, and I think it’s important to know that as an association we support our
members. There is peer-mentoring and review looking at ethical conduct and coding

2015

procedures, but as I said, if we pick up these problems, who do we go to for recourse?
There are education and research resources with a shared database and we are moving
as has had to be the case towards outcome measures and evidence-based practice, and
that’s what we’re aiming towards.
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We look at international guidelines, because we know that the research is limited and
we try and take those protocols and adapt them to our South African context and
obviously we look at continuing professional development for our members.
So our plan, what we would like to do is be able to say yes, we want to do time studies
5

looking at our RVUs to determine the relevant values, to then be able to update and
add any codes, but at the same time ensuring that those coding procedures are correct

10

and ethical, and as an association supporting our members in understanding what is the
best and most ethical clinical care for our clients.
So why are we here? We are committed clinicians, we want to provide the best service

10

for our patients, wherever they come from, whatever cultural group setting, economic
status. We believe, as everybody else here I think, that all South Africans must have
access to the various spheres of our healthcare, including adult healthcare services,
because we play a very, very important role and we’re concerned about the current
private health care environment in which we are finding we’re having to operate and

20
15

provide a good service, but we’re also concerned about the future of our profession.
We are a valued member of the Allied Professional Group and we do contribute
towards the quality of life and economic stability. We help get patients back to work,
back to their families, back to achieving independence which otherwise they may go
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onto grants or social insurances, and that is where we play an important role. We are
here on behalf of our patients. We’re a small profession compared to many of the
other allied professionals and so to take on a funder would be daunting to say the least.
So we’re asking for intervention and help in terms of recognising what our
5

professional activities are and how our value relates to that.
And in closing we’re looking for permission to explore solutions, such as a

10

benchmarking system looking at tariffs which are associated with procedural codes.
Thank you, I think I did quite well.

10

JUSTICE NGCOBO

Yes, yes you did.

MS NORVAL

In terms of time, not content necessarily, that’s what I

meant.
JUSTICE NGCOBO

No, I understand. You have a colleague, as I understand

it.
20

15

MS NORVAL

Yes.

JUSTICE NGCOBO

Do you have a colleague? Is he going to come up here?

Are they going to come up here?
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MS NORVAL

Yes, these ladies are my colleagues.

JUSTICE NGCOBO

Yes. Yes. Thank you for the presentation. We’ll put

questions to clarify and perhaps get a sense of what needs to be done pursuant to your
presentation. Yes, okay. Do you want to start?
5

DR BHENGU

No, I just wanted to understand a bit more about the

statement that OTASA has no faith in HPCSA.
10

MS NORVAL

I think my exact words, we’re losing faith. I think we

are feeling that the professional council is not there when we need them. During most
of last year there were a number of instances where we sent forward ethical concerns,
10

colleagues that we needed to report for various matters, as one has to do to your
professional body, and to be totally honest we still not have not received any response,
any answers, any feedback, any guidance. I think one of the – there’s two things that
we’re waiting for. We’re waiting for our scope to be revised at the moment, which has

20
15

still not been finalised. We know that under the HPCSA they were relooking all the
booklets, the booklets which talk about the ethics and advertising, etcetera. Those are
in the process of being updated. Members, professionals, need those booklets to guide
them, and nothing is available at the moment, and that’s problematic, because then we
have no backing as an association to say what is the governance ruling our profession.
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PROF FONN

The ethical booklet is available. There are some ...

MS NORVAL

Okay, some of them are available. But I think that’s just

an example of – we don’t have no faith. We’re losing faith because we’re not getting
the support that we would like, and feel that we need.
5

10

DR BHENGU

Okay. Alright, thank you.

PROF FONN

You described the process of engagement with your

patients, and that you are now – how did – people always had to pay for services. So
what’s changed? What’s the difference now that has changed the nature of your
relationship, with your patients or the choices that you make on their behalf, or how

10

20

15

you engage with them. What’s different?
MS NORVAL

The money. The funding.

PROF FONN

But was there more money before?

MS NORVAL

Yes.

PROF FONN

And where did that more – where’s it gone?

MS NORVAL

I don’t know.

PROF FONN

Why is there no more money?
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MS NORVAL

I have been in private practice as a neuro OT for, let me

just get this right. I always have to minus my children’s ages and then I know. About
17 years, 16, no?

5

MS LABUSCHAGNE

About 15.

MS NORVAL

Yes. And initially if you received a stroke patient who

came for therapy, there was unlimited funds. You could see them five days a week,
10

you could see them three days a week for six months, for a year, for two years. Yes,
occasionally the scheme would ask for motivation reports, which was great. You
would be able to tell them how they’re doing. But there was not the level of strict

10

governing of sessions or funds as there are now. I don’t know in terms of paediatrics
or psychiatry, how you feel that’s changed.
MS LABUSCHAGNE

If I may, sorry, my name is Elsa Labuschagne. I'm the

treasurer or OTASA. I'm also in private practice. I mainly see paediatrics. From what
20
15

I remember before, the medical aids used to have a separate fund available for physio,
a separate fund available for OT, so all your allied professionals had separate funds
available. What happened, I think, in between is that they started to pool those funds,
and they pay all the allied professions from one pool of money.
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MS NORVAL

Yes.

MS LABUSCHAGNE

From the medical aid. If I take – yes, so when I started

practice I knew the patient would say okay, we have X amount only for OT, we have X
amount for speech. Where now, the OT and speech get paid from the same savings
5

account, so now it’s almost the speech therapist and I myself must make sure that we
submit our accounts, well, the one who submits first will get paid first. Yes.

10

MS NORVAL

Gets paid. It’s terrible.

MS LABUSCHAGNE

Yes, so when I, oh, she has submitted her account, so

now I know the chances of me receiving my money, and the patient will have to pay
10

out of pocket are quite big.
PROF FONN

And you also mentioned the paediatric audit. Can you

give us some more information? Who did it, why was it done? What did they find?

20

15

MS NORVAL

Am I allowed to same names?

MS LABUSCHAGNE

Just say a medical aid.

MS NORVAL

A medical aid, a big medical aid …
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MS LABUSCHAGNE

The largest.

MS NORVAL

… launched a number of forensic investigations into

specifically paediatric practices where the therapists were contacted and their
accounting systems up to three years back were audited in terms of the accounts that
5

they had submitted to the scheme, based on the codes that they’d used, the frequency
that they’d seen the client, the diagnosis related to the frequency of those

10

appointments, as well as auditing and investigating the nature of the codes that those
therapists had used. And OTASA got involved. I particularly got involved in liaising
with the therapists that had been audited in looking into their account systems and

10

saying this is the diagnosis, these are the codes you used, were they correct? Yes. The
frequency that you saw the client, what was your clinical reasoning behind it?
Approved. Did you have clinical notes to support the therapy? Yes. And we then had
to give feedback back to the scheme to say well, actually, and if I remember correctly
they were all in line. The codes were in line, the frequency was in line, but we really

2015

felt a little bit violated going back three years to wait, to reject or to query a code.
We’ve had feedback from schemes that they will say to us but we contacted the service
provider and they refused to give us any feedback as to why they’re using these
particular codes. They refused to motivate and then by all means, I say to the schemes
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then you need to take action, because if I'm asked to defend myself, that is my
opportunity to say why I’ve done something. If you’re not willing to do that, then I
understand why a scheme goes to the forensic level.
I think it’s difficult because we know that in any profession and in any environment,
5

we have those that do not do what they should be doing. But I think what I'm trying to
say here is sometimes our hand is behind our back a little bit, and we feel pressured to

10

have to meet costs, and I don’t want that for my profession.

I don’t want our

profession to be judged according to the money that we earn, but at the same time we
demand the respect of an allied professional profession, who is providing a good
10

service to our clients.
PROF FONN

And was there any consequence on the audit?

Did

people have money taken off? Or …
MS NORVAL
20
15

Unfortunately there were some practices where they did

not let the association know and signed admission of guilt with the scheme and money
was recouped. For those that we had assisted from an association point of view, no
money needed to be recouped. In fact in certain instances we found that the scheme
actually owed the member, the service provider, because in some cases the service
provider had actually halved the rate of the price. So that was – but there were certain
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members who did not come forward to the association because they felt threatened,
and I suppose embarrassed to a certain extent, and signed the admission of guilt.
I think it’s important to state, if I know for a fact having done coding as long as I have,
that if I was to find anybody who is not coding in the correct way, I will be the first
5

person to say you need to take action, because who is it affecting? Our patients.
We’re taking money from people who are sick and injured.

10

JUSTICE NGCOBO

Yes, thank you.

DR NKONKI

Thank you. I think my first question is covered, because

also I was going to ask about the forensic audit. But my second question was, you
10

raised a question about PMBs and who should inform your patients about PMBs. So
I’d like to know in your current practice, what is your understanding of what’s covered
in the PMBs as it relates to OT and what steps do you take to inform – do you actually
inform your patients before?

20
15

MS NORVAL

We often have to. We keep in our practice, and I’ll let

the ladies talk about theirs. In our practice we do keep an eye on paper, clients’ funds.
Often what happens is they are discharged from an inpatient facility and they need to
come for outpatient therapy, and they don’t have any outpatient cover, and so the only
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way for them to have some outpatient therapy is to apply for a PMB. My layman’s
understanding of a PMB is that is the minimum that you will receive, or you should
receive for a certain condition as decided to be a PMB within the health sector, the
public health sector. Unfortunately what happens is we assess the client, we do a
5

thorough report, we set goals, we determine how the regularity, the client needs to be
seen and the intervention. We send this through to the scheme and invariably they
come back approving a third of what has been requested. So to give an example, you

10

will request three sessions a week for the next six months, because we know that that’s
what rehab entails, but we are provided with 12 or 24 sessions for the year, which is a

10

month or two’s therapy.
So the patients don’t understand always, and we are the ones, or it is our accounts
departments that have to explain to the clients please, you need to get your doctor to
fill in this form, and you need to understand that we’re first going to have to write a
report, and only when we get approval from the scheme, which could be anything from

2015

a week to a few days, you have to wait. They don’t have money at the moment to pay
that shortfall while they are waiting for funding to be approved by the scheme. So I
don’t know if, in your practices if it works any differently?
MS JONAS

My name is Haneke Jonas. I'm in private practice in
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psychiatry. So what we see is that it’s either us that gets paid, or the psychologist, so
whoever submits their account first. I think the second thing that we are challenged
with is that for, let’s say for a major depressive episode, they don’t see OT as a PMB
service provider, so even though we look at quality of life, we look at integrating this
5

person back into their life again, we are not seen as a preferred provider, so the
challenge that we have is that the patient gets medicated, the patient gets counselled,
but actually what will benefit the funder as well is to actually integrate the person back

10

into his community is not happening because we can’t get involved because of money
not being available for that. Thanks.

10

JUSTICE NGCOBO

Yes?

PROF VAN GENT

Ms Norval, you didn’t only do right in time, but also in

content, I think, because it’s very clear to me. One thing was not, one question I have
is that you can’t advise your colleague members on tariffs, because you get the
Competition Commission at your backs, isn’t it? But you do something. What do you
20
15

do? You advise them on costs or what is the type of thing that you do?
MS NORVAL

We do run a practice management workshop within

OTASA where, and Elsie can maybe speak in more detail about that, but we do advise
them on how to look at their finances within their practices, so that they can determine
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their own RVU. What is their unit within their practice, looking at their expenses, their
level of experience, the amount of training that they have done, because I really feel
very strongly that a newly qualified occupational therapist is not going to have the
same skills and expertise as an OT that’s been working for 15 years. Why? Because
5

hopefully she has decided to expand her knowledge and her skills.
So is it fair to say that the new OT and the experienced OT earn the same rate?

10

Probably not. But that is why you cost your own practice and determine. The same
we say to many of our members. If you’re working in Timbuktu, for example, your
costs of running your practice are going to be very different to working in Sandton.

10

So it’s looking at those various factors, but we need to educate our members, because
they don’t understand. And because, unfortunately, there is no guideline, we’ve got
medical aid rates and we used to have an upper ethical tariff. I have seen accounts
from OTs who I know are not hugely experienced. Their rates are exorbitant and then
we have the public coming to the association and saying how can you allow your

20
15

members to charge us that when we know that the OT down the road charges the
scheme rate?
So that is their prerogative. It is competitive, which is allowed, but surely there needs
to be some guidelines.
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PROF VAN GENT

Have you been discussing this with the Competition

Commission?

5

10

MS NORVAL

No.

PROF VAN GENT

No?

MS NORVAL

No.

PROF VAN GENT

Because I'm from Europe, and this is, of course, a

general problem for small companies. And so in the jurisdiction that I know of, what
would be allowed is for you to publish a structure, so a tariff structure.

10

20

MS NORVAL

Okay.

PROF VAN GENT

Not, of course, mentioning …

MS NORVAL

Prices.

PROF VAN GENT

… prices.

But I'm, not sure whether that would be

allowed here in South Africa as well, but it’s for you to find out, of course. That
would help.
15

MS NORVAL

I think that’s really what we are wanting to do. We need

to go and look at our codes and our RVUs as they are at the moment, and because our
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profession has evolved, those units are not still applicable to how long a procedure
takes or what the procedure entails. We need to go and do those studies. I think the
environment, the emotion in the health environment has been very charged for the last
few years, and we’ve been very uncertain as to what may we do, what may we not do
5

and once again we haven’t always had the council, or anybody to give us that
guidance. So we are desperate to look at providing our members with something, and
they are looking to us to give them that. They want that guidance. They don’t want us

10

to just say oh, you can charge whatever you like. Because it’s not in the interests of
the public and not in the interests of our patients.

10

PROF VAN GENT

Thank you very much.

JUSTICE NGCOBO

Yes, thank you. Yes?

DR BHENGU

I just had to follow up.

JUSTICE NGCOBO

Yes. Yes. Yes.

DR BHENGU

Okay, thanks.

20

15

Specifically around the coding, my

understanding is that the RVU is meant to determine the relativities taking into account
the procedure that’s being done, the resources and everything.
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MS NORVAL

And the time, risk.

DR BHENGU

But if you are leading the profession in this area, how do

you allow that each practice determines its own relative value units? I would have
thought it’s the rand conversion that they may play around with, because the risk now,
5

may I just complete? The risk is that for exactly the same procedure I will allocate a
different RVU than the practice next door.

10

MS NORVAL

Yes. Yes.

DR BHENGU

When then throws the whole relative issue, relativity

issue out of line.
10

20

MS NORVAL

Yes.

DR BHENGU

How does it work?

MS NORVAL

So the way I understand it, and my maths is not so good,

which is why I became a therapist, is when we put together our RPL we had gone and
done time-related studies with statisticians to look at a number of practices, a number

15

of therapists across varying levels of skills, years of experience, areas of speciality, and
everybody basically looked at those procedures and measured them, and basically
came up with an average rand value unit. That was generalised. So it was found in the
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middle to be – it may take the junior therapists a little bit longer, it may take the senior
therapist a little bit quicker, but we’re giving an average. And so the rand value unit
that is then allocated to a procedure, procedural code, is a certain amount. What you
can then do within your practice, based on your practice analysis, you can decide
5

according to their RPL, for example the rate is R10 a unit, but because of my practice,
I work in Sandton and I’ve been experienced for 20 years, my RVU is the value is
R20, and so I can then …

10

10

20

MS LABUSCHAGNE

Per unit.

MS NORVAL

Am I right?

MS LABUSCHAGNE

Per unit.

MS NORVAL

Per unit.

MS LABUSCHAGNE

Per unit.

MS NORVAL

Then I can go and make that R20 and apply to the RVU,

so obviously my rate is going to be more than the scheme rate or the funder rate.
15

DR BHENGU

Okay, I get you.
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5

MS NORVAL

But anyway, does that make sense?

DR BHENGU

It seemed to me that it’s actually the unit that you allow.

MS LABUSCHAGNE

The time.

DR BHENGU

Not so much, I mean almost like your RPL [indistinct

45:14.9]. It’s where you allow them to determine which, but I'm hearing you saying
look, it’s still strict in terms of how many units you allocate to a procedure, based on

10

10

complexity and whatever.
MS NORVAL

Yes.

DR BHENGU

But then it’s the rand conversion that each practice can

determined, basing on all the, okay. Thank you.
MS NORVAL

That varies. Yes. Which makes it fair. Which makes it

more competitive.
20

MS LABUSCHAGNE

Excuse me, if I may just add to that, and I think Haley

referred to that in the presentation, is that they would like to do a study again of the
15

RVUs and see if those RVUs are still applicable, but the study will then be across the
spectrum, it will be with statisticians, so it is again objective RVU unit that will be
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allocated to a specific procedure, but we don’t advise practices to use their own RVU
codes.

5

MS NORVAL

Yes.

JUSTICE NGCOBO

Yes? Thank you. Do you have any questions?

ADV MAENETJE

Yes, just a question related to professional codes. Are

those developed by the HPCSA?
10

Or which regulatory body is responsible for

developing the professional codes? I ask because you said you seek, you’re here
seeking permission to benchmark a system of tariffs and professional codes.
MS NORVAL

10

Yes. So I think we’re a little bit gray as to who they

exactly belong to. We understand that they were developed by OTASA and approved
by the then Council of Medical Schemes, if I'm not mistaken, but with the approval of
the Health Professions Council, and I think before we can change any, add any, we
need to get approval from HPCSA, but most probably the Minister of Health, because I

20

15

think that’s where the RPL currently …
MS LABUSCHAGNE

With the Department Health as well.

MS NORVAL

Department of Health, yes. So that is why we need to

see what the procedure is, because the actual RPL, those codes belong to OTASA, to
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occupational therapy. We developed them.
ADV MAENETJE

Yes. So when you spoke about losing faith from the

HPCSA, in the HPCSA, it doesn’t have to do with professional codes?
MS NORVAL
5

It’s contributed. They need to support us in that as well,

and we’ve posed questions to them and not got the responses that we’ve needed, so
that is contributing to that feeling.

10

ADV MAENETJE

Okay, and the other question that was asked earlier is

whether you’ve considered whether you could get any exemptions from the
Commission to do some of the things that you say the regulatory bodies are not doing,
10

20

such as tariffs and professional codes?
MS NORVAL

Who would we talk to? I'm happy to talk to anybody.

ADV MAENETJE

Well, the Competition Commission, I think the

representatives here afterwards could speak to you. I was just asking.
MS NORVAL

15

Thank you for the prompt.

I think OTASA will

definitely take that on board and be in contact.
ADV MAENETJIE

Thank you.
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PROF FONN

JUSTICE, may I ask a question?

JUSTICE NGCOBO

Yes.

PROF FONN

I just want to clarify on the Health Professionals

Council, this is the Allied Professionals Council.
5

10

MS NORVAL

Yes.

PROF FONN

Under the HPCSA. And there are, I'm assuming, at least

one occupational therapist on it.

10

MS NORVAL

Quite a few.

MS LABUSCHAGNE

There’s actually, if I remember correct, the HPCSA

consists of 12 boards, and the occupational therapy is one, and on them I think there
are about three or four on the occupational therapy board, there’s about four therapists,
and I think the current chairperson that came in now in June is an occupational

20

15

therapist.
PROF FONN

Yes. And how do they get there?

MS LABUSCHAGNE

They get nominated and then they get elected.

PROF FONN

Voted.
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MS LABUSCHAGNE

Yes.

PROF FONN

So you elect them?

MS LABUSCHAGNE

I think a nomination process goes out to the profession

and then names get nominated and then they get, yes, voted in.
5

10

MS MUVANGUA

My question is very, oh, sorry. Did I interrupt you?

PROF FONN

No. No-no-no.

MS MUVANGUA

You mentioned earlier about a suggestion that may or

may not be lurking about global fees. And you didn’t seem very receptive of the idea
of a global fee, but I wasn’t able to follow what objections you do have with respect to
10

that.
MS NORVAL

I think in our experience as private practitioners, the

little bit that we’ve had and been exposed to global fees is that there’s possibly not fair
20

consideration of the weighting that the various costs should be allocated across the
disciplines. So my understanding of a global fee is that there will be hospital rate and

15

then there will be a set global fee for therapy, which will include similarly, as Elsie
mentioned, a fee that will be charged for occupational therapy, physiotherapy, speech
therapy, psychology possibly maybe even dietician, etcetera. And in our experience
182 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 1

23 February 2016

___________________________________________________________________

there has, in the cases that have come up, there has not been shared distribution of
those funds, so what I mean is, if we were to decide that, and I'm going to use very
minimal amounts just because it’s not about the money, if we decided that a patient
needed occupational therapy twice in a day, then it would cost R10, and physio their
5

amount and speech therapy their amount, a global fee will be given, R50, and now
between the disciplines we have to fight about who’s going to get what out of that R50,
and in the practices where there have been global fees implemented, unfortunately it

10

has not been fair. And that is our concern with the global fees.
I think the other problem is that we have procedural codes for a reason, to explain to a

10

scheme what modalities or intervention we are providing. That is why we have them,
and every profession has them. When there is a global fee there’s not necessarily that
much interaction with the procedural codes and so it would worry me that the scheme
is not seeing exactly what is the occupational therapist doing?

What is the

physiotherapist doing? Because it’s lumped together in a session. So we have a lot of
2015

reservations. I think do we know everything? No. But we do have some reservations
that possibly there may not be, what is the word? It’s gone out of my head. Fair
distribution across the disciplines, or the allieds.
MS LABUSCHAGNE

And I, sorry, if I may add, something else. Is it really
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ethical for a patient to have a limited pool of funds available? I might have been in a
very bad motor vehicle accident and now I can only, according to the global fee, I can
only have one speech, one physio session, but that will hamper my rehabilitation. So is
that really, really ethical to limit that? And I think that is where therapists are also
5

concerned, is what Hayley indicated earlier. You really have to cut back and then start
to cut the cake. And see who gets a slice.

10

MS NORVAL

Because then we’re basically then losing our autonomy,

our professional autonomy in saying this is the treatment that we feel a patient should
have, but now again we’re having to match it with the amount of money that’s
10

available.
MS MUVANGUA

I'm glad I asked the question, because I completely had

misunderstood it.

20
15

MS NORVAL

Okay.

MS MUVANGUA

I misunderstood your concept of global fees, so thank

you.
MS NORVAL

Okay.

MS LABUSCHAGNE

Something else that has been brought to our attention is
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that global fees is also against the ethical, the HPCSA ethical rule number 7, so I'm not
up to date with that, but that could be something that one can have a look at.

5

MS NORVAL

That’s a concern.

MS LABUSCHAGNE

And, yes, sorry. The Minister of Health appoints our

board and it’s not elected, so names, I think they get nominated on the HPCSA board,
but then they are appointed by the minister. Yes.

10

JUSTICE NGCOBO

Yes. I'm troubled by what appears to be a diminishing

faith in the HPCSA. How can we correct that? How can we restore faith? Your faith
in it?
10

MS NORVAL

I think the one thing that I can say is that we most

certainly have the utmost confidence in the office bearers within our board in the
HPCSA. So we have faith in those colleagues of ours that are doing work within the
board. Unfortunately I think it is coming down to the operational mechanics of the
20
15

board that are possibly letting us down. I think it’s also evident from these board
members that they are frustrated in that there isn’t the resources or there isn’t the
answers that need to be given to the profession.
I think, one of the other things that has contributed to this is that our health industry
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has changed so much over the last few years. The number of private practitioners has
grown immensely and with a number of private practitioners operating in the various
professions, you need more governance. You need more protocols. And, I think,
possibly as an association we feel our hands are tied. We can only do so much.
5

MS LABUSCHAGNE

If I may maybe add something. The scope that Hayley

talked about, I think it was, I don’t have all the …
10

MS NORVAL

Two years ago.

MS LABUSCHAGNE

… the dates where it was submitted. They ask that

we revise the scope. We submitted to the HPCSA and we have been, for more
10

than two years we have asked for feedback. Has it been confirmed? Because if
you go and look on the HPCSA website and look at occupational therapy scope,
it’s a paragraph.
MS NORVAL

Yes, that’s all it is.

MS LABUSCHAGNE

The scope that was handed in is several documents

20

15

or several pages long. It’s a comprehensive document that is very – because
there are grey areas in, within various professions. And a very defined scope
will assist us to say, but this is within our scope of practice. And the lack of
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feedback, I think, has contributed to that we ask for feedback and at the OTASA
Exco meeting we would have the HPCSA as a heading and we would ask, did
we receive any feedback regarding the scope? And nothing yet. So I think it’s
just a lack of communication that we – it’s almost a one-way. We ask but we
5

10

don’t get feedback from them.
JUSTICE NGCOBO

Do you have a representative on the HPCSA?

MS NORVAL

So we have our own board. The OT board within

the HPCSA and as I’m assuming the chairperson of that board …

10

MS LABUSCHAGNE

Is an OT.

MS NORVAL

… is an OT.

So we have that liaison straight

through to our OT board. But the processes that then take place from there are
limited.

20

JUSTICE NGCOBO

Well, do you have a member of your organisation

sitting on the [indistinct 57:23.0]?
15

MS LABUSCHAGNE

At OTASA. No, OTASA, no. No, OTASA doesn’t

have.

187 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 1

23 February 2016

___________________________________________________________________

MS NORVAL

No.

MS LABUSCHAGNE

OTASA as a profession doesn’t have a seat on the

board.

5

10

10

JUSTICE NGCOBO

Right. But do you have …

MS NORVAL

Occupational therapists.

MS LABUSCHAGNE

An OT, yes.

JUSTICE NGCOBO

Right.

MS LABUSCHAGNE

Yes.

MS NORVAL

Yes.

JUSTICE NGCOBO

Okay. But that individual doesn’t come from your

organisation?
20

MS LABUSCHAGNE

They do. And the one lady was, is also part of Exco.

And she would – and we would ask her and she’d say, it has been submitted and
they’re waiting for feedback. So although we asked the board, the board has to
15

go through further processes and that is where it gets …
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MS NORVAL

The delay comes in.

JUSTICE NGCOBO

Well, just leave the aside the board for the moment. The

representative on the HPCSA, what does that member tell you, report to you is
happening in so far as your profession is concerned?
5

MS NORVAL

They do, when it’s happening or they will say that

it’s in the pipeline. They are waiting for feedback from the various committees
10

within the Health Professions Council. So my understanding of it is that within
the Health Professions Council every profession has their board, but they also
have the ethical committee and the standards committee, etcetera. So they have

10

to submit their queries, their requests, their ethical dilemmas, their employment
ruling problems to those various committees and then they have to wait for
feedback from them to then be able to give it to OTASA. And that’s where, I
think, the breakdown is coming in.

20
15

JUSTICE NGCOBO

Is it a matter of delays in getting the feedback or is it a

question of just no feedback at all?
MS NORVAL

I think a case of both.

JUSTICE NGCOBO

Yes. In one of the suggestions that you make here, it’s
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permission to explore solutions such as benchmarking system of tariffs associated with
procedural codes. Now what exactly do you have in mind?
MS NORVAL

Well that’s where we were, I think, similarly to the

question that the gentleman asked me. We need to find out can we start looking at
5

what are our RVUs? What are the rates that we can look at to start giving our OTs
guidance? But we need to do time studies. The big problem is that we, in order to

10

make, to validate these time studies into our codes we need our scope of profession and
practice to guide that, because that is our proof of what we do. That is our, as we said,
it goes together with our procedural codes.

10

So we are wanting to be able to do those studies, to understand how is OT working,
what are our therapists doing, how do we decide what is an adequate value related to
those units so that we can come up with a standard, and then be able to look at
variances in those tariffs related to the procedural codes, because we’re not saying take
away competition, but we’re saying we need guidelines. We need some kind of

20
15

benchmarking as to what is ethical, what is not. What is affordable, what is not. What
is within the profession, what is not. Those areas.
JUSTICE NGCOBO

No, as matters stands at the moment, you only charge

what the medical schemes are prepared to pay. Is that what it is?
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5

10

MS NORVAL

Certain therapists, yes.

JUSTICE NGCOBO

Okay, but the others would charge more than that?

MS NORVAL

Yes.

JUSTICE NGCOBO

Alright. So and precisely what is your concern?

MS NORVAL

I think our concern is that our current RVU rate related

to the units that are allocated to procedural code are far too low for the way our
profession has evolved.

I didn’t make comparisons to some of the other allied

professionals, but our rates are considerably lower, and so I don’t think that is fair.

10

20

15

JUSTICE NGCOBO

Do they need to be updated?

MS NORVAL

Yes.

JUSTICE NGCOBO

How often do you update them?

MS NORVAL

We haven’t. Since RPL 2009.

JUSTICE NGCOBO

And why is that so?

MS NORVAL

Well, I think with all the changes that have taken place

when, the last submission for a new NHRPL was 2009, and there was a lot of legal
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development. I'm not the expert to talk on that.
JUSTICE NGCOBO

Yes.

MS NORVAL

But we know. We’ve been trying to figure out where,

who do we go to, to find out if we may change our codes? Who do we submit those
5

time studies to, to determine is the methodology that we’ve used correct, or is it not
just saying these are our rates that we’ve come up with, this is what we want to

10

10

20

implement? So we’re struggling to understand who do we go to, to get that approval?
JUSTICE NGCOBO

But have you commenced that process?

MS NORVAL

That is our plan for this year.

JUSTICE NGCOBO

Oh, it hasn’t commenced?

MS NORVAL

Not yet.

JUSTICE NGCOBO

Okay. So there is nothing that you can share with us at

the moment?
MS NORVAL

15

No, not yet. We’ve started the groundwork, but not

actually getting – I think one of the other problems is that we need to, in order to do
these time studies, we need to get the buy-in of not only our members, but of all the
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OTs in South Africa …
MS LABUSCHAGNE

Also in the [indistinct 63:32.6].

MS NORVAL

… because 7 000 versus 2 000 we don’t have a fair

representation, and we need buy-in. And in to be able to get buy-in we need to say
5

we’ve got the support of the Health Professions Council. What we’re doing is not anticompetitive, so they’re not going to get caught out by the Competition Commission.

10

One of the other concerns for a lot of therapists is the minute you start asking them for
analysis into their practice, they say but I don’t need to tell you how much I earn. And
we say to them but it’s got nothing to do with what you earn. We want to see what

10

your practice involves because that is what contributes to the costing methodology. So
it's getting there buy-in, which I will be honest with you, a couple of years ago was
very tricky and we actually didn't get the sufficient numbers, the statistically sound
amount of members to buy-in and so our methodology was actually rejected. It was
the last submission that we did to the Department of Health.

20
15

JUSTICE NGCOBO

Now, just help me understand these figures again. I

think it's the third slide. This figure of 7 590, what does that figure represent?
MS NORVAL

Those are the occupational therapists registered with the
193 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 1

23 February 2016

___________________________________________________________________

health professions council in South Africa, nationally.

5

10

JUSTICE NGCOBO

Right. Okay. Of that number your membership is 2 295.

MS NORVAL

Yes.

JUSTICE NGCOBO

Okay. And then the private practitioners?

MS NORVAL

Those are the OTs that that have registered private

practices, so work in the private sector in South Africa.
JUSTICE NGCOBO

I see. Okay. Now the views that you have expressed,

these are the views of the 2 295 members?
MS NORVAL
10

I think it's most probably more the majority of the

private practitioners but we're seeing a lot of OTs coming out of the public sector
wanting to move into the private sector who are recognising that these concerns are
there.

20

JUSTICE NGCOBO

The views that you have expressed today are these the

sort of concerns that are shared generally?
15

MS NORVAL

Yes.

JUSTICE NGCOBO

By other occupational therapists?
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MS NORVAL

Absolutely. We are inundated with queries, concerns,

requests from OTs working within the private sector saying how do I charge for this?
How am I meant to cover this? Please help us to understand PMBs. We don't want to
be subjected to global fees, etcetera. So we're getting this information and these
5

concerns from our members but we are also experiencing them as clinicians.
JUSTICE NGCOBO

10

10

Yes. So you do not necessarily then need any buy-in

from the rest of the group do you?
MS NORVAL

We need the buy-in.

JUSTICE NGCOBO

To go forward.

MS NORVAL

To do the time studies we will need their permission.

We need them to participate in the time studies, which is doing a costing analysis of
their practice, but also time consuming. They have to then participate and it takes time
out of their practice which affects their income. So we do need buy-in. But I think
20
15

considering where we're at and the state our profession is in and the concerns that we
have I'm hoping that we will have a bigger buy-in this time than we did before.
JUSTICE NGCOBO
ADV MAENETJE

Thank you.
Chair, could I ask one question?
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JUSTICE NGCOBO

Yes.

ADV MAENETJE

Just on the scope of practice. As you know the ward

recommends to the council to recommend to the minister to promulgate regulations
defined in the scope.
5

10

MS NORVAL

Yes.

ADV MAENETJE

Have you raised a formal complaint with the council

about delays at the board level or with the minister?
MS LABUSCHAGNE

I speak under correction, I just have to follow-up with

OTASA EXCO. I will follow-up with them. A letter was written, I'm not exactly sure.
10

They also saw one of the, in the health department. But I will get that information and
forward it to the commission to see if that issue was raised.
MS NORVAL

20

We did write a letter to the board. I think one last

comment is that in terms of what you're saying a lot of what we are doing as OTASA
and the guidelines, the work that we do, the support that we give, we don't only limit

15

this to our members. This is being done for OTs nationally, those that are registered
with OTASA and those that aren’t. We get a lot of queries even from non-members
and we still help them.
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PROF FONN

One question of clarification. The 7 590 people who are

registered. Do you know how accurate, let me put it to you this way, for medical
practitioners what I know is this includes retired people, this includes people who are
not in the country, this might include dead people although they probably don't pay
5

10

their fees so I'm assuming they're taken off the role.
MS NORVAL

Yes. Yes, it may be.

PROF FONN

So do you have any sense of the accuracy of this

number?

10

MS NORVAL

The actual practising practitioners? I don't, I'm sorry.

MS LABUSCHAGNE

If I may. A year or two ago we inquired and then it was

about 4 500 so I was quite surprised with the change in the membership. So I was
actually going to ask the organisation to see if they can find out why there was such a
big jump. Because what we often do, we monitor, we get the member numbers from
20
15

the HPCSA to compare where as we as an organisation are in relation so that we are
representative. And so when I saw the new figure I was a little bit surprised, so that is
something we would like to investigate and see.
JUSTICE NGCOBO

Is there anything else that you want to –? Yes. Okay.
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The Health Professions Council will be here on the 25 th, if this date is anything to go
by. What do you want us to say to them?

5

MS NORVAL

Sjoe. That's a big ask.

JUSTICE NGCOBO

Well?

MS NORVAL

I think we're really asking are they able to restore our

faith in them as our professional body? Are they able to both on a board level and on a,
10

our OT board and the bigger board able to support the professions? Because we're
needing the support as well. I think one of us needs to be here and we can ask them
ourselves but …

10

JUSTICE NGCOBO

You can trust us. Okay. Yes. Thank you very much

indeed for the presentation. We're terribly sorry that we've detained you for longer
than you had expected.

20

MS NORVAL

Thank you for the opportunity. We do appreciate it.

Thank you.
15

JUSTICE NGCOBO

Thank you, yes.
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JUSTICE NGCOBO

This is the, you’re representing the Pharmaceutical

Society of South Africa? Yes, okay. I think just for the record if you could just place
your name on the record, your full names on the record, and also if you could spell
your name as well for the benefit of those who will be transcribing these proceedings.
5

MS OSMAN

Thank you, Mr Chair.

Mr Chair, panel members,

evidence leaders, and technical team, thank you for the opportunity to come to speak to
10

you. We're going to try to send you home for dinner tonight because what we're going
to be doing from the pharmaceutical society side is give you an overview of the
environment in which we practice. We are going to give you some examples, but a lot

10

of the things that you will need to have answers on we believe would be more
appropriate for other sets that you are going to be having, whereas this one being a
general one we're going to keep it quite general with one of two examples.
So if I could just tell you, I'm Lorraine Osman, I am the head of the public affairs at the
Pharmaceutical Society of South Africa. My colleague, Joe Ravele, is a member of our

20
15

executive committee and because we actually represent pharmacists working in all
areas of pharmacy, we've got public sector and private sector, we've got hospital
pharmacists, we’ve got community pharmacists.

Joe belongs to our community

pharmacists sector and he is actually their treasurer, so he works at a pretty high level
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within the organisation. But the important thing about Joe is that he is a community
pharmacist and that is how he makes his living, so the examples that he can give us are
pretty useful.
I didn't intend talking about statistics and figures, so I don't have the exact figures, but
5

it could be of interest to know that we've got about 12 500 pharmacists on the
pharmacy council register. We're relatively certain that they have cleaned up the

10

register because we did have those dead people that we had to remove from the
register. But the council, if they do come to appear before you, they are able to break it
up into how many of those are still working and also the sectors in which they work

10

which is quite useful. Our membership is about 7 500.
So this is basically what Joe and I are going to be talking about today. We want to give
you an overview and you will notice, and I'm sure that you have read our submission,
and you will have seen in our submission that what we took is that we took those
factors that were distorting the marketplace with respect to various stakeholders and we

20
15

addressed it from that point of view. And we focused on the effect on pharmacists as
well as the effect on the consumer.
When it came to preparing this presentation though, we decided you know what, that's
a back-to-front way of doing it. That we realise that consumers do not understand our
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regulatory framework, for example, and that makes it quite difficult for them to
understand the fees that we charge. And I'm pretty sure that as consumers, even our
panel, perhaps need to be reminded of where we're coming from. So what we're going
to look at very quickly is the regulatory framework which is obviously important, and
5

obviously healthcare funding rules and their implementation is a very big factor in
private sector community pharmacies. Dr Zokufa and Dr Patel, sitting behind me,
know that we've come a very long way with the dispensing fee and now we're dealing

10

with how do we cope within that regulated, the medical scheme regulation framework
as well. It's obviously difficult for everybody including the medical schemes.

10

We also are going to talk a little bit about communication problems, and that I think
that the previous talk actually gave us quite a good insight into their problems and you
know what, ours are exactly the same, so we'll try not to take too much time on that.
We will end up with a discussion on the barriers to entry into the community pharmacy
arena and the things that are stopping pharmacists who are already working in

20
15

community pharmacy from expanding their services. Obviously I'm going to try very
hard to keep all of this within the context of competition because that's what the inquiry
is about, but particularly the influences that affect competition in the community
pharmacy environment.
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Just a bit of background here, and I think it's really important to note that we realise
that we're actually very fortunate to live in a country that recognises the importance of
accessible and affordable healthcare for all consumers, including us. We also are
aware of the fact that our country has a very heavy burden of disease and if we are
5

going to get anywhere in this country we had better work together, whether is suits us
personally or not.

10

And the reason that I've used the scale there is because I think we've got to remember
as practitioners the importance of the needs of the country that have been taken into
account and the policies that have been developed and that have evolved from policy

10

into legislation, because the intention of all of that is obviously to protect the consumer,
to protect the person who, and this is something when the previous speaker was
speaking about the fact that they don't get support from the Health Professions Council,
very often and I know this from a pharmacy point of view as well, I know that the
councils are very often there to protect the public from us, not the other way around,

2015

not to support us against the public. But it's an important concept because our laws are
there to give everybody a safe environment in which to work.
We have our consumers and our pharmacists there and sometimes what we've got to do
to balance these is to make sure that when we implement the legislation, when we look
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after our own needs, that there is going to be a balance. Obviously some of the factors
that we encounter can tip the balance one way or the other but that's not our ideal
situation.
The background is obviously, and the bottom line is that everybody, whether it is
5

government, private healthcare, consumers, public sector, health facilities, all of us are
actually burdened, have financial burdens and there just isn't enough money to go

10

around. And it's really important, it's critical that we find solutions that will benefit us
with the constraints that we all have.
Our regulatory framework within the pharmacy environment. We are bound by many,

10

many Acts not just the three that are over there, but I mention them because they have
the most impact on our daily practice. So again, as long as these laws are going to
protect our citizens, protect their rights, protect our rights, protect all of our safety, it's
fine, we will make a plan and we will abide by them. Just to mention one or two of the
specific things that affect our environment, and again not wanting to go into great

20
15

detail with evidence of what is happening here because we can do that at a different
stage, but just to say something like a simple matter like I want to open a pharmacy. If
you want to open any other kind of retail outlet that deals directly with the consumer
you decide and you go somewhere, you open it up. If it folds because you haven't done
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your homework properly that's fine, it's your problem. When it comes to pharmacy,
though, we already have in place a licensing and citing requirement similar to what the
National Health Act has suggested for other healthcare professionals when they talked
about the certificate of need, we've actually had this for quite a long time. It's by no
5

means perfect, but they're working on it all the time and it is quite an important aspect
that we have to take into account.

10

What you might not be aware of and what consumers are not often aware of are the
fees that pharmacists are allowed in terms of the Pharmacy Act to charge for their
services. Now we're going to get to the medicines, that is a different thing. Here I'm

10

talking about the public health services that a pharmacist is allowed to offer. Things
like immunisation, screening, family planning, that type, even medicine utilisation,
reviews, services that the pharmacist can offer that are not covered by dispensing. The
Pharmacy Council a while ago embarked on a time study, similar to the one that the
previous speaker would like to have, and it was a very comprehensive nationwide study

2015

to see how long it took pharmacists to do things, so that they could use it in
determining a suggested fee. It had its flaws as well.
And the flaw that it had from a practice point of view is that it recorded the time
actually taken, it did not record the time taken for best practice which means that
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pharmacists, if they do charge these fees, are probably being paid for the average of
how people did it, which might be influenced by how busy they were, what their
resources are, and in the long run it probably needs to be done again but looking at best
practices. The point is they have already done. It is a maximum fee, it is not a
5

reference fee, if it is not paid it obviously is going to impact on the viability of the
facility that is offering those services.

10

I'm going to ask Joe to look very specifically at some of the rules which the pharmacy
council has introduced in order to ensure that not only are our facilities safe but so are
the services that we provide.

10

MR RAVELE

Thank you, Lorraine. There are good pharmacy practice rules

that we need to subscribe to. An important aspect of pharmacy regulation being the
good pharmacy practice rules is that they are there to ensure that the professional
standards that are set by the council are there in order to ensure that consumers receive
high quality professional service and pharmacists as well are obliged to comply with
20
15

them. They include standards for pharmacy premises, facilities and equipment that we
are supposed to be using in the pharmacy, the services we offer, and even the way we
use pharmacies and pharmacy personnel within the environment.

In short, good

pharmacy practice rules are there to maintain standards for the consumer to get
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superior service.
Now the next thing that we are expected to provide before you open a pharmacy is to
prevent architecturally designed, a drawing, of the shop layout. Now this is expensive
on its own because it has to be up to scale. It's not like a layman who comes and draws
5

and then you submit. They want it up to scale. It can be expensive and difficult to
implement. This diagram comes directly from the rules book and it shows us the kind

10

of plan we must submit to the Pharmacy Council when we open a pharmacy. And this
is in terms of standards, these are the minimum standards that they expect.
Now the amount of space needed for individual dispensers or to provide privacy for

10

patients, even the materials used on the floor, the desks, the worktop, the waiting area,
it's specified. And the way in which medicines are supposed to be stored, it is also
specified as well. So in this diagram we are looking at the architectural cost, the rental
space, the security aspect, the aesthetics, when you move into a pharmacy you must be
attracted by the cleanliness and the appearance as well as the professional appearance

20
15

of the pharmacy personnel that is standing behind the desk.

And there are air

conditioners that we are looking at because we are supposed to maintain medicines
below a certain temperature and we have been hit by a heatwave and you find that
some medicines, if they are not controlled, they boil and you cannot possibly give it to
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a patient. It would be unprofessional and irresponsible to give medicines, even though
pharmacy in retail we are driven by cash and service because you cannot offer service
without remuneration, it means that you have to maintain high standards of
professionalism.
5

Now the other thing that we must look at is the storage of medicine, like I've already
said. This is another example of the way in which a rule can influence practise. We

10

know it's important that medicines must be transported and stored in the best possible
way especially for those medicines that can be destroyed by high temperatures. Some
of the rules are that we must use a World Health Organisation thermometer that is

10

approved by the World Health Organisation to monitor the temperature of the fridge in
which we store vaccines, insulin, diabetes medication, and other medicines as well that
are sensitive to heat, like suppositories – you cannot insert it when its melted otherwise
you will just smear it on and it wouldn't serve the purpose, some eye drops they need
specific storage conditions, they have to be stored within a certain temperature region.

2015

Ideally, we should not use a domestic fridge for this purpose either because you cannot
guarantee that the temperature is effectively controlled in all areas of the fridge. So we
need a fridge that evenly distributes the temperature to the required levels. Obviously
this adds up to our burden of costs.
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Now, the rules require us to have an emergency power system, that is a generator, but
we do come across constraints like in shopping centres, some are not allowed or
permitted to come up with generators. Now it's a constraint on its own. What happens
to all those thermo-liable medication, now it's a question mark. It can pose a challenge,
5

particularly the pharmacies is not well-endowed with funds to can cater for that,
considering the economic climate in which we find ourselves.

10

Now the rules explain the way that our fridges must be packed in order to ensure that
each different type of medicine is in the right place. For example, certain vaccines
such as the polio vaccine cannot be allowed to freeze, or they must be discarded if they

10

do freeze. Clearly, this adds to the expenses of the pharmacy and increases the
financial risk for pharmacists. Now these thermometers, it has to be the type of
thermometer that is able to say now we are out of temperature. It sends an SMS to the
pharmacist or the responsible pharmacist to his cell phone to indicate that we are out of
range, monitor the fridge. And it costs in the region of 1 500 just for that thermometer.

20
15

Now we have to comply with the good pharmacy practice. Now the bottom line is that
GPP rules are there to protect the consumer and we really acknowledge that and we
support it, and to ensure that all medicines and services comply to best practice. But it
comes at a price. Over and above normal business costs pharmacists have specific
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costs related to the professional activities and this can be a challenge to viability of the
pharmacy. We are looking, for example, at reference materials. We have one book
called the Martindale, it costs R7 500 to acquire, just one book. Before we go into any
other reference material that is expected that you should have. We have things like the
5

MDR, the MIMS, that you are supposed to get so that you remain up to date with latest
developments within the pharmacy industry. We have the medical dictionary which is
a must that you must have. You cannot fairly assess the prescription if you don't know

10

what each condition means, so you have to remain up to standard. Paediatric dosing,
we have to give appropriate dosing to the children. Pharmacology textbook, you have

10

to know the human body in and out. So those are some of the, this is just the minimum
requirements before you have your doors open as a retail pharmacy.
Now failure to comply with the GPP may lead to penalties. And if you fail to pay the
penalties or if you fail to maintain the GPP standards they may end up closing your
doors. We do experience regular inspections, of course, so we have to maintain the

2015

standards.
MS NORVAL

Just as an introduction to the next section, and I would

like to reassure Dr Zokufa that we're not opening old wounds here because, obviously
the dispensing fee has been a very emotional journey over the past 13, 14 years, but it's
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very important to notice that community pharmacy is very different from other private
sector healthcare practices because the competition on a price basis is certainly limited
by publication of the dispensing fee in terms of the Medicines Act. It is a maximum
fee and obviously there is room to manoeuvre within that, and we're going to hear
5

evidence both from Joe and I'm sure from the ICPA members who are going to talk
later that the published fee is very seldom paid by funders for reasons of economy. So,
yes, it is quite difficult.

10
Another interesting point that I thought you should know about is the fact that in the
retail, in any type of retail industry you do find that there is preferential treatment given
10

and you will find that suppliers will give bonuses or they will give incentives and
rebates, all sorts of things, to encourage both the consumer and the end seller to stock
their products. Because community pharmacy is actually a healthcare facility, and in
fact not just community pharmacy, but even the manufacturers and the wholesalers,
and you will be hearing from them as well in this particular set of hearings, none of this

2015

is allowed in terms of the Medicines Act.
One of the problems that we find from a competition point of view though is you know
there are always clever people who will find loopholes somewhere and we do know
that the pricing committee is looking to close those loopholes, but the reality is it does
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actually happen. And obviously it puts those smaller competitors at quite a competitive
disadvantage because they cannot take advantage, cannot or possibly even will not
because of the fact that they know that they're not, it's not the ideal that is aimed for.
So it is, it's one of those situations where the intention was superb, take away perverse
5

incentives, you cannot use them when it comes to peoples' health. But whether it's
worked in practice or not, well, that's something that I know that they are looking at indepth.

10
l mention the record-keeping because it's again one of the legal requirements that we
have, it is absolutely critical particularly with the controlled medicines that might be
10

open to abuse, but obviously it's an onerous requirement and it is one of those things
for which no provision is made for remuneration of the pharmacist to actually do that.
I do want to make it very clear that we as the pharmaceutical society have not come
here to discuss the merits or otherwise of the fee as it is published. It's happened, that's
the way it is, but we just are using it to explain to the panel and to the rest of the team

20
15

what the complexities are of pricing within our situation and why it might appear that
community pharmacists cannot be competitive. We could say that they should be
competitive based on service, but we've got to be realistic about if they haven't got the
funds they can't give the extra service or maybe they can't give the best service.
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Just a little history lesson. One thing that I must make very, very clear because a lot of
people don't understand it, is there is no mark-up on medicines any more. This used to
be the way, the usual let's mark it up, then we're going to have a sale or a discount and
we're going to bring it down again. We can't do that. The reason that the pricing
5

regulations were introduced is very clear and very important and has to be supported by
everybody. They introduced it because they wanted transparency in pricing. They
wanted uniformity and consistency, they wanted to know that if I as the user of this

10

product or the seller of the product am only going to be buying five bottles of a
medicine, I'm going to be paying the same for each bottle that somebody who has a

10

bigger practice and buys 5 000 bottles is going to be paying. So it takes the perversity
out. That is the intention and we certainly support that.
I'm too scared to go onto the next stage. Dr Z, close your eyes. This is where we were
many, many moons ago. Thank goodness we've moved on from it, but again, just to
explain some of the things that are happening that are related to this. More than ten

2015

years ago the first dispensing fee for pharmacists was introduced. And it was a very
simple model where up until R100 they would get, when the final one was introduced,
they would get 26% of the cost price of the medicines. So in the olden days where they
added a 50% mark-up and then brought it down, this was going to simplify the whole
matter. Part of the problem came in that it was capped at R26. So if a medicine cost
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R100 or if it costs R1 000 you would get R26.

And, obviously, community

pharmacists felt very strongly about this because that they felt that it was not going to
cover all these legal costs that Joe was telling us about, or rather the cost of complying
with all our legal requirements and it eventually went to the Constitutional Court where
5

they found that the fee was inappropriate. So Joe is going to tell us the structure of
current dispensing fee.

10

MR RAVELE

Currently we do have an acquisition cost which is

generally referred to as the single exit price. This is the price that is being determined
by the pricing committee in collaboration with the manufacturer to determine the value
10

of the product when it leaves the wholesaler to us, the retail pharmacist. This means
that the price that is paid for a single tablet, for example, if you buy ten, is the same
price that you pay for one thousand tablets. There is no longer economies of scale
where in the past you buy bulk and you save. Now it's the same. Whether you buy ten
or whether you buy one thousand, it's the same amount which is in essence good for the

2015

small retailer because then the big boys do not trample on the small boys' territory. It
gives us a fair advantage.
Now the other component is the dispensing fee that is added to the single exit price.
Remember, there is no mark-up. So our sole income for dispensing is the dispensing
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fee that the consumer or the funder pays. Now this dispensing fee, it should cover all
costs including operational costs, salaries, and any other related costs to run a
pharmacy. Now the original fixed fee was changed to a four-tiered system and we'll
show you how this works. It basically means that there's a complex system where the
5

dispensing fee is calculated differently depending on the SEP of the medicine. This
was important because if the fee was the same across all prices of medicines the
consumer would end up paying a high price for low-priced medicines and clearly this

10

would not be in the interest of our consumers having access to affordable medicine.
Because the main intention is to make medicine affordable to everyone.

10

MS OSMAN

I really feel that this is probably one of those topics

which requires more input in a different section because it is one of the more technical
things, but just very briefly to show you how it works I'm going to use a couple of
examples to make it real, because otherwise the table looks quite confusing. The fourtiered system works across four ranges of single exit price with the lowest one being
2015

under R90. They then take it from R90 or above to R240, sorry, I think that's a bit of a
mistake there, but they take it across until the highest range is anything over R840.23.
And the way in which the new dispensing fee structure works is there are two
components to it. The one component is a maximum percentage fee and the other
component is a maximum fixed rand amount. And the whole point is to smooth it out
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so that there is a smooth transition amongst the different bands, making sure that the
consumer doesn't have to pay the high prices for the lower cost medicines.
So as you can see, the highest percentage, and I'll show you an example of it, is 46%
but only for medicines, the single exit price of R90. I had a look before we came here
5

at the list of medicine prices that is on the department of health's website, and that's
something I think is quite important to know that if consumers feel they're paying too

10

much, that's the first place to go to check, what does it say there is the single exit price
that has been determined by the pricing committee in conjunction with the
manufacturers? And I saw that there are thousands and thousands of medicines on

10

there.

I was told by somebody at the Department of Health that there's 26 000

medicines on there, I decided I wasn't going to count them myself, but there are
certainly about 3 000 of those medicines that are under R90. And then there's probably
about another 3 000 that are under the next band, under R240. So it does meant there
are a lot of lower-priced medicines that practitioners can choose to give to their
2015

patients.
So let's just make it real though and let's take, and I really took these, this is a very
arbitrary choice, but I decided I would take a middle of the first range of prices, a very
commonly used antibiotic. This particular one you can see that the price from the
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manufacturer was R64.20, that you add a 46%, which would be R29.53, a fixed fee of
R7.65 so that the total price ends up being R101.38. It must be noted that that total
price and the dispensing fee do not include VAT, so VAT would have to be added to it.
So if we have a look at that, and adding our 46% to our fixed fee we come up with an
5

income to the pharmacist for selling that product of R37.18. And as I said a lot of the
prescribed medicines do fall into that particular range.

10

Just to show you what happens with the other ones. I'm only giving one other example,
more on request, it will be fine. Dr King, in his presentation today, spoke about a
cholesterol-lowering medicine, one of the newer ones which has a far better side-effect

10

profile than the cheaper medicines in the same therapeutic class. And I had a look at
this particular one and I found that in this case because of the band into which it falls
you would not put a 46% as part of the dispensing fee, you would take 15% and the
fixed rand value at that stage is R64.08 so that the income to the pharmacist would be
R127.25.

20
15

Now what we're going to do just now is Joe is going to show us what one of the
medical schemes is actually paying for medicines. And using these examples we're
going to see the effect of the medical scheme rules on the income, because I think that
is quite important. Please, this is not a medical scheme bashing session, just wanting to
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point out, and Joe is going to give examples of the effect of some of the medical
scheme rules.

And we totally understand the appointment of designated service

providers as a preferred provider for the PMBs when the costs are not regulated
because then there could well be cause for concern. What we don't understand is that
5

our tariffs, our dispensing fees, are very well regulated and we don't understand why it
is then necessary for a DSP to be appointed when we are regulated, and we are
regulated at a fairly low amount.

10
As I say it's up to the community pharmacists to decide whether they can live with that
and how it affects them, but it is regulated. We are also concerned, and I think
10

somebody along the way mentioned the penalties, and there are penalties both for the, I
think there was a penalty to the, it might have been a penalty to the occupational
therapist who said that, or it might have been the doctor who spoke earlier. One of
them spoke about penalties if you don't stick to what the medical scheme prescribes for
the penalties to the practitioner. And there certainly are medical schemes that apply

2015

penalties where they will give a quota to the pharmacy and you must actually make
sure that you supply that percentage of generic medicines, for example, and if you don't
then you are penalised in what they're going to be paying you. So that is one thing.
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What does concern us though as well is the fact that the member of the medical scheme
is penalised and there might well be very good reasons for them not to go to a
designated service provider but if they do they often have a co-payment imposed. And
obviously there is a disincentive for them to go to a non-DSP practitioner but it is a
5

penalty for the member. Joe is going to tell us about some of the effects of the DSPs.
Sorry, Joe, I didn't realise I'd spoken to the next one.

10

JOE RAVELE

Our real concern in terms of the risk to consumers is that

the best possible pharmacy case is not always possible when a DSP is appointed.
There's a very real risk to the patient if you fill your prescriptions for acute and chronic
10

prescriptions at different pharmacies. So it means information is distributed all over
the show, so there is no consistency in terms of here's my patient, I know he's taking
anti-hypertensive medication, now he needs acute medication. You can easily refer to
both prescriptions and say this is contraindicated when you are suffering from these
conditions. But if the patient is getting his or her medication from a DSP and comes to

2015

you for an acute prescription you do not effectively render a pharmaceutical service to
the patient.
Therefore we compromise the health of the patient which is of a real concern to us in
terms of designated service providers. And not all DSPs give patients the safety net of
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face-to-face consultations. Some patients, they don't want just to gobble tablets and
feel okay, but they want to talk to the pharmacist, they want to find out more
information, I'm experiencing this when I take this what do I do? What could the cause
be? We are meant to be compassionate to the patients and say listen this could be
5

causing this type of reaction, therefore I recommend either you see your prescriber,
your doctor, or I can recommend something that would make you feel better in terms of
what I'm authorised to do as a retail pharmacist.

10
Now with DSPs you will find that sometimes they have access to telephones and they
get that counselling telephonically, and it's different from human to human. There is a
10

human touch when you are talking to a patient eye-to-eye as compared to telephonic.
And with telephonic you find that some people they say yes, but they don't really
understand what you are talking about. So we as the non-designated service providers,
we are much more at a better position to render service than those that are DSPs.
Now if the DSP is a courier pharmacy, it creates another problem. The patient may

20
15

have access, but it is always better for the patient to be able to speak directly to the
pharmacist, especially when there's a potential risk for interactions between
medication. Now one of the complaints that we've received is about medicines that are
sent automatically to the patient because the system has been, they have stored
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information in such a way that it automatically reminds them it's time for so-and-so to
get chronic medication. Even if the chronic medication regime has been changed, the
patients still get the old medication that he or she has been prescribed a few years ago.
Now it creates problems in terms the quality of life of a patient because there is no
5

direct communication. You know, patients end up stockpiling medication. Medication
gets to them and they end up just putting it aside and say anyway I'm no longer taking

10

this. But what happens next? The health of a patient is compromised because the
patient doesn't know, especially in – may I use this – black communities. We struggle
to have access to information. It's not everybody that is clued-up as to who do I go to

10

when I have this type of a challenge? So you will find our patients flushing those
tablets in the toilet which is contrary to what the regulations stipulate and it
contaminates our water system, which is one way that it's of concern to us.
Now from a community pharmacy point of view, small pharmacies are not able to
participate as DSPs even if they are prepared to accept the DSP conditions. Well, it

20
15

may be that it is more convenient for a medical scheme to negotiate with a chain that
has a national footprint, but that excludes small pharmacies. Now this means that a
significant portion of their income, which is for chronic medicine, is taken away from
them. So small pharmacies are prejudiced.
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Now this is an interesting model and I would request that you pay special attention to
what I'm going to say henceforth. Now it must be noted that there are schemes, such as
the example given here on this diagram, that have opted to use a flat fee rather than the
latest stated tiered fee. Now these examples are what would happen to those two
5

prescriptions that we referred to earlier where number one is the antibiotic and number
two is a cholesterol-lowering agent. Now if the pharmacist was reimbursed by a
particular medical scheme which we would prefer not to name here, but please note

10

that it is very similar to the original dispensing fee that the Constitutional Court ruled
to be inappropriate, it does not conform to the current dispensing fee model and it caps

10

the pharmacist's income at R31, no matter what it costs.
Now if you check example one, the pharmacist's income is R17.45 instead of R37.18
simply because it was kept at 31%. Now there is 47% of potential income that has
been lost. Now with the second example where it's R31 instead of R127, there is a
potential 25% income that has been lost.

2015

Now a recent prescription that the

Pharmaceutical Society of South Africa received for a medication that is critical for
patients suffering from haemophilia would bring in R31 under these conditions. The
cost of this biological medication with specific cultural requirements is R31 968.86 and
the pharmacist made only R31 because this medical aid has capped its reimbursement
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to R31. R31 000, R31, only 1% is the professional fee or the dispensing fee that the
pharmacist got. Is it fair? Again we remind you that there is no mark-up on medicines.
Now the pharmacy's sole income from its sale is in the dispensing fee and the funding
mechanism is insufficient for both independent community pharmacists and corporate
5

pharmacists as well to conform to either scheme requirements or patient care.
Now I want us to focus on other medical scheme practices. Now the pharmacy

10

administration fee is not included in the costs that have been considered when the
dispensing fee was determined. So it remains an expense for the member of the
medical scheme, so it means they must foot the bill from their own pocket. Now other

10

services that we mentioned that a pharmacist may provide, such as immunisation and
screening tests, are very seldom paid for by the medical schemes, they don't recognise
us, so the patient needs to pay them.
And yet we are trying to make service accessible to the general public. We understand

20
15

that the public sector provides free immunisation, for example, but it often costs the
consumer in terms of time taken away from work and the transport to a public sector
facility. Now in the long run we believe that it would really be an advantage to the
consumer who is cash-strapped, number one, and has limited free time if the state were
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to purchase these services from the community pharmacists. Now pharmacists are
hardly reimbursed by medical schemes.
Now there is another category of pharmacists that are training and that have recently
qualified, that are referred to as primary care drug therapy pharmacists, PCDT. Now
5

they have undergone additional training in primary healthcare and have been given
permits to offer primary healthcare services to patients. Now this includes screening

10

tests and initiating and continuing with medical treatment when necessary within the
scope that they have been given by the Department of Health. Now it has been
difficult for these pharmacists to be reimbursed by the medical schemes, but we hope

10

there's light at the end of the tunnel.
Now coming to the medical aids as well included. Now from a consumer point of view
the PSSA sees this as one of the major reasons for consumer dissatisfaction with the
services offered by healthcare professionals in the private sector. It's not only our
pricing system that is complex and difficult for consumers to understand, but medical

20
15

schemes' rules themselves, however logically devised, are frequently not understood by
their members because they bombard us with lots of questions that the medical aid is
responsible for answering. Now it places a burden on community pharmacists to
explain rules and regulations of medical schemes because each medical scheme has its
223 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 1

23 February 2016

___________________________________________________________________

own set of rules. So now we end up tending to generalise that this is the situation
simply based on some general things that we see happening across the medical
schemes.
Now communication is ineffective, there are also language barriers. But the limitation
5

on benefits by medical schemes, for example, is not adequately explained to members
of the public. What are the PMBs, for example, and if the medical scheme pays for

10

those conditions what about my chronic condition which isn't listed there? Now
consumers don't always understand that prescribers in the private sector don't have the
same constraints as in the public sector, but their medical scheme imposes additional

10

constraints in order to make their money to go further and last longer. They reduce the
benefits so that they last for the whole year or for as long as they could depending on
their treatment regimen. So it becomes a huge source of frustration when the scheme
caps what it will pay for a particular condition or medication.
Now clearly it is the responsibility of the medical scheme to make sure that members

20
15

understand the rules. Healthcare practitioners have other priorities and it is both
difficult to defend the medical scheme and it is also unprofessional to criticise them at
a time when the patient is vulnerable because the need immediate access to the
medication. It's not time for excuses, it's time to render service, but you spend time
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explaining.
Now for community pharmacists one of the gaps in information and understanding at
the moment is that there is little information available about their role in national health
insurance. Now obviously the ideal situation would be for the NHI to pay pharmacists
5

a realistic tariff to pharmacists that would assure our viability so that we can continue
and expand the services that we offer to the public. But so far their focus appears to be

10

on procurement of medicines and the logistics of distribution. But we hope that the
private sector pharmacists' role and service delivery to the patient will become much
clearer. Now we know that the White Paper is on the table, we'll see what happens

10

then.
MS OSMAN

Right, obviously we're all interested in barriers to entry

as well as the barriers to expansion, because nobody goes into business in order to say
well, I'm just going to be exactly like I am today. They want to expand and they want
to grow. From an entry point of view it's really important to realise that because of the
20
15

regulation and obviously the rules are there for a purpose and nobody questions that,
but it is an expensive exercise to establish a new pharmacy. And it can be really
daunting to a young pharmacist because, for example, capital is not as readily available
as it used to be in the past. With the structure of pharmacy nowadays it isn't like it was
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when I was young where the wholesalers, for example, would advance funding for a
young pharmacist to open a pharmacy. So all of that has changed.
I also really still believe that when the pricing committee used a zero-based model to
determine the dispensing fee it was for very much for an entry-level, very modest
5

pharmacy with, might have adequate fixtures and fittings and supplies, but it would be
fairly rudimentary. I'm very happy that the pricing committee are looking at another

10

method of determination for the dispensing fee.

They might decide the same

methodology is actually fine, but they are certainly examining this at the moment to see
whether or not it is appropriate. But certainly the start-up costs can be a lot more than
10

what they were considered many years ago. Although there has been the occasional
increase in the dispensing fee, it's sometimes not even as much as inflation so it really
is overdue for a complete overhaul and a complete review.
Why do I say it's a hostile business environment? It's not like your ordinary retail
business where if you make the wrong decisions, yes, you're going to fold. But here

20
15

it's a case of you have to take cognisance of the fact that this is healthcare delivery and
therefore you are restricted to what the regulatory system allows you. And also the
restriction on competition amongst them which is imposed in effect by the limitations
on the income that they can derive from their services. What we are pretty concerned
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about, and we have been for a while, is the fact that there is vertical integration
between large pharmacies that own, and chains of pharmacies, that own their own
wholesalers because it provides for an additional income stream for them, which means
that the smaller pharmacies cannot compete with that. And, yes, it is one of the things
5

that I'm sure is right in the forefront of it for the pricing committee, but it does impose
a competitive disadvantage to the smaller business.

10

I use the word horizontal collusion with a little bit of hesitation because is it collusion?
We've just received a study which the Helen Suzman Foundation performed into the
impact of the legislation which permitted open ownership of pharmacies in South

10

Africa, which has been the case for about 16 years now where a non-pharmacist may
own a pharmacy. And what they actually looked is what the impact has been. And one
of the things, and the words they use in their report is that there is horizontal collusion
between shopping mall owners and anchor tenants. It might not be as drastic as
collusion, but it is a fact of life that obviously if you are an anchor tenant you're going

2015

to attract, you're an anchor tenant because you're going to attract more feet into the
shopping mall. And it is probably fairly logical that the shopping mall owner wants to
have big retailers who are going to be a drawcard for consumers and then they can buy
from the other shops while they are there.
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Obviously there have been cases that have been reported to us of small pharmacies
where there is a problem because they can't compete. And what the Helen Suzman
Foundation report actually spoke about is certain instances where corporate
pharmacies, who actually are large lessees of the space in the mall, have insisted that if
5

there is an existing pharmacy who is a small independent, that that person or that
business should be evicted from the existing pharmacy. Now this, as I said, this study
was done by the Helen Suzman Foundation, I hope I'm not making a mistake in

10

presuming they have the evidence to back what they have said there, but that is their
perception of it.

10

But I do need to point out though, and as I said our organisation represents pharmacists
across the board, and I do need to point out that there may be differential conditions
even for so-called anchor tenants. If you think about a corporate pharmacy chain they
may not necessarily be actually be considered to be anchor tenants compared to some
of the big retailers. Look at your furniture retailers, your clothing retailers, that's the

2015

reason why people go there. When it comes to pharmacy it's a grudge purpose, I don't
want to be sick, I don't want to pay for this, I don't want to go there. And we tend to
want to avoid places like that. So maybe even the bigger chains of pharmacies, when
they have got small pharmacies, maybe they're also disadvantaged by it. And in the
interest of fairness I need to say that.
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So the bottom line to all of this is why would I as a young pharmacist coming into
community pharmacy, why would I want to invest in it? What is the drawcard? What
is the incentive for me to be an entrepreneur in this arena? Would I not do better by
investing my money in another type of retail outlet? And I have to tell you we've had
5

some horrible stories in the past 20 years of pharmacists who go into things like
gardening services, for goodness sake, with their training in healthcare and they go into
something like that because they can actually make money there.

10
So, yes, because of all of this it is a very difficult thing and we really don't believe that
somebody who has got a passion for healthcare should be forced to make a decision not
10

to go into it because they cannot get the funding, because there is actually very little
return on the investment compared to other areas where there may be enabling
legislation, they feel a little bit stifled. Obviously there are pharmacists who are
making a success out of their pharmacies. I'm not for one moment saying that oh poor
us, you know, we're all doing very badly. There are people who have managed to, as

2015

Dr Z would say adapt their business model, who are doing well. But why should I
have to sell the type of goods that bring in money just to support, it sounds like a drug
addict, hey? To support my passion for healthcare I might just have to sell other
things.
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If that makes a pharmacist happy, that's fine. But in many cases it doesn't. So we are
worried about that. We're also worried because we're also consumers ourselves and
we're also concerned about the effect that regulation and that our current environment
has on the choice of a consumer, the service delivery. What happens if a pharmacy
5

closes? There are already small rural places which do not have a pharmacy. Who
gives them the pharmacy services? They are the very ones who are likely to have to
rely either on the public sector or on those courier pharmacies and with all the different

10

problems that might arise.
It's not an easy answer, any of this. So, yes, we need to work on this. There is still a

10

lot of work to be done. And it's only if we find that, and this is why we really
appreciated the opportunity to come and speak to you, because the role players that
you've brought in here are the ones who need to speak to each other. And we need the
regulators and the policy-makers to really get closer to the actual people who are
working in the field so that we can find a solution that is going to be a win-win

2015

situation for everybody. Let the practitioner make an income that's sufficient, let the
consumer get best value services, not just what I can afford to give you.
So thank you very much, sir. Thank you to the rest, thank you for letting us participate.
We appreciate it.
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JUSTICE NGCOBO

Thank you. I wonder if we could hear your colleagues

as well and then all of you can just sit down there and then we can raise some of the
concerns we have, unless you're pressed for time maybe?

5

10

MR RAVELE

This is more important than time, so they are welcome.

JUSTICE NGCOBO

Yes. Okay, very well.

MR RAVELE

Because we are just showing an appreciation of the

opportunity to be part of this hearing.
JUSTICE NGCOBO

Yes. Okay. Whilst you're getting ready to come here I

wonder if you could take just a ten minutes break perhaps? Can we take a ten minutes
10

break and be here at least …
[END OF FORTH SESSION]
[START OF LAST SESSION]

20

JUSTICE NGCOBO

Okay, I think we can start. This is now the Independent

Community Pharmacy Association. Is that right? Okay. Could you, if you don’t mind,
15

place on record who is appearing on behalf of this organisation.
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MR PHASHA

Thank you very much Chairperson. My name is

Mogologolo Phasha. It is spelled M-o-g-o-l-o-g-o-l-o and my surname is Phasha. P-ha, S for sugar, h-a. I am the chairman of the ICPA board. With me is Mr Mark Payne.
M-a-r-k, P-a-y-n-e. He is the CEO of the organisation. On my far right is Mr Maroping.
5

M-a-r-o-p-i-n-g, Modiba, M-o-d-i-b-a. Mr Modiba is the director on the board. So
ICPA is Independent Community Pharmacy Association. So we represent the
pharmacies as in the businesses. So our members are the brick and mortar, the four

10

walls, the pharmacy that you go into.
So our members do not have to be pharmacists as long as they own a business of

10

pharmacy, then you can be a member. So of importance for us is you being in a
business of pharmacy but being an independent. Meaning you are not a corporate entity
or your structure is not corporatized. You are an independent community pharmacist.
So, running a business of community pharmacy but in an independent manner the you
are legible to be a member of our association. If I may clarify the pharmaceutical side

2015

of South Africa which just spoke, they represent the individual, the pharmacist, the
professional person. So, we as pharmacies, some of us who are members of the
organisation, more often than not, you find that we are also members of the society
because the society really takes care of the wellbeing of the professional as in the
person. Whereas, we exist solely for the existence on the viability of the businesses of
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pharmacy who are obviously practising on an independent basis. So that’s the biggest
distinction that I wanted to make between us and the pharmaceutical association and as
Lorraine indicated they represent the pharmacies from hospital to industry and all
walks of life, as long as you are a pharmacist. Whereas we are only independent
5

pharmacists. So I’ll just make a bit of an introduction to my speech to say that as
pharmacists we’re not very much vested with legal jargon even though we do have in
our office a legal officer who helped us in ensuring that we remain relevant to the

10

Commission.
I want to also indicate that there will indeed be a bit of similarities to what PSA have

10

talked to, but what we’ve realised is that we’re likely going to go more deep, perhaps
into the bloodstream of the issues and we’ll also further on indicate to the Commission
how far we went in trying to address some of the anomalies which might be similar to
what have been raised already. Great. There’s a lot of English on the board that is
going to come, so I’d rather want to request that I explain more than to try to read and

2015

understand what is on the board or what is going to be on the presentations. So, we will
talk about the private sector, the relationship between relevant players, which are
manufacturers, distributors, retailers and pharmacies, the medical aid schemes and the
consumers, our patients.
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The most important people, our stakeholders, to what we do. So areas that I’m going to
cover this afternoon are the appointment of DSPs as it’s already been talked about and
the levying of what we call penalty co-payments. So we are qualifying the co-payment
with that word penalty and we will allude to that. The reinvestment models which
5

pharmacies are remunerated by the pharmacies. So we’ll also go deeper into that one.
The opening of ownership of pharmacies to lay-owners. We’ll also go much deeper
into that one. We will also go into discounting of medicines and we’ll go to the

10

relationship between general practitioners and courier pharmacies and we will lastly
talk about the collusion of the corporate pharmacies and the shopping centre landlords.

10

So we will also refer you quite often to the annexures that I believe you are having in
front of you to illustrate some of the points that we are going to be making.
JUSTICE NGCOBO

What annexures are you referring to?

MR PHASHA

Sipho indicated to me that in your possession you should

have annexure A up until Annexure F. He indicated that it should be in your pack
20
15

somewhere.
JUSTICE NGCOBO

Where?
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MR PHASHA

Is Sipho not telling the truth?

ADV MAENETJE

Chair there are annexures to the presentation of the 30th

of June 2014. I’m not sure whether that’s the-, which is A to about G.
MR PAYNE
5

Mr Chair can I just come in here just to clarify

something. So, the presentation was sent to the Competition Commission and the
relevant annexures were attached, the supporting evidence and that’s what should be

10

explained.
JUSTICE NGCOBO

You’re talking about the, there’s a presentation that you

made on the 30th of June 2014.
10

MR PAYNE

Ja, so what we’ve done-

JUSTICE NGCOBO

Which in turn is your submission and then attached to it,

where you deal with a whole variety of issues, and then attached to that, it’s then a
20

number of documents, one of which is annexure, is what appears to be an annexure F.
Annexure G.

15

MR PAYNE

Sir can I just clarify it? So what we’ve done for ease of

application and also to make it relevant and address the real issues is actually resubmitted the annexures. So in terms of that chronological order and our submission
235 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 1

23 February 2016

___________________________________________________________________

here, the annexures are different. So we’re just hoping that we can allude to the
annexures but we have a different numbering system. And this was submitted.
JUSTICE NGCOBO

I think when it comes to that, if you could just please

indicate what annexures you are referring to.
5

MR PHASHA

I think what I will do when I get to that I will, there’s

one or two that Sipho also has, that some of them he will just put it up. Because he’s
10

got them in the right chronological order. So we’ll do that. As I said I would prefer that
you refrain from reading that lot of English. So the DSP and penalty co-payments. So
the law does give provision for appointment of designated service providers and the

10

charging of, not penalty but of the co-payments by medical aids and hence I said earlier
on that I will mostly talk about the penalty co-payment which is one that we believe is
an unfair practice that medical aids are doing.
We believe that medical aids have -, While the law gives this they went further to

20
15

abuse what the law says to come with this penalty co-payments. So I will indicate to
you what we believe is a just co-payment and what we believe is an unjust penalty copayment and how it affects our members. I actually, if you may, I omitted to indicate
that we represent over 11000 members of independent pharmacies in the country which
is over 50% of independent pharmacies in the country today. So, with regard to the
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DSPs, so the calculation-, I think because they’ve already talked about it, I’ll just go
straight to the calculation that is where the sticking points are because it’s already been
explained. Sipho that table. While we are getting that table, I just want to indicate that
we believe that one of the abuses happening is that medical aids, in the way that they
5

are choosing or appointing a DSP, we believe that CMS regulations are very arbitrary
and there is no specific guidelines of how medical aids should apply and/or choose
these DSPs and we believe that because of the fact that there is no specific ways or

10

rules relating to how it should be chosen, which should be in a fair and just manner,
which will be encompassing and enclosing and ensuring that all members or

10

professionals in the industry are able to partake.
We believe that there is a problem in the way they choose the DSPs or they appoint the
DSPs as medical aids. Secondly, is the way at which they decide on the penalty copayment or the co-payment that is done. So, on the board that we are looking at on my
left, is that the first one, the first statement it shows that a DSP is charged at 26-26 so

2015

the SEP for this example is R200. So, the dispensing fee for that is R26 applying that
26-26 fee. So the total of the script is R226. So the medical aid will reprise the amount
charged by the pharmacy to R226 and this patient will go home with no co-payment
and which is one way when you are a DSP. So, now you are at the second portion
where you are a non-DSP. So in this case 20-26 and then you have R200 you add VAT,
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it’s R226 but then will happen is that the medical aid will levy this, what we term a
punitive penalty co-payment which goes as far as 40%. So they will charge the R90.40
to this R226, you’ll come to R135 which is what the medical aid will pay you as a
provider. In that case it will leave a co-payment of R90.40 which will be levied to the
5

client or has been expected that the client should pay that. Now if you look at the R135,
you will realise that the R135 is actually below the SEP. This is against the transparent
pricing of medicine which was actually enacted already many years ago that we need to

10

have transparency in the pricing of medicine.
So when you get, when you are paid this, it shows clearly that the aim here is to ensure

10

that certain specific non-DSPs which have been appointed in some unjust and unfair
manner should be the only ones that this patient will go to because he’ll be running
away from the R90.40 which is definitely exorbitant. Also looking at the quantum from
what you are paying. R226 and R90 being supposed to be paid. Now, you look at
another one where the fee is different. 36% capped at R59. Same R200 SEP. The total

2015

dispensing fee will be R59.40.
Total capped amount R259. So in this case what you will find is that you are having
R135 as the one that the medical aid will also pay to you after the R90.40 penalty copayment. But in this case because this provider has charged this rate instead of this
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rate, you have this R33.40 as an addition. Because what you will have is that this
R33.40 is that is the difference between the two dispensing fees that the provider has
charged. So in this case the client will be faced with paying R123.8. Is there another
one Sipho?
5

10

JUSTICE NGCOBO

To whom is the client paying?

MR PHASHA

Come again?

JUSTICE NGCOBO

To whom yes.

MR PHASHA

The client has to pay that to provider. Because otherwise

if he is not paying that to the provider, which is the pharmacies, it means that the
10

pharmacies will actually provide the medicines below cost as you have seen. So now
you are literally forced to recoup the R90 or the money from the client or the patient
because otherwise it’s below your cost. Now table 2, shows what we believe is the fair
and just way of applying the co-payments and not applying this penalty co-payments.

20
15

We believe that’s the way that the law is supposed to be interpreted, the DSP copayment law. So the first one is exactly the same as it was. So the second one is where
I’ll get to. So in this case the non-DSP had same amount at R226 but in this case,
because me as an independent pharmacy, not a large retail group or a courier or
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whoever the DSP has been, I want to serve the client at the same rate that you as a
medical aid have actually contracted your big provider at. So meaning that if I’m
willing to take the same dispensing fee that your DSP is willing, in this case my patient
will not have a co-payment. So this is what we believe is a fair way. Because if you
5

remember in the past scenario even though I am willing as a provider to charge my
patient the same what your DSP is being charging, you still levy me a 40% penalty fee
just because the patient walked through my doors, or just because the patient likes my

10

service. He doesn’t like your courier or your corporate group that you have appointed.
Just because he likes me you charge him this penalty co-payment.

10

Because you are not incurring any extra cost. Because as a scheme you are supposed
to, at least if, you are incurring extra cost which is what I will show just now, that’s
where the co-payment should come. But, now when you are not incurring an extra cost,
you are supposed to-, the patient should walk without any co-payment and I’ll still sell
this at R226. I will make this meagre R26 at this point but I will not be paid below my

2015

cost of acquisition. Which is our key issue with the previous scenario.
So in this case, the second one, so this is where the co-payment should actually come,
because now this provider, he is willing or he doesn’t want to charge the dispensing fee
which you have contracted your DSP at. He doesn’t. He says no, no, no my fee is
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R36.59 and I charge it because I believe that I’m entitled to it. So in this case we’re
saying if you don’t apply this punitive co-payment here, what will happen is that the
patient will only be subjected to the difference between this fee and that fee which is
what you have contracted the medical aid on. So you contract at this fee, I’m charging
5

more, the difference is R34 so the patient must only be supposed to pay the R33. Not
the R123.07 that was there. Because now you have charged-, it’s the difference but you
add that notorious punitive charge which we believe is unfair and unlawful. Now what

10

have we done about this as an association?
Now we took this, we wrote first to the Registrar of CMS, Council of Medical Aid

10

Schemes and then we brought this to his attention that we believe that this is unfair and
it’s the wrong application of the law. And he dismissed our submission to them. And
we then wrote to National Health. So we wrote to the minister and we told him that this
is what’s happening. This practice we believe is exclusionary. You are excluding
people for no reason. Because if the schemes are not losing any money if they apply

2015

this scenario. So, the minister through the DDG, replied to us.
Looked at what we looked at. We made presentation to the ministry and they then
wrote to CMS to say to CMS that this practice they believe it is an inappropriate or
undesirable business practice that CMS should declare as such and also replied to us as
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such. So they replied to us and they also wrote to CMS. CMS did not implement what
the National Health is directing on them and it took some time. We wrote back to CMS
to say that you got this from National Health. It says that you are disadvantaging the
non-DSP independent members and you are giving this big DSPs that you have
5

arbitrarily chosen to be your members, which we believe that they are your friends or
drinking partners. So, after we have done that, after we have exhausted that, we have
realised that they are ignoring the National Health and they are ignoring-, we took the

10

matter now to Appeal Board which is the Appeal Board of the CMS, which is a very
costly exercise.

10

Needless to say that we are a non-profit organisation or a NPO and we survive merely
by funds from our members. The very squeezed members. So, we now have
approached CMS with-, Advocate wrote letters to them to let them know that our
intention is to put this on Appeals Board and we want to ensure that it is declared an
undesirable business practice as National Health has already declared it. The response

2015

from CMS as of today is that we’re going through this the wrong way but legal advice,
our counsel says we are on the right track and should continue with that. At this point
we’re feeling, because we’re feeling very strong about this, we’re feeling that we’re
going to have to canvass our members to go to High Court if we fail at the Appeals
Board hearing on this matter. And this is on funds we don’t have. So for us relief
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sought from Competition Commission is to intervene on the CMS to at least do what
they are supposed to do or to at least listen to National Department who is their-, I
mean they fall under. So we at this point have lost faith and are losing faith in CMS
with regard to avenues that we have went with them with regard to DSPs. So I think I
5

did manage to explain this with regard to DSP and penalty co-payments and what we
believe are key. I’m just checking if I’m missing anything that I need to do before I
move away from the DSP. I think the key one to take out of this is that the consumer’s

10

choice is actually been taken off the door, because the consumer, if he enjoys my
service as an independent retailer, cannot do it. He’s just being penalised for liking my

10

service or for enjoying the service I give regardless of what I do. So, we believe that
the consumer’s choice has been trampled upon and we believe it’s unfair and
uncompetitive. I think I want to pass on, on this one.
JUSTICE NGCOBO

When the consumer comes to you, do you indicate what

the consequences of coming to you would be as opposed to going to DSP?
20
15

MR PHASHA

So we will definitely do that but also needless to say that

by the time the consumer comes from me the medical aid already has written to the
patient, educating him of the same. So the medical aid does that but I also do that. I
also inform the patient. And key to that Chairperson is that for us we believe that many
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rural pharmacies, at that point when you are educating the patient, you are immediately
losing that patient to DSP because now he is not able to pay and then, so we believe
that there is a unlawful or unfair soft channelling of members therefor to that DSP
which has been appointed. Because obviously members might not be able to pay it at
5

the time.
JUSTICE NGCOBO

10

No I understand. I just was trying to understand the

choice you’re talking about namely that the client is told that if you come to us, you
stand to pay more but if you go to pharmacist B, you will not pay a cent and
nevertheless the client decides to come to you.

10

MR PHASHA

Yes, like I said they would have already been informed

even by the medical aid.
PROF FONN

Can I ask one point of clarification? Do all schemes

operate in this manner?
20
15

MR PHASHA

Not all, member. There’s quite a lot. On the -, I’m not

going to get to it today, but on the submission that we have put to you, we have put an
annexure that puts all medical aids who does that and the percentages that they charge.
So there’s a vast majority, there’s a large number of them on the 30 June submission.
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JUSTICE NGCOBO

The penalty that you’re talking about, are you talking

about the levy?
MR PHASHA
5

Like I said Chairperson, we believe that there is a levy

then there is a penalty levy. So the levy will be this one. So this is the levy which we
believe is fair. But we don’t call it penalty. We call it a levy.

10

JUSTICE NGCOBO

Can I give you an example? You go to pharmacy A. You

submit your script. You get your medication. There’s nothing to pay. You go to
pharmacy B. You submit the same script. You’re told you have to pay a levy which is
10

sometimes quite high. The amount that pharmacy B charges you, is that what you
describe as levy or penalty?
MR PHASHA

It will be important at this point Chairperson to

differentiate between acute prescription and a chronic prescription and I would like to
20
15

find out in your scenario are you referring an acute script where a patient just have the
flu? Or are you talking about what I’m referring to which is the chronic script?
JUSTICE NGCOBO

Chronic.
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MR PHASHA

So the levy that pharmacy A, there will be two scenarios.

The first one will be that in the case where there is no DSP arrangement that exist. So
in that case what will happen is there is no levy for anyone. Meaning pharmacy A and
pharmacy B. But if pharmacy B which charges a levy, decides to have a different
5

dispensing fee to what the medical aid pays, when there is no DSP by the way. Because
other medical aid don’t have DSP or other options in medical aid, do not have DSPs.
So meaning patients can go anywhere. So we’re talking about that scenario. So that

10

patient in that case might be paying that levy, R20, R10 whatever it is, because of the
fact that the two pharmacies A and B, are charging different dispensing fee. Not

10

necessarily because of a DSP. So that we would be a different scenario altogether.
JUSTICE NGCOBO

In other words it’s quite conceivable. I mean it does

happen doesn’t it that you go to pharmacy A, you’re not required to pay anything. You
go to pharmacy B you’re asked to pay on precisely the same script.
MR PHASHA

On precisely the same script. But that is if there’s no

20
15

DSP it might happen. But that’s not the point that we are addressing today.
JUSTICE NGCOBO

Okay.

MR PHASHA

We are talking about the DSP one.
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JUSTICE NGCOBO

I suppose the consumers would be concerned about that.

Why is it that if I have the same script, submitted to A, A doesn’t charge me anything
and then I take the same script and go to B. B charges me.
MR PHASHA
5

heading to but I’ll talk to it now.
JUSTICE NGCOBO

10

10

20

Okay, so that will pre-empt some of the slides I’m

Okay well if you’re going to deal with it that’s fine. I

thought I would just raise that.
MR PHASHA

Okay I will-. Let me just deal with it so that I can...

JUSTICE NGCOBO

At your convenience.

MR PHASHA

This is my convenience.

JUSTICE NGCOBO

Okay.

MR PHASHA

So you, I’m saying it’s my convenience because I’m not

introducing a completely new subject because my colleagues have already touched to
it, PSA before. So you will find a situation wherein a patient, that issue of the pricing,

15

the one the four tier that was alluded to earlier on. So if the transparent pricing as the
law indicate that it should be, is applied, as it’s supposed to be or as the law intended,
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this should not happen. But because of the medical aids deciding not to pay that four
tier structure that Mr Ravele talked about you do have a problem wherein there will be
fees. All of them they will be below that maximum legislated fee. So one will be 26-26,
one will be 28-28, one will be 33-34, but they are all below the legislated four tier
5

system. And that will be the cause. And to eradicate that, if I can pre-empt your next
question, would be to let the four tier pricing or dispensing fee which has been
carefully calculated we believe by the Pricing Committee, be applied as a transparent

10

minimum fee. Why are we having that fee not being paid for by the medical aids, when
the fee has been carefully come up with by experts in the National Health. So that’s

10

where the causes of this distortion in the market becomes, because now people
scramble around and charges something that they believe whereas there’s a fee that
could be just applied and everybody will be happy with, I believe.
PROF FONN

Sorry can I just understand two things? Who is the

Pricing Committee? And secondly is it a maximum fee or a minimum fee, the four tier
2015

fee?
MR PHASHA

So the four tier thing is a maximum fee. Which is a big

problem by itself. It should be a fee or the minimum fee if you wish. That’s number
one. Number two the Pricing Committee, so there’s an act that ask the Minister of
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Health to appoint a committee which will determine a fair dispensing fee that
pharmacies should charge. So it is a statutory committee that is actually been appointed
by the Minister of Health according to statutes.
DR BHENGU
5

Just a follow up on this question for clarity. Well I

suppose it’s simple enough if someone charges more than the legislated SEP that
shouldn’t be the case. But are you saying charging less than the SEP. If I willingly

10

charge less that the SEP, is that illegal?
MR PHASHA

Dr Bhengu, illegal is a big word. So what I will say is

that it raises many questions of what the law talks about. The law talks about there
10

shall be no bonusing or medicine should not be sold in an incentive scheme. So that is
question as to if now you are selling medicines below your cost how are you able to do
that? So it talks to that problem, the reason why that law came in. To cap the incentive
schemes and that is really the reason why Regulation 18A comes in. Is to ensure that
there’s no this bonusing incentive schemes where people sell below the SEP or the

20
15

transparent pricing that everybody is supposed to get their medicine at. So it works
against what the act is aiming to achieve.
DR BHENGU

Well I would have thought that if the two parties agreed

to a lesser fee, but I understand the effect it would be. I thought it’s capping. You can’t
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go above this but you’re most welcome to charge below provided you can agree. But I
understand as well at issue here is the whole DSP thing but may I just pose a few
questions as a devil’s advocate as we say, as I can say. Now what if by getting into the
DSP situation price is not the only consideration? It’s an important one, but the DSPs
5

are entering into agreements about other issues. Like how we get data. Like we can
agree on what patient advice or whatever, that should go in with that. Part of it will be
that you’ll submit yourself to peer reviews. Meaning by agreeing to charge what the

10

DSP charges, I’m not gaining the benefit that I contracted with, with my DSP partners.
That’s one.

10

The other what about the fact that I have contractual obligations? If I sign a DSP
agreement with Sipho, I already have an obligation to channel feet towards his practice.
Now what would be the point of that if I still allow anyone to sign up for the-, to just
charge purely at price. That could be the consideration. And I think the last one is that
well, again, what is wrong with restricting choice if the person who buys my product at

2015

that restricted choice willingly does that if it means the medicine will be cheaper?
Because that is why you find that maybe the premium products will be able to say that
well, if you subscribe to our Rolls Royce benefit, there are no restrictions at all, but
then you know that you’re paying more? So I mean, those are just some of the
questions I have as I said as a devil’s advocate.
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MR PHASHA

Okay, now with data-

JUSTICE NGCOBO

What is the question that you’re going to-

MR PHASHA

They’re actually on number 2. On my next one. The

good thing is that5

JUSTICE NGCOBO

You shouldn’t deal with them in the cause of him

making his presentation.
10
MR PHASHA

Ja, no we’re actually on the-, we’re already on my

second point which is the reinvestment modules for dispensing fee. So Dr Bhengu
number one, on the data issue. If you are having any other things that you want from
10

me as a provider, because the other, the DSP is a provider like me. So, then you can
demand the same from me. You say according to my DSP arrangements I’m not only
paying this fee, I’m only getting data A, B, C and D and then if you also want to serve
my patients, supply me with the same.

20
Only if I’m not able to supply you with whatever else you want, then you can do
15

anything. But, at the point where, where you just exclude me for no reason without
even engaging me, that’s where the problem is. So whatever data that you want, he’s
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my colleague. We are most likely using the same dispensing system. So what my
colleague can do, I’m likely can do. Most likely. So that’s number one.
JUSTICE NGCOBO

Do you never get offered a chance - I’m sorry for

interrupting. Never get offered a chance by a medical scheme as community
5

pharmacies to become part of DSPs? Are there no invitations for tenders or
applications to become DSPs at all?

10

MR PAYNE

Mr Chair if I can take it? I think the, what’s missing for

me here is the problem with DSPs is closed DSPs. So we acknowledge that open DSPs,
medical aids they’re allowed to implement DSPs. But it’s closed DSPs where
10

independent pharmacies are excluded. So there are medical schemes that allow an open
arrangement and you can contract on a willing basis. But the issue here is closed DSPs
here medical aids deliberately exclude independent pharmacies for whatever reason
and we’re still trying to understand those reasons because it’s not clear to us. We can
provide the same service, if not better.

20
15

DR BHENGU

I think that’s an important distinction.

MR PHASHA

Yes. So this also is part of the annexure that indicating

the close and the non. So one last part on your question Dr Bhengu was on the signing
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of an agreement and therefore have to channelling the people. So I believe that
immediately when you do that, you are reducing medicine to water or bananas.
Because it’s not a normal commodity of trade that you can just soft channel people
willy-nilly as you wish. What you need to do is, you need to look at the best interest of
5

the patient and I believe that channelling patients to one provider, I don’t see how it
can be in their best interest of them as a patient, not as a consumer of a service. So
hence I’m saying that I believe that immediately when such a clause comes in, it’s an

10

undesirable practice. It shouldn’t be. But that’s our belief you see.
DR BHENGU

10

You must understand that when I’m asking, because it’s

important for us to apply our minds and DSPs aren’t just about pharmacy. So the
questions that we’re asking are questions that need to help us get there. Now when we,
you sort of make reference that it’s not about willy-nilly. Of course it can’t be willynilly. There are positions here that basically says, that safeguards us that if there isn’t a
DSP within a certain radius you can go to any player that’s around. So that’s, one can

2015

say that’s more or less a safeguard. But the ultimate safeguard of course is that if the
scheme keeps forcing me to travel 40 kilometres then they’re starting the chase me
away. So that’s also if you want ultimately a sort of safeguard. What do you say?
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MR PHASHA

So just to close up on this one which is-

MR PAYNE

Thanks I just want to make another point which is

important to consider in terms of DSPs. So when you get these closed DSPs, typically
for want of an example, you might get a courier providing medicine. So it must be now
5

examined holistically in terms of patient care. You’re getting your chronic medication
from a courier but you’re getting your acute medication from the pharmacy down the

10

road on the corner. So where is the patient care? That compromises patient care. So
that’s not in the best interest of the patient. So we just need to -

10

DR BHENGU

It’s a different case but you-

MR PHASHA

Okay, thank you very much. So just to close on this one.

I just want to put one point about the reimbursement matters or the dispensing fees that
Mr Ravele talked about earlier on. Those four tier fee which the Pricing Committee has
published. I want to indicate that it has been reviewed twice in six years. Am I right.
20
15

Three times. Three times in six years and in the last review, which was the 2015 one
that you saw earlier on which also exist in our submission, had a 2.4% increase from
the old one. So, which we find to be very unfair, noting that the Ministry of Labour just
in January, passed to say that at retail we need to increase salaries at 7.5% to be exact.
So we’re supposed to 7.5 but our fee is increased at 2.5. So there’s a disjuncture there
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that comes in also in continuous calculation of this fee as time goes by. So not
forgetting the fact that still medical aids do ignore this fee. It’s like the work of the
Pricing Committee really it goes to nothing. Because they do the work and medical
aids don’t care about that fee or they can’t get involved.
5

So that becomes an issue because we believe the fee is carefully came up with. Now I
need to talk about the ownership of medical manufacturing companies by a retail

10

pharmacy. The Pharmacy Act talks about it prevents this integration. I’m not sure if it’s
vertical or horizontal. I’m just a pharmacist, but I think it’s vertical. Wherein, you own
a retail pharmacy, you own a wholesaler, that’s where my colleagues left it at. But what

10

we have found in the evidence that we have put in your pack is that you have a
situation where a company then owns a distributor and a manufacturing company.
Now that we believe is wrong. Not only that we believe it’s wrong, the Act, the
Pharmacy Act talks against it. The Pharmacy Act says that as a retail pharmacy you
may not own or have a direct or indirect beneficial interest in a manufacturing

20
15

company. So, on the evidence that we have, we will show that Clicks Group owns
retail and it owns Unicorn and we have the proof with us to show that on point 59 of
the Clicks Group’s financials of 2015, where it shows where they have interest, they
list Unicorn and they list retailing. Where it’s both a manufacturing company and a
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retail pharmacy. So the financials or the financial presentation of the Group indicates
clearly that they own the two and for the life of us we do not know how the Department
of Health or the DG gave or issued that license for manufacturing. Because it
contravenes the Pharmacy Act clearly. It’s not even about the vertical or the horizontal
5

part. It’s just the fact that it is against. And we have acted on this. We wrote to
Pharmacy Council about this, to complain to say that Clicks owns the manufacturing
company.

10
You registered the two and we are losing faith with them. Because the answer was
really flimsy to say it like it is. So, there’s no-, even a substantive answer because they
10

are telling us some English that says to the effect that they are not a manufacturing
company but they are just registering those here. But on our submission we have
attached a pharmacy licence that shows a manufacturing licence that Unicorn is. Which
is contravention of the Act. So, at this level you find that now this corporate pharmacy
then decides where to benefit. Where are the profits?

20
15

They can put the profit levels anywhere they want. At distribution or at manufacturing
or even at wholesale, we don’t know. Or at retail then they put nothing. What then do
they do? Then they make sure that the retailing therefore competes unfairly with
independent members or our members then fail to compete because of the fact that they
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channelled also their, the profits elsewhere in their value chain. So we believe that that
is uncompetitive and it should be looked at by the Commission as far as possible. I
want to move on this point. The opening of ownership of pharmacies. This one also,
my colleagues have talked about and on our submission you will see that we have also
5

indicated what, we took a paragraph that was used from the judgment of Justice Sax
when he was looking at the 26-26 fee in 2005. Where he talks about the pharmacies
and what we are representing out there as pharmacists in the business of pharmacy.

10

Which in my view, that paragraph put a clear distinction between a community
pharmacy or that description of the pharmacist, it put a clear distinction between a

10

community pharmacy and a retail, big chain which we believe that it is more profit and
volume centric than patient centric, which our members are.
Many countries over the world have indeed allowed, or opened this ownership and
many countries also in the world have also reversed their decision on opening the
ownership because of the unintended consequences that comes with this opening.

2015

Because the intention of making the healthcare accessible by opening everywhere. It’s
what we want. But what we have seen is that out of the pharmacies that have been
opened by the lay-owners in the since 16 years has been way over 80% of those have
been or are in city centres, well-serviced areas, rather than where they are needed,
where our members are. And the problem that exists is that our member goes and opens
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a pharmacy today for example in Hamashashani and then you’re opening a small little
centre there and then there’s just maybe about five, 10 shops in there. And then when
you are there, over the years it just only a matter of time until there another big
corporate comes in there and that what my colleagues talked about the collusion
5

between the landlord and the retail groups happens.
And that person get booted out of there. You realise that there is nothing much that has

10

been achieved by this opening because the people go there in these rural areas provide
a service only for a limited time until they established a market, they educate the
people there about pharmacy as the first point of call for primary healthcare but that

10

gets short lived when those people arrive. So countries like Hungary have reversed this
because of this kind of adverse effects. Many countries have also went further to say
there should be a mix where there is a lay-owners can own and a lot of in-depth work
has been done on this by what my colleagues have talked about which is the Helen
Suzman Foundation which refers to it. So, lastly on this one.

20
15

ADV MAENETJE

Does your association have some data for the panel on

the statements you make that the entrance of lay-ownership and corporates has led to
closure of most community pharmacies and therefore hasn’t really increased
competition to the benefit of consumers?
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MR MODIBA

So when you say-, you know what it would be a difficult

ask to specifically pinpoint one point as the reason for a pharmacy’s closure, besides
for the ones that where a pharmacy existed in a centre before and it gets booted out
when another one comes. So you can see it as a replacement. But if you remember
5

what I said is that what we have seen mostly is that over 80% of these lay-owners, they
now opened in the only concentrated malls and cities, unlike going out to where we
believe the intention of the law was. There was an addition.

10
MR PAYNE

Sorry Maroping, just quickly in response to your

question, we have undertaken some research and it is controversial because there has
10

been other studies which don’t reflect where we’re going but we believe since 2003
there’s been 700, 800 independent pharmacies that have closed. But the problem is as
much as that is happening there are 100 pharmacies every year that are opening. So I
think the mix is just different. Maybe it’s shopping malls and expanding economy if I
can really say that. I don’t think so. But we don’t know. There’s some disconnect.

2015

There’s as many pharmacies closing as opening at the moment. But there have been
other studies which you know have acknowledged, the Helen Suzman Foundation for
example, which really contributed to saying that they actually don’t know the quantum
because there’s so much uncertainly around this topic.
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MS MUVANGUA

Can the closure of the smaller pharmacies necessarily be

attributed to the opening of bigger ones? Especially in light of the fact that we were
told earlier that this is generally a difficult industry to operate in.
MR MODIBA
5

Ja, it will depend. It will be attributed to that. Look some

of us have learned to sort of change the model in terms of how we’re operating. By
taking pharmaceutical care where it previously did not exist. That is in the rural areas.

10

Now, you can see through this Competition, that this guys are coming through. They
are also following us. Although they do not want to sort of put a huge capital layout in
an area like Nonjelolo where I’m operating. They will distribute DSP. They will find

10

way of getting in there. Where in my pharmacy I know that I’m the only pharmacy in
that whole municipality, they will still find a way through the DSP to get members of
their medical aid to get their chronic medication from a courier. You know what I’m
trying to say. So they are still invading my territory unfairly.
I have got the capacity. I have put 500 000 structure there to serve the community. But

20
15

they through the-, Dr Bhengu is saying that most of this, it’s not necessarily
convenience. They would tell the patient, or the consumer that it’s convenient, they
will send you the medication on such and such a date. The issue of data and the issue of
making sure that you are always getting the correct medication. It’s not always
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necessarily true the way you see it because why would the patient still come to my
pharmacy and say I’ve been waiting for my medication for the past seven days? So
those are kind of situations that we are faced with. So there could be a number of
reasons in terms of closing. But, we are seeing that also being encroached in the rural
5

areas where we even operate.
MS MUVANGUA

10

This is the last, my last question in pursuit of this. But I

think given that this is a Competition enquiry, what is the degree to which you attribute
what you just described to simple competitive innovations as opposed to what you call
invasion. I don’t understand what you mean by invasion, but it sounds to me that

10

whatever the courier companies are doing, are simply competing with for example
yourself. And I don’t know where you draw the line.
MR MODIBA

No, but I was just giving this as an example in terms of

where, if you can remember when we started in terms of the DSPs. They have an unfair
way of the DSPs. What-, if I’ve got the capacity to provide that service, why must I be
20
15

excluded from providing that service to the members of the community of that medical
aid?
MR PHASHA

Okay thank you. I want to close with one last one there

and quickly round up my presentation. On that ownership issue. I want to indicate that
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this opening of pharmacies to lay-owners or to the corporate retail chains has also led
to them competing on scale. And disadvantaging us in the sense that if we as an
organisation for example, as ICPA representing 1000, over 1000 members, if I want to
bring my members together and do bulk buying, Competition Commission sees it as
5

collective buying and it’s uncompetitive and it’s outlawed. Price fixing, that’s the word
they use to us. So we are also in a catch 22 situation. We can’t come together to fight
this because it’s price fixing but this one big corporate can do the same and buy on

10

bulk on some of the commodities that are unscheduled.
So I just want to indicate that one while I’m moving to my next point which

10

discounting of medicine. So I have talked a bit about this already. I’m just going to also
refer you mostly to my annexures to look at even if it’s at a later stage to say that on
those annexures you will see for example, that there is a page that we put in where
Medi-Rite put the medication below the SEP. and this is also a scheduled medication.
Now that together with the cash back scheme that Discovery is having with Clicks and

2015

Dis-Chem. We believe that that also is in contravention of the Medicine and Medical
Substance Act where it talks about the-, no medicine should be sold by an incentive
scheme or a rebate scheme.
Because they pay back the money into the person’s account or card or whichever ways,
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but it ultimately comes back as a discount or an incentive scheme. And there are also
treating medicine as toilet rolls. Because you can’t want people to buy more medicine
and get 25% back on that. You’re supposed to be advising patients on what they need
not on bulk buying for rebate function.
5

So, we believe that that is very much uncompetitive and it’s also against the Act. What
have we done about that. Pharmacy Council, those that we have lost faith on, we have

10

complained to them about this. We also went to the notorious CMS. We complained to
CMS about this. We won the case on the first one and then Discovery appealed to CMS
and it dragged for like two years with no action. We asked CMS what are you doing

10

about that?
You had said that this thing is wrong. Why is this being continued to go? And then
they said there will be appeal in, it will happen, it will happen. We’ve been to CMS
about three, four occasions, where we are demanding that appeal to be heard so that
they can justify themselves against the ruling that we are having which says this thing

20
15

is wrong. This is selling medicine by a scheme that is not allowed. Upon not getting
joy from CMS, we went to Public Protector and after approaching Public Protector,
Public Protector forced CMS to act on this matter and CMS upon being forced by
Public Protector tells us that they subsequently had an appeal somewhere where we
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were not invited to, to be part of to advance our case. So, this is now three years down
the line after Public Protector has pushed them on, or two maybe. So, we are told that
there was an appeal and then the decision was reversed. We believe that the CMS has
acted unfairly on this manner from the first go to the last level where they apparently
5

had this appeal after being forced by the Public Protector. To which we don’t even
have information on what happened. So that’s our point about this discounting of
medicine. If I can move to the GP and the courier pharmacy.

10
So you will see on the annexures where we attached Medi-Logistics which is part of
the Medi-Post group. So what we are having here, we are having a marketing company
10

of sort, called this Medi-Logistics which is now touting scripts from a doctor for a
specific pharmacy. So they are asking-, so they tell the doctor when you write a script
don’t give the patient to go where he wants. You must then fax it to this address and we
will pay you a fee. Now, the Pharmacy Act prohibits this. As it is, in my pharmacy, I
cannot have an adjacent door with the doctor next door.

20
15

A doctor can’t practice in my premises, one. Two, I cannot have him next door with an
adjacent door. In fact, many years ago, about ten years ago I appeared at Pharmacy
Council for this. So, you are not allowed to have that because you are seen as removing
choice from the patient. You are channelling him to your pharmacy. They say the
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patient must get out of the surgery and decide to come into your pharmacy. So, that’s
what the Act says. But in these case a doctor is being told that you must fax a script
straight there, to this particular pharmacy. So this we believe is also contrary to the Act
and we have also took this to Pharmacy Council. We have took this to Pharmacy
5

Council where we reported the Medi-Post, the pharmacy concerned. And you will
realise the jurisdiction of Pharmacy Council is on pharmacies. And there the Pharmacy
Council answered to us to say but it is this Medi-Logistics which is not a pharmacy and

10

they don’t have the jurisdiction on it. Which we believe is a convenience because a
pharmacy is having this direct door. When I’m having a direct door with a pharmacy I

10

don’t say no it’s a doctor who opened the door into my pharmacy. I don’t say that.
They take me on with that. So we believe that JUSTICE NGCOBO

So there’s a kickback paid to the doctor?

MR PHASHA

Yes, there’s a kickback paid to the doctor for storing and

issuing the medication. And there’s a grey area also with that because the Act says as a
20
15

doctor with a dispensing license you must dispense your own scripts yourself. So for
example you can’t dispense another person’s script. So, in this case, some steps of
dispensing is done elsewhere and then you are doing a handing over. If I may call it.
So, which is deemed dispensing anyway. But when you look at the steps of dispensing
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from Pharmacy Council on the GPP, it puts all this ways of how, of the steps of
dispensing. So you’re not allowed to do that. So that is a problem that we believe that
Pharmacy Council could not act on it. We have reached a stalemate on that and we
seek intervention with regard to that. I think the last one is collusion. With regard to
5

this collusion of landlords, I’m going to go deeper into the bloodstream as I said and
show you, you’ll see it on one of the annexures where one of our members was given a
lease from a landlord which if you may allow, this is the last story.

10
I can just quickly talk about it. It says the lessor will have the right to terminate,
meaning the landlord, to terminate this agreement on 60 days written notice to the
10

lessee, the pharmacy, in the event that Clicks store situated in so and so shopping
centre, obtains the necessary license to conduct a pharmacy. Provided that the lessee
may elect to continue to occupy the premises in terms of this agreement, save the
purpose as set out in another item with the effect from the date of notice aforesaid. As
the lessee will not be entitled to conduct a business of pharmacy in the premises. I

2015

mean, really? This is a draconian law.
We cannot have centre managers or landlords put in clauses like this, against our
members just because of their size or of whatever reason or relationship they have with
a Clicks or a national retailer. We believe it’s grossly unfair. We believe it is just
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trampling on the rights of this pharmacies. It is also ensuring that there is no inclusive
participation in the healthcare industry because people are being kicked out just for that
reason. So in closing Chair, is that I would like to indicate that for me as a young black
pharmacist who runs a few stores in this country and who have been at loggerheads
5

with this chains for some time and continues to today, I feel that the business of
pharmacy, the entrepreneur is being killed to the core. The market is being skewed to
one side only. It’s not inclusive at all. Where it is going mostly the young black

10

pharmacist, who I believe I may be a broad model to one or two, will never see what I
have seen because of what we are facing today, if this is left to continue.

10

Because if I have got a license to practice and to serve my community in a particular
centre in Matebane, should I really time my existence there? Should I really time how
long I’m going to have this patients? Should I really time the time at which the landlord
is going to, when I renew, bring clauses like this, or later on because I fought the lease
and run a risk of not having my lease renewed? Because that’s what happens.

20
15

Sometimes our members fight and they let, when the lease goes, they are not renewed
and we know why, because we see what happens two, three months later in the same
centre. We believe this is just exclusionary behaviour. It is done. It doesn’t talk to the
spirit of entrepreneurship and small business that government talks about every day and
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the promotion of such. I thank you.
JUSTICE NGCOBO

Yes thank you. Can I take it that your colleagues, you

have spoken on behalf of your colleagues?

5

MR PHASHA

Just a point from my colleagues.

MR MODIBA

On conclusion on what Mr. Phasha has just said also, I

just want to share the sentiments in terms of saying ICPA in itself employs over 20 000
10

people. Their members who employ over 20 000 people in their stores. The socioeconomic impact that this pharmacies plays in the communities goes far deeper than
what people can think. In certain situations, as a matter of creating employment but not

10

only creating employment, we are creating training because in the research we’ve also
done on our members, a lot of our members are the ones who are participating mostly
in the training and development of pharmacy assistants through the SETA’s and
through the Pharmacy Council. So it’s very, very important that we remain important

20
15

players in this profession.
Traditionally we know that it has been a white man’s profession but we don’t want the
situation to continue like that. Because some of us are operating in deep rural areas
where this service is so dearly needed and we are not, nor we’ve, we’ve got the moral
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and the political obligation to take pharmaceutical care to those areas. And while we
are trying to do that we want to appeal that the Commission really looks in to the issues
that we’ve put up here today. Objectively and in line with the current trend of
promotion entrepreneurship and small business development as Mr Phasha has
5

indicated. And we’d like to thank you very much for the opportunity.
MR PAYNE

10

Mr Chair if I can just, my closing remarks if I may. So I

want to put it all together and talk about patient care and the consumer’s rights.
Because what we’ve alluded to in that might not be clear because sometimes
everything gets muddled in confusion and we start talking about what are our rights.

10

But what are the patient’s rights in it. So all the topics or the key issues that we’ve
discussed, the DSPs, I mean why is patient’s choice being disrespected if I can use that
word.
The dispensing fee, although it’s in the interest of the consumer to pay less, ultimately
this unreasonable or inappropriate dispensing fee will lead to the closure of

20
15

independent community pharmacies and in future state with NHI that we’re facing, is
this in the best interest of healthcare and the public at large? The collusion between the
corporates and the landlords. I, as a consumer want to go to my pharmacy, my
pharmacy that has been in that shopping mall for ten years and now all of a sudden
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they’re under pressure to close because of this corporate, can I say infiltration or
violation. I mean I, as a consumer who pays for, pays medical aid contributions wants
to go to, I want to go to my pharmacy of choice. I think that’s all I’ve got to say.
Thanks.
5

JUSTICE NGCOBO

Thank you. I wonder if we could have you back so that

you form just one panel. I’m not too sure if there are any further questions that they
10

want to put to you.
DRS VAN GENT

Thank you very much for your presentation. I think like

you and I’m also referring to your presentation. Thank you very much. I would like to
10

understand precisely what the purpose of the DSP is and what the aim of the scheme
might be to restrict pharmacies from the DSP that otherwise would be perfectly happy
to abide by the rules of DSP? I’m a competition economist so I would say that it is in
the interest of the average scheme to have as large a distribution network that obeys by
the rules as is possible. Right? So there’s no obvious, to me obvious, reason for me at

20
15

the moment to think of arguments why, why restrict the number of outlets in the
country. So I would like to hear your ideas on this. Secondly, as I said I’m a
competition economist. I work in competition authorities and we have an excellent
competition authority here in South Africa. Normally speaking when a smaller scheme
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would exclude you from a DSP you wouldn’t worry too much because there’s enough
schemes that could include you in their DSP. The situation works differently if it’s one
of the bigger schemes or administrators. We have two quite big schemes and/or
administrators and the rules of the game of these two big ones are different from the
5

small ones in terms of what the Competition Act allows them to do, also in terms of
contracting.

10

So what a small scheme can do it can’t hurt competition too much if it excludes 80% of
the retailers from their network. But it can, a bigger one can hurt competition and the
interest of the consumer quite a bit if it does that. Again, still not understand why a

10

bigger scheme would do that. Would like to do that. What’s the commercial interest?
So my second question is, have you been consulting with Competition lawyers or the
Competition Commission itself and I presume now that the same conduct that you were
alluding to happens all over by all schemes, also the big ones exclude people from the
network without giving due opportunity or transparent process opportunity to be part of

2015

the DSP.
So my second question is, have you had contact with them and what was the reaction?
A third question I have. You also mentioned you contacted the CMS and you were
turned down by CMS. You went ultimately to the Public Protector who called the CMS
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and the CMS said we took the decision to not confirm your positon but confirm the
position of Discovery, I think it was. And you were not included in the process at all. It
was a process outside of yours. First of all, what were the arguments given by the
CMS. I think it was on you know, the DSPs, they force you to deliver medicines
5

underneath the Single Exit Pricing level. So what is the arguments, the content of the
argument that CMS gave you to turn you down and to rule in favour of Discovery?
Thank you very much.

10
MR PAYNE

Through the Chair if I can just address some of those

points and you know in my response, who am I batting for, you know? Because we
10

understand all the reasoning. So, the gripe, and Dr Zokufa will bear testimony to this is
that in terms of DSPs and appointing DSPs the rationale is that they can negotiate at a
lower cost because its economies of scale and therefore, but they’ve got to guarantee
the service provider volume in terms of lowering the dispensing fee cost and this is
what they do because they can and legislation provides for this. So we understand all

2015

that. Not happy with it, but understand it.
But the point that I alluded to before, so we can’t actually challenge the deimplementation of DSPs. But what we can challenge is the implementation of closed
DSPs. So we’re saying if I can provide the service at the same cost, why can’t I
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participate in the DSP arrangement? It’s as simple as that. The penalty co-payment is a
different issue, but it’s the draconian measures of the penalty co-payment where
legislation is also silent on this. You know the medical scheme rules get rubber
stamped by the Council for Medical Schemes and that’s the penalty co-payment and
5

it’s to force the public or the medical scheme members into the DSP at the expense of
independent pharmacies. So you are killing the profession. You, for want of a better
word, I wouldn’t say denying access, but you’re compromising access because the

10

unintended consequence is those pharmacies that can’t provide the chronic component
of the medical supply chain and forced then to acute supply, in terms of their business

10

they’re on a downward slope.
So ultimately you’ve got to look at the longevity of the profession and say we need the
pharmacies, the independent pharmacies to stay open. At the moment there are 2000
independent pharmacies. There’s only 700 corporate pharmacies. They can’t keep the
nation going in terms of NHI. It can be argued that maybe they can with the courier

2015

component, but the question is, do they provide a holistic service in terms of good
pharmacy practice? And we’re talking about counselling the patient, etc., etc. But I
don’t want to go down a tangent. I think that’s enough in terms of addressing that
point. In terms of discounting of medicines and the healthcare Discovery, Clicks, DisChem program of rebating and loading loyalty points on your card. The argument in
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terms of why we haven’t been successful as yet and we’re going down the road and
determined to be successful. The answer now is that Discovery Vitality program is not
a medical scheme. It’s a Vitality Rewards Program. I don’t have quite the specifics but
you don’t have to be a medical scheme member to participate in the program. So that’s
5

what we’re dealing with at the moment. But it’s all semantics because how they sell the
benefit is, be a medical aid member and you qualify for the Vitality Program. So for me
it’s just a smokescreen and the medical scheme is just, as we play the chess piece, they

10

play another chess piece and so we have this big stand off and that. But you know it’s a
process and we’re going down this road. I don’t know if there’s anything else to add.

10

MR RAVELE

I would refer to your first question. The aim of DSP.

Because the purpose of DSP he has already responded to that. But the aim of the
scheme in my opinion, they are saving on costs because once they pay reduced rates, it
means their reserves are not depleted at a faster rate as compared to an ordinary person
who doesn’t charge favourable rates for them. And I think it’s also meant to impress
2015

the Council for Medical Scheme that says your reserves should be at this particular
level. That is why they go into this DSPs. That is in my opinion.
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DRS VAN GENT

Brief follow up. Yes, on the fact that we have closed

schemes introduced by companies, possibly having a dominant decision in South
Africa. Have you consulted the Competition Commission on this?
MR PHASHA
5

This is 2016. So 2014, what we did is we did seek a

meeting with Competition Commission to get advice. Obviously the process is costly,
as an NPO we can’t do this far. So we did a non-costly meeting advice and when we

10

brought this, this is one of the issues that we brought to Competition Commission here
in Pretoria, to discuss it in a meeting scenario. Not as a submission. So in that meeting
that we held, as ICPA with Competition Commission to clarify if we could do that. Our

10

advice from Competition Commission was that we will not succeed in that kind of a,
what can I call it? An endeavour. If we put such towards Competition Commission, we
wouldn’t succeed. So we had meetings. Not to do this. We had meetings first so that
we could clarify if, to allude to our problems. To say these are the issues. Can we do
this? And then they said no.

20
15

DRS VAN GENT

Thank you very much.

MR PHASHA

If I may add to one point. So I wanted to talk about, it’s

just that, you use it as a background and not necessarily your-, it was background to
this point. So the big medical aids, in the country, like you are referring to as compared
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to the smaller ones are doing this. And as you can see on our submission, we have put
this part to show you that you do have big medical aids who are doing this closed DSP
practice and we have put it there to show you the names of the medical aids,
percentages and all those things. So there’s a comprehensive list of that in your pack.
5

DR NKONKI

Thank you to both groups for a very informative

presentation. My first question was covered by case. So as a follow up to that I would
10

like to know if you mentioned that you have about plus or minus 2000 independent
pharmacies in the country. Are there any of those pharmacies who have DSP
arrangements, whether they are closed or not?

10

MR PAYNE

Ma’am thank you for raising that point. There are DSP

arrangements, open DSP arrangements. So some of the big medical aids like GEMS I
can mention, has got a open arrangement. Discovery’s got a open arrangement but
you’ve got to jump through so many hoops and the hoops alluded to is compliance to
their formulary and benchmarking and if you get, you attain the benchmark then the
20
15

DSP co-payment is waivered. So there’s ways and means and they’re trying to force
you to be compliant. But the question is now how does that affect the consumer? Now I
don’t want that drug. I want that drug. But that drug is above the benchmark price so
the pharmacy is going to get penalised for that. Because of either the doctor that writes
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the script or the consumer’s choice and pharmacist has to by law offer a generic. But
some of the consumers don’t want a generic. That doesn’t-, I know that’s the same
drug, but it doesn’t work for me. So there’s this whole-, there are systems and
modalities in place that schemes use to make the service provider compliant. But, and I
5

acknowledge some of the DSP arrangements are open and great, but some of the, you
know, you either contract or you lose all your clients. So although you say that the
dispensing contracted fee is 23-23 or 23-26, like a certain medical aid does, I know that

10

the bulk of my volume of patients, are on that particular medical aid. So I’m almost
forced and bullied, in inverted commas, to actually sign the contract even though I

10

don’t want to because I’m going to lose the patients and then lose my business.
DR BHENGU

The issue of community pharmacies, I see it’s not too

different from that of the independent hospitals in the sense that there is a lot to be said
in wanting to keep those businesses in place. Entrepreneurship and worse in
pharmacies where we’re talking about potential loss of professional skill.
2015

But,

obviously that’s why you need to make the case regarding the recommendation should
be regarding DSPs. But are you aware that the NHN sought and receive exemption
from the Competition Commission? Which enables them to still get together on tariff
issues. I don’t know if it’s-
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MR PAYNE

Sorry my Chair has been very kind to me in this regard.

So we did early in the year, no... Last year. Early last year. We applied to the
Competition Commission for an opinion in terms of looking for a Competition
Commission exemption in order to collectively buy non-regulated products and also
5

collectively negotiate with medical aids on a fee. I can’t, and you know more than me,
I can’t go to a medical aid and negotiate a fee because that’s collusion and price fixing.
So the way that we try to deal with it is actually go to the Competition Commission for

10

an opinion. They said you would need in short Competition exemption which costs
money and also is only valid for a few years. I think about R100 000 over five years. I

10

stand corrected. But that was an opinion that we got and not necessarily a definitive.
DR BHENGU

Okay so you have considered it. Okay the other, I’m

subject to correction here, but the, even on the professional side, we can just try and
verify the HPCSA but I think also on, at some point there was an issue about forming
doctor networks without including everybody and I think that the any willing provider
2015

principle was subsequently adopted which basically say don’t just decide who you
invite. But allow professionals to stay out if they don’t want. Which I think would
address the issue here, where we’re talking about closed networks where those series of
questions I asked obviously would be different if you chose to stay away from a tender
process from a DSP perspective. So I just wanted to just get a sense if you’re aware of
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those parallels. But the one question regarding the, I think this was part of the PSSA
submission. Regarding the formularies. Are you aware of any formularies that’s drafted
on the basis of branded products instead of generic level?
MS OSMAN
5

While they are discussing, the practising pharmacists are

discussing amongst themselves about the issue of branded products. Which doesn’t
sound very logical to me, because there has been a move to persuade prescribers to

10

prescribe by generic name, not by branded product. It’s not been a very successful
move yet, but I think it might well be just a matter of education and getting them into
the swing of doing it that way. And it certainly is done in other countries. Just the issue

10

of entering into partnerships between pharmacists and medical practitioners.
It’s actually the Health Professions Act which prohibits that because the medical
practitioner is not allowed to go into a part-, or a partnership I suppose or a joint
practice with somebody who’s not registered under the Health Professions Act and
pharmacists are registered under the Pharmacy Act. So, therefore that joint practice

20
15

wouldn’t be able to go ahead easily under the current legislation.
DR BHENGU

It’s not quite exactly. Okay yes you wanted to know.
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MR PHASHA

Maybe just to add on your question on this brand

specific, because what would happen is that I will take it hat when you say brand
specific you mean to the level of the nappi code, to say specifically Nestlé water. Not
bottled water.
5

DR BHENGU

I used brand because you could go the level of nappi but

if the nappi is for a generic then you don’t necessarily, well it could still be an issue but
10

I’m just talking on a high level. Yes, for all intents and purposes yes, nappi but forMR PHASHA

Okay, so what you would have is that generally it is the

practice that we fight like tooth and nail that one. Where medical aids go nappi
10

specific. They know the first time we hear one we write you a letter and we come and
we talk to you about it. So, many medical aids refrain from it, besides for the low cost
options. So you find that few medical aids, I think Bonitas does and some of the
GEMS, on their very low options they would do that. They would go to the level of
that. But sometimes, also one thing if I many bring it on right now, now that you talk

20
15

brands, which just comes in this bigger scheme of things, is when you have a generic
brand for example Unicorn [Indistinct] starting as one of the ones that are approved, it
then becomes an issue because now Unicorn is owned by Clicks and supplies Clicks
only. So if you as a medical aid puts that on and we all know about the problems of
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drugs issues that happen in the country. So in an event where the country has only
Unicorn [Indistinct] starting which happens quite often, what then happens? Because I
can’t buy it then. I can’t access Unicorn [Indistinct] starting. It’s owned by this chain
on that vertical integration story. We’re not able to get it. So you do have medical aids
5

that sometimes do that. Specify Unicorn [Indistinct] Starting and that then it becomes
an issue of how do I get it.

10

DR BHENGU

Ja, but what. That’s exactly the issue and what concerns

me here in the submission it says, abuse of dominance by requiring that a supplier
should not deal with a competitor and also somewhere it says even if rival equivalent
10

products are available at a more competitive price. Meaning that sort of forces you to
buy at the higher price. But in trying to follow up how this works, who does, I mean
who are the parties to this agreement? Is it the scheme in negotiation with the
manufacturer? Now given that the scheme or the member of the medical scheme
cannot buy directly from the manufacturer, surely there has to be a deal with the

2015

pharmacy as well? Because it must be at retail level. How does it work? Okay, how is
it enforced? How is that deal enforced if the deal is between the scheme and a
manufacturer but the scheme, sorry but the member must buy from a retail pharmacy?
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MR PHASHA

I don’t know how, what you mean by saying how is it

enforced. Because what happens is the manufacturer and the scheme sitting in a
boardroom, agree that I’m going to put your drug on the formulary and then the
medical aid talks to the switching company, for the medical aid and then instruct the
5

switching company that you pay 1, 2, 3. Anything out of tis you don’t pay. So the
patient comes to the pharmacy and then if I don’t put that drug, the switch real time,
kicks it out. And then you now must find out why then you will find out that no, no, no

10

we don’t pay for that. We pay for this one.
DR BHENGU

10

I think it was important to determine that. Whether it’s

the retailer also being aware but it’s not so much a voluntary process. It’s just a system
kicks it. Now do you have any details about the financial model behind this? What is
involved? Why would the manufacturer, of course they want to sell volumes, but what
does it mean? Does it mean there is money changing hands?
MR PHASHA

Well I’m not working for them. I wouldn’t know, but I

20
15

would assume that there must be some interest that are being protected somewhere. As
to which interests I’m sure we can all come up with different kinds.

282 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 1

23 February 2016

___________________________________________________________________

DR BHENGU

All right. Thank you.

PROF FONN

I’m trying to understand the four tier pricing system.

There are different things you do as a pharmacist and I’m trying to correlate this with
the relative value units that we heard about earlier today. So if you’re taking a box off a
5

shelf and you hand it to someone, it doesn’t matter what that box cost to make, it’s the
same activity. So for me the logic of it being related to the price of the commodity

10

doesn’t make sense. What I could understand is if you have to dispense out of that box
or if you have to mix something. Then I could understand the four tier pricing system.
But if it’s simply based on the actual cost of the drug and your activity is the same, this

10

doesn’t make sense to me and so the objectivity and logic of it that you keep
underlining doesn’t make sense to me.
So maybe I’m missing something. That’s my one question. My other question relates to
the notion of the maximum fee. We’re a committee of the Competition Commission
and so if you’re telling me that the maximum fee must be the minimum fee I’m sitting

20
15

here trying to promote the interest of the consumer. And so if the consumer is going to
get less by having a maximum fee how should I be convinced that the maximum fee
should in fact be the minimum fee. I’m here to protect the consumer. Not to protect
corporate interests of any kind. If it was related to increasing access, if it was related to
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quality, if it was related to something else, I might be able to be convinced, but I’m
currently unconvinced of these two issues that you’ve brought forward. And then my
third question relates to the purposes of the Competition Act. And am I right in
understanding that one of the reasons that you are here in front of us and think that we
5

should be concerned about community pharmacies, is in the purpose of the act E&F to
ensure that small and medium sized enterprises have an equitable opportunity to
participate in the economy and F to promote a greater spread of ownership in

10

particular, to increase the ownership stakes of historically disadvantaged persons.
And is that the reason that we should be taking the community pharmacy seriously?

10

And then one question for you, for the association. There were many instances in
which the Community Pharmacists Association to the, that side of you, expressed
dissatisfaction with the degree to which you do or don’t take up their issues. I
understand that you’re a broad church with many people and you have to service all
your members. Is it possible that you service your corporate members better than you

2015

service your community members? Why can they sit here saying they’re unhappy with
you and you can explain that to us. So those are my-
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MS OSMAN

Can I start with that one? Because as I understood it,

they weren’t saying that about the pharmaceutical society. They were talking about the
Pharmacy Council, which is a separate thing.
MR PHASHA
5

So let me also start on the last one on where you refer to

that one of enhancing the opportunities of small. We are indeed on that one but not
limited to that because the other on that seeks to say to provide for markets in which

10

consumers have access to and can freely select the quality and variety of goods and
services they desire. We believe that that’s another reason why you should give us an
ear on. So having said that to your first two-, I’ll say, what I can say, my colleague will

10

add. So the commodity. The issue of the, it has been our fight if I may proffer that. We
have also been indicating that the advice, some of the most dangerous medication is
costing R2 and some of the, for the lack of a better word, not so dangerous medication,
cost R200 and R300.
So I as a pharmacist have a duty to cancel on this R2 one, even sometimes much more

20
15

than on that. But to me the cancelling must happen regardless of the drug that’s being
dispensed. So indeed we have put a, through a body called PSF, Pharmaceutical
Stakeholders Forum, which encompasses us as independents and PSSA, we have put to
Department of Health to say remove the price to the commodity. Don’t link the two.
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Give us a professional fee for the professional service that we provide. The cancelling,
the whatever professional service that I do, I need to be paid for that regardless of the
cost of this drug. So it doesn’t make sense to you, it doesn’t make sense to us. PleaseDR BHENGU
5

Could it be intended to ameliorate cash flow issues?

Simply because it’s more expensive, it probably is more expensive to carry in your
inventory until you sell it. I don’t know, I’m just asking.

10

MR PHASHA

And that’s really the whole issue because the

determination as to how PC and Lorraine earlier indicated to a fact that they are really
looking at the model they’ve used to come up with that four tier system. So as to their
10

reasoning on it, I’m really not at liberty to allude to why they do. It could be to some
extent but I think my submission remains the same on that one with regard to the
professional service and the cancelling fee.
MR PAYNE

20
15

So I don’t want to flog a dead horse and just reiterate

what Mogologolo said but in terms of the dispensing function and there are three
phases and you’re alluding to just the commodity that passes and the inappropriateness
of linking it to SEP. And we absolutely agree. We think there should be a professional
fee. I’m not going to say a consultation fee but a professional fee that says we
reimburse the pharmacy for supplying the chronic medication at this fee. So it’s a
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basket of tariff codes okay. Mogologolo mentioned a minimum fee. There’s also
discussions about a set fee, a fixed fee. So if I give you, if I compound a cream for
example, and Lorraine alluded to it before, you should be able to charge a
compounding fee. But medical aids will not recognise that and it is in the Pharmacy
5

Act in a boar notice, the legalese escapes me for a moment, about the fees the
pharmacist can charge.

10

So we would like to see a set tariff rate that will reimburse the pharmacist for their
profession. A stupid example, I might just add the other day I saw a pharmacy, that’s
unheard of, carrying a R33 000 bag of Haemasolvex for a haemophiliac patient. And

10

the thing is to-, so the patient comes in and that and you dispense the medication. The
pharmacy makes R26 on it, for carrying that particular item that costs so much. I mean
where is the sense in that. But he’s doing it for the consumer. Because that’s his patient
and that’s who he’s caring for.
MR MODIBA

I am glad to realise that the Act actually supports what

20
15

we are trying to do here. As independent community pharmacies, besides what we have
been trying to indicate here. We also believe that we are mandated to assist our small
guys, small businesses, small independent pharmacies, our young entrepreneurs to go
into this. What we have been hearing today is that there’s a lot of this that are opening
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up into the rural areas. We also believe that we’ve got a political mandate. Because you
know due to sentiments and other political reasons to go into those areas and open
those pharmacies. To encourage the culture of entrepreneurship within our people.
Because the other intention is to say we don’t want our students removed from the
5

schools of pharmacy to go and work for these corporates. But we are also saying we
are not necessarily wanting to be small forever.

10

And we’re just saying, let’s try to level the playing fields so that we can be able to
compete equally. We will get to that stage. We are also wanting to be those corporate at
one time, yes at one point or the other. We do not want to remain small forever. But the

10

bottom line is to say let’s, like any other business, because the business of pharmacy is
a business of providing a service to the people but it’s also a business like any other
business. So we, what we are doing now, we have also tried to do by visiting the
Department of Small Business Development as well to come and say here is a group of
new entrepreneurs who want to participate in this economy. Can you please assist us?

2015

And that is our plea as well.
MS OSMAN

Could I just comment on the four tier system because it

is, it’s very complicated and the reason why we wanted to try to show the, give some
examples of it is because we know it is quite difficult for all of us to understand as
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well. I think as far as I can remember and Dr Zokufa will be able to remind me if I’m
wrong, but to the best of my recollection the reason that they went that route is if they
were, at that stage they were looking at what if they did exactly what has been
suggested here and say the counselling that I give has that value attached to it. The
5

manipulation of the products has that value.
The keeping of the product where I’ve got to pay insurance and all that, has that value.

10

And we put them all together and we have one fee that the pharmacist will be paid for
dispensing that product. If they were to do that, it is very unlikely that that one fee
would be very low because you’re looking at all these different components. And let’s

10

just take an arbitrary thumb suck and say suppose we decided it was going to be R10. If
we then looked at the lower priced medicines and we take something like the one that
Mogologolo mentioned which I presume you’re talking about Prednisone. And the
prednisone at the moment is what?
MR PHASHA

About R5.

MS OSMAN

Ja, about R5. So we would have to add R10 onto that

20
15

making it R15 and that doesn’t sound like a lot of money for what you’re actually
getting but it does mean that we’re increasing the burden for the lower priced
medicines by what might seem to be -, it sounds as though it’s one heck of a mark-up.
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You know we’re actually saying that we can put a 200% mark up on that medicine and
that really isn’t fair to the consumer. So in order not to penalise the consumer who is
using the lower priced, or lower single exit priced medicines. And remember I did say
that there are actually thousands of medicines that fall into that first bracket and
5

another couple of, I think it’s about two and a half thousand, three thousand that fall
into the next bracket.

10

So a lot of people depend on those particular medicines. So in order not to, perhaps
falsely increase the cost of those lower priced medicines it was decided that if they
took a four tiered approach and sort of smoothed it out, there would be some cross

10

subsidisation because theoretically that pharmacist should be offering a basket of
products that come from all four of the tiers and so therefore if the others had a slightly
higher professional fee component it would almost compensate the pharmacist for that
low cost product. It might not be the ideal system, but it was the best system at the time
when they were trying to even things out.

20
15

JUSTICE NGCOBO

Just about scale, building scale. In optometry the

Competition Tribunal found that the independent optometrist was able to respond to
competition from franchising corporates by forming group practices or networks of
practices. I understand the reservation about price fixing and the rest, but is there any
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particular markets-, are there features of your market structure that prevent the
formation of group practices to try to have, to build scale?
MS OSMAN

I think from the way I view it, what actually does

determine that is the fact that we have a single exit price which is supposed to be the
5

price at which the manufacturer charges the big purchasers and the small purchasers.
So there is no benefit in group buying for example. There were buying groups before, I

10

don’t know if any of them existed for other products that are not regulated. But for
regulated products like medicines, this is why we said even with the DSPs, we
understand it when it comes to unregulated costs.

10

But when it is regulated like that, and I did mention these perversities that have crept in
because people have found loopholes, and we do know that there are moves to close
those loopholes as well. Because proposed, things that were being suggested were
things like not allowing manufacturers to pay for formulary listings, as an example.
Not allowing them to pay for shelf space, which is a form and it slightly touches onto

20
15

things like the code of practice for marketing of pharmaceuticals which is not legally
enforceable. But which tries, again to make sure that medicines are ethically marketed,
which means that there is a move away from treating medicine as just any other
commodity of trade.
291 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 1

23 February 2016

___________________________________________________________________

MS MUVANGUA

I just have one quick question. It was spoken earlier by

Dr King that pharmacists don’t always liaise with the prescribing doctor before
substituting the branded medication. It’s called therapeutic substitution. He called it
that. But they don’t always liaise with the prescribing doctor before substituting the
5

branded medication with the generic. Could somebody speak to that?
MR PHASHA

10

What happens is that the law actually says as a

pharmacist I am obliged to advise the patient about a cheaper generic of any drug that
I’m dispensing. So me not doing it is contrary to the law. I need to advise the patient
that they wrote Augmentin which is a branded or original at R100 but there is

10

Clamentin which is a generic equivalent at R50. If you wish you can have that, or you
can have that.
And at that point I am not required to phone back the doctor and inform the doctor that
I have informed the patient and the patient has elected to take the cheaper option.
That’s number one. Number two, if Dr King wrote on his prescription with his own

20
15

handwriting, which the law says. It can’t be typed on the script. So with his own
handwriting he can write Augmentin and write do not substitute. So at that point I am
not allowed to substitute. And that’s what Dr King should do in that script. If he
doesn’t want me to advise and then give Clamentin if the patient elects.
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MS MUVANGUA

I understand what you are saying. How do you balance -,

let’s set aside for a moment the writing in one’s hand. How do you balance your
expertise as a pharmacist with Dr King’s expertise as a doctor in as far as prescription,
the prescription of medication goes? I will explain the question. I’m assuming that
5

there is a difference between branded and otherwise medicines and perhaps there could
be a reason why Dr King would identify a specific drug. That’s basically just the
question.

10
MR PHASHA

I understand your question. So let me just quickly say it.

So what happens is this. The Medicines Control Council which is the regulator on the
10

one that register drugs in the country will register Augmentin and will register
Clamentin. The reason why the Medicines Control Council will register Clamentin as a
generic of Augmentin is because of one simple fact. It’s called bioequivalence. So what
that means is that Medicines Control Council for them to register Clamentin as a
generic of Augmentin, they are convinced that Clamentin will give the bioequivalence

2015

of it, clinical results are sufficient for it to be a generic of that. So if once the Medicines
Control Council has registered it as such, I’m in no position to question the MCC on
the bioequivalence and if this is right or this is wrong. Because they have already
studied so they did their own investigation for them to come to that and I will act
knowing on the bioequivalence issue.
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MR MODIBA

I think Mr Phasha explained it properly in terms of you

know, when that substitution come into place in relation to how you phrased your
question. But then the other thing relating to what Dr Bhengu said earlier in terms of
the branding. You will have, the doctor will have written that Augmentin and then you
5

will have, you in terms of your skills and expertise provided that Clamentin and
explained to the patient. But then the medical aid will also tell you that they’re not
going to pay for the Clamentin. They’re going to pay for Adco-amoclav. I’m just

10

giving you an example. So you see now, you end up now being controlled by that
medical aid to say fine, you’ve got a huge pool but we are only going to pay for this

10

brand.
MR PAYNE

If I can just add some clarity because I think everybody’s

missing the point here. I’ve had dealings with Dr King and basically it is his, I mean
he’s a physician and he’s a specialist so he’s talking about therapeutic substitution. So
in therapeutic substitution the pharmacy is obligated, no the pharmacy has to engage
2015

with the doctor if they want to change from one Simvastatin to an atorvastatin. So if
you’re saying that Dr King says that the pharmacies aren’t, by law they have to. So I
can’t comment on individual cases. So that’s the one thing. He’s referring to
therapeutic substitution and not generic substitution I think. But in terms of what my
colleagues have said they’re absolutely correct in terms of generic substitution. So
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that’s the one point. The other point is where Dr King, I think gets it wrong because
there’s probably two sides to the story, is that medical aids will say we only fund this
particular drug on the formulary. So in the negotiation with the doctor, typically when a
medical aid call centre phones the doctor or not, the conversation is sorry doctor, we’re
5

not telling you how to treat the patient but we’re telling you what we will fund. And the
medical aid is not prepared to fund this. So what I’m saying with Dr King, I don’t
know the specifics of the situation. I’m just saying you got to differentiate between

10

what the funder will pay for in terms of formulary or non-formulary item and also you
need to differentiate between therapeutic substitution which I’ve referred to. I don’t

10

know if that answers your question.
ADV MAENETJE

Yes it does. On generic substitution all he said was it

must be evidence based. It mustn’t just be cost based.
MR RAVELE

To add on that, there is another role-player in this, the

patient, in the sense that if the doctor says I want only this product and no substitution,
20
15

the final say ends with the patient. If the patient cannot afford to pay the co-payment
does it mean that because the doctor says this, therefore I can’t get treatment. I’ll go die
at home because of that financial constraints. Or we have a professional obligation to
help the patient. So it’s a two way. We must consider it. We have to save the patient
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but the doctor insists on this. In the past there were interests that doctors had in the
manufacturing companies wherein they would prescribe a product of a particular
company and they want only that particular company’s products to be dispensed. Now
with the introduction of therapeutic substitution it alleviated that. But still there are
5

doctors that still have shares in those companies. Now they restrict free trade and it’s
an open market economy and where does it leave the patient? Are we going to be
manipulated by a self-centred, self-enriching medical practitioner that is looking at his

10

pocket rather than the real situation of the patient? So it also creates a challenge to us
as service providers. What do we do.

10

MS MUVANGUA

I understand what you are saying. My last point is

probably more of a comment than a question but there seems to be this inclination,
we’ve been hearing about this from the beginning of this hearings that medical aid
scheme prescribes evidently now to you, as well as to doctors, what they will and
won’t pay for and the result is that you are forced to prescribe or to dispense in your
2015

case whatever the medical aid scheme will pay for. I wonder, and you might not have
the answer immediately, whether that’s always in the best interest of the patient.
MS OSMAN

If it’s evidence based it means that whoever has chosen

that they will pay for that particular type of therapeutic class and maybe even a
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particular one within a therapeutic class and maybe they have balanced the finances
with it. As long as it is evidence based that it will do the job then it is fine. It’s if it’s
not evidence based. It’s if it’s because of other influences that it becomes problematic.
MR MODIBA
5

In most of the cases it will be beneficial but the

disadvantage that it could also be something that will affect them negatively
psychologically. I mean if they are used to a particular brand and suddenly because

10

medical aid change now deny them. After two or three months the medical aid decide
that there’s a new generic which is cheaper and they’re going to pay for this and that’s
where you find them fighting now and starting to believe that this brand does not work.

10

I’ve been using this one for the past six months and now you’ve got to explain that it’s
the same and you see. So sometimes it’s not necessarily to the benefit of the patient
although the medical aid will think it’s to the benefit of the patient. Because then
you’ve got an obligation now to be explaining and reassuring the patient that it’s the
same thing, it’s just that the medical aid does no longer want to pay for this one. It pays

2015

for this. But if you insist on wanting this then you must pay that co-payment. So those
are the dilemmas that we are faced with.
MR RAVELE

This is the same situation that I as a retailer come across.

Where in a patient walk in and he says I need green Panado. And there is no green
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Panado. Panado is white. But we know that they want paracetamol but they want the
green one because they believe that the green one has an effect on the body. Whereas
the white one is even superior because I’ve got original Panado. So it creates a problem
of paradigm shift rather than the real facts that the actual product does. So we are not
5

10

only pharmacists but I think we are also psychologists.
MS OSMAN

Do you charge a fee?

MR RAVELE

And we don’t charge a fee. And in all fairness it’s an old

lady that comes in. You’ve got to give her due respect. She needs it for you know
some, they want Indomethacin but they want the one that is written in red. Arthrexin or
10

Betacin but they are the same. That I am forced to buy two brands for those that believe
the ones that are written in red are the ones that are effective. The other one is not
effective. But it’s the same thing. So it creates a challenge to us as retailers. Sometimes
you have to get three brands of the same product just because you want to meet the
expectations of each and every patient that walks in. And we still need to be paid for

20
15

counselling this patient that it’s the same but in most instances it is difficult and it’s
almost impossible to tell them green and white is the same. But they believe that the
green one is the one. So it creates a problem.
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JUSTICE NGCOBO

If it is true as you have indicated that the use of generics

may not always be in the best interest of the patient. That’s what you said right?
MR MODIBA

No, no I didn’t say that. I said psychologically it might

not be in the best. Because the patient will have said I’m used to this and when you
5

change the brand psychologically he or she thinks it’s no longer the same. It doesn’t
work.

10

JUSTICE NGCOBO

If a patient has been using the normal brand, to use the

word for want of a better one, for over a period of five years and then suddenly there’s
a generic. Now as a pharmacist you then draw attention to the generic. I assume the
10

doctor is aware of that as well. But nevertheless, he didn’t prescribe it. Now, you’re
going to tell the patient that there’s now this generic which the patient has never used
before. One doesn’t know how it will affect the patient. Do you nevertheless give it to
client in those circumstances?

20
15

MR RAVELE

You are required by law. It depends on whether it’s a

cash paying patient or a medical aid paying patient. Because medical aid patients are
restricted by the rules and they’re-, you know in, I am in a black township. They will
tell me I cannot pay any co-payment if I contribute towards the medical aid. Make a
plan. And I am expected to perform miracles.
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JUSTICE NGCOBO

I understand all of that. But let me tell you what my

concern is. You see you’ve got a physician who using his or her best medical judgment
decides that this is the medication that’s required. You as the pharmacist because of
some cost saving, you decide take this other one. Is that what you’re saying?
5

MR PHASHA

Can I? do you mind Chair. So Chairperson at this point

where I advise the patient about the generic it is expected by law that I need to do it for
10

the sake of the patient. Not for my personal gain. So at this point I’ll be doing it to go
with the law, because not doing it is not legal. That’s number one. Number two, which
is key. This issue of how the drug will affect the patient, if you may, Chairperson allow

10

me. I think it’s overrated. Because by the time the Medicines Control Council
registered that drug, South Africa is one of the most difficult countries to register a
drug and it’s the longest in the world.
So registration on drugs in South Africa doesn’t happen without a proper consideration
of what needs to happen to ensure that this drug does what it’s supposed to do. So by

20
15

the time that a drug has been approved as a specific generic to that branded drug, you
can almost be assured that at least the clinical equivalence will come out. The clinical
outcomes from it they are supposed to be the way they are supposed to be. The other
ones are really fuzzy, what could happen.
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JUSTICE NGCOBO

What do you mean fuzzy?

MR PHASHA

I mean it’s fuzzy in the sense that I could be in the mind

as my colleagues talks about. Because it could be in the mind. And I say could.

5

JUSTICE NGCOBO

But generics they are cheaper though, is that right?

MR MODIBA

We refrain from using cheap in medicine, always. It’s

affordable.
10

10

JUSTICE NGCOBO

They cost less.

MR PHASHA

Yes.

JUSTICE NGCOBO

Is there savings that are to be made from it?

MR PHASHA

Savings? To the pharmacist? No, no the pharmacist, you

still apply the same, what do you call it, the profit will be the same. The method of
your dispensing fee, you’ll apply the same regardless of whether it’s a generic or a
20

15

branded. So you don’t have a specific gain from it.
JUSTICE NGCOBO

Yes, very well.

MR PAYNE

Mr Chair if I can just add to that, maybe just to clarify

the point. So the other discussion with the patient is because it’s generic’s out you
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might be paying a co-payment. So that’s the discussion as well. The other thing is
because it’s a more affordable, your benefit might last longer theoretically because
you’re paying less for the drug on your chronic medication. So that’s another point. So
it all goes about the formulary and generics come out and the reference price that
5

fluctuates as the generic comes out and the point that I’m trying to make is it is the
medical aid’s purpose or what they want to achieve is to lower the single exit price.

10

JUSTICE NGCOBO

I understand.

Now in your submissions you have

repeatedly drawn attention to the judgment of the Constitutional Court in the New
Clicks. You do not understand that judgment to have declared the appropriate
10

dispensing fee to be unlawful. You did not understand that judgment to have declared
that the appropriate dispensing fee is unlawful.
MS OSMAN

No it was only the inappropriate fee that was the

problem. Is this the case that-

20
15

JUSTICE NGCOBO

Yes indeed.

MS OSMAN

Many years back. And it was that particular model which

had the 26%.
JUSTICE NGCOBO

There was no issue about the authority of the minister to
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determine what an appropriate- but the real issue in that case was whether or not the
Pricing Committee had taken into consideration all the relevant factors in arriving at
what it then described. Now what the court said there was that until such time that the
Pricing Committee has reconsidered the two regulations, I think it was 11 and 10 I
5

think I was, the pharmacist would continue to charge a dispensing fee. Is that right.
MS OSMAN

10

They would continue to do what they had done in the

past.
JUSTICE NGCOBO

They would continue to charge the dispensing fee. Now

what is the -, did the Pricing Committee subsequent to that come up with an
10

20

appropriate dispensing fee?
MR PHASHA

The four tier.

MS OSMAN

The four tier system was the way to do it.

JUSTICE NGCOBO

So is that what is now called the appropriate dispensing

fee?
15

MS OSMAN

Well it certainly hasn’t been challenged in court again.

So if it is paid it will be-
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JUSTICE NGCOBO

And for how long has it been in -

MR PHASHA

I think 2009, I think. It was in 2009 that that fee came

on.
JUSTICE NGCOBO
5

I’m terribly sorry Dr Zokufa because your name keeps

on coming up. Whenever it comes to matters of this nature your name comes up. Very
often. But it’s been, since 2009.

10

10

MR PHASHA

Ten, November 2010.

JUSTICE NGCOBO

Right. It’s never been challenged. Yes.

MS OSMAN

If I may say there has been continued discussion with the

Department of Health and with the Pricing Committee and when they are published,
when it is the draft fees are published for comment, then I know we certainly comment
and I’m sure that ICPA does as well, if we feel that there is a problem somewhere

20

along the line.
JUSTICE NGCOBO

15

You refer to a study which was conducted to assess how

long it took pharmacists to do their work. What is the name of that study? Where can
we find it?
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MS OSMAN

WE can get it I’m sure from the South African Pharmacy

Council. It was their work. And I don’t know that it was ever published in that form in,
you know as a research paper. But it certainly was used to inform Pharmacy Council
when they formulated the fees for services for which pharmacists may levy a fee. Is the
5

name you were trying to think of earlier. That is available on the website, but not the
research. But Pharmacy Council, the Registrar Mr Masenga should be able to make it
available to you.

10
JUSTICE NGCOBO

You’ve also referred to a report by the Helen Suzman

Foundation.
10

MS OSMAN

It has, their preliminary findings have been released to us

but it has now, we’ve been informed it’s gone to the printers. So it will be available
very soon and we can undertake to get you a copy of that.
JUSTICE NGCOBO
20
15

And the lessor which relates to New Clicks. Now are

there other similar contracts that you’re aware of?
MR PAYNE

So Mr Chair we have a legal officer in-house and from

time to time we do get approached by disgruntled members saying they’re being forced
out either by raising the rent to unachievable amount or a study that’s being done by
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the landlord to try and get a corporate pharmacy foothold into a shopping centre. And
licensing criteria. So from time to time and we do deal with all of this and the issue is, I
don’t know if I’m straying from the subject. The issue is that there are no promulgated
licensing criteria that the Department of Health can refer to. But I think I’ll stop there.
5

JUSTICE NGCOBO

No, no I think you misunderstood my question. My

question is you’ve drawn attention to the lease agreement which contains a clause such
10

as the one we have here. In terms of which once New Clicks decides to open up a
pharmacy the present pharmacy will be given, in fact will be expelled from the
premises. What I’m asking is, do you have similar lease agreement pertaining to other

10

premises?
MR PHASHA

Thank you Chair. We do not have the actual leases that

came to us. What we have, what we can undertake to get our legal office to compile is
scenarios like what Mark indicated about where people are forced out not because there
was a lease contract, but maybe by a letter or by whichever way at which they were,
20
15

there contact were not renewed. But the one which was included as a clause, we only
have this one. We could also try and canvass same from our membership and find out
if maybe members can come forth. Apparently the Helen Suzman report also touches
on that.
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JUSTICE NGCOBO

But we don’t have it at the moment. If you were to put it

in a nutshell precisely what’s your concern? I understand the fact that one concern that
you’ve articulated is that the medical aids exclude some pharmacists from taking part
in this designated service provider agreement. Is that right? That’s one concern. What
5

is the other concern?
MR PHASHA

10

So beside exclusion we believe that CMS lacks teeth to

deal and to properly apply the medical schemes Act. We believe that medical aids
continue to, for lack of a better word, just abuse the Act for their own benefit without
due consequence from CMS as the body which it is meant to regulate this people. So -

10

JUSTICE NGCOBO

When you say these people what do you mean?

MR PHASHA

I’m sorry, I mean the medical aids. So we believe that

CMS is really not doing their job to regulate the medical aids according to the Act.
That’s our main issue because the way the medical schemes draw their own rules, a lot
20
15

are against or they contravene the medical schemes act and that is a very big issue. It
happens, it touches to so many things that affect us. Clearly we are very over regulated
as the only profession withJUSTICE NGCOBO

Could you provide some specific details?
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MR PHASHA

We are over regulated in terms of we’re the only

profession that we know, that at least I know of, with a set professional fee for the
service that I render. The issue of the adherence to SEP, we believe that the SEP or the
intention of the act of transparent pricing of medicines is not being adhered to and/or
5

the intention of the act is not being adhered to or is not being realised because of the
reasons that we mentioned with the bonusing, with the…

10

JUSTICE NGCOBO

You see one of the important purposes of the act which

was underscored by a number of judgments in the New Clicks, is to make medicine
affordable. So it’s not just about transparency but it’s also about affordable. It was
10

against that background that the majority of the court found that there’s nothing wrong
with the regulations which empower the minister to regulate the prices for
pharmaceutical. Now so your concern is that is over regulation.
MR PHASHA

Not exactly Chairperson. For us, if I may refer to the

judgment as you did. The issue of the price being inappropriate is key to us. As
20
15

Lorraine has alluded to, since the new price, the four tier has come up we have not
challenged it. It has not been challenged because we believe that it is in accordance, it’s
an appropriate fee. For the lack of a better word. So because it’s an appropriate fee
we’re saying that it’s being over regulated because now it’s, maybe over regulated is
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not the word. It’s not being implemented or enforce. So the Pricing Committee, so the
court said go and find an appropriate fee and then for whatever reasons the court
decided to do that. Appropriate fee was found but that appropriate fee is not being
applied or enforced. So if I may also talk to you about the affordability of medicines.
5

10

JUSTICE NGCOBO

When you say it’s not being applied what do you mean?

MR PHASHA

I mean medical schemes do not pay for it. We have a

handful of medical aids who reimburse that fee today.
ADV MAENETJE

Isn’t it in that context that you should clarify the penalty

co-payment. You haven’t used the word in summarising all of your concerns.
10

MR PHASHA

I missed that sir?

ADV MAENETJE

doesn’t penalty the penalty co-payment, your key

concern arise in that context of failing to implement the four tier system.
20

MR PHASHA

the penalty co-payment is more on the DSP. The four

tier thing is just a pricing system which as I said, is not being applied by the majority of
15

the medical aids. There’s I think, two or three who does and we’ve given that also in
our submission. So I want to talk about-
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JUSTICE NGCOBO

So would you, when you say that there’s a failure to

implement this what you’re really saying is that the medical scheme simply do not
implement what has been determined as the appropriate dispensing fee.
MR PHASHA
5

Exactly. So lastly I wanted to talk about what you just

said. If I may just touch on the surface when you talk about the Judgement. Also
talking to medicine being affordable. To say that to us, medicine being affordable

10

includes patient having access. Meaning not paying more to get to the medicine besides
also paying for the medicine. So when the patient has to pay more because of the
closure of IP's in their communities, or independent pharmacies in their communities,

10

now they need to pay more to access the service, we believe that that also deals with
medicine not being affordable and accessible of course.
JUSTICE NGCOBO

I thought that those, that’s one of the factor that the court

said must be taken into consideration in determining what an appropriate dispensing
fee is so that the cost itself is not decisive, but it must be affordable in the sense that
20
15

people must be able to go to the pharmacy to get it. If the cost is such that, if it is fixed
too low so as to drive the pharmacist out of business, you are therefore not making
medicine accessible. That’s what the court said.
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MR PHASHA

Yes I was just taking it further. Okay let me leave it

there.
MR PAYNE

I just want to, I sense a disconnect and I can’t leave this

forum without actually knowing that I did my best to clarify the situation. So what
5

we’re trying to say is after that zero based model was calculated and a figure was come
up in terms of R38 per line in November 2010 and then the tiered structure was

10

adopted. The issue where it went wrong is they said that these are the expenses and this
is the return on investment and this is what you need to charge to make a decent wage.
But where they actually failed in terms of determining the four tiered structure is they

10

put it at maximum and that was the issue where everything went wrong. Medical aids
charge a fraction of that. So the question is are you making a profit in the dispensary
and are you serving, and you willingly serve your client in the best possible manner
with the resources you’ve got. So I don’t know if you understand that but I just need to
clarify that.

20
15

JUSTICE NGCOBO

That’s what I’ve been trying to understand precisely

what is your concern. It is one thing to suggest to us that you do not take issue with
what has been determined by the Pricing Committee as the appropriate dispensing fee.
But you do take issue with the lack of the enforcement of that determination. Which is
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what I understood you to suggest. But it is a different matter to suggest that the manner
in which that was determined has certain flaws which makes the price that was
ultimately determined not to be the appropriate dispensing fees within the meaning of
the Act. So that’s why I’ve been trying to get that out of you.
5

MS OSMAN

Could I just say I think that either Mark or Mogologolo

used the word maximum. The problem with the word maximum is that it implies that
10

gee I can go and ask for a discount and that is actually the problem with that word. So
we certainly have been totally supportive of the fact that the Pricing Committee is
looking at methodology at the moment and it does need to be enough to sustain

10

business. Now that Helen Suzman Foundation report also said that yes, some
pharmacies have closed but others have opened. But what we are concerned about there
is in the long run is the sustainability of it. And because as, I think Mogologolo said it
doesn’t help to make it affordable if it’s not accessible.
These little rural towns that no longer have pharmacies, there’s a problem there

20
15

because they don’t have doctors either and they are now having to drive miles to go
and get services. But perhaps I can just say that that is something that the Pricing
Committee is working on. I know they are and Dr Z will be surprised to hear, I actually
do know they are and I trust them to take it further and I also trust the BHF and the
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CMS to make sure that the suppliers of services to medical scheme members doesn’t
fall by the wayside because of something like the pricing. What is much more
important though, to me, from a Competition point of view are where are the incentives
to keep a young pharmacist in this, to lure a young pharmacist into this environment to
5

come and make an investment of not just his whatever his life savings might be while
he’s young, but of his energy and his expertise. Why should he do that if he is not
going to have a sustainable business. Maybe he would be better going and leaving the

10

profession. Maybe he would be better going and becoming an employee. I don’t see the
incentives to become and entrepreneur in this particular environment.

10

JUSTICE NGCOBO

Yes did you have another thing to add, to say?

MR PHASHA

Thank you Chair. I think perhaps on the last word on that

one would be to say that for us as ICPA and NPO with very shallow pockets, we have
done our best we believe in approaching the bodies that have been, the statutory bodies
that have been put in place to ensure that the market is inclusive and is fair for
20
15

everyone in it. And we really have reached our dead end ever so often and we appeal to
the commission at this point and we actually pray that the commission will be our
saviour to ensure that the law gets applied as it’s supposed to be. I think that’s key for
us. We are not even asking for favours. We are saying can the law be applied as it’s
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been written and intended. Thank you.
JUSTICE NGCOBO

Thank you for making time to come and make these

presentations. Regrettably Dr Zokufa, I mean I understand that your name has been
mentioned quite often and hopefully at some point you will comment. Let us know
5

how you function and answer some of these questions. Thank you for the presentation.
Thank you.

10

[END OF RECORDING]
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