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JUSTICE NGCOBO Good morning, today we are going to start with the
South African Medical Association and I take it that these 3 gentlemen
represent SAMA, is that right?
MR BOTHA
5

Yes.

JUSTICE NGCOBO Okay very well. Now perhaps before we start, if you
would just place yourself on record, indicating who you are and also just spell

10

your name for the purposes of those who will be transcribing these
proceedings?
MR BOTHA

10

Good morning Justice, my name is Julian Botha –

JULIAN BOTHA, I am the Legal and Strategic Accounts Manager in the
Private Practice Division of SAMA. I will be accompanied this morning by
Dr Stephen Grobler, who is the Co-Chairperson of our specialist Private
Practice committee of SAMA. The spelling of Stephen Grobler is STEPHEN

20
15

GROBLER.

I am also accompanied by Dr Norman Mabasa, the former

Chairperson and former President of SAMA, Norman Mabasa is NORMAN
MABASA.
We will be joined shortly by Dr Mzukisi Grootboom who is the current
3|Page
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Chairperson of SAMA he has been regrettably delayed in his flight from
Durban and will be here momentarily.

The spelling of Dr Mzukisi

Grootboom is MZUKISI GROOTBOOM.
JUSTICE NGCOBO Thank you so much.
5

I wonder if you could just

indicate to use how you propose making your, presentation? Are you going to
have 1 person, or each one of you has been assigned a specific assignment?

10

MR BOTHA

No thank you Justice, there has been a presentation

prepared which I will be delivering. There may be questions that I am not
personally in a position to answer, which the wiser men to my right will be
10

answering and they will contribute additional information if it is pertinent,
but I am the primary presenter as it were.
JUSTICE NGCOBO Now let’s just make sure that we have all the
documents that you have submitted to us. The one document that y ou have is,

20
15

what appears to be an oral presentation which is dated 24 th February 2016,
which was initially submitted to us, is that right?
MR BOTHA

That is correct.
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JUSTICE NGCOBO Now this morning, we have been given a further
document which appears to be substantially similar to that document. Which
is the latest version? Is it one and the same document, because I have just
been given this? It doesn’t seem to me to be any different, but I don’t know
5

whether did you prepare a subsequent document subsequent to this one?
MR BOTHA

10

No Justice there was just a minor correction on the

final slide which I attended to this morning with Mr. Mtombeni.
JUSTICE NGCOBO Okay.
MR BOTHA

10

So I am pretty certain that the second one you have

received is purely just containing that correction, it is just a minor deletion,
but we only submitted one presentation.
JUSTICE NGCOBO Okay so can we then take out the first one and replace
it with the second one that was given to us this morning?

20
MR BOTHA
15

Yes Justice that will be in order.

JUSTICE NGCOBO Okay and presumably our notes would apply to this
one?
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MR BOTHA

Yes.

JUSTICE NGCOBO Okay.

Then the second document is also an oral

presentation which is in a point form which appears to be an elaboration of
the slide presentation.
5

MR BOTHA

Justice I am not familiar with that document. The only

document which I submitted as per the guidelines was the statement of issues,
10

as well as a…
JUSTICE NGCOBO That’s the document.
MR BOTHA

10

The statement of issues is essentially a summary of

that which I will be presenting yes.
JUSTICE NGCOBO Again this morning, we were also furnished with an
additional statement of issues, so…

20

MR BOTHA

There was only one statement of issue Judge that was

submitted, I am not sure of the reason for the duplication, but there is only
15

one.
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JUSTICE NGCOBO But no corrections have been made to the initial one?
MR BOTHA

No.

JUSTICE NGCOBO Okay very well.

Then the next document is your

response to the submissions that were filed by the other stakeholders, in
5

particular the Board of Healthcare Funders and to others, who made reference
to your members, is it right?

10

MR BOTHA

Yes that is the document that was submitted quite

some time ago.
JUSTICE NGCOBO Very well and then of course we have the executive
10

summary of your submission to the Panel.
MR BOTHA

Yes.

JUSTICE NGCOBO Then
20

next

document

would

then

be

your

submission to us, that is the final document?
MR BOTHA

15

the

That is correct.

JUSTICE NGCOBO Is there any document that you submitted to us which I
haven’t mentioned?
7|Page
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MR BOTHA

No Judge.

JUSTICE NGCOBO Okay very well, now you can assume that we have
read these documents and simply highlight what you would like to draw to
our attention, bearing in mind of course that the purpose of these first sets of
5

hearings, is simply to provide context for the more focused hearings that will
take place later on as from 29 th March I think it is and I take it that you will

10

be coming back again when we deal with competitive dynamics in relation to
service providers. Is that how you understand it?
MR BOTHA

10

Yes

the

Medical

Association

has

always

been

cooperative with the Competition Commission, so if we are required to
provide any information, we will do so.
JUSTICE NGCOBO I am mentioning this, because I just want to indicate to
you that you do not need to go into much detail about what you want to tell

20
15

us, because in so far as the competitive dynamics are concerned, that is an
issue that we will deal with in more detail later on, but what I do want to
understand at this stage, is how do you interact with other stakeholders within
the private sector?
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You have the patient, you’ve got the general practitioners, you’ve got the
specialists, you’ve got the hospitals, you’ve got the funders, the schemes, the
administrators, so that is the kind of relationship that we want to understand
and also, you have the regulators, you’ve got the Department of Health. How
5

do you interact with this and how do you find that relationship?
But I am not trying to restrict or to limit what you want to say, but subject t o

10

that, you can tell us anything you want to tell us.
MR BOTHA

Thank you very much and we appreciate the guidance.

The presentation that has been prepared for this morning, will hopefully deal
10

with the majority of issues that you have asked us to address and where we
have omitted or not addressed these issues, we are at your disposal to answer
your questions as and when they may arise. May I commence?
JUSTICE NGCOBO Yes, now the document you’ve just sent out, is that Dr

20
15

Grootboom’s, very well thank you.
MR BOTHA

Good morning Justice Ngcobo, esteemed members of

the Panel, the evidence leaders, the Inquiry Director and his team, we thank
you for the opportunity to address you today and trust that our oral
9|Page

COMPETITION COMMISSION
Health Market Inquiry

Day 2

24 February 2016

___________________________________________________________________

submission in conjunction with our written submission supplied at the end of
2014, will be of value and will assist the Panel in their deliberations in
ultimately compiling their report.
To provide a brief outline of the topics which we intend to discuss today, is
5

the role of the South African Medical Association in the private healthcare
industry. We will be dealing quite a bit with procedural coding, SAMA’s

10

advocacy role within the healthcare industry, our relationship and cooperation with the various regulators. We will touch briefly on healthcare
expenditure, as well the inter-relationships between practitioners and medical

10

scheme funders as well as hospital groups and finally, we will be making
some limited comments on the scarcity of skills within the country.
SAMA is comprised of 2 parts firstly it is a non-voluntary association which
is registered as a non-profit company. It is also a registered trade union and
this trade union represents those medical practitioners who are employed

20
15

within the public sector. Membership to SAMA is completely voluntary . It is
open to all registered medical practitioners in the country.
At present, our membership numbers in both private and public sectors,
exceeds seventeen thousand, which amounts to more than half of the
10 | P a g e
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registered medical practitioners in South Africa. The South African Medical
Association initially came into being in 1927 and has enjoyed continuous
existence since that date. It is therefore the oldest as well as the largest more
representative body of medical practitioners.
5

SAMA offers a variety of services to its members on both an individual and
collective basis. As an organization, it does not possess any statutory powers

10

and has no legal authority over its members, or in fact over any other
stakeholders in the healthcare industry, as is the case with national medical
associations throughout the world, SAMA has an important advocacy role. Its

10

primary advocacy role is to represent the interests of those who practice
medicine.
SAMA deals with various issues relating to human rights, law, ethics,
education and health policy and in fact, has designated committees to deal
with these issues. Underpinning the role is the inherent responsibility that

20
15

SAMA identifies to contribute towards the health of the population. This is
reflected in the motto of SAMA which is “uniting doctors for the health of the
nation”. In its efforts to support the medical profession, SAMA is and will
continue to contribute to attaining the ultimate goal of ensuring that the best
11 | P a g e
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possible healthcare is delivered to all.
Of importance to our submission today, is the fact that SAMA owns and
administers the SAMA procedural coding structure.

This is the industry

standard and I will be devoting some attention to this now in our submission.
5

The first use of procedural coding in South Africa occurred with the
publication of a manual by SAMA or MASA as it was then in 1944. Over the

10

past seventy years, SAMA has continued to administer and publish the
procedural coding structure on an annual basis.
The SAMA procedural coding structure is presently based on the common

10

procedural

terminology

system

published

by

the

American

Medical

Association and is adapted for use in the South African environment. The
coding system is used throughout the private healthcare industry. It is for
want of a better phrase, the universal language of medical practitioners. At
present, we submit that there is no other procedural coding system or
20
15

structure that can feasibly be implemented in South Africa in the short to
medium term.
SAMA makes this structure freely available to various statutory bodies
particularly those who touch the healthcare sector and we derive no profit
12 | P a g e
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from its ownership and administration of the structure.

To provide a few

examples, we make it available to the National Department of Health, which
says the SAMA procedural coding structure serves as the basis for the
NHRPL or subsequently reference price list.
5

It is made available to the Health Professions Council of South Africa in
order for their administration of the ethical tariff, although this is no longer in

10

existence.

It was made available in the past to the Council for Medical

Schemes when they administered the reference price list, as well as to the
Compensation Commission for the tariffs and finally to the Road Accident
10

Fund.
So one can see that this procedural coding system is endemic to the healthcare
sector and it is provided as a service by SAMA not only to the profession, but
to the industry at large. Procedural coding is not static, it cannot be. With
the continual advancements in the fields of medicine and treatment, there is

20
15

an ongoing need to reflect these new procedures in the coding structure and to
remove obsolete codes for procedures that are no longer in use.
In summary, the process of adoption of new codes is as follows:

the

representative society or association of a particular discipline submits a
13 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 2

24 February 2016

___________________________________________________________________

formal application to the SAMA for the addition, modification, or removal of
a particular procedural code.

SAMA then considers that application

objectively, taking into consideration the comparison or integration with the
CPT system, whether the proposed wording of the new or amended code,
5

requires any amendment and whether or not the proposal is applicable in the
South African environment.

10

If the application is approved by SAMA, the revised or modified code is then
included in the procedural coding system for the following year. There is no
engagement or consultation that is held with any medical scheme or any other

10

entity in this process.

It is purely done by SAMA on application by the

various societies and associations.

SAMA further monitors all reports of

abuses of these codes and whether or not there are any incorrect
interpretations in the wordings of descriptors and we pronounce on that.
SAMA is frequently consulted by various medical schemes to provide
2015

assistance in disputed interpretations of procedural codes.
We must again emphasize that SAMA derives no benefit whatsoever in the
application process whether a code is approved or modified or declined, we
don’t derive any benefit from that. The procedural coding is therefore an
14 | P a g e
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objective scientifically based Peer Reviewed and monitored process.
JUSTICE NGCOBO You mean financial benefit?
MR BOTHA

No financial benefit, whatsoever. It may be useful to

provide an explanation of the composite components of the procedural code.
5

A procedural code is comprised of the following elements, firstly a 4 unique 4
digit numerical code. Secondly, a descriptor which describes the professional

10

medical service rendered and then finally, a relative value unit which is
ascribed to a procedure to indicate the level of complexity, difficulty, time
required, etcetera in relation to other procedures.

10

Prior to 2004, a Rand conversion factor was also published as part of the
code, this was a factor by which the relative value unit is multiplied in order
to arrive at a monetary amount that can be charged for a particular procedure.
This Rand conversion factor is no longer published by SAMA and this is

20
15

compliance with a consent order entered into by SAMA with the Competition
Commission in 2004.
JUSTICE NGCOBO Sorry this fee, was it binding on your members, or was
it optional?
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MR BOTHA

It was a reference.

JUSTICE NGCOBO So they were free to disregard it?
MR BOTHA

Yes.

JUSTICE NGCOBO What was the value of them?
5

10

DR GOOTBOOM

The value was for an individual to be able to assess

that his activities are cost based, but take into consideration his location, the
demographics where he works and that kind of thing. All those things are
important and whether that particular family is able to afford those services.
JUSTICE NGCOBO Was

10

it

taken

into

consideration

perhaps

when

determining whether or not there was over-charging?
DR GROOTBOOM

At the level of the Health Professions Council, yes that

was taken into consideration, because as my colleague has mentioned, SAMA
20

has not statutory powers, they cannot enforce any of those decisions.
JUSTICE NGCOBO So it was just a recommendation to your members that

15

if at all possible, this is how far you go, but you may go up, you may go
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down?
DR GROOTBOOM

Yes, the other very important point is that at about

1947, a decision was taken by the then Medical Association of South Africa
that doctors need to kind of be cognizant of the financial constraints of the
5

rest of the population, particularly blue collar workers and there was an
agreement that needed to be differential between what was normal and what

10

was affordable and that was emphasized throughout the years, thank, you.
DR MABASA

Justice Chair, just to add a little bit to this, that whilst

we say it was a recommendation, there were 3 kinds of fees, values that were
10

given.

There was one agreed with the medical schemes, which was what

medical schemes were supposed to pay.

There was what we called the

summer rate, where a doctor could charge as they wished, which was higher
than the one agreed to with the schemes. Then there was the Health
Professionals Council fee which then became the limit that you could charge,
20
15

so there were 3 kinds of figures.
We used to publish it in the Bill with regard to billing, which we used to have
until that was outlawed, but it also published the product of a discussion
amongst stakeholders, which included hospitals, the schemes, so that was a
17 | P a g e
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fee that would be minimum. If you charged anything less, it would have been
literally out of the generosity of your heart.
MR BOTHA

Procedural codes are necessary they are used to

identify medical, surgical and diagnostic interventions. Coding is a common
5

and universal language which facilitates statistical and analytical functions by
stakeholders in the industry.

10

Existing systems we submit would fall into

disarray without a uniform language.

Procedural coding is in fact an

international norm.
An important and often misunderstood or misperceived component of the
10

procedure code is the relative value unit. The relative value unit is based on
the resourced based relative value system which is published by Harvard
University.
system.

This RVU is transplanted into the SAMA procedural coding

There is no variation from the unit allocation for any particular

procedure, as it is determined by the Harvard study.
20
15

The relative value unit is a fixed invariable allocation to each procedure
according to its complexity, difficulty, the time required etcetera, b ut it also
includes components such as equipment and other practice costs.

The
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objective and scientific nature of the relative value unit, allows a rational
distinction between the relativities inherent in each medical procedure.
Where confusion has arisen in the past, is in respect of the Rand conversion
factor, which I reiterate is no longer published by SAMA. The RCF is simply
5

stated a multiplier which is an amount which is multiplied by the relative
value unit and used to arrive at a monetary value for a particular procedure.

10

Without an RCF, it is not possible to use the procedure code to establish or
set a fee or tariff. SAMA has not published the RCF or Rand conversion
factor since 2004 and not entered into any discussions with any party relating

10

to an RCF. There maybe those in the industry that are setting their own RCF
utilizing the SAMA codes, but SAMA is not involved in that and cannot be
involved in such use.
DRS VAN GENT

20
15

Mr. Botha, so you told us that the American based

system is further adjusted by you yourself to the South African situation?
MR BOTHA

Yes.

DRS VAN GENT

Can you give us examples, or explain how the

adjustment takes place? In what terms does it take place?
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MR BOTHA

With your consent, I am going to defer the question to

the Chairperson of our specialist Private Practice committee who deals
specifically with coding and will be able to give you more accurate
information, thank you.
5

DR GROBLER

Thank you for that question, in general, the American

CPT system consists of about eight thousand codes. We’ve not applied all of
10

them, so there is a selection process to not get too a complex system, but also
to offer in-house system, the range of procedures that we recognize.

The

adjustments have actually been minor in terms of application i n South Africa.
10

The Americans don’t recognize an after-hours code and that was generated in
South Africa to recognize that certain procedures at done after hours and to
compensate for that.
Otherwise, the American unit value is taken as such, having under stood that
in the American system, a complex process of interaction between various

20
15

disciplines occurs to make sure that the balance is correct between the various
disciplines, that nobody is advantaged in terms of interdisciplinary
relativities, so we try to apply the unit value as broadly as possible to allow
fairness in the system between various specialists and GP sub-groupings and
20 | P a g e
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disciplines, but the changes for South Africa are really actually minor
compared to just that there is slightly less codes than in the American, the
larger book that they use.
DRS VAN GENT
5

Thank you, so you don’t adjust for time periods

integrated in the RVU, or the relative prices in South Africa and the United
States?

10

DR GROBLER

Unfortunately that is a very complex argument and we

have tended to take it at face value understanding these complexities behind,
is they are worked out in America and that the technical components and the
10

cost factors involved, are vastly different if we have to look at the Rand and
the Dollar exchange rates, but on face value, that applies similarly to all
disciplines.
Certainly inclined disciplines may be slightly disadvantaged by the Rand

20
15

Dollar difference where you are purchasing equipment with Rand’s from a
Dollar country, whereas in America, that equipment may be cheap, so people
use expensive equipment like video type of endoscopy equipment, would be
disadvantaged because the value reflected in the tariff is actually quite low,
so it would actually be a negative influence, not any gain that one gets.
21 | P a g e
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DRS VAN GENT

So, you don’t adjust in terms of time relative time that

you allocated to different procedures, different specialties and you don’t
adjust for relative prices?
DR GROBLER
5

Time is reflected by the professional component in the

American buildup of the code and it is more or less universal, the time that
certain procedures take and there are benchmarks that we use to measure

10

whether it is an equitable argument to accept these codes. There has not been
much variance.
DRS VAN GENT

10

No I understand, but my question is do you adjust

these time units allocated to the South African situation?
DR GROBLER

No the only difficulty comes where there is not an

American CPT code for a specific procedure that we then develop one based
on sort of relative guidelines, but most of the codes match to a specific CPT
20
15

code in America and we don’t change that value. As their values change
annually, we then integrate them into our system for an annual update.
DR GROOTBOOM

Indeed in the RPL process, timing of the procedure

was one of the processes that was engaged, but the important thing to realize
22 | P a g e
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is that Harvard University has done all the times for various procedures and
we are of the view that it is a scientifically based system and we did not
worry very much and we said look, because of the resources involved, we
won’t reinvent the wheel, we will accept the scientifically based system and it
5

has been subject to a lot of Peer Review throughout the years and therefore,
we will accept the time values that are allocated for the procedures.

10

DRS VAN GENT

Thank you very much.

JUSTICE NGCOBO In relation to the Rand value unit, you take into
consideration the level of complexity difficult and then you take time
10

etcetera, what else do you take into consideration in determining the relative
value unit?
DR GROBLER

A small portion also relates to medical legal costs, or

the risk involved in a procedure, so that may be accommodated by a small
20
15

percentage that makes up the relative value unit, but in general, the
professional component, so the doctor is working performing a procedure,
makes up about 60% of the value and the equipment cost makes up about 30%
of the value. In America, just for geographical location, it is more expensive
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in New York and San Francisco compared to Alaska, but we don’t bring that
part of the calculation into our South African system.
JUSTICE NGCOBO This is based on the Harvard study is that right?
DR GROBLER
5

Yes.

JUSTICE NGCOBO Now is it based on the entire US, or do they take into
consideration the cost in New York city compared to upstate New York and

10

ethical?
DR GROBLER

Yes the geographic cost adjustment that is used in the

United States, varies from State to State, but that is a separate factor that is
10

addressed through the relative value unit. The relative value unit is on its own
and then in certain States, you apply a geographic modifier to either increase
or decrease the value to accommodate for the cost of practicing in that area,
but we do not do that in South Africa.

20
JUSTICE NGCOBO Why not?
15

DR GROBLER

It is part of work in progress, the same as the medical

legal costs, they are very complex and they need a lot of actuarial work done,
but yes for sure, it is more expensive practicing say in Gauteng than in the
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North West and in Upington and we’ve not addressed that in our coding
system as such, so market forces there, I think determine where you work.
JUSTICE NGCOBO So help me understand how they do it then. So they
would have what one would call for want of a better word, the national
5

standard which is then adapted to different states to take into consideration
the geographical location of the doctors where these services are being

10

provided, is that right?
DR GROOTBOOM

Precisely, so in other words, those averages and the

certain outliers across the country, then there needs to be adjustments or
10

modifiers made depending on where the location of the practice is.
JUSTICE NGCOBO What we do hear, is that you don’t do that here?
DR GROOTBOOM

Now at the instance of the introduction of that

particular discussion, whilst we were busy with that discussion, firstly, there
20
15

was a regulatory control in terms of consensus in the industry and secondly,
that it was going to be the next hurdle that we needed to cater a factor for
location and also a factor for experience, as well as a factor for the medico
legal costs that have gone up. That has not been factored in at the moment.
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JUSTICE NGCOBO But of course, I don’t know whether we are missing
something here, you will tell me if I am wrong, to conduct an operation in
New York City or in a remote state, the time should be the same should it?
DR GROOTBOOM
5

Yes.

JUSTICE NGCOBO And the complexity is the same?
DR GROOTBOOM

Yes.

10
JUSTICE NGCOBO So the only adjustment relates to what you charge for
that?
DR GROOTBOOM
10

The only adjustment is if I do input costs, they are

slightly higher, because the input costs will be different in different localities.
As it is here, I mean Lusikisiki and Durban are two different areas the input
costs will surely be different.

20

JUSTICE NGCOBO And the reason why you say that it doesn’t arise here,
is because of the regulatory…

15

DR GROOTBOOM

There has not been a consensus in the industry and the

regulatory framework actually prohibits us to move to that level, so as I said,
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there are 3 factors that we needed to include in that process which we have
not been able to, so it is a work in progress.
JUSTICE NGCOBO The Rand conversion factor was one of those which
would come in?
5

DR GROOTBOOM

The Rand conversion factor, we stayed away from it

since the effort.
10

10

JUSTICE NGCOBO No I understand that, but previously?
DR GROOTBOOM

Previously yes.

PROF FONN

Is the degree of experience of the practitioner included

in the relative value unit?
DR GROOTBOOM

It actually isn’t, but it is part of the work in progress

that we are busy negotiating amongst ourselves.
20

PROF FONN

And in the US system, is that in the relative unit, or in

the Rand conversion factor?
15

DR GROBLER

It is not considered in the United States coding system.

We felt that a junior person would maybe take longer and should be paid less
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for a procedure than people in the prime of their practice, maybe more for
their seniority and then as you get older, maybe less, but that is a very
complex argument to bring in, but while we had the opportunity to develop a
relative price cost and cost base structure in the past, those things were
5

muted, but not as large variances, maybe it would be a .1% or a 1% increase
or decrease based on seniority or complexity, so it is not as if it is going to
double the fee by being more senior.

10
PROF FONN

I suppose I am interested to know where it would be

taken into account. In theory, if you took it into account, would it go in the
10

relative value unit, or would it go in the Rand conversion factor? That is
what I am not sure of.
DR GROBLER

At the moment, there are a number of different Rand

conversion factors for different specialities, for example radiology had 2 or 3
different sets and then consulting codes would have a separate Rand
20
15

conversion factor, procedures would have a different one, so there is a range
of about sixteen Rand conversion factors that had been applied in the past and
so that differed based on whether it was a technical discipline or purely just a
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consultation that was happening.
That made it quite complex in determining those Rand values, but we have
had to move away from that because of the constraining order that was given
against us.
5

DR BHENGU

We are familiar with the Harvard study you are

referring to and just to put it together, what sort of formula on a high level, I
10

am assuming and we have heard that you are working with us, but you will
understand why I am going there, but on a very high level, we have touched
on this point and maybe what we can talk about, you have spoken about time

10

and intensity. What you haven’t touched on for example is practice costs,
which are factored into the RPRVS and how can we just take you as practice
costs and just bring them onto our system locally?
There are 3 main lines to that formula for RPS and if you say we take it li ke

20
15

that practice costs, I would like to know, we know there has been an issue
about practice costs, but I think it can’t work to just import practice costs
from the US and bring them here. Also on the issue of time, Dr Grootboom
refers to the issue that the issue of time, we have also taken that by faith that
it is more or less comparable. I think there are just too many factors, because
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you look at pre, you look at inter or after the procedure and there are lots of
factors that are very important just on time and some of them for example, in
theatre, it is really nothing to do with what the skill of the doctor is.
It is things like do you use an assistant surgeon, how many surgeons are
5

around the patient that determines how quick the procedure will be don e.
How many nurses are supporting the operation in theatre that determines as

10

well how quickly everything can be done? I am just giving you 2 examples
where even just on the question of time I am not comfortable that we import
that before we even go into the geographic locations.

10

DR GROOTBOOM

I just want to address one specific issue about

assistance because I am a surgeon. Now surely you don’t regulate or code or
guide for outliers. The requirement in this country is that any major procedure
should have an assistant, so the assumption then is that all those complex
procedures we are talking about, which we are here for today, are about the
20
15

surgeon who has got an assistant, who has got a nurse, a scrub and a floor
nurse and an anesthetic nurse.
Anything else, we will be here until the cows come home, so we cannot go
into the [indistinct 41:11]. What we are trying to portray here, is that you
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give an average and say what would be expected on the average person under
prevailing normal circumstances, that I believe we need to focus on.
If he is going to bring issues that are outliers in terms of how the system
works, it is not going to take us anywhere.
5

JUSTICE NGCOBO I think the question Dr Grootboom really is what is the
basis of this and that is what we want to know? If you are talking about the

10

average, that we understand, but these codes are based on what happens on
average, that is one thing and I think that we would understand and I think
that’s the issue to which you should speak.

10

We are not talking about the extreme cases we just want to understand, what,
is the proper basis of this. If you are saying this is just based on what
happened on an average that we understand.
DR BHENGU

20
15

Yes but Judge the point is that Dr Grootboom is right

about not looking at outliers, but I think that there is a difference between
averages within the US system and averages within the South African system,
but I am quite happy to let that go.
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DR GROBLER

Could I just respond on that, our current system is

imperfect and long overdue for an overhaul and we need to do these studies
internally and get a perfect South African system, but we have been calling
for this for many years, but we have been hampered by a number of issues.
5

That is one of our greatest wishes that the wisdom of this Commission would
help provide guidance and open up these channels for us to develop a proudly

10

South African coding system that will work for us, bringing in all these
nuances.

10

DR BHENGU

But on the practice costs, what are we saying?

DR GROBLER

The practice cost studies have been done and done

over and over again, but have never come to fruition due to a number of
regulatory and philosophical blocks. We are quite confident with what we
did, but it just got anywhere and then the process got delayed a nd went off the
20
15

rails each time.
DR BHENGU

No I am asking in relation to the RPRVS that you are

comfortable in importing US practice, costs, because that is clearly very
counter-specific.
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DR GROBLER

Yes and unfortunately when one is working with

expensive equipment, the cost recovery for the individual practice is
extremely poor and cross-subsidization has to take place, so we have not been
able to bring to bear the question of how disadvantaged we are by the
5

expenses of these equipment and the hospitals will be able to speak to that
too, that we’ve not been able to truly apply the practice costs and honestly,
most practitioners work on a poor cost recovery in terms of individual cases.

10
We need to look at those and that is the one thing that is a simple actu arial
calculation that could have been applied a long time ago and a few codes
10

really speak to the specific practice cost. The radiology set of codes is one
area that the practice costs have been worked out for South African
conditions. The others are estimates and guestimates.
PROF FONN

20
15

Who stops you doing this research?

JUSTICE NGCOBO Dr Grootboom wanted to say something?
DR GROOTBOOM

Look this debate actually started in the late 80’s about

the availability of a South African system which is in terms of costs to be
locally based and be counter-specific.
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JUSTICE NGCOBO Would those be input costs?
DR GROOTBOOM

Yes and the whole of the coding system and you must

have had submissions where people are referring to our system as being
archaic and it is not expandable and that kind of thing. Those weaknesses we
5

recognize and we admit it. We went to the industry in 1997 and said let’s
move across to the American system. We have now developed a CCSA, a

10

complete CPT for South Africa.
We didn’t adopt it we are cognizant about those countries specific issues. We
then said in our acceptance of new codes, we will look at the South African

10

system, it is not a wholesale taken copy and paste of the American system,
let’s Peer Review it, interrogate it at the time to see is it really realistic to
apply that RVU in that instance.
The answer then says that we don’t just translate what is available in the

20
15

Harvard study as it is and bring it across. It is a baseline upon which we try
to come up as scientific as possible. In 2004, soon after the clarity order, the
Council for Medical Schemes on behalf of the National Department of Health,
came up with a very important document and said at best, the South African
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system is a thumb suck and now the fees and the tariffs and the schedules are
implemented as thumb suck, we need to go to a scientific based system.
We came up with Circular 69 of 1997. That circular was part of the process
that informed the RPL, we said for the first time as South Africans, we’ve got
5

consensus about the roadmap that we need to take in terms of the private
healthcare industry in this country to see where the actual costs are and to

10

actually scientifically look at that. I am sitting here today having spent a lot
of money having convinced my own members to adhere to that system which
was called by the regulators, including our National Department of Health. It

10

was sabotaged. We are here today we have got a system that we feel is the
best of what we have.
We admit to all the challenges that I have been pointing out about we can’t
just translate something that is in the United States. Yes, we admitted that. A
system was put to us, so that we should apply it and come up as South

20
15

Africans and say how much does it cost for South Africans in Private
Practice, we have not been able to do that. Hence, we were very excited
when this Commission started its work, that for the very first time, we are
going to get some guidance and maybe a recommendation that will come out
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of this process for us to reinvent or to reestablish that process, that had to take
a Court judgement, because the whole of our interactions with the people who
said we should do A, B and C, we funded that as doctors.
We spent money and time to do that, but at the end of the day, it was
5

sabotaged. We had to go to a Supreme Court in this country, Gauteng North
Court to actually help us to say that the whole process has not been done

10

transparently and there has been some obstruction throughout that process and
I want to plead with this Commission that they need to consider this.
This was not a conscious decision on the part of the medical association to

10

say that lets go and milk the system. What we are trying to do is to try and by
all means, to get to a situation where we’ve got a South African based system
that is going to be responsive to the requirements of this country.
JUSTICE NGCOBO Dr Grootboom we understand that, but what will be

20
15

helpful to us, we understand and I think all the submissions indicate that there
is no system that is perfect, but what is required, is for us to understand what
is wrong with the system and what are challenges and how must these be
fixed.

That is why we are here, so we expect you to help us make that

determination.
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You have referred to the High Court case, my understanding of that High
Court case, that case never struck down the concept, but the problem was the
way it was done, so what the Court said, is that it was procedurally defective,
which doesn’t mean that the concept is flawed. All that requires to be done is
5

to do it according to the book. For the moment, we are concerned with the
code and we understand how it all started, but what we really want to
understand, is precisely what, are the, challenges?

10
One of the challenges that has become quite apparent, is how do you adjust
that study, the Harvard study to the South African situation and what we want
10

to know, is based on your experience as practitioners, what do you think is
the solution, because I understand that you are all anxious to keep thi s coded
system in place, because you believe that it is best for the country, but you
also accept that there may well be challenges with it.

What are those

challenges and how can we fix them?
20
15

PROF FONN

Perhaps if I can make the question more specific. You

are not the first association to sit and say we can’t move forward and it seems
to me that this is a research project that all associations could be doing
collectively or singly and anyone can do research. I write a protocol, I have
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the protocol reviewed by peers, I get ethical approval and I do it, so what is
stopping everyone doing this? That is what I am trying to understand and it is
not specifically the medical association, every single association has stood in
front of us and said to us there is a problem with coding and I am trying to
5

understand where that problem exists.
If it is a research project, develop a good proposal, you have that Peer

10

Reviewed, you do the research, so where is the blockage?
JUSTICE NGCOBO I understand we have taken much of your time and we
have derailed you.

10

Be patient with us, we will get back on track and

hopefully move forward. Dr Mabasa?
DR MABASA

The challenges are 2-fold. One, is the fact that it is not

allowed to collaborate and discuss issues together under one roof because that
is collusion. That is the first challenge and I think that should be seen to be
20
15

serious, because if we all discuss the coding issues in our silos, we will speak
different languages for the same problem, whereas if that discussion was
allowed, it was going to be possible to make sure that we come to a consensus
as to what is good for the South African situation and scenario.
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The second one which was alluded to by the Chairperson is the fact that we
do have cost studies that are gathering dust. The reason there was a Court
case as Justice had said, part of it was that the cost studies were ignored and
with this declaratory that came, it made it even more difficult to do cost
5

studies together, because then you will be seen to be colluding and therefore,
anti-competitive.

10

I think this is where the Commission becomes very important in resolving
that impasse that says solve the same problem in different rooms and come
with the same solution, it is impossible.

10

JUSTICE NGCOBO When was this Court case?
DR MABASA

2010.

JUSTICE NGCOBO Yes and then what has happened since then?

20

15

DR MABASA

Nothing has happened.

DR BHENGU

Are you saying that SAMA is having problems getting

their heads together because of anti-competitive concerns? Now is this an
issue even after you have removed the Rand conversion factor from the
discussion as Dr Botha has already told us?
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MR MABASA

Not in as far as the codes are concerned.

The

challenges that we are referring to about the codes, is whether the codes as we
have now, speak to what we have in the South African scenario. Remember
the problem with the codes would have been if there had been a Rand
5

conversion factor which has not been discussed, so now that there is no Rand
conversion factor, the coding is very innocuous if I were to put it that way, in
a sense that even if I say this is 10 units, Dr Grootboom might charge

10

R20 000, so it is meaningless as it is now.

It is innocuous, it only starts

becoming dangerous if it has got a fee, but you can’t have a fee if you haven’ t
10

discussed it.
So basically, it is not a major challenge at the moment, before you even solve
the other issue of how would we put a Rand into it, then you bring it together
and then start discussing why we came to that figure and how we came to
those quotes. Let’s not forget that there was categorization of this, especially

2015

the units. There is a GP unit for the same procedure, a specialist unit for the
same procedure. If a GP were to do a hysterectomy, he will charge a certain
amount which would have less units than the one charged by a gynecologist,
so that is not where the issue is.
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The issue comes in where if you remove the code study and throw them out,
then this debate becomes very difficult to resolve the matter, because it will
be discussing the procedure arrived at approving a code and the Chairperson
has explained the process involved in how we reach an agreement on how a
5

code should be accepted by SAMA.
JUSTICE NGCOBO In the US, the process there, also includes this

10

conversion factor, is that right which indicates how much you can charge for
the particular procedure, is that right?
DR GROBLER

10

The coding is a completely separate process run by the

American Medical Association in interdisciplinary groups.

The monetary

value is applied by completely different organizations, the centre for Medi
Care and Medi [Caid], then for their category of clients, then apply a dollar
value to that and then other insurance carriers work on a similar sort of fee
that may be adjusted upwards or downwards, so the monetary side is not
20
15

discussed at all in the American Medical Association coding structure and
even the RBRVS units that are applied to that and this is where we feel it is
important to distinguish coding from setting a tariff and the monetary side of
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things, although there is a grey portion in between.
JUSTICE NGCOBO You will have to repeat that for me to understand this.
You’ve got these procedural codes which do the kind of things that you’ve
mentioned here, the 4 digit numerical code, the relative value u nit dealing
5

with the complexity at the time and that sort of thing, now what is the value
of that process, the code?

10

DR GROBLER

The code is to make provision for a range of

procedures that are done in different disciplines, different organs and
different ranges of complexity.
10

The coding structure has a certain

international standard that it should comply with and there are short and long
descriptors to assist with how it appears in the books, on electronic systems,
but the monetary side is completely separate and done by another group in the
United States.

20
15

So the principle is that your unit of time, say a minute or an hour, should
embody the same amount of work and you should get paid amongst different
disciplines, the same money value for the work that you’ve done, so an
anesthetist and a surgeon would say get the same money for an hours work,
but that is where it gets very complex, where the individual practice cost
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studies then need to come into play because certain practices have a totally
different cost structure, but all of these were brought into the computation in
the formulary that were devised for South Africa, so you would consider
overheads, input costs and all of these would then support one another in
5

working out an equitable system.
The coding backbone is just a descriptor structure that gets complex when we

10

start talking about the monetary side of the codes.
JUSTICE NGCOBO Why does it get complex?
DR GROBLER

10

If the schemes had their way, they would want

everything for free and the doctors would want it the other day, so what is
affordable gets even more complex to see what in various circumstances, is
affordable in South Africa and a reasonable fee for a professional to garner or
for people to pay for that service.

20
15

So we try to keep this discussion on the basis of a procedural coding system,
because that is where the regulatory environment allowed us to go to-date.
DR GROOTBOOM

Are you happy Judge, because I was just going to try

and explain it for you?
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JUSTICE NGCOBO Please.
DR GROOTBOOM

Let’s for arguments sake say…

JUSTICE NGCOBO Let me tell you what I am trying to understand. I fully
understand and you have explained this in the submissions that you have
5

given the need for the code that makes sense. Now there is the second step
which is putting monetary value on this, which Dr Grobler described as

10

complex. Now what I am trying to understand is why, is that complex?
If the code is there, which is good, now is it necessary that somebody, or that
monetary value must be put on these codes, on these units whatever you call

10

them so as to complete the program?
DR GROOTBOOM

The answer is no.

Let me give you just a simple

example, you buy a loaf of bread, it either weighs 1 kilogram or it weighs 10
kilograms. Now the decision then has to be made, how much you want to pay
20
15

per kilogram. What we need to therefore do, is to scale the procedures to say
this one weighs this much and that one weighs this much.
It is a different conversation if the person who is buying the service, what
they are prepared to pay as a negotiation, or on the part of the doctor, he will
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look at his clients and say that I will charge you this much, but that is not the
role of the South African Medical Association. The role of the South African
Medical Association is to make sure that those units are scientifically based
to some extent and also, to be able to identify that when we say that you’ve
5

got an appendix, the code talks to what you are actually doing and everybody
else on the other side, understands exactly what we did.

That is what the

code should reflect and then the RVU should tell you about the complexity
10

thereof, in other words, the weighting in terms of the scale.
DRS VAN GENT

10

You just explained to us the technical process of the

RVU exercise and you said that you have to look at it differently attaching
financial or monetary weights to these RVU’s and then you said there is also
a grey area. Can you please explain?
DR GROBLER

An example would be when you look at a single code

compared to for example doing 2 procedures together, so for an appendix and
20
15

removal of a lung, what do you do with that second code? Is that the same
monetary value, or do you have to reduce that monetary value, because some
of the services that you are providing, applies to both of them, so there are
modifiers that then come into play, which would dictate that the second
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procedure would only be 50% of the value of the first procedure. Now in a
purely coding system, that gets difficult, because you have to start then
saying why 50% and not 75% and so that is where if you talking purely
coding, it already brings in the situation of you having to apply some
5

monetary input to that, or your assistant fee, why does the assistant get paid
less than the main surgeon.

10

Should he be paid 20% or 30% or 40% for standing to assist and so there is
always a monetary aspect to the argumentation when you make adjustments to
certain codes and that is the grey area that when we introduce modifiers,

10

people would say we are now manipulating the code in a monetary value and
that would be contrary to the constraining order that had been issued.

20
15

DRS VAN GENT

Very clear thank, you.

MR BOTHA

Judge if I may just add one particular issue. I referred

earlier to the fact that the various regulatory authorities in the hea lthcare
utilize the SAMA procedural coding system. If one takes the Compensation
Commission COID and the Road Accident Fund and they apply their own
RCF to the various procedures, you will find that sometimes these differ for
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exactly the same procedure.

Different tariffs are paid out by each of the

bodies.
May I get back on track Judge?
JUSTICE NGCOBO Yes, you can just stick to the speed limit.
5

MR BOTHA

I will endeavor to do so. Flowing obviously from the

discussion, there is currently no reference price list which actually should be
10

published on an annual basis in terms of Section 90 of the National Act
Health. Since the setting aside of the reference prices by the High Court in
2010, a regulatory vacuum has occurred and persists to this day.

10

This has had a significant and negative impact in the private healthcare
industry and relating in probably unscientific measures to establish some sort
of certainty as to what prices should be charged, the common practice has
been to take the 2006 reference price list which is…

20
JUSTICE NGCOBO When you say what prices should be charged, for
15

what?
MR BOTHA

For medical services, or funded by medical schemes.
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JUSTICE NGCOBO And the medical services as described in the codes?
MR BOTHA

Yes, the difficulty in terms of using the 2006 reference

price list, was that the last one untouched by the High Court judgement, has
been used not only in the private healthcare industry, but particularly in terms
5

of the draft regulations to draft amendments to Regulation 8 of the Medical
Schemes Act relating to prescribed minimum benefit conditions.

10

We submit and have as SAMA, made a rather lengthy submission in this
regard, but to utilize the 2006 reference price list as a basis and apply an
inflationary adjustment over the years, is ill-advised on the basis that that

10

reference price list is based on a coding structure which is now 10 ten years
out of date. New procedures have been added, other procedures have been
deleted and I believe our account, with approximately seven hundred codes,
had been changed, or deleted or added in in the intervening decade.

20
15

So if one bases the entire funding on a procedural coding system 10 years out
of date. You can’t simply apply an inflationary adjustment for CPI every
year on a system which is incomplete.
JUSTICE NGCOBO If there was a reference price list, would that make the
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application of the code easy? Would it address the problems associated with
the codes, or would there be other problems that we don’t know about?
MR BOTHA

Actually the thrust of the point that we need to make

on the reference price list or the regulatory vacuum, is that there must be
5

some sort of certainty and it must be done correctly, inclusively and not
necessarily vested in one particular stakeholder, so the need for certainty and

10

if that be a reference price list, that is something we would support, but it
must be done correctly. There must be no arbitrary nature to it. It has to be
inclusive of all the factors or the stakeholders within the industry. I don’t

10

know if my colleagues wish to add to that.
DR MABASA

Putting, it simply, that would help.

The reference

price list is at the core of the enforcement of the value of the codes and it is
therefore that which Mr. Botha had submitted, that once it is there and done
correctly and procedurally by all stakeholders, we will then agree to
20
15

allocating, a Rand factor to the units that we give to each code.
MR BOTHA

In order to illustrate the danger of arbitrarily imposing

a reference price list without following proper processes, you only have to
look at the High Court case from 2009 where judgement was given in 2010.
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As Dr Grootboom correctly pointed out, SAMA at its own significant
expense, participated and submitted practice cost studies as required by the
process and these were submitted to the Department of Health and
unfortunately those contributions as well as those of many other stakeholders,
5

were either disregarded completely or rejected for various reasons.
JUSTICE NGCOBO You are familiar with the [Nclex] case? It concerns

10

the pharmaceutical which was concerned with the determination of the
appropriate dispensing fee. What the Court did there, was to strike down the
price that had been determined because of the way the price committee had

10

gone about doing it and it did indicate some kind of guidelines as to how you
determine what is appropriate.
Has that been considered in relation to the reference price list, just to offer
some guidance as to how you might be able to go about doing that?

20
15

DR GROOTBOOM

We certainly haven’t considered it other than to make

submissions on the basis of that judgement. Those recommendations were
made to the regulators and that is part of the discussion that has been taking
place prior to this with the Health Professions Council.
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JUSTICE NGCOBO But does, it offer, some guidelines?
DR GROOTBOOM

It does in a certain way. Again, the point was made

about a research process that needs to be transparent and that we need to take
proper methodology on how it is applied and the results need to be done.
5

There seems on the part of the authorities, to be concerned more about price
fixing rather than to look at what the consequences of that intervention will

10

have on the industry, particularly the doctors in the Private Practice in this
country.
It is our firm belief that you cannot run a business which is what Private

10

Practice is about and offer a price, which is lower than the costs you incurred
to run that business. It is ludicrous to expect us to do that. I want to state
that the State has got an obligation to give access to quality healthcare in this
country and not rely on the private sector to do that for me and the very same
people who are in private sector, we are tax payers and we want that tax

20
15

money to be used to fund health services for everybody in this country.
We are not saying that there should be Private Practice that is rampant and
too costly for everybody else. We agree that every decision we need to make,
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must be reasonable and it must be transparent and we need to be part of that
discussion.
MR BOTHA

Thank you Judge, the nature of my presentation is

actually going to compel us to digress from this particular point for the time
5

being and I am going to now deal with the advocacy role that SAMA has and
a very important aspect which obviously is not contained in our original

10

submission, but will tie in with our later points in relation to the scarcity of
skills.
SAMA has and will continue to advocate for a greater intake of medical

10

students in the South African medical faculties. We believe that this will
present a long term and sustainable solution to the scarcity of skills, as we
feel that the importation of medical skills from other countries presents only
an interim or stop gap measure which is not sustainable.

20
15

SAMA through its subsidiary, the Foundation for Professional Development,
provides education and continuing professional development to health care
practitioners to the benefit of the community at large. So this is an issue that
we are quite proud of and feel that we must grow our talent with in South
Africa and not necessarily import from other countries.
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To move now to the relationship and cooperation with the regulators, SAMA
regularly interacts in bilateral and multilateral forums with various regulators.
These include the National Department of Health. We have quarterly
meetings with the Director General of Health.
5

We deal also on a fairly

regular basis with the Health Professions Council of South Africa which has
its own challenges in terms of our membership base which is largely
dissatisfied with the HPCSA, but we attempt to find solutions and to resolve

10

issues with the HPCSA.
We also have discussions where appropriate, with the Council for Medical

10

Schemes on various issues in relation to healthcare and the medical
profession. As has been stated ad nauseam, we are precluded from engaging
in any matters relating to fees charged by medical practitioners and obviously
never engage in these discussions.
SAMA also remains committed to assisting in the implementation of the

20
15

National Health Insurance and provides constructive input in this project.
Moving back into the subject of healthcare expenditure, SAMA is obviously
not involved with the determination of fees for medical services in the private
healthcare sector, as we are precluded from doing so by the consent order in
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2004. It is important to note that SAMA members are in fact price takers,
they are for the most part and particularly in the field of general practice,
obliged to accept the reimbursement rates offered by medical scheme funders.
Our consent order prohibits us from bargaining as an association from many
5

sort of collective bargaining with medical schemes and it is most important to
note that medical scheme funders do not negotiate reimbursement rates on an

10

individual basis with practitioners, so the SAMA member who is expecting
their association to assist them in this regard, we cannot collectively bargain
with them and the rates that they are offered by the medical funders in terms

10

of your network or preferred provider contracts, are basically given on a take
it or leave it basis. You can either accept the fees or not accept the fees, so
there is no individual interaction between individual practitioners and medical
schemes.
PROF FONN

Is that true of the IPA’s as well?

MR BOTHA

Well the IPA would be a collective organization. They

20
15

were not part of the consent order and are not necessarily precluded from
these negotiations. It would seem peculiar that SAMA as an entity and the
complaint was lodged more than a decade ago and we complied on this very
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issue, where there was collective bargaining on the allegation of price fixing,
but other representative associations who had not complaints lodged against
them, are able to for the most part, negotiate collectively.
In fact, this is something that SAMA even considered lodging a complaint
5

because what is good for one representative’s organization should be good for
the other, but that has not been determined and no such complaints were

10

lodged by SAMA.
DR BHENGU

But is this the function SAMA would normally want to

be involved in which is what the IPA have started doing for example?
10

DR MABASA

Even with the IPA’s, they reach different agreements

with different medical aid schemes.

What they agree with Discovery,

wouldn’t be the same they agree with in GEMS, so still you have no
standardization, so if you argue that the IPA’s negotiate, you would then say
20
15

they can negotiate 10 different agreements with 10 different schemes for the
same procedure.
PROF FONN

But it is the case that some groups of doctors can get

together and have a discussion with individual funders?
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MR MABASA

It can also be deemed to be anti-competitive.

DR GROOTBOOM

Just to add a point on that, when managed healthcare

was introduced in this country, the South African Medical Association made a
recommendation that if and when a network is set let’s say in Sunnyside, all
5

the doctors in that area, should be offered and it must be up to individual
doctors to refuse, but they should be a situation where everybody in that area,

10

they must not pick and choose, then we were prepared to take an issue with
any of those contracts and that is one of the reasons why we opposed some of
them, because they stipulated that you had to belong to

10

association X to

qualify for this benefit.
DRS VAN GENT

I have some difficulty in understanding the price taker

explanation. I am from another country where co-payments are not allowed
and in that situation, I could think agree to the categorization or the way you
explained you as doctors, are price takers, but in South Africa, the consumers
20
15

are price takers aren’t they? I mean you are price takers in regard to your
situation viz-a-viz the scheme, but not viz-a-viz the patient.
MS MUVANGUA

Chair can I please piggy back off that question if that

is all right?
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JUSTICE NGCOBO Let him answer this question and then you ask your
question.
DR MABASA

When we say we are price takers, if you for example

treat someone for eczema with a certain kind of medication when you are paid
5

R10 by Discovery and your charges are, because we are allowed to set your
own price and you charge say R100, it means the patient and the doctor now

10

have to deal with the R90 deficit. So we are price takers in a sense that the
one medical aid scheme will pay R100 and another one will pay R10, but
here, your price is R100, it is well known and the patient knows that, so it

10

depends on what medical aid the patient belongs to.
Effectively, that is what is meant by we are price takers. That is why some
people contract out, because medical schemes don’t pay in full in certain
cases. I will give you an example of a personal nature. I went to a dentist
who is not contracted to medical aid because they don’t pay what she charges

20
15

and she is allowed to set her price. She charged me R1400 which I paid and
then I claimed from the medical aid and it paid me R600, so effectively, they
would have paid the dentist R600 if she charged from my medical aid, but to
cover he price that which she believes is appropriate, so that she doesn’t
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become a price taker, she becomes an income earner from her services.
She decided to move out and earn income from me and I then became a loss
maker from the medical aid, because it paid R600.
DRS VAN GENT
5

My point is and your example illustrates my point that

you are the price taker when you go to your dentist and not the dentist itself.
We have had evidence before us in the days before, that reasonable

10

estimations of the co-payments in South African medical healthcare system,
amount to R40 billion each year and these are conservative estimations.
A fair part of that will go to doctors isn’t it and it is over and above the rates

10

that are being paid out to you by schemes, so I still have difficulties in
understanding the price taker part.
DR GROOTBOOM

I can’t remember which year it was in one of the

publications of the Council for Medical Schemes, what came out very
20
15

interestingly in that study, is that more than 75% of South African doctors
charge the scale of benefits. What does that mean? It is what the majority of
the medical aids pay the doctors. You may then ask given the fact that they
are allowed to charge whatever they want, it is a realization that their debt
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burden becomes very high, so to come back to your question what do we
mean by price takers, we mean exactly the fact that once the medical aid
scheme has decided what they are going to pay, doctors are forced to charge
that amount.
5

There are 2 things that are likely to happen. Suddenly the patient has to pay,
or the patient will pay directly and that money never comes back to the

10

doctor, so the issue about being price takers, relates to what is happening on
the ground and the vast majority of doctors in this country, charge what the
funders are prepared to pay and hence there was this problem about the

10

absence of a reference price and the issue of the Court case and the cost
studies, is that once there is a reference price list which relates to prices
which is supposed to be a reference, in this country, it becomes a de facto
tariff that you are entitled to and our people are entitled to.
They can’t claim it from their funder and we can’t help them to recover that.

20
15

So the issue then that forces our people to dig into their pockets is precisely
because that what the industry is prepared to pay is not reflective of the costs
that these services cost the doctor to provide.
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DRS VAN GENT
from my side.

I fully understand and it was not a normative remark

It was just reacting to the fact that to my understanding,

doctors at a local level, at a national level, they are price takers, but on a local
level, I think they are not. Otherwise I couldn’t explain the R40 billion co 5

payments, whether that is correct or not, there is no doubt there is a serious
amount of co-payments in the South African healthcare system and I am not
enquiring that maybe your payments from the schemes are too low, you have

10

to do that, but you can’t to my mind, call yourself a price taker at a local
level.

10

JUSTICE NGCOBO Price taker, what does that mean?
DR GROOTBOOM

What it means is that I tell you that this is R1200 this

phone take it or leave it, or on the part of the seller of this phone, is that I will
complain and say it is too expensive and I will say that that is what you are
going to pay.
20
15

JUSTICE NGCOBO In so far as the patient is concerned, some doctors do
that. In so far as the medical schemes are concerned, they do that to the
doctors.
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DR BHENGU

In terms of that, Prof van Gent is right about the out of

pocket payments, but would you say Dr Grootboom and I get your point as
well, but would you say that there is almost a social element here which I can
suspect you can actually determine based on where people practice, because
5

in urban areas in towns like this, that is the type of patient that can afford out
of pocket payments, but would you say it is different if you are practicing in
townships where the scheme rate becomes the final?

10
DR GROOTBOOM

Absolutely, I am saying so because my practice is not

based in the city centre and the average person is actually medical aid patients
10

and they cannot pay more, it is very difficult for them to afford. Instead,
most of the time, they will come and ask for discounts. That goes for the vast
majority of SAMA members in this case.
PROF FONN

I want to just explore that in relation to rural patients,

many of whom might be unemployed and won’t have medical aid.

I am

20
15

assuming that these people also contribute out of pocket payments, because
there are often GP’s in rural areas who are also serving people who need
healthcare services.
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DR GROOTBOOM

I am not sure why you are saying they are out of

pocket in that instance, because those people are supposed to go to the State.
PROF FONN

But many of them don’t, many of them do go to

private providers.
5

DR GROOTBOOM

What is happening in the rural areas, is that the fee is

barely sustainable, I don’t know how my colleagues there survive, because it
10

includes the consultation, plus the medication or whatever service there is, it
is a full package that they give and it is less than the consultation fee that you
get in the cities.

10

As Dr Bhengu has said, there is an element of helping the people out there to
be able to survive.
DR MABASA

The thing that worries us is, scheme A will pay for the

same procedure R200, scheme B will pay R500, scheme C will pay R900, so
20
15

now if you have that, then you are a price taker, because you are taking the
price as set out by that kind of scheme and I think that must be explaining it
very simply, to say that we take whatever the scheme is prepared to pay
where you have no choice like in the townships as Dr Bhengu has
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highlighted, where the patients come and say I belong to Key Care and then I
belong to another scheme. You have done the same thing, but the schemes
pay different that is what we are saying is pricing havoc.
JUSTICE NGCOBO I do want to go back a matter that we seem to have just
5

skimmed over, but I think which is fundamental. Now I think in 2008, you
commissioned [indistinct 1:34] by a group called Health Men, which really

10

was in response to attempts to determine the reference prices. Now it is quite
a comprehensive study, but this was now done in 2008, has this been updated
do you know?

10

DR GROOTBOOM

Judge part of the process was that they needed to audit

and having done the audit, the Department of Health was going to c ome back
to us and say look we are happy, we are not happy, let us sit and that whole
process resulted in the cost case we have been conducting in other processes
and the roadmap that was agreed upon, was never followed, so we haven’t
20
15

been through that exercise again.
JUSTICE NGCOBO Yes I understand that, but for my purposes, if I am
anxious to rely on this study, is there a way it can be updated?
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DR GROOTBOOM

There is.

JUSTICE NGCOBO How soon can that happen?
DR GROOTBOOM

In fact what we have said subsequent to that, is that

you either use that as a guideline irrespective of what the Department of
5

Health says, but you must bear in mind you take into consideration where you
stay and the profile of your own practice. The other thing that we have done,

10

we have developed what is called a cost calculator, which is going to be
easier to do rather than to go through all the paperwork. It is an ongoing
thing, you feed all the information as the days go by, so SAMA has developed

10

that.
It is available and made available to their members, because the problem we
have in South Africa, is that when members can’t meet the costs of running
their business, they either close down and we lost them in the system because

20
15

they go overseas and when they go there, they get employed by the
governments.
So the answer to you then is that yes, we’ve got the means to actually take
that work forward.
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JUSTICE NGCOBO Okay, the other thing of course is that it indicates that
it is an interim report. Was there a subsequent report, or is th is it?
DR GROOTBOOM

There was an agreement that it was going to be an

interim report after the process that was put into place in terms of looking at
5

whether in fact those costs are real or imagined. Then there is going to be a 2
yearly process until we reach to do about 2 or 3 of those studies and we have

10

a sense of what it costs to run a Private Practice in South Africa.
After the ruling of the High Court in 2010, that process stalled and we have
been waiting patiently for the Department of Health to say to us, let’s move

10

on. Dr Mabasa and I have made several visits to the Department during his
time, to actually ask them that we need to move forward with that process,
because the Court didn’t say we should stop that process, because we feel that
it is a very sound process, a very sound scientifically based roadmap that we
needed to employ to make sure we arrive at a reasonable cost study process.

20
15

JUSTICE NGCOBO I would be very grateful indeed if I could have an
updated version of this, because this was done in 2008.
DR GROOTBOOM

That hasn’t been done, but as I said, if it needs be, we
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can commission another process.
JUSTICE NGCOBO I take it that back then, you stood by this report and
there is no reason to suggest that you no longer stand by it, subject of course
to whatever amendments may have to be made to it.
5

DR GROOTBOOM

Yes.

JUSTICE NGCOBO I wonder then if you could be kind enough to make
10

sure that at least we have an updated version of this?
DR GROOTBOOM

Okay it will depend on how soon that can be produced.

JUSTICE NGCOBO End of this week?
10

DR GROOTBOOM

It is not impossible. It is a very complex issue.

JUSTICE NGCOBO I understand.

20

DR GROBLER

On a very raw level, those practice cost studies at that

point in time, indicated that the level of fees that were going under the guise
of a reference price, were half of what they should be. In other words, the
15

fees based on those cost studies, there would be indication that they should go
up by 2 fold, whereas the Minister of Health at that time, was expecting the
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results to show that he could decrease fees by a third and doctors would still
be happy and that was sort of what derailed it, that we went into complete
different directions.
JUSTICE NGCOBO I understand, I have read the report thank you.
5

MR BOTHA

To pick up where I left off, the reimbursement rates

offered by medical schemes in network or preferred provider contracts, are
10

done on an essentially take it or leave it basis. Now the counter argument is
often raised that medical doctors are free to charge their patients directly and
then have their patients claim reimbursement from their respective medical

10

scheme.
We submit that this does not represent a viable solution to the issue. It would
only be feasible if the patient has sufficient financial resources to pay the fees
for the medical services upfront and then await their refund from the medical

20
15

scheme, either in whole or in part.
The vast majority of the patient base we understand, are not in such a
fortunate position, so this, what is called a fee for service model, would
actually serve to create a barrier to entry it would prevent people from
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accessing private healthcare.
SAMA always remains committed to affordable private healthcare, but it
cannot come at the expense of sustainability.

If medical doctors find

themselves in a position where it is no longer financially viable to keep their
5

practices open, other options will have to be explored, including immigration,
or leaving the profession altogether.

10

PROF FONN

Do you have any data on that, on how many doctors

have become bankrupt, closed their practices, left the country?
MR BOTHA
10

We haven’t commissioned any study or don’t have any

specific accurate data on that. The evidence that we have is anecdotal, so
there is no such data that I am aware of, but essentially and I am sure we can
all agree that South Africa can ill afford to lose any medical professional even
one.

20
15

Moving now to the interrelationship between medical practitioners and
medical schemes, medical practitioners have a challenging relationship with
medical schemes. In terms of Section 59 (2) of the Medical Schemes Act,
provides that the medical scheme is obliged to pay either the provider of the
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service or the medical scheme member within thirty days of the submission of
the claim.
The medical scheme therefore, has an unfettered discretion to either pay the
doctor directly or indirectly. The indirect method of payment, this is where
5

the medical scheme reimburses the medical scheme member and then the
medical scheme member is supposed to pay the doctors account, presents a

10

significant risk to doctors, particularly those in general practice.
In many instances, patients are reimbursed by medical schemes and then do
not pay the money over to the doctor. The doctor is then in the unplea sant

10

situation where he has to follow legal recourse which is costly and adds to his
practice costs, to recover monies from the patient, who has been reimbursed
by the medical scheme. So, indirect payment to the medical practitioner is
something to be avoided at all costs.

In order to secure direct payment,

practitioners are essentially compelled to enter into preferred provider
20
15

network agreements with medical schemes.
The temptation or the carrot instead of the stick, is that these agreements
invariably provide that the medical scheme will pay the doctor directly, so the
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preferred provider network entices the doctor by saying we will pay you
directly, we won’t pay the member, we will pay you directly.
In exchange for this guarantee, the doctor contractually binds him or herself
to adhere to any dictates on the fees chargeable, clinical management of the
5

patient in respect of adherence to formularies and protocols which are set by
the medical scheme. Contracting doctors may not as a matter of course in

10

these contracts, balance bill, which means that they cannot charge an
additional amount or a co-payment over and above the rate which they are
going to be reimbursed by the medical scheme.

10

So in that sense, I hold that there is an element of the doctor in suc h an
arrangement, being a price taker. The medical scheme will set an amount of a
consultation for example at R350, the doctor may not charge the patient an
additional amount because their normal consultation fee is R500, so the
network provider contracts in fact preclude doctors from balance billing.

20
15

The medical scheme therefore sets the fee that is chargeable and compels the
doctor to charge only that fee and nothing more. The price of the service is
therefore determined, fixed and set by the medical scheme. If a contracting
doctor fails to comply with any of the contractual obligations in the network
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contract, the scheme will almost invariably cancel the contract, reinstitute
indirect payment whether monies are paid to the member and in certain
extreme cases, although this happens very infrequently, the medical scheme
can actually block a practice, where they reject all claims submitted arising
5

from that practice, whether by the practice or by the medical scheme member
who has received services at that practice. However, I reiterate that that is
only in the most extreme of cases.

10
PROF FONN

Just in relation to the preferred provider network, our

understanding is that for at least some schemes, if you are a member of a
10

preferred provider network, you in fact earn a slightly higher amount than
would be paid to a doctor who is not in a preferred provider network. Is that
uniform across all the schemes? Do some schemes do it and not others, how
does that work?
MR BOTHA

As a general rule that is the case, they give preferential

20
15

rates over and above what they would normally pay or reimburse a medical
practitioner who is not contracted in.
practices

particularly GP practices

There is also a link and medical
are

evaluated

on their

financial

performance. In other words, if they save the scheme money, then their
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reimbursement rates are enhanced. There are various tools that are used for
example, the [REPI 1] tools and the [REPI 2] tools to evaluate, but these at
least perceptually in terms of our members, are largely financial analysis, so
the perception is that if we are cost effective, then we get more money, not
5

necessarily rendering the best care.
PROF FONN

10

So there isn’t a quality component to that repayment?

It is only a cost component and so in entering into the preferred provider
network, there are 3 things that you as a practitioner, are given, presumably
increased volume because they send their people to you at a slightly higher

10

rate and you are absolved from the responsibility of the difficult nature of
having to get money out of your patients and these are presumably some of
the reasons why one might do it.

20
15

MR BOTHA

Indeed yes.

DR MABASA

It is not always the case that when you get into a

preferred provider network, you get higher. Actually, it might be that you
must charge more and then you are paid directly. That basically depends on
the option that you are involved with. In some cases, you get higher fees than
average, but there are many cases that the reason for getting into that
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arrangement, is that you must be paid lower and I will give you an example of
the fact that in some cases, you must not charge for medicines and that you
must give medicines for free. In reality, that is also compromising the quality
of care.
5

There are some preferred provider arrangements where you cannot send to a
dermatologist, so they don’t cover that, so when you sign that, you know that

10

your patient with a problem of eczema or whatever, you cannot send to a
dermatologist, so if you do, they won’t pay the dermatologist, so I am trying
to say preferred provider arrangements have got more disadvantages than

10

advantages to the members.
DR GROOTBOOM

The other issue that perhaps I should add is that these

agreements also go in tandem with formularies and care pathways and the
profession is not part of that process in informing them and as per the
Medical Schemes Act, is that any formulary or care pathway should be
20
15

evidence based and we have found that some of them are actually not.
JUSTICE NGCOBO So how does one get into this preferred provider
network?

73 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 2

24 February 2016

___________________________________________________________________

DR GROOTBOOM

A funder will have certain people who it insures and it

then chooses the doctors to service those patients.
JUSTICE NGCOBO So it is the funder which makes the decision as to who
comes in?
5

DR GROOTBOOM

Yes.

JUSTICE NGCOBO Do we know what criteria, they use to determine who
10

they approach?
DR GROOTBOOM

What they normally would do, they would send a note

to certain doctors in the area and say we are offering you this network
10

arrangement.
JUSTICE NGCOBO And that offer is not open to all the doctors?
DR GROOTBOOM

20

In some instances, yes it is open to all doctors and it

would then be the doctor who makes the call to say whether he is going to
join or not, depending on what the contract says.

15

JUSTICE NGCOBO But in some areas, the offer is only made to specific
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doctors?
DR GROOTBOOM

There is a tendency in the last 5 years, to actually offer

it to certain IPA’s, specific IPA’s.
JUSTICE NGCOBO What is an IPA?
5

DR GROOTBOOM

Independent Practitioner Association, specific doctor

networks. That is the trend nowadays that you either belong to network X,
10

otherwise you don’t qualify for this, which we find very problematic.
DRS VAN GENT

The SP’s are obviously very important for your

members and for your organization. Can you provide us with data on how
10

many doctors in your network are members of a DSP and what percentage of
turnover of these doctors, are covered by DSP arrangements?
DR MABASA

20

Maybe I should try and answer this, because it applies

mainly to GP’s and specialists sometimes in terms of the arrangement. First
to answer the question of whether it is offered to everybody, it will be offered

15

to everybody, but the reason why some doctor’s won’t take it, is because of
the nature of the contract, where it is a talked down approach, wh ere you find
that it doesn’t cover your costs, you must take a low offer for you to be paid
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directly and what makes people take them, is desperation, because people
don’t have cash to pay you on a daily basis, so you find that that figure that
you have on the number of doctors that are signing, is not because they
benefit.
5

They want to be paid by a medical scheme and then SAMA

represents people, members who belong to IPSN, those who don’t belong and
the majority of doctors do not belong to certain IPA’s.

10

DRS VAN GENT

I understand. My question is simple and that is data,

so how many doctors are covered by DSP’s and what percentage of turnover
of these doctors in your membership, is covered by DSP arrangements? So
10

just hard numbers and I trust you will have them.
DR GROOTBOOM

We will forward that information to you.

JUSTICE NGCOBO Mr. Botha you may continue.
MR BOTHA
20
15

In terms of the network preferred provider agreements,

medical practitioners are not able to negotiate with the scheme individually
on any of the issues relating to reimbursement, to question or interrogate the
treatment protocols and formularies set by the scheme.

Even if medical

schemes were to negotiate individually with medical practitioners, there
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would be a significant asymmetry of information.
Schemes have significant resources to obtain and analyze data specific to
their calculation of risk, financial exposure and what they are able to afford.
Medical practitioners are in the business of rendering healthcare and simply
5

do not have the [indistinct 1:53] to extract such data on an individual basis.
The nature of the relationship between the scheme and contracting

10

practitioner can actually be stated as one of quasi employment, the way in
which medical doctors render health services to their patients, is determined
by the medical scheme to whom, the patient belongs.

10

The doctor is, provided they comply with the obligations imposed by the
medical scheme and the contract, paid by the medical scheme for rendering
the services in this way.

SAMA regards the infringement of the clinical

autonomy of the contracting doctor in network agreements, as an anathema.

20
15

The required adherence to treatment protocols and formularies arbitrarily set
by the medical scheme and not necessarily evidence based may i mpede the
doctor for rendering the best possible care to his or her patient. Many medical
schemes make provision for doctors to motivate for a deviation from
treatment

protocols

and

formularies,

this

increases

significantly

the
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administrative burden on medical practitioners to constantly apply for
motivation for the best care for their patient and the motivations are not
always accepted and if they are, it is usually after a period of time.
The patient or scheme member is then left with the choice either to pay out of
5

pocket for optimal medical care or to accept the care and treatment which
may not be appropriate, but for which their medical scheme will pay.

10

I am going to speak a little bit now about general practitioners.
PROF FONN

Sorry I just want to clarify that. So it could happen if I

am a patient and I am seeing a doctor who is in a preferred provider network,
10

that I won’t end up ever having to do, is paying out of pocket to the doctor,
but I could pay out of pocket for a different drug, or a different something
else. So there could still be as a patient, some out of pocket payment on my
part if my doctor prescribes something for me off the formulary is that

20
15

correct? Okay thank you.
Then I just want to clarify one point again. I know I have asked this, but I
just want to check I understand it. Individual negotiations on reimbursement,
does not occur, but there could be negotiations with the IPA? There could be
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okay thank you.
MR BOTHA

In respect of general practitioners, typically medical

schemes will fund GP consultations between R330 and R380 for a twenty
minute consultation. This translates roughly to R1100 or R1200 an hour. It
5

must be remembered that this amount is not income for the doctor, but rather
fees that are generated from which all practice overheads must be paid, which

10

includes renting, staffing consumables, etcetera.
In comparison to other professionals, this hourly rate is significantly low
compared to the legal profession, to the accounting profession R1200 is a

10

very low hourly rate. It is clear that considerations that access to healthcare
should include an element of affordability, but the current trends seem to
indicate to us that the annual increase in reimbursement offered by the
medical schemes, is not keeping pace with inflation and thus it is becoming
increasingly unsustainable, particularly for general practitioners to continue

20
15

in Private Practice.
Given these low rates of reimbursements, general practitioners are placed in
an invidious position where the temptation is to work the system. One of the
ways in which this can be done, is to process as many patients as possible in
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the shortest space of time in order to generate income. This is known as
under-servicing.
The other method is to increase the amount of care and treatment given to a
patient which is not necessarily necessary in order to receive payment for this
5

additional care. This is called over-servicing. Particularly disheartening to
private practitioners in general practice, is the billions in profits that are

10

reported by private hospital groups in certain medical scheme administrators.
This becomes a discouraging factor. You get a 5% increase and a private
hospital group reports billions in profits for the last year.

10

Moving now to the relationship between medical aid practitioners and private
hospital groups, the private hospital market is crudely stated an oligopoly.
There are 3 main groups which have approximately 85% of the market share.
Private hospitals cannot employ medical practitioners in South Africa and yet
the lifeblood of many private hospitals depends on the mix of specialist, if

20
15

they are able to assemble work from within their facility.
In a free market, we contend that any specialist who is popular registered with
the Health Practitioners Council of South Africa, should be able to admit
patients where the best service is available for that patient, but in reality, the
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private hospitals, or independent hospitals essentially recruit doctors to work
within their facilities. How this recruiting occurs, is not particularly known
to us, but the suspicion is that it does occur.
Medical specialists and allied health professionals are generally barred from
5

admitting their patients to private hospitals unless there have been prior
arrangements that have been made. This usually will involve some sort of

10

vetting process by the peers who are already embedded within the hospital.
If the application is successful, they are granted admission privileges and this
presents in the view of certain specialists, a major barrier of entry and

10

impedes competition within the private healthcare market.
PROF FONN

Do you, have any records of people coming to you,

with problems in this regard?
MR BOTHA
20
15

In the past personally I have dealt with one or two

issues of doctors who struggled to obtain admission privileges, but again, this
is only one or two isolated items, but in terms of direct evidence, I have one
or two of my own, but we don’t have many studies or data on that, but we are
aware that it does occur.
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JUSTICE NGCOBO Do doctors, take part in the decision as to who should
be granted rights to practice from a particular hospital?
MR BOTHA

My understanding is that there is some participation of

the doctors who are already working within the hospital, although that may
5

not be a final determinative decision making process, it is I understand,
particularly in the matters that I have been involved with, it does occur that

10

there recommendations are at least taken into account.
JUSTICE NGCOBO What is the level of participation?

Let’s say for

example, there is a cardiologist who wants to practice from facility A and if
10

facility A consults with other cardiologist at that hospital, what would be
expected, what sort of input is required from them?

Do we need another

cardiologist? I just need to understand what kind of input is required from
them?

20
15

DR GROOTBOOM

Currently, I don’t know whether you are aware that

there have been challenges of keeping specialists in the public health sector.
Most of these facilities are over supplied and one of the key issues that is now
considered, is whether especially in the surgical disciplines where there will
be theatre time for them to be able to work in that hospital, in other words, is
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there space for him to work. That is a very important consideration that is
made and in situations, where hospitals go out to recruit doctors, are
situations where I have found, facilities are under-utilized. In other words,
you need a special speciality you don’t have, you advertise.
5

JUSTICE NGCOBO Let me put this question directly. Yesterday we were
told by Dr Maloto who is a psychiatrist that he wanted to practice from

10

facility A. They agreed, but his colleague another psychiatrist, objected, so
that is what I want to understand from you, whether does that ha ppen, why it
happens, what is the basis for it.

10

DR GROOTBOOM

Normally the discussion is made at the level of the

CEO of a hospital, who then takes the request to the colleagues and asks if
there is enough space or enough beds to accommodate a colleague. N ow we
are not aware of what answers are provided in refusing colleagues from
practicing in a particular facility.
20
15

JUSTICE NGCOBO But one assumes that the hospital authorities would
know the capacity of the hospital in terms of the beds, in terms of the the atres
and therefore, when they make a decision that you may come in, they have
gone through that process, so what I want to find out, is what the basis for
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another doctor to say no, do not come here, because that is what we were told
happened.
DR GROOTBOOM

I personally haven’t come across those instances,

except perhaps in one instance that Mr. Botha is referring to which happened
5

in Bloemfontein, where they specifically said to that particular doctor, that
they cannot accommodate him, because of some problems with his

10

colleagues.
The other issue that people tend to want to bring to the fore is relationships
between colleagues in terms of reputation and that kind of thing, so the

10

colleagues get asked if they are happy to have the colleague only from the
point of view what they know about the colleague. That is personally what I
have heard in situations, but they are very far and few between that I have
heard recently.

20
15

JUSTICE NGCOBO But has this been drawn to your attention and if it has,
what steps have you taken to address this?
DR GROOTBOOM

In the 2 cases that Mr. Botha and I have been involved

in, was t write to the facility and ask them to explain and they said that
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they’ve got nothing to explain to SAMA, because they are not regulated by
SAMA and we felt it was unfortunate because it is actually, as far as we are
concerned, it is a very unfortunate situation that can exist in that particular
facility.
5

JUSTICE NGCOBO If a colleague says well I don’t want another
cardiologist to come here, does that have to do with competition? In other

10

words, I don’t want more competition?
DR GROOTBOOM

Naturally there will be an element of that of course.

JUSTICE NGCOBO And does SAMA sanction that?
10

DR GROOTBOOM

SAMA doesn’t sanction that at all.

One of the key

things we try and do, is to actually bring the parties who are unsatisfied, to
come to an amicable arrangement to make sure that there is harmony in that
particular institution. That is the role of SAMA.
20
MR BOTHA
15

hospital issue.

Thank you Judge just a final comment on the private
It is our submission that the direct regulation of private

hospitals is required in order to monitor issues such as costs and quality of
care that is provided by the private hospitals. Any new private hospital
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regulatory regime must consider the current regulatory regime as published in
Regulation 158 of 2015, is mainly concerned with the specifications of the
constructive building and does not extend to the quality and costs of service
rendered within that hospital.
5

PROF FONN

Can I ask one more hospital related question. In many

of the submissions, the idea has been put forward and you alluded to this
10

yourself, that what makes a hospital viable, is having the right combination of
specialists and so, to your knowledge, is there inducement to attract particular
specialists? What kinds of contractual relationships to your knowledge, exists

10

between doctors and hospitals and does SAMA provide any guidance on this?
So how does that system work?
DR GROOTBOOM

If I may respond to that, SAMA is not involved in the

discussions at that level, but what I am going to give to you, is a personal
observation, that there was a time where doctors used to practice in medical
20
15

centres far away from hospitals and after the new dispensation, a lot of the
big hospital groups bought the smaller hospitals and there was a competition
to attract the doctors.
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Now one of the key things that I personally observed is that if you work in
one hospital, you then don’t have to wake up at 6:00 and do ward rounds
between 6:00 and 8:00 through the traffic of Durban and go from hospital A
to hospital B to see your patients who are scattered all over. The other thing
5

is that you’ve got a complication in the course of your consultation, if you are
based in hospital X the whole day, you are able to leave and excuse yourself
from a patient and go and manage those patients.

10
I personally feel it has no financial bearing and people are not attracted, the
hospitals might decide that they won’t charge you for the first 3 months
10

because when you are starting practice, you don’t have anything. Your bed
entry has to be very high, but certainly, the trend and the regulatory regime
that we have with the Health Professions Council, is that the rates must be
marked related.
JUSTICE NGCOBO One hospital group has told us in its submission that it

20
15

subsidizes the rooms of the doctors, it offers doctors a share in the hospital, I
think they said 2%.
DR GROOTBOOM

Now that has been a continuous contentious issue

about the issue of shares. Judge I can tell you except for those doctors who
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have either set up the structures themselves or by de facto, end up owning a
big shareholding, because they’ve put money there to put up the structure.
The ordinary doctor, the shareholding is so small, that it would be an insult
for anybody to suggest that a colleague has been induced by that share. It
5

literally is a token it cannot influence any of your decisions about the
hospital.

10

The hospitals think that is an inducement, but it isn’t. It is less than 0.001%,
it is really very small and doctors in that hospital as a group have such small
shareholding that to me, I don’t think it worth discussing that very point to be

10

honest with you.
JUSTICE NGCOBO It is worth discussing to the extent that we are told it
happens and what we want to know, is why it happens, because to the extent
that we are told that it happens, then it means that those who are offered this,
see some value in it. You may not think it is, but those who get it, seem to

20
15

think it is.
DR GROOTBOOM

This is how it goes Judge…

JUSTICE NGCOBO If you will allow me to speak first, the reason why we
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are asking this, is because we want to understand why it happens, so there is
no issue here which cannot be discussed. Do you understand that?
DR GROOTBOOM

Yes I do. Again, I want to repeat that SAMA has got

no role in the contracts between doctors where they work and how they work.
5

It is an individual issue, it is an autonomous issue and it is not managed by
SAMA

10

. What I am saying is that my observation is that in

many instances, no hospital group will come to you and say Dr Grootboom
come and work in my hospital and I will offer you shares, I haven’t heard.
What I have heard, is that whilst you are there, you are given these shares.

10

You are told that you are not supposed to pay for the rooms and for the
electricity and that kind of thing, but the decision to practice in hospital X, is
usually a decision where you think that it will be convenient for you, you will
have enough clients in terms of the patient base in that particular area and all
those other considerations where your family is located, where the schools are

20
15

and that kind of thing.
PROF FONN

Can GP’s as well as specialists get admitting rights to

hospitals?
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DR GROOTBOOM

Yes.

DR MABASA

Just on the issue of the share issues, it is as Dr

Grootboom said, it has not prevailed.

However, I sit at the HPCSA’s

professional conduct hearing, where an issue of perverse incentive involved
5

radiologists it was an appeal Panel, where they wanted the people to refer for
radiology, to pay for the CT scan that they had bought for R7 million at that

10

time.

I think I have 10 lever arch files for that case. We then found it

unethical. What I am trying to say is that there are checks and balances for
any unethical behavior, also from the HPCSA, where it exists, so basically
10

whilst this may not be SAMA’s domain, there is definitely a check’s and
balances issue when it comes to perverse incentives.
The radiologists were removed from the role and they appealed and I sat in
the appeal committee and we upheld the conviction and sentence. In fact, the
one radiologist was given less whilst they realized that the appeal court in

20
15

Bloemfontein gave him 6 months before because they thought we forgot to
increase his penalty. So I am trying to say while SAMA may not be dealing
with this, there is a structure that deals with this to look after this and SAMA
wouldn’t encourage any perverse incentives on anyone and we will support
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any mechanism that would ensure that the professional practices ethically, but
for now, we do not have that evidence.
DR GROOTBOOM

In support of what has just been said, the South

African Medical Association, part of its core function, is to guide doctors to
5

practice ethically, because it is important for our patients and our people and
we, for that reason, have got a human rights law and ethics committee which

10

deals with those issues in guiding the profession and actually telling them
what is correct in terms of practice and what is not correct. Those issues are
regulated by the Health Professions Council.

10

MR BOTHA

Thank you Judge, we are near the end of our oral

submission. The last section which we wish to address you on today is the
scarcity of skills. The scarcity of skills in the medical field in South Afr ica,
particularly in certain specialist disciplines, cannot be disputed. The shortage
is both prevalent in both public and private sectors and we have alluded to it,
20
15

a number of times during our presentation today.
In both sectors, the concentration of medical professionals is primarily in the
urban areas, outlying and critically remote areas are understaffed. Now there
was one attempt to address this misalignment of healthcare resources and
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population need and that is contained in the National Health Act.

The

reallocation and redistribution of healthcare resources envisaged by the
certificate of need which is contained in Sections 36 through to 40, inclusive
of the National Health Act, we believe cannot address those prices, for the
5

simple reason that there are simply insufficient healthcare professionals in
both the private and public sectors.

It is impossible to move people who

don’t exist.
10
We respectfully submit that the solution will lie not in an allocation of private
healthcare resources to specific areas, but rather a sustainable and attractive
10

private healthcare industry in addition to a functioned and properly resourced
public healthcare sector. So to summarize the salient points which we wish
convey today in conclusion, SAMA has and will continue to provide its
coding services to the profession and indirectly to the benefit of the entire
industry.

20
15

SAMA does not derive any profit from its administration of its procedural
coding system. All income received from the sale of its coding publication,
the MDCM, the Medical Doctors Coding Manual, is used to defray
publication costs and subsidizes in part the salaries of the coding specialists
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employed to compile it.
Again, the regulatory vacuum in respect of guideline tariffs continues to be a
serious concern and continues to place medical practitioners who are the
foundation of the delivery of healthcare, at a serious disadvantage.
5

Finally, medical practitioners are the core of delivery of healthcare. Without
medical practitioners, there is no healthcare industry. Private or public, it

10

makes no difference, or medical practitioners must be permitted to participate
in all aspects of the private healthcare industry, including the determination
of professional fees, in a collective and meaningful manner.

10

We thank you for your kind attention and the opportunity to present to you
today.
DR NKONKI

Thank you for that presentation, the issue I want to

raise, is an issue that has been raised in submissions and it is with regards to
20
15

unbundling of codes and how stakeholders have raised that both medical
schemes and healthcare providers alike, abuse this process to generate more
revenue.

93 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 2

24 February 2016

___________________________________________________________________

In your presentation I think in Slide 6, you mentioned that SAMA monitors
and responds to any reports of abuse in its coding, so I would like to know
what have you found in your monitoring processes with regards to unbundling
and whether you think that is an issue.
5

DR GROOTBOOM

We have not got any statistics. We are aware that the

practice exists and on numerous occasions, we have said that the industry
10

standard is the procedural coding structure that SAMA has and the rules and
regulations that go with that and anybody who has been found foul of that,
SAMA is not going to defend, it is as simple as that.

10

DR NKONKI

Can I just ask a subsequent question with regards to

that. You have made a point that you have 2 components to SAMA. You
have one component which is an MPO and you have the trade union
component, so I would like to know with regards to what you have just said
now, what would be the role of the trade union component if there have been
20
15

issues raised with its members?
DR GROOTBOOM

The trade union functions on the whole for those

doctors who are fully employed, not in the private sector space. So, what
usually happens is that doctor X has coded this way and the codes are then
94 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 2

24 February 2016

___________________________________________________________________

sent to SAMA to adjudicate and SAMA writes and says these are the issues
and in the vast majority of cases, there is always an agreement on the part of
the practitioner that in fact he has erred and the whole structure is reversed.
Not only does it apply to medical schemes, even the Compensation for
5

Occupational Diseases COID office frequently asks us to adjudicate on those
ones and our adjudication is purely based on what is agreed upon, Peer

10

Reviewed and appears in the SAMA regulations.
DR NKONKI

So does SAMA then consider unbundling of codes

unethical?
10

DR GROOTBOOM

Yes it does, hence we have been strong in writing to

those individuals to inform them that they must change the way of doing
things.
DR BHENGU
20
15

I just want to follow up on the skills shortage. I just

want to know to what extent is the apparent shortage of specialist skills in
particular compounded by the fact that, well it is claimed that a lot of those
consultations actually should be happening at primary healthcare level. Why
this is important, as you can imagine, if we need to look at expenditure here,
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there is an issue if flu is treated where the consultation is going to be R1000
when it really should have been R300 or R400, so that is the first question I
have on the skills shortage and SAMA’s involvement.

5

DR GROOTBOOM

Dr Bhengu I am not sure I understand you?

DR BHENGU

I am just saying it is actually a point that the Panel

wants to look at in terms of the statistics, but just your comment. To what
10

extent is the claimed shortage of skill at specialist level compounded by the
fact that a lot of the consulting specialists in particular, may be seeing what
really should be seen at general practitioner level.

10

DR GROOTBOOM

I agree with you okay, sorry I understand where you

are going to. So what you are saying then is instead of them treating what a
specialist ends up doing, they end up treating patients who should not be
coming to them. It is a very difficult issue to control, because there was a
20
15

time when the medical schemes wanted to enforce that you cannot go to a
specialist without being referred, I am sure you are aware of that and one of
the key elements that came out of the regulatory body, is that patients have
got a right to go to whichever doctor they feel they need to in that instance.
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Now the impact of that, will obviously need to be studied in order for us to
say perhaps those people who consult the specialists, what effect has it caused
in terms of overload in the specialists that are involved in the private sector.
It may have an impact on cost.
5

Personally, I would not share that view,

because I am an orthopedic surgeon and there is no difference between my
consultation fee and that of a general practitioner and there is also no
difference between the procedures nowadays that they do and the ones that I

10

do, so the only differentiator, is my skill and his skill.
DR BHENGU

10

Okay, you have pre-empted the one, so I won’t

belabor, which was really the issue whether if you were to have a choice
between enforcement of a gatekeeper role, would you prefer that or basically
where you say you know what, for all of the primary conditions, there is
going to be tariff for primary conditions irrespective of whether it is seen at
specialist or general practitioner level. Would that be one way of looking at

2015

it?
DR GROOTBOOM

It might be one way, but it just depends on the funders,

because the funders feel that they should be any differentiation between the
doctors. Now there is a very interesting study that has been done, I am sure
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you have attended a few BHF conferences that is done around Uitenhage and
Port Elizabeth.

That study was actually channeling the workforce in the

motor industry via the GP, one independent practitioner group and go to the
specialist.
5

Now what comes out of that study, we are always told that there are financial
improvements. Nobody has told us about the quality, but evidence that I have

10

from specialists who work in that area is that patients are referred very late
and patients come up with complicated conditions which could have been
treated easier, so again, there is no easy answer to all these issues. It will

10

seem superficially that is the intervention that needs to be made, but there is
no easy answer to that.
DR BHENGU

Thank you, then the other part of…

JUSTICE NGCOBO Sorry why is that so?
20
15

DR GROOTBOOM

The person who is prevented from seeing a specialist,

is completing, he would want to go there, but the colleague who is looking
after the patient, feels that the patient is looking well after this patient,
because there are financial incentives for him to keep that patient there. Your
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funder says don’t refer, it is part of the contract, don’t refer to a specialist,
keep the patient there, don’t refer unnecessarily.
Now the question arises, what is going to be unnecessary in this situation, so
the point I am trying to make here, is that the independence of the doctor in
5

clinical decision making, is paramount in this process and it is something that
we really need to spread around the country, that clinical decisions must be

10

made by the professional who is trained to do and financial inducements
actually work against the population of this country.
DR BHENGU

10

Thank you, then the last one for me, the first 2 days of

this inquiry, we had lots of heartbreaking stories about patients or family
members who have been denied care because funders have refused to pay for
what actually turned out to be PMB’s. Now when we trace back, it would
seem like what hasn’t happened, is that the doctor, whether it is a GP or
specialist, failed to identify a PMB which obviously set off a series of events

20
15

which didn’t happen and should have happened.
Now I would like to know to what extent does SAMA take this seriously in
terms of training its doctors to identify PMB’s and what actually is in the
plan, because what is disturbing, one of the documents that we got, is from a
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SAMA official, I won’t name obviously, but some of the wording is quite
worrying.

My understanding and this is now from a SAMA official, my

understanding of PMB’s was when I got a job at CMS as a health economist,
most of my doctor friends do not even understand their PMB entitlements.
5

We paid for hypertension medicine out of pocket for a very long time, as we
did not know it was a PMB and then it is very much along this line, but while

10

it wouldn’t really be a primary concern as to how the doctor practices, but it
becomes important where patients are denied care that they bought purely
because the practitioner does not know, but does not even seem to think it is

10

their duty to know. What is SAMA’s view?
DR GROOTBOOM

Well we conduct courses across the country and make

them available, we run courses for the hospital groups, we run courses for the
funding industry and those courses are available for people to attend. You
may also want to know that I have had instances where my staff were asking
20
15

for authorization for a procedure and this is common around most parts of
Durban, that you wait for a week, because the person who has to adjudic ate is
an advisor who comes once a week and if the condition is a problem, then you
have to take the risk to implement the service and risk not being paid. That is
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the first thing.
The one very interesting one, was when the person on the other side, what is a
PMB on the funding side.

So it is a 2 way process and that to me, is a

reflection that we say we are teaching people, we have not done enough and if
5

you look at the statistics coming from the Council for Medical Schemes, the
vast majority of the complaints about PMBS, PMB’s which have been

10

motivated by doctors which have been refused, it is a vast majority of those,
that is what the appeal committee deals with every day.
So to say that people are not accessing their benefits because the doctors are

10

not actually advising them, is not entirely true, because on the other side of
the coin, is that the vast majority of complaints, relate precisely to PMB’s
which are denied from our people and the other thing is that I’ve got a
colleague who stays in Cape Town.

He is one of 2 hematologists in this

country, it took us a month to get a drug approved by one medical scheme and
20
15

that was the only one available for that particular patient and it was all about
costs, so those are the kinds of challenges that people make sweeping
statements of what doctors are doing, but this is a problem that is facing all of
us to honestly say that the system, the way it is working, because we are not
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talking to each other, we are not able to relate to the problems and correct
them.
DR MABASA

Let me just add a small aspect to this, that not all

doctors belong to SAMA, so whilst as SAMA we can do our best to try and
5

teach everyone, what happens to that doctor who doesn’t belong to SAMA?
So basically what I am trying to say, is that the sweeping statements are a

10

little bit on the dangerous side, but we must also never let the schemes off the
hook in terms of complicating the PMB debate and the PMB interpretation
and also the level of understanding of their own staff members and the

10

bureaucracy associated with negotiating the treated disease with somebody
who is in the office versus somebody who is confronted by a patient.
DR BHENGU

But just for clarity, I hear all your points, but just to be

clear, I am quoting a document dated 28 th January 2016 from the SAMA
office and that is the concern.

You can’t write this off as a doctor who

20
15

doesn’t take care to teach themselves, but this is at the leadership of the
medical professional level.
JUSTICE NGCOBO My recollection is that that letter indicates that he will
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recommend that the implement that is dealing with the PMB’s, if you look at
that very last page?
DR BHENGU

It basically says going forward, yes they will make

sure that the continuing education covers this, which basically says it hasn’ t
5

been happening.
JUSTICE NGCOBO So gentlemen I think this is what you have to

10

understand.

We are not talking about sweeping statements we are talking

about that correspondence. That correspondence is a fact, it is a letter which
is written by a doctor who from what he says, is a member of SAMA and I
10

think the question is not so much who is to blame or who has to take more
blame, the issue is there a problem in relation to this PMB and if there is a
problem from the medical profession side, how best to address it?
The funders are coming here we will raise the issue with them.

20
15

We are

raising this issue with you squarely because one of your own, this is what he
has told us and that is why we are raising it and the purpose of the exercise, is
to find out precisely what is the problem and how does one address the
problem in a way that is going to be beneficial to the patient.
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DR GROOTBOOM

Our input then will be structured as follows, that yes

we have a problem on both sides of the divide and therefore, it is a problem
that needs to be addressed and it needs to be addressed in 2 ways, by the
profession and it needs to be addressed by the funding industry and also the
5

population who access those benefits, to make them aware of what they are
entitled to and what they are not entitled to.

10

I am sure you have come across a lot of submissions to this inquiry about the
lack of knowledge on the other side, where patients are not aware of their
benefits and now we are being told that doctors also don’t know what to

10

advocate for their own patients that they are looking after, so it is a very
important message that we need to take forward and make sure that at least
instead of looking at removing that particular benefit, we look to see how we
can enhance it, so that everybody understands it in the first place and the
people who use those benefits and services, have got access to them.

20
15

JUSTICE NGCOBO It does strike me though that this is one of the
functions that your advocacy aspect might want to consider. Can I just ask
you this question, when I get sick, I am coughing, I have a headache and I
need to go to a doctor, now what information do I have at my disposal which
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will tell me that these are the doctors that can assist me. This is the quality of
the service that I am likely to get from doctor A, B, C and D and this is the
price that I will pay if I go to A and this is the price I get if I go to B, C and
D.
5

Do you accept that that information is quite vital if I am to make an informed
decision as to how best to manage my health? What information is there for

10

me to make those decisions?
DR GROBLER

If you are a medical scheme member, the member

would generally have availability of that information through their medical
10

scheme. They would advise them.
JUSTICE NGCOBO I mean from SAMA’s side, how do I know what
services are there and what the quality of service is like? I need this
information because I need to make an informed decision.

20
15

Is there

information that tells me the quality of the services that I am likely to get
from cardiologist 1 as opposed to cardiologist 2, what I am going to pay?
DR GROOTBOOM

SAMA would not be able to provide you with that

information. The only thing that SAMA will provide you with, depending on
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your locality, who are the specialists you need for your condition in your
area. They will be able to provide you with that.
JUSTICE NGCOBO At the very first hearings here, we had a Professor
Herbst who came to make an oral presentation. He went to a hospital and he
5

was seen by what I would gather would be an attending medical practitioner
at the hospital, who conducted what is called an ECG and thereafter, he said

10

not a single word to him, he disappeared came back later on and thereafter
said Dr so and so, the cardiologist is waiting for you.
No explanation given to him, as to what is wrong with him, no explanation as

10

to why he is being referred to this and not to another cardiologist. He comes
to this cardiologist who conducts the same tests that had just been done a
couple of minutes ago and then at the end of that process, I will just wait until
you decide who is going to answer this, because I want you to hear this
question as it is quite important, so I will repeat the question because I do

20
15

want to make sure that you have understood everything that I have said. Let’s
start over again.
The patient goes to a hospital, he is seen by a medical practitioner, he
conducts the ECG, disappears and comes back with not a word other than to
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say cardiologist is waiting for you in his rooms. He is not told why he has to
go there.

What other options are there? Shocked and panicking, he goes

straight to the cardiologist who then gets him to do the same tests that he had
just done a couple of minutes ago. At the end of that process, then he is told
5

please don’t leave without paying. He did not have money to pay he had
never been told that he would be required to pay before. Embarrassed, he had
to ask for time to go and pay

10
So those are the facts, so I would like to get a sense of what you would say to
that?
10

DR GROBLER

Justice, I hope that this is a very isolated case, because

it is an appalling narrative that you have sketched and it is certainly sub standard, unethical and cannot be condoned and this is exactly what we do not
stand for as SAMA.

20
15

JUSTICE NGCOBO The fact of the matter is that it happened and
something tells me it may be happening. What mechanisms are there to make
sure that these sorts of things, what you’ve described as unethical, do not
happen?
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DR MABASA

Justice

I

think

this

issue

where

an

individual

practitioner is seen to have practiced sub-standard, there is a channel of
complaint and the best route there for us, is to note what goes on at the
HPCSA, which is where this complaint should land. The reason for that is
5

that as SAMA, we do not have the capacity to penalize or discipline
practitioners who have practiced unethically such as this case.

10

However, in our ethics lessons that we give every time, which is why in the
CPD points, ethics are emphasized.

We make sure that we tell our

practitioners what is good to do and what is bad to do and that we as SAMA,
10

do at all costs and we will never defend anyone who is found falling short in
that regard. We will also join those that condemn them, which is why we
appreciate the presence of other statutory bodies that deal with matters like
these.
Unfortunately, when this happens, it can be seen to be an issue that is general,

20
15

but in reality, it is practitioner specific, but at the same time, we need to be
made aware of it, but unfortunately, patients can’t complain to us regarding
the standard of care. The first port of call may be the hospital itself, but at
the end, the last port of call will be the HPCSA which deals with this, where
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our members sit in the Panels such as I do and then we will definitely have a
very dim view of this kind of behavior.
DR GROOTBOOM

What would happen normally in a private hospital, is

that a person has got recourse to the CEO of the hospital. Now in the not so
5

distant past, they would also have recourse to the local branch of SAMA who
then calls the colleagues and says these are the allegations or complaints

10

against you, can you please provide us with a response. If the colleague fails,
we would then refer that case to the Health Professions Council which is the
body that has got statutory powers to regulate.

10

I want to confirm what Dr Grobler said, this is a very bad, very unethical
behavior to behave in that particular fashion. It is frowned upon by all and
sundry across the length and breadth of this country.
JUSTICE NGCOBO I think the issue is not so much what recourse the

20
15

person has. I think the issue is how to prevent that. There is something
called preventative medicine where you take steps to prevent something as
opposed to treating a person after. How, does one deal with this, because let
me explain this further. As a patient, I would like to avoid having to go to
that doctor, but how do I know that doctor behaves in that fashion? What
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information do I have? I would like to avoid going to that cardiologis t, but
what information do I have, because this is just not there. You only come to
know how bad or good the treatment is once you experience it.
Has SAMA given consideration to these matters, in particular the information
5

that is crucial to the patient to make a decision, decisions such as hospitals
that I would like to be treated from. For example, if you live somewhere in

10

Phoenix for example, your nearest hospital would be somewhere in
Umhlanga, then you would have St. Augustines or the other hospital, so I may
prefer to be admitted to the nearest hospital where my family can come in, but

10

sometimes you don’t get to that point.
You simply get admitted to where the specialist is. How does one address
those issues?
DR GROOTBOOM

20
15

It is addressed at various levels. I am just addressing

the issue of prevention. It is compulsory for every medical student in this
country, to have been through ethic lectures, addressing those issues on how
to deal with patients. It is also incumbent upon every doctor in this c ountry,
that there should be a continued process of reinforcing those particular
principles in terms of the Health Professions Council.
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As far as SAMA is concerned, it is involved in those continued professional
developments and professional issues. When issues like this happen, there is
also an avenue on our website where there are examples to say you shouldn’t
do X, you shouldn’t do that, but it is a communication that goes to our
5

members in terms of telling them what not to do in certain situations.
We have no communication with the general public in terms of identifying

10

who is good and who is bad in any situation, in any locality in terms of
hospitals, we don’t have that facility. Certainly, part of the core function is to
make sure that we educate them and as I said, that process starts at the

10

medical school and we do take cognizance of issues that come out on an
ongoing basis and those issues are addressed along the lines that I have
mentioned previously.
JUSTICE NGCOBO In so far as the regulatory concerns that you have, you
have only referred to the reference price list, but is there another regulatory

20
15

issue that you would like to draw to our attention which you believe has an
impact on access to healthcare services?
DR GROOTBOOM

One of those regulatory services, is and I am talking

just across the board, the barrier to entry is very high in the healthcare sector
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across the board whether they want to open a Private Practice or a private
hospital, that is the first thing. The other one relates to the d e-clarity order
that was meted to the association, because the effect of those negotiations
which used to take place and it is actually one of the core things that
5

happened as I mentioned in 1947, was that there was a recognition on the part
of practitioners in Private Practice that need to put something back to the
community.

10
Therefore, there needed to be a consideration for those people who cannot
afford the high Private Practice fees that they need to be reimbursed at a
10

certain level so that the services are affordable, so that they can improve
access. What the de-clarity order had done, is to prevent us from getting
involved in all of those things, because those negotiations were critical to say
these are the costs, this is what affordable and this is where we can meet
halfway and that was to me, a key consideration that we are not able to do in

2015

the current regulatory environment presently.
DR MABASA

The Chairperson has used deep words.

We are

basically calling for an environment where we are allowed to negotiate again,
so that we can be able to regulate the fees and that ruling in 2004, should be
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repealed.
DR GROBLER

Just on the aspect of alternative reimbursement

models, we want to for example, generate a global fee which would include
the hospital and all service providers. There are regulatory impediments to
5

paying one lump fee to a group of conjoined individuals treating a specific
condition, so that would require a regulatory change to allow a global fee to

10

be paid and then the individuals to then manage that money internally.
JUSTICE NGCOBO We also heard this week, one of the concerns is that
medical practitioners are not allowed to sell devices. What is your attitude to

10

that?
DR GROOTBOOM

It is a big problem. The first thing is that we don’t

know what the costs are, but I can assure you that Judge, one device can vary
from R10 000 to R50 000, depending how resolute you are as a doctor to be
20
15

able to have your patient to access that device.
There was a time when the medical schemes within the regulatory framework
would say they needed to have a certain threshold in terms of their ability to
be solvent.

The solvency ratios were dictated to about 25%.

What then
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happened with the schemes, to actually lower the benefit structures, that had a
huge impact in the industry where I worked because then patients who needed
a knee replacement could not access it.
We had to sit around with the people who supply those instruments and say
5

look, you either match it or you go away. Unfortunately, it is not many of us
who are prepared to do that, but some of us who are aware that our

10

communities do not have the financial muscle to be able to pay the difference
and therefore, it will make sense that there is at the very least, transparency in
what the actual costs of those devices are.

10

As I sit here, you go to this player in the industry and you go to another play,
nobody is prepared to tell you what the costs are. They will just tell you that
in the private sector, we charge this month and in the public sector, we ch arge
this much, but they don’t tell you how much it costs them to get that device
landed in South Africa.

20
15

JUSTICE NGCOBO I guess what I am trying to find out is medical
practitioners want to get into the business of selling devices?
DR GROOTBOOM

It would help yes and as I say, I don’t know how far
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that could be taken, but it is certainly a consideration to be made and we feel
we then are able to be in a situation where you are informed, because in your
providing of the service, you are going to factor in how much it costs to
provide that particular device and therefore, yes it would be advantageous
5

that the practitioner then is able to provide that service.
JUSTICE NGCOBO To sell to patients?

10

DR GROOTBOOM

For ease of access, for ease of availability.

JUSTICE NGCOBO Does it not raise perhaps issues of conflict of interest.
I mean here you are, you have these devices that you have to sell . Is there a
10

risk perhaps that it might provide an incentive to prescribe a device even in
circumstances where strictly speaking, it is not necessary?
DR GROOTBOOM

The key word there is strictly speaking is not

necessary and it is perhaps going to open up a situation where there is
20
15

certainly going to be a conflict of interest, because you are talking about
monies here and again with the barriers that we have in terms of the person
who accesses the service, has got no basic knowledge of what that service
costs.
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JUSTICE NGCOBO Okay very well, gentlemen I think we have come to the
end of your presentation, but is there anything that you want to…
DRS VAN GENT

You touched upon a subject that I think is very

important and that is the connection to the absence of a reference price list.
5

You mentioned the tendency of medical specialists to over-service or underservice. I think it was in the presentation of Mr. Botha. We refer to that as

10

supply induced demands that phenomenon, economists use that type of word
for it and of course there is a financial element in it. You mentioned that
medical specialists would be inclined to do that, because they allegedly are

10

not covered by the rates that the schemes grant them.
There is also an ethical medical element to over-supply either in a number of
admissions or the type of treatment, so I was surprised to learn that in your
presentation, you mentioned this and you mentioned it in the context of an
absence of a reference price list, so I would like to have your comments on

20
15

that, as to how does that fit into the ethical rules of your organization?
DR BOTHA

I think the misunderstanding might have arrived as

medical doctors not as specialists, we distinguish between medical specialists
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servicing and it does occur. The thrust that I was intending to make with that
point, was that the medical doctor and particularly general practitioners in
your network preferred provider arrangements, are over a barrel financially,
so they seek ways to work the system in order to make ends meet or to
5

generate greater income and one of the ways that this has occurred, they are
almost forced into stealing to stay alive.

10

The over-servicing and under-servicing of patients are methods that are used,
but they are almost compelled to do that, so it is not only in the context of the
absence of a reference price list, but more specifically in terms of

10

disadvantageous network contracts with medical schemes.
DRS VAN GENT

It doesn’t make it any better of course.

DR GROBLER

Any fee for service environment does have the

inducement of over-servicing. In the more controlled capitation environment,
20
15

there is the tendency to under-service, so what everybody is grappling with,
are the quality and outcome measures that would induce more normative
behavior, better outcomes that are quality driven and also cost effec tive, so
that is the ideal world.
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DRS VAN GENT

I fully agree and I think Mr. Botha used the word

stealing in this context, so obviously there is, I know the connotation of a fee
for service system as opposed to a kept system, but still there is an ethical
aspect and a medical aspect I expect on this, so where does SAMA stand on
5

this issue? How do you communicate with your members on this issue?
DR GROOTBOOM

10

Like all things ethical, this is one of the things that is

being emphasized by the association in terms of over-servicing, so it is a
constant communication once the issues are brought to our attention to make
members aware that there are certain practices which are not acceptable and

10

we as an association, will frown upon it if a colleague is accused or been
found falling foul of the ethical rules, so we are quite clear about that.
You brought up a very important point about the footprint that goes to the
private hospitals and you mentioned the specialists. I am not sure how aware
you are that most of the benefit structures that are provided for by the funding

20
15

industry, are actually in their very structure, are hospicentric. One of the big
administrators made it very clear that it is very difficult to fund or insure an
out of hospital event and therefore, what in the end happens is that Dr
Grootboom just finds that the patient has been admitted or the patient is
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actually lying in a hospital and he has to take care of that patient, so there are
various ways that the public themselves try to access their benef its and get
themselves admitted.
Both our members, both the doctors and the public, have got something to do
5

with all that and the difficulty is for people to be able to, because this person
can afford to pay R1500 for his family and suddenly realize that he needs a

10

certain service and that service is only available only if he is in a hospital,
that is part of the elements that we have observed, has actually pushed the
hospital admissions.

10

The other one of course is the increasing burden of diseases that we have seen
from the 1990’s up to now and the failure of the public healthcare system that
we’ve seen in front of our eyes crumbling.
So the issues are not that simple, but typically South Africans are involved in

20
15

a blame game and it is very important that out of this activity, we need to relook at how we do things in this country and make sure that the public out
there, has got a lot to benefit, because we owe it to them to make sure that the
system works and is sustainable and we don’t lose the doctors that are in this
country.
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PROF FONN

I want to exploit you for a second if I may, because

you are an orthopedic surgeon. How often does it happen when you are going
to theatre, that a patient has to be cancelled or an intervention delayed
because the general health of the patient as assessed by the anesthetist is only
5

discovered to be sub-standard just before the theatre, really, sometimes, often,
very often?

10

DR GROOTBOOM

All I can say in the last 5 years, I can’t remember any.

DR GROBLER

Sometimes the financial health is not an order, the

authorization has not come through.
10

JUSTICE NGCOBO This last week we had a presentation by the World
Health Organization and I wonder if you have had a look at their studies and
if you haven’t, would you please take time just to go through some of the
information that they have provided?

20
15

The other thing that I wanted to draw your attention to is the fact that we have
issued a revised statement of issues. I don’t know whether you have had time
to reflect on that, so as to address more fully some of the issues that we raised
in the statement of issues, so that when you come back later on to deal in
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more detail with competitive dynamics, but one thing that I thought I couldn’t
resist putting to you and I think Dr Grootboom you triggered this, so if there
is anyone to blame, you have to blame yourself.
You said something about admitting patients when in fact it is not necessary
5

to do because of the way things operate. One of the studies indicated that
there is a very high admission rate in South Africa which is above the normal

10

rate and yet, the average length of stay is far less. Do you know what would
be the explanation for that?
DR GROOTBOOM

10

I have heard that comment and I have been contacted

by the media to make comments about that and I said I am not prepared to do
that and I will do that here in this forum.
JUSTICE NGCOBO That was very generous of you.
DR GROOTBOOM

20
15

Yes indeed there is a high admission rate and again,

the length of stay is very low and doctors have no control about that. It is
either, you convince the family to pay more and the funder, or the funder is
not going to pay, so you have to find various ways. As I said, one of the
disadvantages of a privately funded healthcare system is the fact that the
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autonomy for clinical decision making has been taken away from the doctors.
It is actually not to the benefit of the people in this country, to be controlled
by a funder, because they don’t understand how sick that patient is, so that is
the current reality that we have.
5

To an extent where there are instances where the hospital tells you to
discharge this patient, because he has finished his benefits. You as a doctor,

10

you have to stand up and say that he is not going anywhere he is not going to
pay a cent more. I don’t know how many of those doctors are able to do that,
but that is the current reality and also, you then find that the State don’t want

10

to accept those patients anymore, so there is not much to do. Part of the
reason why the length of stay might be skewed, is that those patients didn’t
need to be there anyway.
JUSTICE NGCOBO I think that is the proper explanation for that yes.
There are a number of issues which we would have loved to have explored

20
15

with you, but you are coming back and I will be very grateful when you come
back, you would have applied your mind to that study by the World Health
Organization.
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DR GROOTBOOM

I was in the first presentation of that study. I just need

to go and reflect on it and then I promise I will come back to you with som e
answers to your questions.
JUSTICE NGCOBO Is there anything that you gentlemen want to say? I
5

think we have exhausted most of the issues. May I take this opportunity to
thank you for making time, leaving your practice to come and talk to us about

10

these important issues, thank you so much.
DR GROOTBOOM

Thank you for the opportunity and I honestly hope that

we are going to get a good outcome, because from what I have seen in the
10

media, you have been very thorough in interrogating the issues and we are
hopeful that what we have decided about 2 years ago, is going to bring a good
outcome thank you very much.
JUSTICE NGCOBO Thank you.

20

15

[END OF FIRST SESSION]
[START OF SECOND SESSION]
JUSTICE NGCOBO

Are we all set to go? Yes, very well. I think what would
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be helpful is perhaps if you would just for the record place on record who is part of the
Panel and how we’re going to structure the presentation. Thank you.
MS ZIMMELMAN
Natalie
5

Zimmelman.

Thank you very much for the opportunity. My name is
I

am representing

the

South

African

Society of

Anaesthesiologists. The name of our Panels are on the first slide of the presentation so
the spelling can be gained from that as well.

10

JUSTICE NGCOBO

Excellent.

MS ZIMMELMAN

I’m joined by Dr Sakai Ndemera who is to my right.

Next to him is Dr Andre Roux and next to him is Dr Japie Marais.
10

JUSTICE NGCOBO

Yes.

MS ZIMMELMAN

The first three of us, Dr Ndemera and Dr Roux, will be

doing a presentation and all four of us available for questions.
20

15

JUSTICE NGCOBO

Yes.

MS ZIMMELMAN

So you can, the scribes can see the spelling of the names

over there. I think mine is the most difficult of the lot.
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JUSTICE NGCOBO

Well, just to make sure that the only additional document

apart from those documents that you’ve sent to us you written submissions, your
responses to what the stakeholders have raised, it’s this presentation.

5

10

10

MS ZIMMELMAN

That’s correct, sir.

JUSTICE NGCOBO

Excellent. Okay, go ahead then. Thank you.

MS ZIMMELMAN

Thank you very much.

So have the scribes got the

names? I’ll come back to you.
JUSTICE NGCOBO

I’m sure they will, thank you.

MS ZIMMELMAN

Yes, okay. I’m trying to get the control to work, point at

that gentleman.

Thank you.

All right.

The South African Society of

Anaesthesiologists is a volunteer-based association that is constituted under SAMA so
a lot of our presentation will be taking some of what they’ve said and focussing it on a
20

specific group of people and we will do our best not to duplicate anything that has
already been presented. We represent approximately 1 700 members which is very

15

large for a specialist grouping. That includes about 1 100 specialists, about 150 GP
anaesthetists who are GPs who perhaps have a diploma in anaesthesia or certainly
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provide anaesthesia, about 330 registrars and a number of nurses who work in the
anaesthesia and recovery room environment.
Our mission is to lead the practice and science of anaesthesia, to enhance patients’
safety and the sustainability of the profession. In order to help the society perform its
5

function they decided to employ a full time staff member so that is myself. So I’m the
only person that is working for the society on a permanent basis so all of the rest of our

10

members are volunteers and my colleagues are here today as volunteers and giving of
their time to do so and therefore also giving of their income to do so.
Dr Ndemera works in a Private Practice in Durban, it’s one of the largest practices in

10

the country, and has travelled to be with us today. He’s also a council member and
therefore represents the views of our membership in total. Dr Roux is joining us. He’s
a Pretoria-based practitioner. He also consults to a billing company and sits on the
board of directors of a day clinic association so has also again a broader perspective of
what we’re talking about. Dr Marais has been involved with the society on its council

20
15

and also on the formation of its Private Practice business unit for a number of years and
he is our expert on the stakeholder engagement and coding and member Peer Review
and guidance. So we wanted to have the right expertise with us.
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But before I carry on with the full presentation I just wanted to state that I’m not a
clinician. I was brought into the society as a professional body expert really and I
come from a completely different sector. And one of the things that has really, really
5

captured me about this profession right from the start is that it is incredibly caring and
they are first and foremost doctors.

10

And I was trying to give consultation to one of our members and I was saying to them
you have to bill your normal rate. You must charge what you must charge. And the
guy looked at me and said, you know, Natalie, you must remember I’m still a doctor

10

and no matter what happens the patient must be looked after. So from a relative
outsider’s point of view I’ve been very impressed by the way the medical practitioners
approach that. You won’t find another profession where the person says I’ll give the
service and maybe I’ll get paid at a later stage if I’m lucky. So I think we must bear
that in mind.

20
15

We represent over 95% of the anaesthesiologists in the country and unlike other
professional bodies in the sector we represent both the public and the private and the
academia so we’re a very strong society as a result because we’ve got all the skills that
we can call upon. We do a lot of things like issuing of practice and practice guidelines
127 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 2

24 February 2016

___________________________________________________________________

and position statements. We are consulted quite considerably by members of the press,
by members of the public, by members of the regulators, by the medical schemes
themselves to adjudicate and give fair opinion on the behaviour of our members or
others. So is this billing correct? Should it be done this way?
5

And like with the position on SAMA we are very unafraid to say if we disagree with
the behaviour of a member because we believe a well-regulated and highly ethical

10

profession suits the benefit of all of us. So we’re not going to just stand back and say
defend our member just because they’re our member. We want all of our members to
behave in as ethical a manner as possible and we will give our opinions in that matter.

10

Again we’re also responsible for a lot of education activities. Our congress starts this
weekend unfortunately at the University of the Free State which is not ideal at this
point in time but we hope to have a lot of engagement on that. I’m going to hand over
directly to Dr Ndemera to talk to us a little bit about the skills and what is requires to
be an anaesthesiologist.

20
15

DR NDEMERA

Thank you, Justice Ngcobo, and your Panel and

everyone in attendance. I’m just going to briefly over about ten minutes or so try and
paint a picture of what an anaesthesiologist is and what we do. Now, the word
anaesthesia is derived from two Greek words an and aisthēsis which basically means
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no sensation. And an anaesthesiologist is a specialist doctor primarily responsible for
the safety and well-being of a patient before, during and after surgery. This may
include placing them in a state of controlled unconsciousness called general
anaesthesia, the provision of regional anaesthesia where only a part of the body is made
5

numb, or administering sedation when necessary for the relief of pain and anxiety.
Everyone is familiar with the Michael Jackson case where someone who was not
qualified administered sedation and we all know the tragic consequences of that.

10
Due to limited contact with patients we are perceived as an expensive but maybe a
necessary evil. Quite a number of our patients actually think we are not doctors. To
10

become an anaesthesiologist one first trains as a medical doctor and completes an
internship. Nowadays it’s followed by community service. Most people who come to
specialise start with a diploma which takes about a year to do. There’s an exam
involved as well. The training to become an anaesthesiologist involves supervised
clinical work, study, examinations and practical demonstrations and assistance with

2015

more experienced members of staff, either lecturers or those senior to you.
In total it takes about 12 to 13 years from the day you enlist as a medical student to
become a registered specialist anaesthesiologist. Some have to rewrite some of their
exams which may even prolong the training. One can also work as an anaesthetist with
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or without a diploma. Such a practitioner has many restrictions to the complexity of
the cases that they can do without supervision.

Due to the shortage of

anaesthesiologists in South Africa a large number of patients are operated on under the
care of such doctors both in public and the private healthcare sector. We believe that
5

specialisation improves patient safety and comfort. I think now and again I will come
back to that word safety, safety, safety because I think it is important.

10

Most of the advances in modern surgery have been facilitated by the ability of the
modern anaesthesiologist to anaesthetise patients for riskier procedures. There’s a
common joke that goes around that the anaesthesiologist keeps the patient alive while

10

the surgeon tries hard to kill them. An anaesthetic and everyday practice involves
several steps. The anaesthetist comes and sees you and does a preoperative evaluation
during which they take a medical history, they take a surgical history, they take an
anaesthetic history. They examine the patient to try and see what risks there are on the
patient. We also review any investigations that may have been done like bloods, ECGs

2015

and other specialist procedures that may have been done before they come to surgery.
Then one formulates an anaesthetic plan where you decide whether they are going to be
asleep or whether they’re going to have sedation or a local anaesthetic block. Then one
obtains consent from the patient. We explain the risk factors and the anaesthetic that
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best suits the patient and their procedure.

The costs of the anaesthetic are also

explained and the likely shortfall in the bill depending on their funder if we know what
their funder will pay is explained to the patient. The anaesthetic plan sometimes has to
be changed depending on patient preference but always with due regard to safety.
5

Anxiety medicines, blood pressure medicines, sugar control treatments and sometimes
asthma treatments are given when necessary. Then during the anaesthetic the patient is

10

monitored directly by the anaesthetist from the beginning of the operation until the end.
Patient comfort, pain control and safety are paramount. One anaesthetist looks after
one patient at a time in the theatre. It is both illegal and dangerous for an anaesthetist

10

to look after more than patient at a time for most procedures. I think a notable
exclusion would be a labour epidural because we do the epidural and leave it to be
monitored by the qualified midwives but we are available in case there is are
complications at any time.
At the end of the anaesthetic the patient is transferred to the recovery room where they

20
15

are looked after by trained recovery room nurses once the anaesthetist feels it is safe to
leave the patient there. Further medicines may be required to control pain, nausea,
vomiting and other problems that may arise after surgery and anaesthetic. Only when
the patient is adequately recovered and treated are they allowed to be transferred either
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to the ward or to the Intensive Care as necessary.

Sometimes one has to do a

postoperative visit if there is more care required or if there is an explanation that needs
to be done to the patient about what may have happened during the anaesthetic.
Anaesthetists are also teachers. We help in training our junior colleagues to become
5

specialists. We are also intimately involved in the teaching of other trainees in fields
that are aligned to anaesthesia such as nurses, technicians and ambulance personnel.

10

Most of these lectures and teaching done by those in Private Practice are actually for no
pay. Anaesthetists are also learners. There is continuing reading and studying to be
done, continued medical education that some are emphasised. We study ethics, we

10

study new procedures, we study new diseases, new medicines and equipment. So at
any time we are always studying.
So in summary if one asks what does an anaesthetist do there’s a few points here. It’s
preoperative evaluation of surgical patients and preparation, resuscitation and
stabilisation of patients in the emergency department, Intensive Care medicine where

20
15

patients may or may not be on life support, transport of acutely ill and injured patients,
pre-hospital emergency care which might also be part of transporting, and pain
medicine including the relief of postoperative main which is the commonest, acute pain
medicine and the management of acute and theatre teams, then chronic and cancer pain
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management, the provision of sedation for endoscopic procedures like some procedures
that are done in radiology departments, in dentistry, which may actually be outside of
the theatre environment.
We are service providers who are called in to provide our services and expertise
5

whenever it is necessary. Anaesthesia is an intense process which requires high levels
of vigilance and technical skills. The anaesthetist has to be calm in stressful situations

10

and also warm and caring to patients and their families. It is constantly compared to
flying an aeroplane and indeed there are many similarities. Anaesthetists usually are
almost unnoticed. Basically we fly under the radar until something seriously goes

10

wrong.
We also take lots of psychological strain both from our professional work, family
relationships and hospital working hours and this is compounded by the added stress of
running our practices in Private Practice and dealing with ever onerous funder
requirements and sometimes unreasonable reluctance to pay bills by both funders and

20
15

patients. We have recently lost quite a few colleagues due to suicide. Our rate is
actually higher than most professions although this might be explained by our easy
access to legal drugs and knowledge of how to use them. Either way it is tragic.
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What skills does the country have for anaesthesia? Very little surgery can be done
without an anaesthetist in attendance. Even some types of surgery perceived as minor
require an anaesthetist to monitor the patient while the surgeon concentrates on the
operation. One typical example is eye surgery. Some ophthalmologists do their own
5

blocks but sometimes the block might penetrate the brain and anaesthetists may be
required to resuscitate the patient. Every second counts when things go wrong during
an anaesthetic. It may be a matter of life or death. Reliance on undertrained personnel

10

to give anaesthesia increases the risk to the patient. As such it should be the ultimate
aim of every health authority to have as many anaesthetists as possible per given

10

population.
South Africa’s population was about 54 million in 2014 and is estimated to have gone
to just under 55 million in 2015. The number of specialists to service this population
did not increase in tandem. We continue to lose numbers to foreign recruitment,
retirement, death and our training programmes are not keeping up. There are a few

2015

international figures of the number of anaesthetists per given population that other
countries have got. The best that I could find was that of Australia which has got 18.1
– this is a 2014 figure – 18.1 anaesthetists for every 100 000 population. The United
States of America has got 14.44. Canada has nine. The United Kingdom has 9.6. The
country that we probably are usually equated to in terms of the state of our
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development, Brazil, has got 8.5. We sadly have got only 2.66. Low and middle
income countries have got less than one per 100 000.
Peri-operative deaths and injury to patients are higher in countries where there are low
numbers of specialists.
5

Unfortunately no one can definitively state the optimum

number of anaesthesiologist per population. Suffice it to say that even those countries
quoted above which have better coverage are still actively trying to recruit and train to

10

improve their coverage. I’ve done locums in New Zealand and they still need more
people at any time. The other surprising thing is that many of the anaesthetists that you
find in Australia and New Zealand are from South Africa.

10

Most people will need anaesthetic services at some point in time in their lives. The
consequences of the scarcity of skills: affordable and high quality healthcare requires
suitably qualified manpower. As far as anaesthesia is involved this means long periods
of training and sacrifice by both the trainers and the trainees. Without a carrot at the
end no one will waste their time pursuing a profession that does not appropriately

20
15

reward the effort expended. Most doctors have loans to pay, family to support, bonds
to pay by the time they complete their primary degree. When you are training your
income is not always the best so you have to hang in there for longer before you can
start earning income as a specialist.
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Given the choice between being anaesthetised by an expert or by an anaesthesiologist
who’s fully trained and a non-expert I’m sure most patients would choose the expert,
especially those who come to Private Practice. The end result of scarce skills manifests
itself in increased perioperative morbidity and mortality which basically means injury
5

to the patients and death. Overworked doctors who are fatigued, suffer from low
morale are more like to make mistakes.

10

Burnout has been identified as an occupational hazard in the medical field in general
and it would affect anaesthetists even more because of the long hours, sustained
vigilance, unpredictability of stressful situations, fear of litigation and production

10

pressure. By production pressure I mean the time interval between or the gap between
cases. You are under pressure to do the next case, do the next case, either because the
lists are long or because the surgeon numbers are more and they need to get patients
done.
Already some specialists as I have mentioned do locums overseas which are quite

20
15

lucrative compared to what we get here which means that we lose their services for part
of the year. Potential solutions: I think the best line is train, train and train. We need
more specialist posts in the teaching hospitals. The more specialists the country has the
less complications one has and I believe also the more competition there will be for our
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services. It would probably be a good idea to involve private specialists more in
teaching programmes besides just going to work at government hospitals in our part
time like some do. Then increased remuneration to those who are in government
practice to give them an incentive to stay and teach. We have lost quite a number of
5

specialist anaesthesiologists who have gone overseas and been offered professorships
and are shining lights wherever they have gone.

10

As a foreigner myself when I first came to South Africa I’m acutely aware of the
reluctance to allow employment of foreigners in the local system because it takes away
local jobs. However there are some who come in already qualified, are prepared to do

10

the exams here, and I have a feeling that they also could be allowed to come in and
help bridge the gaps. Then of course everyone talks about crime in the country. We
waste lots of money in all the hospitals, both government and Private Practice, treating
the injuries that are sustained from crime, from road accidents and related disorders.
The barriers to addressing skills shortages I think it’s really just financial. Specialist

20
15

training is not cheap. Although while you are training usually you are doing some
work in return. I believe the government has to take it upon themselves to actively
support training programmes. There’s probably a bit of lack of mentoring and career
guidance, so much so that most medical students when they start don’t even know what
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anaesthesia is and I think it is our job to conscientise them to anaesthesiology as an
option for specialisation. I’m sure racial and gender equity are being addressed by
university departments as we speak.
Someone earlier on talked about medical practitioner independence.
5

The Health

Professions Council of South Africa has got rules which enforce ethical obligations to
the doctors, our ethical obligations to the patients. They are premised on the principle

10

of beneficence and non-maleficence. Loosely translated beneficence means doing
what is good for the patient which includes giving the right treatment options, offering
best care and where necessary not treating aggressively where there’s no benefit to the

10

patient.
Non-maleficence follows the dictum of doing no harm.

It may include avoiding

procedures one is not well-trained to do or which will leave the patient worse off than
they started. It also includes financial harm. The Health Professions Council has
traditionally prohibited employment by hospital groups as this takes away that
20
15

independence of the doctor to make clinical decisions that may be in conflict with those
of the employer. And we believe that the employer is not always patient oriented and
is not bound by the same level of responsibility.
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The consequent competition of direct employment, we believe it will be very easy for
the big hospital groups to employ specialists by offering attractive packages. However
there will be unintended consequences of knocking out the smaller clinics that run
cheaper day care centres or day theatres because they won’t be able to compete in such
5

an environment at the beginning. So you’ll still probably come to a point where most
of the specialists will end up in the big private hospitals and the smaller clinics that
actually do save money for the funders will be taken out of business.

10
Fee for service provides an incentive to work harder than one would if they were on
fixed salaries and that applies almost everywhere there’s a fee for service issue.
10

Networks have been suggested to negotiate fees free from co-payments for patients. It
may not always work if there’s no uptake or if there’s a low uptake especially where
the offerings are too low as at present in most cases which will be argued a bit later on.
Alternative reimbursement models involve fixing the total price for a procedure. The
procedure is then expected to be done within a set fee.

20
15

If there’s no complications, if there’s no leakage or loss of equipment, drugs, prolonged
stay in hospital, there is a profit to be made. The risk of this is that shortcuts may be
taken which may not be safe for the patient. There are a few alternative reimbursement
models that have been touted around at the moment which are contentious because
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although they are based on overseas models they don’t take the local context into
totality. For us to be able to work in such an environment we need appropriately
trained nurses. We need the proper facilities.
The importance of strong and efficient regulatory environment: policing of specialists
5

takes several forms. Already mentioned is the Health Professions Council which
disciplines errant doctors that may need sanction or punishment. The only problem

10

that has been going on at the moment, I think everyone is aware that the Health
Professions Council is probably at best dysfunctional, at worst non-functional. There’s
lots of what we feel are nebulous prosecutions of our members. By the time you are

10

found innocent you have attended several hearings where either the patient does not
pitch or there’s a postponement. It takes a toll on the practitioners involved.
Another regulatory environment that we live under is the Consumer Protection Act
which our understanding is that it compels me as the provider to inform the patient in
full what they are in for both procedurally and financially. Then litigation, we are

20
15

always under the cloud of potential litigation. While sometimes it is abused it is a
deterrent to negligent or unacceptable practice so it does serve a purpose to regulate our
practice. SASA as an organisation plays a large role in recommending guidelines on
practice and proper billing. These are often used as references when one of our own
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members infringes and we tend to give lots of input into that.

Peer Review

mechanisms exist within the organisation as a barometer of what is accepted practice
and what is not.
Before I conclude I will take the liberty to advertise anaesthesiology as it is my
5

profession. I’ve said a lot of things that are probably negative about the environment in
which we practice but I must mention that it is also a very rewarding profession. It has

10

a very human face to it. We are the patient’s advocate. We look after them when they
are at most vulnerable even when they are facing death. It is quite uplifting to get them
safely through their anaesthetic no matter how difficult.

10

Those thank you letters we get from patients and relatives make me look forward to
coming back another day to anaesthetise more patients. And I would suggest to
everyone that as much as we can we are a threatened profession. The numbers are few.
We must encourage our cousins, our children to look at anaesthesiology as a potential
profession. I hope I have provided a picture of who we are, what we do, and some of

20
15

our challenges which ultimately affect the price everyone pays for their anaesthetic. I
think I will now hand over to my esteemed colleague, Dr Roux, to do the financial side
of our presentation.
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JUSTICE NGCOBO

Thank you, Dr Ndemera. Yes.

DR ROUX

Thank you, Justice Ngcobo.

The individual medical

practitioner and specifically the individual anaesthetist holds very little market power.
In terms of the competition ruling of 2003 SASA is not allowed to set, negotiate or
5

even suggest tariffs as a group. And each individual or individual practice has to set
their own tariffs. All contracting with patients, funders, the alternative reimbursement

10

models and all of those has to be done on an individual basis or on a practice. So
largely any negotiating strength has been removed from the society or the anaesthetist
even though we are the largest specialist group in the country.

10

While the individual hospitals and the business entities are allowed to legally set prices
and negotiate deals we’ve been practically prohibited from this because we have no
collective ability to do it. We are governed by both common law including the
Consumer Protection Act and the ethical rules and the ethical rules specifically
regarding our billings and tariffs enforced by the Health Profession Council. Although

20
15

the council tries to guide the profession and charges since the collapse of the RPL
system even they admit that they do not have a reliable benchmark according to which
to do it.
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We are also prohibited from running a business in that we are prohibited from taking
deposits or even following normal debt collection procedures in the event of a patient
refusing to pay an agreed bill. I know it was discussed this morning. We still think
that on a national basis we are price takers in the sense that we – since the collective
5

bargaining in the nineties ended we are unable to affect the overall price set for our
services in any meaningful way. The medical funders decide their own prices annually
and there’s currently some 91 different funders under 32 administrators offering us

10

somewhere around 160 different tariffs. We have to set each one individually or each
practice our own fee and there’s a total asymmetry of information and very few people

10

actually understand how to do it from our side.
We are first and foremost medical specialists and committed to delivering a highly
specialised service to our patients and this is what our members want to be. Practically
anaesthesiologists all charge a medical aid rate or a rate that is covered by some or all
of the medical funders and mainly because this is actually best for our patients.

2015

There’s a high uptake of the designated service provider agreements from companies
such as Discovery or Fedhealth even though they only pay around two-thirds of the socalled 300% tariff which many other schemes must consider reasonable as they’re
prepared to pay it in full for their members directly to us. Most schemes however do
not offer DSP agreements or contracts that is affordable for anaesthetists to accept.
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If we look at price benchmarking as stated the funders offer rates ranging from socalled 100% to 500% of RPL and giving you an idea of the competition or confusion
that is out there in the market regarding a fair tariff. SASA has previously supported
the creation of a benchmark tariff to our members, the funders and the patients to guide
5

us and to this end we have participated in these exercises every single time and we
have a file full of these studies that we’ve done. As loyal supporters of the South
African consumer and the healthcare system we’ve supported a benchmark and the way

10

we’ve done it is we take into account the costs of running an anaesthetic practice which
is at the moment around R600 000 per year according to the 2015 survey of the SASA

10

members.
In our 2011 submission on rates we proposed that our income be linked to a principal
specialist in government service who at that time was paid around R1.2 million cost to
company per annum. Various modifiers for efficiencies were applied and it brought us
to a defensible number which at that time was about 265% what the RPL was that was

2015

being bandied about. Council of Medical Schemes accepted our studies and agreed to
an adjustment. It was decided that this would be phased in though to protect the
funders and when the National Department of Health took over this adjustment was
never implemented.
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As stated by my colleague in today’s global village we’re unfortunately in competition
for scarce resources and we’ve lost many anaesthetists to government health systems
overseas that remunerate more both in buying power and in money than the current
Private Practice does in South Africa. A benchmark fee which is fairly calculated
5

would give our members a guideline in setting out tariffs. It would allow the Health
Professions Council to do their work and address outliers instead of questioning
members who are charging reasonable rates. It would also allow informed members of

10

the public to critically evaluate the tariffs and the rates that their medical aids are
offering their doctors.

10

What are the drivers of healthcare costs? I must state at the outset here that we do not
have the high level data that the funders have and we can only share our perceptions
and actual experience as to the cost drivers from the data that we do have access to.
We are seeing increasingly complex procedures that are done on increasingly older and
sicker patients in keeping with trends in the first world. This may be the result of better

2015

anaesthetist and surgical skills but is certainly coupled to improved technology and
new drugs all of which costs money. We are seeing increased administrative costs,
increasingly complex submission of accounts, poor IT on the part of certain funders
who in this day and age still cannot process a simple anaesthetist account without it
being resubmitted twice and paper claimed at least once.
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And some funders are deliberately using direct payment as a tool to coerce lower
payments by paying the patient in the hope that the patient will either not pay us, the
bad debts will go up or the admin will go up. And again what was alluded to this
morning is the creation of new codes. What we are finding, in the last ten years several
5

new codes were also created in anaesthesiology and the funders largely are choosing to
ignore these and not to pay for it even though these are internationally accepted codes
and we are now arriving at the point where either we have to write those off or the

10

patient himself has to pay for it.
The workman’s compensation or the injury on duty department I will be short about.

10

We wait years for payment from there. It increases our staff members. It increases the
packages we pay at billing companies. It means that we actually pay tax on money that
the government is supposed to give us before we get paid for it. PMBs, prescribed
minimum benefits, has also been alluded to.

These we find are routinely only

processes after 120 days. The whole discussion around exorbitant charges for PMBs
2015

and the blank cheque is a falsehood. It is propagated by the funders in an attempt to
circumvent the system in our opinion. SASA has frequently requested information that
would substantiate these claims but has never been presented with any evidence that
there’s a systemic failure in the PMB system. The rule is clear that a PMB should be

146 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 2

24 February 2016

___________________________________________________________________

charged at the provider’s usual rate and SASA supports this. These bandied about
800% charges are quite within line to be refused but that is not the norm.
Increasing confusion around the tariffs forces us to provide more estimates for an
increasing number of patients. The problem is that the final account in anaesthesia
5

depends largely on the actual time taken which makes this a very difficult and staff and
administrative intensive effort to do to provide an estimate for every patient because

10

the goalpost or the time moves the whole time. Increasing medico-legal issues: adverts
by the Health Professions Council inviting patients to report their doctors coupled with
continuous bombardment of adverts from legal firms offering a “no win no charge”

10

package is increasing frivolous litigation and harassment of medical professionals by
patients. Medico-legal claims have escalated by more than 14% per year. Our medical
protection costs currently is around R40 000 per year but we’ve been informed that this
is likely to double in the next year.
Any work that a private specialist does on a government patient in a government

20
15

hospital is also excluded from this money that we’re already paying for protection.
While this is still less than the over R500 000 a year that the obstetricians are paying I
believe that we are only at the start of a cycle of escalation if the government does not
intervene urgently. The anaesthetic fees are largely linked to CPI and we do not
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influence utilisation and we are not in any position to over-service since that was also
bandied about this morning. While much of what we need to perform our duties and
run our practices increases at above CPI the Health Professions Council informed us
this week that our fees there are increased by 13.96%, the second year of double digit
5

increases. BHF increased the cost of our coding from them by over 100% last year. So
cost increases in a profession, a labour intensive profession, is supposed to be 2 to 4%
above CPI but we are faced from everywhere with double digit increases and we had

10

an increase in line with CPI this year.
Health Professions Council sets a high standard for continual professional development

10

which we support but the costs involved in complying with this are ever increasing.
Journals are priced in dollars and euros.

Congresses, courses and meetings are

expensive to attend and it takes us away from our earning time. What is the impact of
all of this on our specialists? As the purchasing power of our income decreases it is
forcing those who can to work longer hours increasing their stresses.
20
15

It leads to increased pressure on younger professionals to not choose anaesthesia as a
profession or to immigrate. The increased admin leads to an increase in non-billable
hours. This is now up to hours per week that a doctor spends not attending to patients
but attending to the administration of his accounts and his bills.
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There is increased frustration at the apparent disregard of our difficulties by some
medical funders. Very few adhere to the rule of payment within 30 days and to add
insult to injury on this some of the biggest culprits have actually created unilaterally a
60 day stale rule by which if their staff managed to not do their work they actually
5

don’t have to pay us and we either have to write it off or the patient loses his benefit
from his medical funder even at medical aid rates. This again just increases the
pressure on us from an administrative point of view.

10
As doctors our first priority remains to our patients and the increasing medico-legal
minefield in which we operate not only costs us money but it forces a defensive mind10

set which decreases the use of certain beneficial procedures and forces us into long
non-medical discussions with our patients as well as actions such taping the
conversations and videotaping procedures to be able to prove that the correct care was
taken. This removes work satisfaction and it increases stress and costs. Because of the
long limit to some of the medico-legal claims we’re also forced to keep these

2015

anaesthetic records indefinitely.
I would like to present an example of a medical scheme account for an
anaesthesiologist. Please bear in mind what I said about there being more than 160 socalled medical scheme rates. For this illustration I will use the rates paid by GEMS,
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one of our bigger, for a tonsillectomy, a common 45-minute billable procedure plus a
preoperative consultation which can be up to about 15 minutes. So the total procedure
is around about an hour. Given the efficiencies that it only runs at about 70% normally
this is probably closer to an hour 15 in the bigger picture. The GEMS fee for this
5

procedure is R1 026. After deducting VAT at 14% this brings us to a value of about
R900. After our practice costs of R500 an hour, taxes of 40% this leaves us earning
around R200 an hour or a take home for this case of about R240.

10
Discovery through their DSP network will pay R2 482 for the same procedure
translating into a take-home fee of about R1 000. Medical funders such as Parmed,
10

Bankmed, Bonitas and Discovery through their non-DSP plans will cover this
procedure at between R3 165 and R3 650 or about 350% of the GEMS tariff that is
being quoted without any co-payment to their members. If we look at an analysis of
the average benefit that all medical scheme beneficiaries get for an anaesthetic rand
value unit SASA estimates that for all registered schemes this is at about 146% of RPL

2015

while for open schemes this runs at about 166% of RPL.
How does this affect our patients? The patient frequently experiences this all as a
confusing maze. He’s told by his funder that he’s covered for 100%. The funder never
tells him that this is 100% of a tariff that was set aside by the Gauteng North High
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Court in 2010 and 100% bears no relation to what he might actually be asked to pay. It
is questionable why schemes and brokers persist in using such an obviously confusing
terminology and it leads to a lot of difficult discussions and disruptions in the
relationship of trust that we as anaesthetists need with our patients to be able to do our
5

work optimally.
Patients are increasingly exposed to co-payments without generally being warned by

10

their funders and this is in spite of in the patient’s words them paying thousands of
rands per month to their funders. As we’ve said payments of PMBs are delayed as
much as possible by the funders to the point that patients invariably end up paying this

10

type of money and losing out on a benefit that they are actually paying for. Therefore
in general although the patient is getting a world class service and our skills in South
Africa matches the best anywhere in the world allowing patients procedures that
would’ve been refused or impossible even ten years ago this experience for both sides
is often soured by the lack of communication from the funders and their insistence on

2015

paying unsustainable rates. Thank you.
JUSTICE NGCOBO

Thank you.

MS ZIMMELMAN

We thank the Panel for the opportunity to present here

today. Just in conclusion we emphasise that any solutions we find we want them to be
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sustainable solutions so that we can look to this issue in the long term and we believe
that anaesthesiologists have got a critical role to play. There’s a severe shortage of
skills in our country and we want the solutions that positively impact on that. Of
course we are committed to working together with the Panel, the funders, the
5

regulators, our colleagues in trying to find viable solutions. We hope that this is part of
achieving that. Thank you very much.

10

JUSTICE NGCOBO

Thank you.

DRS VAN GENT

Thank you very much.

A lot of what you said is

recognised from this morning and from days earlier and I read both your presentation
10

and your written submission. Actually there’s not much unclear to me of what you are
trying to say to us. So I’ll leave the floor to my colleague doctors who probably have
other questions. One small question that struck me or what struck me is one small
remark you made and that is if bills are not paid by patients you have not the normal
procedures at your disposal to collect that money. Can you tell us about that?

20
15

DR ROUX

The way in which we do it is all governed by the medical

council but one of the main differences in it is the addition of costs to the bill for our
collection of it and on the other hand then we are not allowed to list a patient as a
nonpayer on an open database. In other words we are not allowed to list a patient in
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such a way that if he wanted to buy anything else that a bank or financial institution
would have access to the place we listed him. We have to list on medical only
databases.
DR MARAIS
5

And added to that the payment of a deposit before the

procedure. We’d normally not be allowed to demand a part payment of an account
before the procedure.

10

DR NKONKI

I have just one small clarification question. With regards

to the proposal by hospital groups of employing specialists I heard in your presentation
you provided a caution of unintended consequences. Does that mean that in principle
10

you are in agreement with the proposal and you just have that caution or…?
DR ROUX

No, we are not in agreement with that proposal at all.

We have problems both on – firstly on an ethical basis in the sense that we are the
advocate of the patient and we do not feel that – the hospitals and those are not under
20
15

the same rules as we are that to do no harm to the patient first. The unintended
consequences that we are afraid of is there are three major hospital groups that are
stock exchange listed with huge amounts of money available. It is likely that those
three will climb in and buy the specialists that they want at the tariff that they need or
that they can afford for the start. Once that has happened the smaller hospitals –
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there’s a fourth group of independent hospitals which is about 25% and which is about
60 day hospitals at this point in the country whose rates are significantly lower than the
big three groups.
Those will probably not have the money to buy specialists because those hospitals are
5

running at much lower profit margins which means that if the big three buy the
specialists those smaller hospitals will in all likelihood close down as happened when a

10

couple of years ago when the big three were formed and they bought out the smaller
hospitals. So we’re likely to lose all the independence and a significant portion of the
competition that exists in the market. Once the doctors have been employed after the

10

first year or two there will be nowhere to go because once the independence is gone we
will be obliged to rotate between the big three hospitals at whatever salary they tend to
offer or else we would be forced to leave the country as our only option. And the
majority of doctors in this country are here today because they want to, because more
than 50% probably of doctors in this country are registered in at least one other country

2015

in the world where they can work but we are working here because we want to.
PROF FONN

The long term sustainability of both your profession but

the entire industry revolves around being able to work out a fee that is fair but that
ultimately people can afford to pay whether they pay it through medical aids or
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whether they pay it out of pocket or whatever it is so it seems to me that the
sustainability is of the industry, not of anaesthetists or cardiologists or radiologists or
anybody else. It’s the industry overall. And so consequently one of the things we have
to try to work out is a mechanism of people earning enough and the care being
5

affordable. And we have had submissions from anaesthetists about why they’re not
paid enough and cardiologists why they’re not paid enough and the GPs why they’re
not paid enough and no one’s paid enough and everyone should be getting more.

10
And there’s a real problem with that because at some point in time there is no more.
And so some mechanism has to be found whereby people are paid fairly and in
10

recognition of what they can do. So what is your response or advice to us about how to
think about that? Some of the things that we have been put forward to us for example
are alternative reimbursement models, the notion of the global fee, capitation models,
these kinds of things. And at the same time in your submission you make the point
numerous times that the only people who can decide about what you do is yourselves

2015

but you work in a team. You never don’t work in a team I don’t think as, I mean,
anaesthetists are unusual in that way. It’s quite hard to work by yourselves.
And so it seems to me that – well, let me put two questions. The one is would you
agree that sometimes in fact someone who is totally involved in something isn’t
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necessarily the best just, that some distance does help? It can be done by Peer Review.
It could be done by outsiders. And one of the mechanisms that medical science has
developed for this is the notion of evidence-based medicine and that often in fact it
might be an epidemiologist or a statistician who understands and can summarise that
5

data much better than a clinician unless of course the clinician is equally and can be of
course equally well-versed in it. So if you agree with the supposition that in fact more
than just yourselves could make that kind of judgement how should we think through

10

the idea of looking at containing costs because the sustainability of the industry overall
is everyone’s interest, yourselves’ as well as everybody else’s. So I’d really like to

10

know what kind of things are acceptable to you because you spent a lot of time in your
submission telling us what’s not acceptable.
MS ZIMMELMAN

Thank you. I think we are recognising that the system as

a whole is not working for us and I think one of the reasons for the – when I say us I’m
talking about the country as a whole and not just the Society of Anaesthesiologists.
2015

One of the reasons that so many medical practitioners are calling for price
benchmarking is because it removes some noise out of the system and allows us to look
at where those costs are escalating, how they’re escalating, where they are and to keep
things on a much more clearly understood basis. I think that the confusion in the
market is not helping with the cost containment.
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Secondly we’re strongly in support in fact of evidence-based medicine and are not
unhappy with the concept of alternative reimbursement models. The problem we have
is where is the data coming from? Who owns the data? How is that data being used
and how effective are the solutions being provided? Are they really bringing cost
5

savings into the process? One of the global fees currently on offer is paid at more
expensively than Japie’s firm can provide the same service, so ultimately it’s adding
cost to that particular system so it might not be the best solution there. So SASA itself

10

has invested in what we call our safe surgery essay which is a data gathering tool. It’s
a perioperative so we work with our surgical colleagues and we’re trying to gather that

10

clinical data so that we can be part of the solution of looking at those clinical pathways.
SASA itself has always offered to review any proposed clinical pathway. We want to
be involved. We don’t want to leave it to someone else but we don’t believe that those
pathways shouldn’t exist, just that there should be clinician involvement in it and that it
must be proven to add value in the overall scheme of things so there are alternatives

2015

that we are happy to look at and believe that are out there but it is about using the data
correctly and agreeing on what those cost quality measures would be.
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PROF FONN

Thank you. So some of the other content of some of the

submissions have said that – and I don’t know how widespread it is because some of
the data we have is anecdotal – that there’s a very common practice and I’m quoting,
I’m not saying I think it is common, for there to be use of unnecessary modifiers in
5

claims. The use of for example in obstetrics that there’s a systematic coding of every
caesarean section as an emergency rather than the nonemergency. And on the one
hand you could say it’s a difference of opinion. I’m the anaesthetist. I think a blood

10

gas is essential under these circumstances.
How do you deal with that among yourselves? I mean, there must be a line at which

10

this is a routine operation, yes, it’s a hip replacement, yes, they’re 70 years old but
they’re not hypertensive or they haven’t got emphysema or whatever it is and they
don’t need a blood gas. What kind of system could there be in place to try to work out
if in fact there is abuse of the coding or I don’t know what you call it, up coding, too
much coding, inappropriate codes, methods of either putting in things that aren’t

2015

entirely necessary and it is a question of who decides, I agree with that, or else this idea
of prolonging the time which is another accusation that has been put before us.

158 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 2

24 February 2016

___________________________________________________________________

MS ZIMMELMAN

Okay, so just on the prolonging the time obviously the

anaesthetist does not have a lot of control over the time of the surgery but I want to talk
to the process. We need to trust and rely on the societies that exist not to be there just
to defend their members but to regulate the profession as well. It is in our interest to do
5

so and Dr Grootboom was speaking about that earlier. So SASA has published a
coding guideline. Along with that we’ve published an ethical billing guideline, a
position statement. If we agree with the medical fund, in other words our coding

10

guideline agrees with their coding guideline, we believe you should be able to use
ultrasound and to charge for the use of ultrasound. So if the medical scheme and

10

ourselves both agree on that if a bill goes to a medical scheme we’ve offered to them
send it to us, we’ll give you Peer Review.
So an independent person, usually somebody who’s highly respected in the profession
like Dr Marais – we’ve got a Panel of 14 that sit on our Private Practice business unit
for example. So we’ll send the query out to the whole group and generally get

2015

consensus of, yes, that seems that reasonable behaviour, no, that doesn’t seem like
reasonable behaviour so in terms of coding and the practice – and I’ve even had
patients ask me those questions and as a society we will look at that and we will give
an honest answer to the person asking the question. The one thing I can’t do is if
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somebody has charged an unreasonable amount for that procedure I can say nothing
because I can’t mention what is a reasonable tariff because then I’m setting fees.
So again it’s where the legislative vacuum does stand in our way on the issue of pricing
but on the issue of coding and procedure delivery. And we’ve got two teams. We’ve
5

got the Private Practice business unit that would look at coding but we also have a team
of academics that look at practice so a Peer Review in terms of practice. And our

10

senior members are respected and if they approach a member and say we don’t think so
normally that would get resolved and it is in our interest to do so. Sometimes it’ll go
the other way.

10

We will defend belligerently if somebody’s saying no, but you

shouldn’t have been allowed to do that and we’re saying it’s absolutely correct that it
should’ve been allowed. Japie, do you want to add to that?
DR MARAIS

Yes, the coding aspect, the current, the old SAMA, the

coding structure that we’re currently handling has got about 5 000 codes so all of them
has got an anaesthetic unit for the surgical procedure and every time we had the
20
15

opportunity we proposed that we move to the American system, the ASA, and we got
that approved by the Council of Medical Schemes through the old RPL process but
then with copyright issues had to withdraw that and then it was taken over by the
Department of Health and we failed to implement that. So we’re fully supportive of
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implementing a complete structure, an overseas structure that’s Peer Reviewed and
accepted. If we get that that would reduce our codes dramatically and take out these
accusations that we might be manipulating codes.
The coding structure works on the basis that the difficulty of the procedure would be
5

ranked between a 3 and a 15 unit value so a cardiac bypass would be a 15 unit level
and a forearm fracture would be a 3 unit level. So that’s the complexity, the relative

10

complexity between the procedures. But if you do say an appendectomy on a 6 unit
level on a very obese patient your risk is increased and the more – and to compensate
for that more difficult procedure there’s a modifier or if you do that same procedure on

10

a three-month-old baby the anaesthetic risk is substantially risk from a health 20-yearold.

And to adjust that that’s the use of the modifiers.

All these modifiers is

completely in line with international norms, the American, Canadian, French,
Australian models, New Zealand models, so they’re very similar in the values and the
adjudication of complexity and the use of the modifiers. You can’t use the modifier if
2015

the patient does not fit that criteria.
So most of them can be established clearly by just, by the medical funder looking at the
date of birth to see that actually, yes, the patient is below one year old or over 70 and
so that is clear. That can’t really be manipulated. I think as a general rule most of our
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members actually forget to code for those modifiers rather than that they use too much
when it’s not indicated. If we are confronted with any billing query where our member
coded for this modifier incorrectly it is a very easy case and usually the guys will
withdraw that modifier immediately.
5

PROF FONN

It’s been brought to our attention that there are practice

management companies. They assist you with coding, billing companies. And it’s
10

been suggested to us that their big job is to make sure you extract every single cent out
of every single person in the way that you bill, so should we take this seriously, should
we – how should we respond to that?

10

DR ROUX
billing companies.

As Natalie said I consult to one of the larger anaesthetic
It is very, as Japie said, very unlikely and actually almost

impossible to manipulate an anaesthetic account. You bill your preoperative. You bill
your main procedure and absolutely indicated modifiers. At the company that I work
with the doctor has to do his own billing in the sense that he’s the only one who’s in
20
15

theatre and actually will know whether those things happened or not. The doctor
remains responsible for whatever bill is submitted to the medical aid for payment. In
other words if the billing company should upgrade that adding modifiers which were
not appropriate the doctor would be the one to answer to the Medical Council for that.
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So there are companies possibly that do that but they are unlikely to have a long and
happy relationship with their doctors because it doesn’t work in the long term like that.
So generally the company merely facilitates the codes that the doctor has already
submitted being going into the funder for that to be paid.
5

PROF FONN

In relation to the global fee concept my understanding is,

I mean, we’ve heard it also from other practitioners, not just yourselves, but in your
10

submission there’s an objection to the fee going to a particular individual and then
having to be spread among the various people so it would go to the surgeon and then
the anaesthetist is paid out of that. I can see administratively it’s irritating but can you

10

explain to me what the problem is in relation to that? So as far as I understand that’s
an alternative reimbursement model. You get X amount of money for this intervention.
You guys work it out among yourselves. So where are the ...[intervenes]
MS ZIMMELMAN

There are two issues with that. The first is that it’s not

currently legal so obviously that must be addressed and I heard Dr Grobler talk about
20
15

the regulatory changes. But let’s take an example where you’ve got a surgeon and an
anaesthetist. The anaesthetist makes the call as to whether the patient is healthy
enough for the procedure. If the surgeon is paying the anaesthetist directly at a rate
that the surgeon agrees they should pay the anaesthetist how much independent
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authority does the anaesthetist then have in that procedure? So the reason that one
surgical practitioner or one medical practitioner can’t pay another medical practitioner
in the HPCSA rules is not just because it’s a rule. There’s a rule because we’re trying
to prevent perverse incentives. Now, of course it can be worked out and we’re not
5

opposed to the schemes as a whole but we want to make sure that the correct patient
safety remains intact. Japie?

10

DR MARAIS

We are also aware of some of these schemes that where

the surgeon puts all these patients at the end of the list and said that the anaesthetist can
go and get the blocks himself on the patient. So he got the fee for the complete
10

procedure and he didn’t have to pay the anaesthetist although the package was sold as
with anaesthetic. If I can perhaps just answer so that’s a potential. I don’t think it’s
widespread but that is the potential.

20
15

PROF FONN

And is that dangerous for the patient?

DR MARAIS

Obviously, obviously. The same level of safety is not,

the package is not the same.
DR ROUX

If you look at the statistics from Australia most of your

anaesthetic or anaesthetic-related deaths come from single operator endoscopies and
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that type of procedure and this sort of thing ideally lends itself to that type of
manipulation.
DR MARAIS

If I can perhaps just make a comment about the time that

you said made a comment about in the past, the time that we put on our bills is the time
5

that you actually spend with the patient and that would normally not be the same as the
theatre clock time because you have to take the patient to recovery room and wait until

10

the patient is safe to hand over to other staff so that will normally not be exactly the
same. And frequently if you want to have an effective list and put the next patient on
the table you would take the patient in your care to the recovery room and manage the

10

patient there while they’re already preparing the theatre for the next case.

The

alternative might be that you keep the patient in theatre at R150, R180 a minute of
theatre time and wake up the patient in theatre and then take the patient out and go and
have a coffee. So that might be the preferred option but it will cost the whole system
more and make us less productive.
20
15

PROF FONN

And then one other piece of information that has come to

us is the relatively larger use of High Care or ICU postop. So I’m curious to know who
makes the decision that a patient goes to High Care or ICU and if it’s overused, in your
opinion is it or isn’t it, and if it is what might be the reasons for that?
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DR MARAIS

I think it’s purely a reflection on the state of nursing care

in South Africa.
PROF FONN

People do send people to High Care or ICU instead of a

general ward whereas you could send them to a general ward but you aren’t because
5

you don’t trust the nursing care in the general ward.

Am I understanding you

correctly?
10

DR MARAIS

Not safe enough.

DR NDEMERA

But that’s exactly what I was talking about when I said

we don’t agree with some of these alternative reimbursement models because they are
10

not taking into account the reality on the ground. You have an enrolled nurse who’s
looking after 20, 40 patients and they’ve got a patient who’s just had a large joint
operation who may have pain, who may have bleeding, who may have other
complications related to their concurrent anaesthetic medical illnesses. They might be

20
15

having a heart attack there but they are not well-monitored. Overseas where these kind
of models have been used – I’ve worked in New Zealand for almost 11 years. I go and
come back. The nurse to patient ratio is much, much better. It’s almost the equivalent
of our High Care ratio here. So it makes a big difference. Whoever is trying to sell
that model must sell the whole package, not just target one small bit and leave out the
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rest to chance. And the problem is they are not prepared to take responsibility for the
safety of the patient as well. We are all for patient safety and one patient death is one
death too many.
JUSTICE NGCOBO
5

patient in the general ward and the cost of keeping a patient in the ICU?
DR MARAIS

10

What is the difference between the cost of keeping a

It would be about three times more or less the general

ward just for that night, but usually we try actively to not keep patients longer in the
High Care and usually they would say after a joint replacement go for the night and
then go back to the general ward but that, so that would be about, it might add about

10

3% or so to the total bill of the hospitalisation for that patient but I think it might be
money well spent for the overall package.
JUSTICE NGCOBO

So in this scenario that you’ve just described to us that is

where a patient is referred to the ICU in circumstances where the patient should be kept
20
15

at the general ward. There is an increase in the cost which shouldn’t have been
increased but it is simply increased because of the lack of skills. Is that what you’re
saying?
DR ROUX

Yes, that is basically what we’re saying but at the same
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time I just want to point out as well the decision is usually made jointly between the
surgeon and the anaesthetist and mostly there is no financial implication for either the
anaesthetist or the surgeon. We do not get paid more or less by the patient being in
High Care. It is purely a hospital cost.
5

JUSTICE NGCOBO

Yes, I understand but I think the point that I want to

understand is am I correct in assuming that, you know, you have patient A who should
10

ordinarily be kept in the general ward but because of the lack of skill of the nurses in
the general ward that patient is now kept at the ICU where at a cost that is higher than
what that patient would ordinarily have paid in the general ward? Is that right?

10

DR MARAIS

That same patient done in the public sector in a teaching

hospital would also be sent to a High Care or Intensive Care.

20
15

JUSTICE NGCOBO

Leave aside ...[intervenes]

DR MARAIS

So it is standard practice more or less due to our

increased efficiency and the less invasive techniques.

We are in a situation to

decreased these length of stays and we actively encourage them. We’re involved with
ERAS protocols.

It enhances recovery after surgery which dramatically reduces

hospitalisation time. In one of our practices we routinely discharge patients in the
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morning of day two after major hip replacements and joint replacements dramatically
decreasing the hospitalisation cost but in that hospital – and all those patients go to the
ward but it is a hospital where the orthopaedic surgeon has got influence to arrange
appropriate care in the ward for his patients. In the majority of hospitals the care in the
5

wards make it sometimes unsafe to send a patient after major surgery. Patients going
for minor surgery would never be sent to a High Care or inappropriate setting
postoperatively.

10
JUSTICE NGCOBO

Yes, I understand that explanation. I’m only concerned

about a situation which you’ve just described earlier on and that is because of the lack
10

of trust in the nursing skills in the ward, in the general ward, a patient who should be
kept in the general ward is then kept at the ICU which has the effect of increasing the
cost which but for the skill, lack of skills, would not have been increased.
DR ROUX

That is correct. Where I worked in Australia patients

were sent to the ward with similar comorbidities and procedures as have to be sent to
20
15

High Care here for their safety.
PROF FONN

And what has changed? Have nurses gotten worse? Are

we having less nurses? Are we having different kinds of nurses? Are we employing –
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what’s changed and when did this change happen? Did we ever send South African
patients straight to a general ward at some point?
DR MARAIS

I don’t think our practice really changed. I think our

practice didn’t evolve as quickly as it could to send the patient to general wards. When
5

I started to practice over 10, 11 years ago we always sent these patients to High Care
but we perhaps didn’t adapt to international norms to send them to the ward as quickly

10

as other countries. We lost a lot of our well-qualified nurses to overseas or left the
profession due to their remuneration problems and issues and the closing of the nursing
training colleges I think was one of the most severe lack of judgements taken in recent

10

years. We are paying the price for that.
DR NDEMERA

I might add that most hospitals actually don’t employ

full time nurses. There are what are called sessional nurses. And you don’t know the
quality of the sessional nurse you are going to get until you have worked with them for
some time. So the quality of nurse you get might be an issue. Most of our nurses are
20
15

well-trained, I must say, but if they haven’t looked after a similar patient before, they
haven’t been orientated, they’ve been called in at short notice because someone didn’t
come to work or someone resigned suddenly then you end up with a ward that is
managed by two people who don’t know where what is kept and you are asking me to
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send my patient there. It doesn’t work.
MS ZIMMELMAN

One of the issues that exacerbates is that the

anaesthesiologists are nomads. They work across a number of different hospitals and
they don’t always know the qualification of the people that are there because they don’t
5

get to know them as much as somebody who’s permanently based at that hospital. So
we’ve engaged for example with many of the hospital groups around a recovery room

10

initiative that starts to identify the staff that are there because this is a problem that is –
also it takes longer in the recovery room if you’re not sure the patient is safe, but if you
know the skills and the nurses involved you can be quicker in the process and save

10

money in the process. So we are working with the hospital groups as much as we can
on the issue.
DRS VAN GENT

Is there also a relationship between the quality of care,

nursing care, at the general wards and the fact that patients in the South African private
healthcare system are being sent home quite early in the process or is that just – this
20
15

morning we heard there is a financial component to this. The hospital wants the patient
to go home because the scheme doesn’t cover a longer stay in the hospital. Is there
also a relationship between the length of stay and the quality of nursing? I could
imagine that people in certain circumstances could be safer at home than badly looked
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after in a hospital.
DR MARAIS

I’m not concerned – in my own practice I’ve not

encountered that a patient has been sent home too early. I think all my patients that
have been discharged I was quite comfortable with the level of their awareness and
5

awakeness and I think that more contribute to the quality of care that they’ve gotten
and the quality of the surgeons and our improvements in our care. I think that I would

10

rather take credit for that than look for a problem in that area.
DRS VAN GENT

So we received evidence from the OCD and WHO last

week on comparing the length of stay in hospitals in South Africa compared to 20
10

countries in the OCD and the length of stay in South Africa is significantly shorter than
a number of European countries, United States, other countries that are known for
providing very good healthcare, Australia, New Zealand. Are you suggesting that our
care here in South Africa is better that we can release patients earlier than these
countries can do?

20
15

DR MARAIS

It might be.

I think another thing that must be

considered in this equation is the composition of the medical scheme option, the
package that are being sold. Some of these packages, the hospital package that would
say only pay for radiology if the patient is admitted and most probably examinations
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are done after admission for a patient that might have been done on an outpatient basis
which would skew statistics to a shorter stay. But that is actually the doctor and the
patient trying to manipulate the system for the benefit of the patient to get the services
for the patient for that scheme option so perhaps we should look at those options and
5

perhaps offer those services rather than from an outpatient basis or some mechanism.
JUSTICE NGCOBO

10

When you say manipulating the system you mean

admitting a patient who should not have been admitted to hospital.
DR MARAIS

Because say perhaps a patient’s got back pain and need a

scan but he doesn’t have R14 000 to pay for the scan, it would only be paid if he’s
10

admitted, he’s admitted for treatment of his acute, of his bad pain getting him some
pain medication and getting his scan. Yes, those kinds of things will happen and I
think we must understand that people will do things like that and we should make the
rules of the schemes more difficult for those things to happen and not try and police
that. It would be very difficult to police and tell the scheme – it’s very difficult to

20
15

refuse admission if they get the patient to call that he’s got this acute pain. We don’t
know.
PROF FONN

May I ask you about equipment? So I’ve done some

anaesthetics but they’re all blocks. I’ve never used an anaesthetic machine. Does it
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matter what anaesthetic machine there is? And who owns them and who decides how
you’re going to buy them? And who decides which one to buy? And is it ever the case
that you are – it costs this much and we want to pay it back in this period of time and
so you need to work longer or quicker or harder or faster or see more people or I don’t
5

know how you could possibly do that but how does that work when it comes to
equipment? Who pays them and then related to that we keep seeing anaesthetists don’t
have rooms so you never ever see a patient unless they’re in a hospital and you always

10

work from your study at home. Is that the sort of system as it were?
DR ROUX

10

If I start at the back some, especially the bigger groups

do have rooms and sometimes patients are seen there and occasionally it happens as
with some projects that we are doing with the medical aids now on pre-admission
clinics that the hospitals or that we organise areas in which patients can be seen without
being admitted. So there’s no single answer. Most of the or a large number of the
single anaesthetists will not have offices and a large number of them make use of

2015

billing companies which is basically a virtual office which handles that side of it and
they would only see the patient at the hospital then. To come to the anaesthetic
machines these are I think without 100% owned by the hospitals. The hospitals buy
them.
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Usually there is some consultation either with their clinical officer or there may be an
anaesthetist on the hospital advisory group and there will be some discussion with this
person as to which machine is bought. There’s basically in South Africa at the moment
two companies that supply the majority of the anaesthetic machines.
5

A single

anaesthetic machine, they’ve gone up 30% in the last 18 months and they’re sitting
somewhere around R700 000 per machine now. There is no way that utilisation or
paying off for this machine can in any way that I know of be manipulated. The

10

machine is there. The operation has to be done. And the gasses used is the only part
that is actually charged. The rest of it is charged as part of the theatre time that is

10

charged by the hospital.
MS ZIMMELMAN

Just to add SASA is engaging with all the hospital

groups including the public sector to offer assistance on the specification and then
review of the service possibility on the choice. Obviously we don’t impact directly on
the choice that the hospital group makes but we can help them identify the kind of
2015

machines that are acquired. There are other machines like ultrasounds and pumps that
the guys use nerve stimulators. Our preference as a society is that the hospital provides
those. However not every hospital provides all the equipment or enough equipment so
they’ve got one nerve stimulator for ten theatres. Then the anaesthesiologist has
inevitably got to provide their own. There are opportunities to bill for the use of that
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equipment but it’s very difficult to motivate with the medical schemes and it causes
more problems than not and more often our guys land up not charging for the
equipment that they have. So it’s not core in our business and the equipment is limited
but it is more difficult to own and charge for it than it is just to own and use it.
5

DR MARAIS

The newer anaesthetic machines provide a safer level of

care to the patients, safer to the lung ventilation, less problems with that, use less gas,
10

better for the environment, so most of – there are several reasons to stay updated with
the new technology.
PROF FONN

10

And then there was a big fight about gases and minutes

and hours and seconds and what was that all about?
DR MARAIS

We as an organisation must take credit for bringing that

to the attention of the market. In the past before our letters to the Department of Health
and medical schemes about the issue gasses were charged at a fixed rate of four litres
20
15

per minute and frequently our members will use only for that induction and the last part
of the anaesthetic about eight litres to ten litres per minute but during the bulk of the
anaesthetic would use gas flows below two litres per minute and even going to 500
millilitres per minute which reduces the gas, the vapour in the anaesthetic mix which is
the costly item. So the hospitals before could have charged at four litres a fixed rate
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although we used substantially less of the drug. Currently the drugs are charged per
millilitre used but which come at a cost, a higher cost of the machine which must be
able to monitor the usage of the drug.
MS ZIMMELMAN
5

So SASA has also issued a position statement which

encourages low flow usage. There’s no benefit financially to the anaesthesiologist,
necessarily to the patient, but it is more cost effective for the health care system as a

10

whole and it is there for a policy of the society, see same as the ERAS, enhanced
recovery after surgery.
DR BHENGU

10

Yes, thank you very much. Just a very quickly first,

what percentage of your members are in solo practice and in group practice roughly?
Do you know?
DR MARAIS

We’ve got about two – we’ve got some major practices.

Sakai is in the biggest practice in South Africa with about 35 members, 32. And then
20
15

about, so about 218 group practices, another 200 to 300 in associations and then the
bulk in solo.
DR BHENGU

In solo.
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DR MARAIS

Then there’s about another 300 or so to 400 guys

delivering services either part time or they’re fully employed in the government sector
and on their day off or so they provide services so they’re also submitting accounts. So
in total there’s about 1 100 submitting accounts.
5

MS ZIMMELMAN

This

differs

remarkably

geographically

so

in

Johannesburg it’s almost exclusively sole practitioners. In Cape Town it’s almost
10

exclusively associates. In Pretoria it’s almost exclusively partnerships.
DR BHENGU

Okay. No, thank you. I’ll come back to that because I

want us to at some point get to the issue of practice costs. So that comes in there. But
10

for now Dr Ndemera touched on what I regard as the ideal situation regarding quality
and safety in terms of anaesthetics. But can we just get closure to what really happens
on the ground? Now, let me just ask, Doc, on an average day how many anaesthetics
do you give average?

20
15

DR NDEMERA

It depends on the kind of list I’m doing.

DR BHENGU

Let’s take general surgery list.

DR NDEMERA

If I’m doing a generally surgery list I could have four or

five patients.
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DR BHENGU

Those will be for large cases.

DR NDEMERA

No, usually maybe one large case and three small ones

because each case takes about an hour, an hour and a half.

5

10

DR BHENGU

Covering, okay.

DR NDEMERA

Yes, and you need time in between.

DR BHENGU

And there are emergencies in between.

DR NDEMERA

Sometimes there are emergencies in between but the

average, it depends on the surgeon you are working with. Some surgeons are quick,
others are slow.
10

DR BHENGU

Yes.

DR NDEMERA

So if you’ve got a surgeon who’s quick he can put in

more cases on his list because usually our day is split into two. You come in early in
20

the morning at half past six to see your patients for the morning list which usually
finishes around 1 o’clock, 1:30. Then the afternoon list starts around 1 o’clock, 1:30

15

and ends at about 5, 5:30.
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DR BHENGU

Yes, okay.

What I want to get to is that are there

funding rules that sort of making it difficult for you to give quality healthcare as you
believe you should?

And I’m specifically focussing on the issue of the pre-op

examination.
5

DR NDEMERA

That’s an argument that will never end.

Previously

patients used to be admitted the night before and then the anaesthetist would come and
10

see them then which probably give better patient satisfaction or alternatively you can
see patients either in your rooms or in a clinic in the hospital. Part of the problem with
like a practice like mine, you don’t know who’s going to do your anaesthetic on the

10

day you come because if you come in two weeks before things change. Someone is on
call; someone has gone away.
So things might change. Someone in solo practice they might be able to know that
they work with this surgeon all the time so they could see you maybe two weeks
before. The reality of the situation is that we see our patients on the morning of

20
15

surgery. If you’re lucky a few of them have managed to come to be seen. A few
others are not there and they come in later on or the surgeon staggers the admissions
because he doesn’t want the patient to be sitting and waiting and waiting and waiting.
So at the end of the day you’ve got a limited period of time to see your patient, talk to
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them, examine them and…
DR BHENGU

Yes, which is why I’m saying it was a pretty safe picture

you painted but this is not what we’re talking about. We’re talking about when you are
in training you are able to do pre-op the night before but in Private Practice you
5

10

basically can’t. That’s what we’re saying.
DR NDEMERA

Yes.

DR BHENGU

Now still on the safety issue it sounds to me it’s also not

correct that you can do a pre-op on every patient that you take under anaesthetic.

10

DR NDEMERA

Yes.

DR BHENGU

It’s impossible. You can’t do it.

DR NDEMERA

How do you give an anaesthetic without knowing the

patient?
20

DR BHENGU

No, I’m just saying purely from the issue of time, I

mean, that’s why we say how long it is. Is it – are you saying to me 100% every
15

patient that you put under anaesthetic you will have had as much time as you need for a
pre-op assessment?
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DR NDEMERA

Yes.

It depends on the patient.

If you are aware

anaesthetic patients are classified from ASA1 to 4.

5

DR BHENGU

Yes.

DR NDEMERA

ASA1 is the fit healthy patient who’s got no risk factors.

And then you’ve got a patient who is sick. He’s got high blood pressure. He had a
bypass three months ago. Those patients require more of your time when you see

10

them. And we usually insist to our surgeons those patients they have to motivate to the
funders that they get admitted the day before or early in the morning.

10

DR BHENGU

Does it happen?

DR NDEMERA

It happens, yes.

DR BHENGU

But what would you prefer the situation be regarding the

issue of pre-op examinations?
20

DR NDEMERA

If I was living in an ideal world I’d love to see my

patients the night before. I’ll go and sleep tonight. I will ruminate over what I’m
15

going to expect and I’ll know exactly what I’m going to deal with the next day.
DR BHENGU

And you’re saying it’s all down to fund rules.
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DR NDEMERA

Of course it is.

DR BHENGU

Okay.

DR NDEMERA

Because they can’t pay for an overnight stay where

nothing is happening to the patient.
5

DR BHENGU

And then we’re happy that we’ve got a short length of

stay.
10

10

20

DR NDEMERA

As long as the patient is fit and safe.

DR BHENGU

But there is different risk at that level.

DR NDEMERA

As long as the patient is fit and safe.

DR BHENGU

Okay.

DR NDEMERA

Yes, it’s fine.

DR BHENGU

No, that’s fine. But from that perspective, look, my take

is really that as you say the funding rules to an extent here you just said does affect at
times how you practice medicine.
15

DR NDEMERA

Yes, it does.
183 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 2

24 February 2016

___________________________________________________________________

DR BHENGU

Because that’s not how you train. But this is a problem

that I think is just broader. We all believe we pay more in the private sector so surely
the private sector must be better than the public sector on all counts. I’m just excluding
the hotel side now of a hospital stay. Now, this is one of the things that concerns me.
5

When I’m in Steve Biko or King Edward, when I’m in the ward I’ve got an intern. I’ve
got a medical officer. I’ve got a junior registrar, a senior registrar, a junior consultant,
a senior consultant attached to me looking after me. In Private Practice who’s looking

10

10

20

15

after me from a practitioner perspective?
DR NDEMERA

In terms of what?

DR BHENGU

Just the doctor.

DR NDEMERA

The doctor.

DR BHENGU

It’s only the doctor who admitted me, right?

DR NDEMERA

Yes.

DR BHENGU

Now, what happens, the reason I’m listing this long list,

I haven’t started the list on the nursing side…
DR NDEMERA

Yes.
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DR BHENGU

But the reason why I’m taking the time here is because if

there is – if I complicate in the ward I’ve got sufficient cover on the doctor’s side. The
point I’m making is that there isn’t that cover on the practitioner’s side in Private
Practice which is a problem if my doctor is in theatre with you and I complicate. What
5

happens? How do doctors cover for each other or am I exposed?
DR NDEMERA

10

Most private hospitals have got a casualty department,

especially the big ones, so there’s a medical officer who can be called in acutely to
come and fix a problem if the surgeon or anaesthetist cannot come to see the patient.
We are a bit different. We are a bit more privileged. We are a bit group. We have got

10

someone who covers Intensive Care who is called in and can come and attend to you if
you are in the ward and there’s a problem. Almost always – in Durban it’s a bit
different from here. They always call the anaesthetist if there’s a problem even in the
wards where someone might need resuscitation or acute intervention.
DR BHENGU

So the weakness there would be that you’re probably

20
15

calling someone who hasn’t seen me at all if that happens.
DR NDEMERA

Yes, but if you want to use the same argument the

hospital or someone could employ somebody who can look after the patients in the
ward. That will increase the costs.
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DR BHENGU

Someone who can ...[intervenes]

DR NDEMERA

Look after the ward.

DR BHENGU

No, I’m deliberately staying away from costs because

I’m trying to focus quality and safety.
5

10

DR NDEMERA

All right.

DR BHENGU

Now this becomes more complicated even when you go

into the situation of the ICU because then the patients are sicker but again if my doctor
is busy is this in your mind motivation or not for having very special contracting
arrangements in ICU to cover for that situation? Is that happening? Is it something
10

that should be happening?
DR NDEMERA

Our experience in Durban has been that none of our

intensivists, most of our intensivists don’t do Private Practice at all. The ideal for me
20

would’ve been if Intensive Care was left to the intensivists but the problem is you’ve
got one patient at St Augustine’s who has had a bypass. You’ve got one patient at

15

Entabeni who’s had a hip replacement. You’ve got a patient at Parklands who’s had a
lung operation. The patients are not sitting in one place whereas in government
practice of course you’ve got one big hospital where there’s a whole system and a
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whole line of doctors. Not always safe if you are attended by the most junior member
of the team on the day but yes, the presence of the doctor is an issue in terms of the
Intensive Cares.

5

10

DR BHENGU

It’s an issue.

DR NDEMERA

Yes.

DR BHENGU

Yes. The next question, is that a case for having an

intensivist in Private Practice looking after, providing cover, being on the floor for all
of the patients who are in ICU at the same time? Evidently I mean they will be the
primary doc who’s responsible for the patient but where there is a secondary

10

arrangement that at least I’m on the floor in ICU. I’m covering all of those who might
complicate. Dr Roux, it seems like you want to say something.
DR MARAIS

Several of the private hospitals do have such a closed

arrangement and they are some of the best ICU care in the country, better than even the
20

15

public sector ICUs.
DR BHENGU

What’s the payment arrangement?

DR MARAIS

No, no payment arrangement.

It’s just between the

doctors themselves. They charge the patient just the normal – they just charge the
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patient or the medical scheme of that patient for that day. There’s no contracting as far
as my information between the doctors and the hospitals.
DR BHENGU

Okay, but what we’re determining is that it’s not every

private hospital. It’s some where some players do have that arrangement and try and
5

close that gap.
DR MARAIS

10

But in the hospitals that I do work that don’t do not have

such an arrangement usually a patient who needs care would get that care fairly quickly
between the doctors working in that hospital. We generally have a good working
relationship between each other and understand that today it’s my patient, in the next

10

week it’s your patient, so we do look after each other’s patients if there’s an emergency
and the same with the physicians or the surgeons or whatever. So somebody will come
to that patient’s assistance while they’re waiting for you to arrive.
DR BHENGU

20
15

Okay. Still on the question of structurally just how safe

the private sector is relative to your training centres, now precisely because doctors
operate as independent practitioners at private hospital level when doctors go for
training a lot of care, training, prevention of – sharing of problems are dealt with at the
level of morbidity, mortality meetings, journal clubs. What is the equivalent of that in
the private sector?
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MS ZIMMELMAN

So our Johannesburg branch has for example a monthly

meeting where most of the private practitioners attend. So we do a CPD activity and
the volunteer and participation rate is very, very high and it’s run exactly like an M&M
meeting that they would see in the public sector.
5

DR BHENGU

But is that contractually – are practitioners contractually

obligated to attend those meetings and participate or it’s still voluntary and I’m
10

mindful, Ms Zimmelman, you made a point for Johannesburg. I don’t know it. It
seems like you…
MS ZIMMELMAN

10

No, it’s just they’ve been doing it the absolute longest.

Durban is doing it as well. A number of the other places do it. We run a lot of events
as the society. It is still voluntary. But you heard Dr Ndemera speak about patient
safety. The anaesthetist is the custodian of patient safety. They take it extremely
seriously. So there’s a lot of on-going learning and engagement in that respect.

20
15

DR BHENGU

The question was meant to be a bit more general than

anaesthetists.
MS ZIMMELMAN

Yes.

DR BHENGU

In terms of the morbidity and mortality meetings in
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terms of – because some of the issues the points that we get is that there’s reluctance to
sort of share my experience, my complications. Precisely whether it’s because of pride
or whether also one not wanting to be exposed regarding malpractice issues where the
hospital also – one of the things we really would like to find out is that to what extent
5

are doctors obliged to participate in the CPD activities because they go to the heart of
patient safety and prevention of injuries.

10

DR NDEMERA

Every two years you’re supposed to have a certain

number of CPD points part of which is ordinary CPD points and what are called ethics
points.
10

DR BHENGU

Yes.

DR NDEMERA

And although of course the Health Professions Council

hasn’t done what it’s supposed to do in terms of follow-up they randomly audit
members and it is in your own interests to make sure that you’ve adequate points over a
20
15

two-year cycle. You need to have CPD points.
DR BHENGU

Okay.

DR NDEMERA

And for those who would do locums even overseas
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previously they didn’t worry about that. Now you can’t even go and do a locum
overseas if you don’t do CPD, if you don’t attend CPD meetings.

5

DR BHENGU

Okay.

DR NDEMERA

Which include morbidity and mortality, ethics and

ordinary practice.
DR BHENGU

10

Okay. I did say I wanted to get to practice costs. I

consider anaesthesiology as the most portable medical discipline.

Is there any

discipline that has got lower practice costs than anaesthetics? I’m asking because you
don’t have to have rooms. I’m aware that if you’re groups then you have many, then
10

you have to have an administrative office but even then if you split it among the
doctors in practice it still comes down very low. But you actually did confirm that
most of them are solo practitioners. Now, when I say it has to have the lowest practice
cost is precisely because you don’t have to have rooms. In terms of equipment you

20
15

don’t have to have equipment. It’s really supplied by the hospital, even the stethoscope
even. Never mind. I don’t want – let’s not make the stethoscope the issue.
JUSTICE NGCOBO

I think perhaps you should put the proposition to them

and ask them to deal with the proposition first.
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DR BHENGU

Yes, no, that’s fine.

JUSTICE NGCOBO

So that there’s no misunderstanding.

DR BHENGU

Okay, no, that’s fine. But in terms of practice costs

when you say 600 000, you quoted 600 000, the study you’re referring to just help us.
5

Relative to the 600 000 for the anaesthetist what sort of surgeons or whoever else that
you can remember what figure can you give?

10

DR MARAIS

The practice cost study, we did three that were submitted

and a fourth one that has not been submitted and every time it was thrown out because
of apparent lack of representivity although from the first one over 200 of the 800 full
10

time practicing anaesthesiologists complied and in the last one 252 and the data, the
quality of the data supplied had to be evaluated by their auditors and it must fit in with
the SARS submissions that they put in that year so we’re quite confident that that was
as good as we could get. Although every time that we had to do it again because we

20
15

every time got more guys submitting and in the beginning the big practices submitted
quite quickly but then as the smaller guys submitted it increased the total cost of the –
the total average cost so every time we would do it again the more guys we get in the
actual tariff will increase.
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DR BHENGU

There are no issues about validity. Is it something that

you can share that we can look at or…?
DR MARAIS

The validity was, the whole structure was done in

compliance with that regulation 69 from the Council of Medical Schemes and done by
5

outside auditors who audited. We submitted to an outside party who collated the data,
analysed by data analysts not associated with the organisation. It cost us over three

10

times our annual subscription to pay these guys to do the study so it cost us a lot of
money that we normally would do for congresses and CPD activities.
DR BHENGU

10

But the point is would you be in a position to share the

study with us?
DR MARAIS

So the first, so the last one in 2006 was R383 000 per

annum per average anaesthesiologist. To answer I think the question that you would
like to ask about the solo practitioners versus the group practices the group practices
20
15

were the cheapest, then the associate and then the solo guys. But I think not as much
difference as we thought, me personally thought who is in a group practice. I thought
we would be even cheaper. They were about 340 000 with – but the variance between
the groups was smaller. The solo practitioners had quite a big variance. Some were
very cheap but they did not perhaps do full lists. And some were extremely expensive
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where I think they added perhaps costs that a normal practice would not add to those
costs. I don’t know.

5

DR BHENGU

Okay. No, that’s fine.

DR MARAIS

But the data has been submitted to the national

department and the Council of Medical Schemes and all the regulators in the past that
dealt with this.

10

DR BHENGU

Okay. On codes do you think it’s proper that when you

– okay, any discipline, not just you, I mean, that you just unilaterally decide which
tariffs to add and that somebody must just accept them as codes, new codes then that
10

they must pay as you want without any degree of sharing the detail that has gone into
those? Is that important? No, I saw your submission makes almost a complaint that
they do not accept the codes that you add and this flows from that.
DR MARAIS

20
15

So what happens is as I said in the past that we submitted

and got agreement that we would move to an international kind of system. We are not
in line with international coding. Anaesthesiology is not in line because in other
countries you would code say for if they work on a forearm you would work soft
tissue, forearm, anaesthetic for soft tissue forearm.

For us we must identify the
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surgeon’s code. So if he excises a ganglion it’s a different code that you use from
carpal tunnel. It’s a different code from – and it doesn’t make sense. For us it’s the
same anaesthetic that we are providing so we would like to have a specific anaesthetic
code. Okay. And everybody agrees and I think internationally there’s agreement that
5

that is the correct way. And that was accepted by the industry but not implemented.
To adjust our current, the old structure to in line with this structure and have the same
risk as the procedure will have in the US, in Canada, in Australia and in New Zealand

10

or whatever we had to add these modifiers to bring them up to the international
standard rather than implementing the complete new coding structure. If we tomorrow

10

move to a new coding structure we would have to make adjustments. So we’ve already
priced in those adjustments and there will be no cost impact to move to an
internationally accepted coding structure tomorrow.
DR BHENGU

Okay, but I suppose the point ...[intervenes]

MS ZIMMELMAN

But the process.

DR BHENGU

Yes, that’s exactly it. It’s more the process that needs to

20
15

be acceptable.
MS ZIMMELMAN

The process is that you have to defend those particular
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codes and you have to defend it amongst your peers. There isn’t a forum currently for
us to be able to have a decent conversation with the schemes as to whether this
particular code is a valid code to be added or not added. We don’t mind being
interrogated on that. The problem is we don’t have an opportunity to even defend
5

some of them some of the time. So you know, CMS will make a decision on – we’ve
just had an outcome today on CMS making a ruling about one medical scheme paying
for one particular code but it took us two years to get that ruling.

10

10

DR BHENGU

Okay. All right. No, I’ll stop there for now. Thanks.

DR MARAIS

Perhaps just to enlighten, all those new codes there was

only one year that we introduced codes and those codes would have adapted by less
than 5% of turnover which was a once-off which we would have paid tomorrow if we
move to international code. So I don’t think it’s unreasonable. It’s not frequently
done. There’s no anticipation of any new codes until we move to a complete new
coding structure.

20
15

DR BHENGU

Okay, thank you very much.

JUSTICE NGCOBO

Yes, do you have any questions?

MS MUVANGUA

I only have about three questions. The first is there
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seems to be a lot of disquiet about how medical aid schemes treat you as practitioners
and the question is whether there has been any sort of engagement to try and push
back. We have been hearing this story since we started these hearings how medical aid
schemes seem from what we’ve been hearing so far untouchable. They do what they
5

want. So I wonder whether there has been any attempts to engage and push back.
That’s the first question.

10

MS ZIMMELMAN

Definitely.

As the society one of our main

responsibilities is to meet with the medical schemes and talk about the issues that we
can talk about, so not tariffs but certainly around processes and problems. So often Dr
10

Marais and myself will meet regularly with a number of the large ones, you know,
scheduled meetings so we’ll meet GEMS twice a year. We’ll meet with Medscheme
twice a year and then interim meetings around specific issues.
So we will as much as we can engage and push back on specific things but even if
we’re saying come on, guys, this isn’t right, there isn’t a huge compulsion upon them

20
15

to agree with us or to change their process just because of that. So we’ve been working
together with a particular medical scheme on a particular code and trying to find a
solution and after two years they’re just going to carry on the way they wanted to. So
we thought we had made some progress but in reality we didn’t. In some cases we do
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make progress.

Don’t get me wrong.

But the problem is on the individual

practitioners’ side because those medical schemes can have an administrative staff who
can manage that whole administrative process. The individual doctor doesn’t and
sometimes the compliance requirements are just monstrous.
5

DR MARAIS

I think as an association we do have a very good, a

relatively very good association with the schemes and we are valued and our input is
10

valued. We try to give that timeously and with due respect to all parties and I think we
are perceived as adding value. So I think we have made significant impacts although
we obviously would have liked to do more.

10

MS MUVANGUA

The second question I have pertains to there’s been a lot

of references to nurses leaving, yourselves practicing overseas and one gets the sense
that the conditions under which you operate in South Africa could be improved. I
wonder what or how other countries that you do practice in do things differently that
would a) retain people here and b) improve your conditions here.
20
15

DR MARAIS

I think from the Commission’s side I think a fair

remuneration that creates a sustainable environment for all parties would dramatically
help, reducing the administrative burden, making it easier to get that fair tariff. The
workload is currently excessive and over 80% of our members have stated in the
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survey that they either work too much or don’t have any capacity to do any additional
work so we don’t have real extra capacity. And the impact that and some negative
influences might have on our members leaving would increase the burden by the ones
left so that is why we are very concerned and serious that we do need a solution in this.
5

During the previous submission there was a question about some information about
doctors leaving. We had a study that’s not published from 2008 to 2011 that we lost
22% of either new graduates or our practitioners at that time over that period although

10

it has stabilised substantially since then. Anything currently added to the mix might
again cause somebody to reassess their situation.

10

MS ZIMMELMAN

We need resolution with the HPCSA as well. We want a

strong regulator that can effectively guide the profession.

The structure and

dysfunctionality at the HPCSA is currently quite burdensome instead of supportive of
the profession.
DR ROUX

We also need the medical protection and the litigation

20
15

sorted out urgently. I worked in Australia when the medical protection went bankrupt
there and it is a complete chaotic system that happens and their government stepped in
and rescued the situation. I don’t know how it would happen here. But this is a train
smash coming on if we don’t do something urgently.
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DRS VAN GENT

Brief question, I’m still struggling with the short length

of stay and the significance that is not minor, it’s big, and the [indistinct 02.00.48]
because I see you’re smiling. I do think it’s an important factor in the South African
system. I think I start to understand the situation a bit. My question is this: this
5

morning we heard that it might be the case that there’s a patient in hospital, stays there,
and the hospital actually finds out the scheme doesn’t cover a longer length of stay in
the hospital and the patient may be not able to pay himself or there might be a lot of

10

hassle to get that payment from the patient. My question is this: who’s ultimately
responsible for releasing the patient? Is that you or is that – because obviously you’ve

10

positioned yourself as crucial for patient safety. Is that treating doctor, the admitting
doctor, or is that the hospital?
DR ROUX

No, the admitting doctor is responsible so in the

situations where we are involved it will generally be the surgeons.
DRS VAN GENT

And is the admitting doctor sensible, sensitive, let’s hope

20
15

he’s sensible, sensitive to pressure from the hospital?
DR ROUX

This is not – I’m surprised by the way the statistics that

says that says that South African patients stay significantly shorter than others.
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DRS VAN GENT

Me too.

DR ROUX

No, I accept that.

From my understanding and my

involvement in the day hospitals I know that in the last five years we’ve built about 50
new day hospitals which will all – a patient is not allowed to be in more than 12 years.
5

10

DRS VAN GENT

That’s right.

DR ROUX

So this will dramatically change the way that things

work and shorten the stay of our patients. Apart from that the statistics we see from the
acute hospitals or the bigger hospitals seem to indicate that the chronic patients, not
surgical patients, are staying longer in hospital than they were before and that is one of

10

the reasons why their profits have gone up. So we are actually – this is not something
that we directly work with which is why we’re unable to help you get closer to an
answer.
DRS VAN GENT

That’s right.

DR ROUX

To our view we are using, in the private system we are

20

15

using cutting edge first world technology. I mean we are able to – in some of our day
hospitals we are doing cholecystectomies and procedures like that and the patient is
going home on the same day in safety. So these are things that are happening. So we
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don’t know. We can’t answer. We think it’s – but in my experience and I think my
colleagues will agree, I haven’t seen a patient in years being transferred to the
government service because he’s run out of his medical aid. I haven’t seen that in
more than ten years that a patient was transferred to a government hospital because his
5

medical aid ran out. Maybe I just work with different surgeons and I’ve not seen one
of my surgeons discharge a patient for financial reasons when he was unhappy with the
clinical condition of the patient.

10
JUSTICE NGCOBO

I think perhaps to put this in perspective that answer

about the limited coverage was offered as one of the possible explanations for short
10

stay. There were other suggestions that were made and that is because people/patients
are admitted in circumstances wherein they shouldn’t have been so it’s just not that.
It’s because of the limited coverage. There were other explanations but again it was no
more than a speculation.
PROF FONN

I wanted to explore with you one of the cost saving

20
15

measures that could potentially make a difference to healthcare costs and access to care
in the public or the private sector and that is the notion of in your instance anaesthetic
assistance. So the idea of a senior experienced anaesthetist overseeing three or four
operating theatres, clearly it can’t be a bypass, it can’t be – you know, it could be much
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more routine stuff. And certainly there is research from many places that these people
are when well-trained but particularly when well-supervised provide very good quality
care and in some instances in comparison to surgeons for example superior care in
amputations, in appendectomies, in caesarean sections and so on. But I’m also mindful
5

that you said that it would be unacceptable to have two operations going on at once.
I’m sure if you’re the only anaesthetist – I’m pleased to know that’s what you think.
But what is your attitude to the notion of a well-supervised anaesthetic assistant in

10

terms of improving access to care and in providing quality care? Obviously they’re
going to be doing some cases and not in others and obviously I’m suggesting under

10

supervision.
MS ZIMMELMAN

Thank you. Access is a very real issue in South Africa

because of the scarcity of the skill and it is something that our society has had to
address and had to look at. We represent the anaesthesiologist. They believe they are
the best people qualified but that unfortunately is not always the reality that we find
2015

ourselves in. We would much rather find ourselves in a position where we are task
sharing than task shifting so we do not want to have people unsupervised working with
a limited qualification. And unfortunately we’ve seen that in certain of our public
sector and certain of our provinces.
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So we have been quite proactive in working with both government and with the nursing
council, well, with the nurses that we work with in developing programmes that can
look to up skill. So we want a postgraduate anaesthetic nurse. We want to look at how
we support the clinical associates and the role that they can play. We want to look at a
5

theatre technician and support it. Now, most of that is to support the existing work that
is taking place by the anaesthesiologist but in certain rural areas we must look at upskilling to another level so that they can be under that kind of supervised – and our

10

counsel is looking at issues in that respect. It is not the best for patient safety but it is
the best for patient access.

10

JUSTICE NGCOBO

Thank you for that presentation.

A number of

propositions that were put to you by Dr Bhengu, one of them was that your profession
doesn’t need equipment. I don’t know, that’s how we put it.

20
15

MS ZIMMELMAN

It doesn’t buy equipment.

JUSTICE NGCOBO

You don’t have to buy – in other words you have very,

very low costs. Well, what do you say to that?
DR MARAIS

I think, yes, from relative to all specialities we would be

one of the cheapest if we’re not the cheapest. But despite that we are currently at
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around R600 000 per annum.

5

10

JUSTICE NGCOBO

Cheapest to run?

DR MARAIS

Sorry?

JUSTICE NGCOBO

Cheapest to run the practice.

DR MARAIS

The practice. The practice cost study.

JUSTICE NGCOBO

Okay.

DR MARAIS

Practice cost. But to perhaps link that to the cost studies

that were mooted if we reduce that cost study the element in that submissions to zero, if
we said we had no cost the fee would still have to be nearly double. So the cost study
10

is only just part of that whole calculation and you have only so many hours to deliver
that you can generate a turnover and to get to a fair salary you need a certain level and
the level in the past, the RPL level was so ridiculous that even a zero cost practice cost

20

if you put zero into that equation you still will get the increase. So to just focus on the
validity of the cost studies is something missing the point.

15

JUSTICE NGCOBO

No, the other question I have, did I hear one of you

saying that there is a perception that you’re one of the most expensive specialities?
205 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 2

24 February 2016

___________________________________________________________________

MS ZIMMELMAN

I’m not sure we specifically mentioned it but there is a

perception that not necessarily expensive but there are a couple of factors that impact.
The patient doesn’t understand fully what the anaesthesiologist does so they question
the bill more than they would question a different medical practitioner’s bill.
5

10

JUSTICE NGCOBO

Is it regarded as being very expensive?

MS ZIMMELMAN

Obviously we don’t believe so and we are guided by the

rates as best we can and I think that the rates that we’ve seen in the past that are offered
by the medical schemes are probably way lower than other medical specialities. But
that then results in more co-payments which then result in the perception that we are

10

charging more when we’re charging the same but the co-payment level is higher. And
the hidden profession nature of what we do creates a perception. And then because our
anaesthesiologists are working so many hours and are so under the gun a lot of the
proposed agreements from the medical schemes for DSPs are proposed at an offer of
greater volume if you take a lower price but we don’t need any more volume.

20
15

JUSTICE NGCOBO

If one accepts what you say and that is the costs of

running your practice are very low how does one come up with the 600 000 that you,
the figure that was given as being a cost of running a practice?
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DR MARAIS

You have to be registered with the HPCSA. You have to

pay insurance, medical malpractice insurance, SASA, your professional association,
the fees, all those things even if you do no cases. Either you have to have rooms which
you have to pay administrative staff and typically it would be about point seven per to
5

one to one so that’s an annual, that’s a salary whatever you pay somebody with
benefits. You have to have a telephone, fax machine, cellphone. You have to be
available. You have to travel to the destination.

10
So all those things are costs. If you don’t have rooms the medical billing companies
would charge either a fixed fee for the services that they deliver. That would be
10

actually more than the total cost. They’re not a charitable organisation. They make
some money out of you. And then also the – or otherwise they would charge a
percentage of the turnover depending on the different models that you would accept.
But those, that’s costs. You have VAT. You have auditors. Your statements need to
be audited. They must pay VAT every second month for which you need the input and

2015

they send you a fee.
JUSTICE NGCOBO

I understand. Now, those of you who practice in groups

do you practice from a specific hospital, one hospital or a number of hospitals?
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5

10

10

20

DR NDEMERA

Several hospitals.

JUSTICE NGCOBO

I understand you practice from Durban.

DR NDEMERA

Yes, several hospitals.

JUSTICE NGCOBO

Okay. So you practice as a group. And how many of

you are in the group?
DR NDEMERA

About 32 at the moment.

JUSTICE NGCOBO

About 32.

DR NDEMERA

Yes.

JUSTICE NGCOBO

Now, you practice from different hospitals.

DR NDEMERA

Yes.

JUSTICE NGCOBO

Okay, and I take it you have rooms at these different

hospitals.
DR NDEMERA

We’ve got a main office which is administrative rooms.

JUSTICE NGCOBO

At the hospital.
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DR NDEMERA

No, away from the hospitals.

JUSTICE NGCOBO

Oh, away from the hospitals.

DR NDEMERA

I’ve got rooms there in Musgrave Park. Then we’ve got

small rooms at Umhlanga Hospital, Gateway Hospital and Westville Hospital.
5

10

JUSTICE NGCOBO

Yes.

DR NDEMERA

Where if patients can come and pay, they can come for

their pre- anaesthetic visits, yes, so we do run several offices.
JUSTICE NGCOBO

Yes.

If a person who doesn’t belong to your group

would want to have admission rights at any one of these facilities from which you
10

practice do you get consulted?
DR NDEMERA

For anaesthetists it makes no difference.

JUSTICE NGCOBO

It may make no difference but do you get consulted?

DR NDEMERA

Not really because I go to work where the work is. I’m

20

part of a practice. The practice has got a relationship with certain surgeons who work
15

with us. They give us work. Some surgeons use more than one group depending on
your availability because it’s all to do with scheduling and availability so if a surgeon
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feels you are not available on a Thursday afternoon when our practice is busy they use
someone else. So that’s how it works.
JUSTICE NGCOBO

I think it’s yourself and Dr Roux. You’ve repeatedly

mentioned that most of you are registered to practice in this country and other countries
5

10

overseas. Right?
DR NDEMERA

Yes.

JUSTICE NGCOBO

Why is that so?

DR NDEMERA

Well, when I joined our practice we already had a locum,

what we called a locum in New Zealand, so at any time we used to send three people to
10

New Zealand. And then when we got busier we starting sending one person only at a
time. I’ve gone, when I’m on leave I’ve gone to do a locum in Botswana where I’m
also registered so that’s how it is.

20

JUSTICE NGCOBO

I understand but I’m just trying to find out what – it

seems to be common amongst your profession to do so. Is that right?
15

DR NDEMERA

I think it’s across all professions. Some people take

leave from their practices. The problem with people who run individual practice is
they can’t do that. We have got reasonable leave conditions which sometimes allow
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me time to go away for six weeks, eight weeks at a time. And when I come I will still
get work. If you are in solo practice and you go away for a week when you come back
you’ve got no surgeons to service.
JUSTICE NGCOBO
5

You’ve mentioned that, you’ve given us a percentage of

doctors which you say have left your profession over a period. Do we know the
reasons why they left?

10

DR MARAIS

No, we didn’t analyse that.

JUSTICE NGCOBO

Okay, now, most of your members probably if not all of

them are members of SAMA, are the not?
10

MS ZIMMELMAN

A significant portion, yes.

JUSTICE NGCOBO

Yes, okay. Now, in 2008 SAMA commissioned a study

with a view to making a submission to the department for the purposes of determining
20

the national health reference price list.

And this company on behalf of SAMA

prepared a document which was part of the submission that has been sent to us which is
15

a survey to determine the cost of specialists and general practice services on behalf of
medical practitioners. That was in 2009. Now, that study apparently was to assist two
practice committees of SAMA. The one is the specialist Private Practice committee
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and the other one was the general Private Practice committee. If I go through the list of
the associations that provided a mandate to this group to conduct this study your
association is not there. Is that right?
DR MARAIS
5

10

That study I think was submitted by Healthman. Our

submission was done by Fifth Quadrant but submitted directly.
JUSTICE NGCOBO

So you were not part of this study.

DR MARAIS

In the first one I think we submitted with them and I

think in the second one we submitted on our own.

10

JUSTICE NGCOBO

So did you submit a separate one?

DR MARAIS

Yes.

JUSTICE NGCOBO

Okay. Is it possible to have access to that?

MS ZIMMELMAN

I’ll arrange to send it to you.

JUSTICE NGCOBO

Yes. Was it made in 2008? 2009 I think?

DR MARAIS

We submitted every year that we could even while the

20

15

court case which we were not part of we still engaged with the department trying to
resolve the issue.
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JUSTICE NGCOBO

Right, and it does detail does it not the costs associated

with your practice? Yes. Can we have an updated version of that study?
MS ZIMMELMAN

We can give you the study as it was done by Fifth

Quadrant. We can then also share with you survey results which is not a scientific
5

study but survey results which we’re performing at the moment. So we should have
the results in about a month.

10

JUSTICE NGCOBO

If I understand the essence of your submission your

concern is that you’re not receiving a fair remuneration for your services. Is that more
or less – because of the intervention of the, because of the medical schemes?
10

MS ZIMMELMAN

I wouldn’t say we’re not receiving a fair remuneration.

We’re not refunded fairly by the medical scheme plans that are in existence at the
moment and the lack of benchmark is impacting badly.
JUSTICE NGCOBO
20

15

The essence of your complaint is that you are not

reimbursed fairly. Is that more accurate?
DR MARAIS

By some of the schemes, not by the whole industry.

Some part of the industry do ...[intervenes]

213 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 2

24 February 2016

___________________________________________________________________

JUSTICE NGCOBO

Okay, but why don’t you put it in your own words?

What is the essence of your complaint?
MS ZIMMELMAN

The essence is that there is far too much confusion which

makes it very difficult for our guys to focus on the practice of medicine and at the same
5

time be fairly remunerated. So it’s not that we aren’t fairly remunerated by all in one.
It’s that we don’t know how to negotiate through the process to make that simple so we

10

can focus on business but still be sustainable.
JUSTICE NGCOBO

I think we’ve come to the end of your presentation. Is

there anything that you want to add to what you’ve told us?
10

MS ZIMMELMAN

The issue of the HPCSA, you asked earlier and some

other people what would you like, what would we like you to tell the HPCSA, the
ministerial task team recommendations are quite clear and one of them is the separation
of the medical and dental board from the number of other boards and that is one of the
20
15

structural things that we strongly support because it has become quite unwieldy and it
doesn’t affect the kind of regulation we want to see on the profession. And other than
that a big thanks for the opportunity to engage.
JUSTICE NGCOBO

Yes, okay. Well, thank you for coming to make the
214 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 2

24 February 2016

___________________________________________________________________

presentations and thank you for your input. Thank you very much indeed.
DR NDEMERA

Thank you very much.

[END OF SESSION TWO]
[START OF LAST SESSION]
5

10

JUSTICE NGCOBO Very well I think we can start. The way we are going
to deal with this, we are going to hear first the South African Optomet ric
Association, a presentation which will then be followed by that of Iso Leso
Optics Limited and thereafter, there will be the discussion session.
MR ROSEN

10

Good afternoon to you, thank you to yourself and the

esteemed members of the Panel, we appreciate this opportunity very much. I
think it is fair to see if it hasn’t been noted before, that time itself is a cruel
competitor and somewhat unfair, so we accept your proposals gladly.

20

Our reason for participation is really in the pursuit to ensure fair play within
the eye care industry and we have taken the liberty of drawing a picture of the

15

environment in which we operate and we have taken the liberty as well of
highlighting what we would regard as issues that are of a pathological nature
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which we thought important to bring to your attention, obviously within the
context of the competition laws of South Africa.
JUSTICE NGCOBO That picture says it all doesn’t it?
MR ROSEN
5

I hope so, I think much of what we are going to say

today, with particular reference to the DSP’s has been addressed by previous
organizations, so where applicable, we will not waste too much time on that,

10

but we just thought it was important to highlight 1 or 2 issues that are within
the context of the scope of the Panel and simply as an example, highlighted in
red on the screen, to provide consumers with competitive price and product

10

choices.
In other words, the rights of the consumer to choose and as importantly, to
ensure that small and medium sized entities, have an equitable opportunity to
participate in the economy and the point we wanted to make there, is to

20
15

compete effectively, in that way that practices and practitioners have to be
viable and sustainable.
With regard to prohibited practices, again just to place some emphasis on 1 or
2 of the principles that are incorporated within the legislation, is that there
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should not be activities that lessen competition, or have a substantial negative
effect on competition.

For the purposes of our oral submission, we have

highlighted 5 areas.
The first is probably inappropriately labeled, prevention of extended scope, it
5

really pertains to interdisciplinary relationships which in our experience, in
our view, in certain instances, have a very strong negative impact which does

10

prevent competition and you will see a little bit later these very specific
examples in a cold and clinical manner for your consideration.
We do address the concept of designated service providers closely married

10

with the powers and interventions of medical schemes in South Africa and
then lastly, there are 3 pieces of legislation that we would just allude to share
our positions with you and justify those positions from a competitive
perspective.

20
15

JUSTICE NGCOBO I am looking at the slides that you have on the board
and looking at the one that I have, the one that I have has about 4 points, so
do you have an additional presentation?
MR ROSEN

My apologies, there is an addition to what we had
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already submitted, let me just go back, it was the top one.
JUSTICE NGCOBO The prevention?
MR ROSEN

Yes.

JUSTICE NGCOBO Okay. Otherwise, is what you have in front of you and
5

from which you will be presenting from, the same as what we have
previously?

10
MR ROSEN

Other, than the prevention, yes.

JUSTICE NGCOBO Okay very well.
MR ROSEN
10

I think it is fair to say that it has been stated many

times by different stakeholders in different ways, that perhaps there are
special considerations that pertain to healthcare, the treatment of healthcare
providers do differ from other industries. As an example, if I were to refer to

20

the legal profession for example, it is simply a fee for service type
arrangement at exorbitant costs from time to time, healthcare which we will

15

illustrate a little bit later on, is a little bit more complicated with other role
players which impact significantly on the cost driving process so to speak.
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Just a brief overview of the eye care industry per say, but with particular
reference to the optometry profession, arguably sight has been described as
the most delightful of our senses. You know we take a tremendous amount
for granted in the way that we appreciate beauty or going to a movie and so
5

forth, but yet there are hundreds of thousands of South Africans who are
referred to as needlessly blind. For some of us, including the Panel that are
wearing spectacles for example and I will speak for myself, without these

10

spectacles, I would be handicapped significantly including my job.
I must also just state upfront that the South African optometry market does

10

lack official audited information. There are no audited market shares and so
forth, but there are sources of information throughout the presentation where
we have borrowed for example the Council for Medical Schemes annual
report from specific medical schemes and so forth, but for the purposes of this
introduction or as part of the introduction, we just thought it was important to

2015

highlight some stats to give the Panel some idea of the prevalence of vision
impairment throughout the world and obviously it pertains to South Africa as
well and simply to say worldwide, this is 2014 World Health Organization
stats.
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Two hundred and fifty eight million people worldwide were visually
impaired, of which thirty nine million are blind, but very importantly, the last
sentence, seventy eight of those visually impaired, represents what they call
avoidable blindness.
5

JUSTICE NGCOBO I am afraid I think what you are reading from is very
different from what I have here.

10

MR ROSEN

Judge, my apologies for the confusion. We did update

that.
JUSTICE NGCOBO Okay, so what we should then do, is to remove what
10

we have here and replace it with the presentation that you are reading from.
MR ROSEN

Yes.

JUSTICE NGCOBO Okay very well.
20

MR ROSEN

Once again I apologize for the confusion.

JUSTICE NGCOBO That’s okay very well, you may proceed.
15

MR ROSEN

Thank you, just a few comments about the South

African Optometric Association, the organization was formed in 1924 it is in
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excess of ninety years old with a very proud history.

I think like most

organizations, it sails different seas, sometimes calm, sometimes turbulent,
but the bottom line is that we represent the profession of optometry. We are a
non-profit organization and we represent all forms of optometry and what I
5

mean by that, private sector, public sector and academia.
We just wanted to make an important point that I think justifiably, most South

10

Africans embrace the philosophy of proudly South African in terms of
products and services that emanate from the country, but we feel very
strongly that that should apply to healthcare providers as well with particular

10

reference to optometry.

We boast some of the finest practitioners in the

world and we don’t think they are always treated accordingly, so we just
wanted to make the point and I am going to highlight some examples as I go
through my presentation.
As far as optometry goes, it is an autonomous profession. It is educated and
20
15

it is regulated and from a regulation point of view, I think it is really
important to note that, as with the previous professions, that were submitted
earlier today, optometry is regulated and registered with the Health
Professions Council of South Africa and therefore all the generic rules and
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regulations that pertain to doctors, dentists, anesthetists and so forth, apply to
the profession of optometry as well.
In the past, there have been a few peculiarities, but I don’t think we have the
time to go through those now. The bottom line is that HPCSA is the regulator
5

of the profession of optometry.

I think very importantly if you take

cognizance of the needs of the South African population, primary eye care I
10

know is a term that is used a lot by Government and other key role players
and optometry is well poised and well qualified and well skilled to occupy the
position of the primary eye care profession.

10

Without going into too much detail, simply in terms of its scope of practice, it
provides comprehensive eye and vision care and I am not going to go through
all the different components, but it is really important to know that there is a
very strong clinical component to optometry and I will come back a little bit
later on to the dichotomy that exists within the profession, but they are well

20
15

trained and highly qualified clinicians.
Then very importantly if you just take a very simplistic view of the scope of
practice, which you see on the screen is everything from that comprehensive
examination that I showed earlier on, the various forms of material,
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spectacles, contact lenses, sunglasses, but very importantly in addition to that,
that optometrists, where competent, in other words, where they have
undergone the required training and education, are entitled to make use of
pharmaceutical substances for diagnostic purposes.
5

As an example, dilate the pupil so that they have a better view of what needs
to be rectified or not and also, if I may repeat very importantly, the advent of

10

what is referred to as therapeutics. In other words, optometrists for the first
time will be allowed to undergo physical training and education which
entitles those practitioners to diagnose specific conditions and treat

10

accordingly.
The stats available to us, the information available indicates there are three
thousand two hundred registered optometrists. You will appreciate that not
all three thousand two hundred practice. Some of them are retired, some of
them have gone abroad, but the register shows three thousand two hundred

20
15

and there are approximately two thousand three hundred practices in the
private sector in South Africa.
The market, this is based on the Council for Medical Schemes annual report
of 2014, shows a worth of R2.5 billion, which represents approximately 2%
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of the total private healthcare bill. So although the percentage is quite low,
the actual value is not. I think it is also from a marketing perspective, from a
business perspective, there is a dichotomy in that there is, a very strong
clinical component, professional component and as I think some of you based
5

on previous discussions, know there is also a commercial component and that
does make the profession slightly different from most other healthcare
professions.

10
There are various business models we have just selected 3 for the purpose of
now. There are franchises, well known brands, there are groups and there are
10

also independent practices and just to give you some idea, just in terms of
numbers, this is not the market share, it is the number of practices, there are
approximately five hundred franchise practices in South Africa and the rest
for the purpose of our presentation, could be regarded as independent. The
independent practice in terms of volumes, are significantly more than the

2015

franchises.
Another peculiarity of optometry is that the location of practice varies. You
will find optometric practices in shopping malls, you will find optometric
practices in medical centres and you will find optometric practices in private
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homes, so it is a wide variety of business modalities and location.
There are also a number of very important stakeholders or role players that
impact in one way or another on the profession and we have listed some of
them. I am not going to go through all of them, but I am going to come back
5

to the second one. As I said in the beginning of my presentation, we have
identified some anomalies that we would like to bring to your attention which

10

we felt did display anti-competitive conduct and of course, with respect to
yourselves, the Competition Commission is listed boldly at the bottom.
I think it is also fair to say like with most healthcare professions or the

10

healthcare environment itself, consumerism has increased significantly.

I

think members of the public have become more aware of the significance of
eye care in different ways.

For example, the purchase of sunglasses as a

fashion item, but also in terms of representing a prevention of damage to the
eye in certain situations.
20
15

I think if I can ask you to not get involved too much with the complexity of
that slide and the details and the lines, simply to say at the risk of stating the
obvious, that with most healthcare relationships, the old sort of fashioned fee
for service doesn’t exist anymore. To take my earlier point, if you go to see a
225 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 2

24 February 2016

___________________________________________________________________

lawyer, you get charged a fee.

Here there are many other role players

involved which intervene. It is not simply a practitioner patient relationship
and we question some of those interventions.
To go back, the primary healthcare practitioners as I mentioned earlier on,
5

play an important role, bearing in mind the number of South Africans who
need basic care, just as a starting point, but all South Africans in general. I

10

am now referring to the issue of therapeutics. I need to state that therapeutics
has been adopted and regulated by the Health Professions Council. You will
appreciate that to reach that point, that achievement for want of a better term,

10

undergoes various protocols and assessments and the bottom line is that
optometrists who undergo the appropriate training, will be allowed to
prescribe in accordance with a specific list of pharmaceutical substances.
Just for your information again not to be too basic, you will also appreciate
that there are a number of the eye care team who are involved in different

20
15

aspects of eye care and eye health. An ophthalmologist is one who plays a
really important role, they are doctors and surgeons. The optometrists I have
already presented to you. You’ve got the orthoptist who with great regret, are
almost a dying breed. There are only about fifteen orthoptists in the country
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and I don’t think they are accepting more.

There is no traini ng in South

Africa for them and regrettably as well, those who are the practitioners that
are not registered with the HPCSA, but they are responsible for the
manufacturing and fitting of ocular prosthesis. In other words, I think the lay
5

term would be false eyes.
Then I refer specifically to the Ophthalmology Society of South Africa and

10

one really appreciates a really good relationship between organizations such
as OSA and the Optometric Association.

Just to highlight the issue of

therapeutics once again, for optometrists to be able to prescribe specific
10

pharmaceutical substances, they have to undergo intensive training as
mandated by the Health Professions Council of South Africa. To qualify and
to practice in that model, they also have to undergo six hu ndred hours of
practicals supervised by an ophthalmologist and the ophthalmologist needs to
sign off witnessing the fact that the optometrist concerned, has undergone that

2015

training.
To put it into perspective when we speak about therapeutics, the type of
conditions treated by an optometrist would be simply red eye, somebody who
presents with a red eye that needs a particular therapy, or even the removal of
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a foreign body in the eye. Simply this is something that optometrists with the
appropriate training, can do. They don’t need to make an appointment with
the ophthalmologist and so forth.
In terms of numbers in South Africa, there is a 10 – 1 ratio of optometrists
5

versus ophthalmologists. I mentioned three thousand two hundred registered
optometrists and about three hundred registered ophthalmologists.

10

So you

would appreciate my comments and our comments are really made within the
context of primary eye care, first port of call.
The issue really that we are bringing to your attention within the context of

10

competition law, is that the Ophthalmology Association has strongly opposed
the extended scope for optometry. They have some apparent justifications,
but nevertheless, this has been on the cards for a long time for many years in
fact and has become a reality and optometrists are being trained accordingly
and to support their position, they have refused to sign off those practitioners

20
15

or optometrists who are trying to undergo their six hundred hours.
What I will do and my apology, it hasn’t come with the pack, but I can make
available the documentation where their positions are clearly stated and we
brought it to the attention of this hearing, because we feel with the greatest of
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regret, that it does prevent competition. It is a form of territorial prot ection
and it certainly prevents competition in the marketplace. Certainly from our
perspective, the treatment of red eye or the removal of a foreign body, yes
there may be complications, but then referrals will take place, but for a simple
5

procedure in accordance with the list of products that have been approved by
the Medicines Control Council and the Department of Health, we felt that it
was inappropriate and we need to bring it to your attention.

10
I am going to move on now to the concept, well it is more than a concept, it
has been spoken a lot about today there are many different terms for
10

designated service providers.

We understand they have a really important

role to play in certain areas, some of the substitute terms could be preferred
provider and so forth networks and the reason why we have raised this issue
for your consideration and to bring it to your attention, is listed, I am not
going to go through every single point, but highlight one or two of the more
2015

important points.
There are examples in the market where there is abuse of dominance, where
there is an inducement to participate with a competitor company. There is not
always an equitable opportunity to participate, the eye health of patients are
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not always considered and so forth. So again, with your permission I am just
going to continue and go through that to highlight those points that we feel
are very salient for the purpose of this submission.
We certainly understand that there is a very important role for medical
5

schemes and they are regarded as single consumers of care.

They aren’t

entitled if we understand the legislation correctly, to collude with each other,
10

but they do dictate certain things like benefit structures and price. It was
interesting to note some of the discussions earlier on, where the power of the
medical aid, there was a lady on the right hand side who asked the question

10

about medical schemes and they do have a tremendous amount of power.
This was just from the Medical Schemes Act just to review or refresh maybe
for our benefit more than anybody else’s, the actual role of a medical scheme.
The business of a medical scheme is the business of undertaking liability in
return for a premium or contribution and it is qualified by 3 points underneath

20
15

which I am not going to go through again for the purpose of time and from
the Optometric Association’s point of view, we feel that the role of the
medical scheme as was initially intended, has gone way beyond that intention,
which does introduce some impact on the profession as a whole and not
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necessarily of a positive nature.

In fact, on the contrary, sometimes

derogatory to the members concerned.
In many ways, the preferred provider has a principle and you will appreciate
for the purpose of the presentation, in some ways we are using generic
5

descriptions and it does vary from preferred provider to preferred provider
and from DSP and so forth, but the bottom line as I’ve said, we will be

10

highlighting some practical examples of what we mean.
I also think there is a conflict of interest sometimes between the designated
service provider in terms of its role, because on the one hand, they need to

10

accommodate their client which happens to be the medical scheme and we
understand the challenges of the medical scheme, that they ware wanting to
bring down costs which I think is not unreasonable and the medical scheme
also wants to ensure that there aren’t any activities that are unethical or
manipulative and probably a stronger word, fraudulent in nature.

20
15

I think the networks and the DSP’s make certain pledges to accommodate
those challenges.

On the other hand, the DSP needs to accommodate the

interests of the practitioners concerned and it is a bit of a balancing act in our
opinion and a difficult one to manage most of the time.
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In terms of the complication, it is not simply not just an optometrist patient
relationship; it is simply now that the medical aid now employs other entities
to carry out certain duties on their behalf. We also acknowledge the fact that
the Health Professions Council, the regulatory body, has endorsed the concept
5

of preferred providers, but they do specify certain criteria in their policies and
that is that there is a reasonable opportunity for practitioners to participate,
that no practitioner was unreasonably excluded and the patient was not

10

deprived of his right or freedom of choice and so forth and in our experience
and in some of the examples that I am going to give you, there are violations

10

of those principles.
With regard to credentialing and accreditation of practices, again the HPCSA
have supported the concept of accreditation, including profiling and so forth,
but there again, there are certain criteria that they have introduced to ensure
that the criteria includes transparency, that there is an equitab le approach in

2015

terms of if there are certain qualifications are required, the competency and so
forth. You will see right at the bottom, that it is not exclusive.
An exclusive would be an example where one group of optometrists, are,
selective without allowing participation from any other party. In the Medical
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Schemes Act, in terms of the Act itself, it refers to the role of DSP’s
specifically related to PMB’s, but they do make allowances for others.
That should be 24 th March 2010 my apologies, but it is interesting that the
HPCSA sent out a media release and it was highlighted by the title “concerns
5

over the exploitation of healthcare practitioners by medical schemes and
networks”, where medical schemes and networks were almost forcing

10

practitioners to join their organizations.
It was discussed a little bit earlier on, I will give you a good example where a
practitioner called the association a year ago, she was very upset, she has a

10

practice in a city surrounded by certain businesses and the employees of those
businesses were all members of a particular medical aid and she had to make
a choice. If she did not sign up with the network who had a contract with the
medical aid, if she didn’t sign up, she could lose her patient base and if she
did sign up, she didn’t see how she would be able to survive.

20
15

In terms of the DSP, I am going to give you one example where we believe
there

is

anti-competitive

conduct,

abuse

of

dominance,

inducement

specifically to force members of the profession to get involved with the
competitor with many ramifications and the right of choice. I have shown
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that slide before and I am highlighting the fact that it is not a simple
relationship.

There are other entities involved where medical aids would

enter into an agreement with a network administrator and that network
administrator would enter into some form of arrangement with for example an
5

organization that specializes in forensics, all of which impact on the practice.
Just from a dominance point of view, from the Competitions Act, I am just

10

going to [indistinct 30:20] has a market share of at least 35% and so forth and
the reason why I raise this, is just in terms of the definition of market power,
so when we speak about abuse of dominance and inducement, we’ve taken

10

note of this definition, the ability to control prices or act independently with
customers and so forth.
This is an important slide and it is meant as no disrespect to anybody, I think
I will leave it at that. It is simply to give the facts and if you just ignore t he
very bottom bar, non-KFML practices, KFML is a holding company that is

20
15

very active, a very powerful organization in South Africa and in its stable it
has a company called Preferred Provider Negotiator, Spec Savers, Clear
Vision and Execuspecs. They are all part of the same stable and you will
appreciate being a holding company, the profits that are generated from those
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entities, go into the holding company and re-distributed where applicable.
Because of PPN’s dominance which I am going to show you now, if one has
to define what is sometimes referred to as the managed care market, it has in
excess of an 80% market share and therefore, you will appreciate it has the
5

lions share and therefore, practitioners are forced to join PPN which is PPN is
actually the DSP, so preferred provider network is the DSP.

10

So if I can refer you back to the bottom bar, non-KFML practices, that means
all practitioners, the independence and other groups who are not part of that
stable, are literally forced to become members of PPN, which is part of the

10

same stable as their competitors Spec Savers, Clear Vision and Execuspecs,
so from a competition point of view, all their information when they claim
from medical aids, goes to PPN, which in principle, is accessible to KFML
and you will find that there are people on the KFML board who have their
own practices in Spec Savers as an example.

20
15

So it is a bit of a pudding to be quite honest, but it is to highlight the fact that
there is an abuse of dominance in that PPN can flex its muscles in many ways
it imposes different mechanisms such as tagging systems and so forth at a
small fee, but the bottom line is that practices have to join, because if they
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don’t join, then in some cases, they can lose their patient base, so if I can just
use a simple model to illustrate the point. Let’s just take as an example, the
banking industry where the employees of the banking industry belo ng to a
medical aid called BankMed. If a practitioner has a very high percentage of
5

the practice that are BankMed members or bank employees, then that
practitioner is going to have to adhere to the rules and regulations by signing
up with PPN. They are forced to join that particular entity, bearing in mind

10

that those practices compete with the other groups within the KFML stable.
DRS VAN GENT

10

Sorry I think I missed that, what are the market shares

of these entities and the PPN?
MR ROSEN

As I said in the beginning, I am going to give you a

perspective of what we believe, but it is a little bit irresponsible in some
ways, with the exception of PPN. PPN has 80% in our opinion, of the total
managed care market, but Spec Savers, Clear Vision and Execuspecs
20
15

combined, there is no market statistics, but it is a substantial share.

The

franchises are far more retail orientated than any of the independent practices.
If I stick to Spec Savers as an example, Spec Savers is a really well -known
brand in South Africa. It is promoted as the affordable group; they institute
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intensive

marketing

campaigns,

so

the

independents

are

already

compromised, because they don’t have the financial muscle to compete.
We understand the same with the corner café and the hypermarket, but what
makes this different, is that they are forced to enter the stable of their
5

competitors and we have a problem with that as a principle.
Just in terms of the dominance, if you take KFML as an entity, it’s got PPN

10

and 3 other groups and you will appreciate for the purposes of the
presentation, we have kept it very simple and we also realize there are time
constraints, but nevertheless, it is fair to say that those organizations are

10

really dominant in the market.
To give you an example, PPN if you go to their website, they’ve got
something like two thousand members and we’ve mentioned the 80%.

In

2014, they were contracted with twenty two medical schemes representing
20
15

approximately 2.5 million beneficiaries. I think in anybody’s language that is
pretty significant within the South African context.
I don’t think it is for us to highlight what dominant firms can do and what
dominant firms can’t do, so I am going to skip on that and simply say that we
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are really concerned as an example of what is taking place within the eye care
industry and we’ve used that as a model to illustrate our point.
I would like to move onto another model which your permission Judge and
this is the Platinum Health model which is situated in Rustenburg. Again, it
5

is just to illustrate a point.

I know that the Panel is probably very much

aware of a recent appeal to the Tribunal and then to the Court by Buchanan,
10

this is not necessarily a gossip session, it is simply based on fact, where
Buchanan had requested the Tribunal Court to consider the anti-competitive
nature of the Health Professions Council rules pertaining to ownership of

10

practices and employment of practitioners.
I think you know well that the Tribunal and the Court rejected the application
by Buchanan.

Why do I mention that, is because Platinum Health is a

medical aid and they were granted concession by the Health Professions
Council and if I may be very candid, I think the HPCSA, well let me be polite
20
15

about it and say they messed up a bit, they granted the medical aid concession
to employ practitioners.

I think in fairness to the HPCSA, I think that

concession was granted on the basis that there was a perception which was
not an incorrect one in principle, that the Platinum Health model was
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affiliated to the mining industry and there are certain sites which have been
granted concession because of their locations which are isolated, b ut there
was no intention for Platinum Health to set up their own optometric practice
in the middle of Rustenburg.
5

So what has happened now, is that they employ their own practitioners and
you would appreciate Rustenburg is the centre of the Platinum Mining

10

industry surrounded by platinum mines and by implication, a large proportion
of the population that lives in Rustenburg and surrounds, are employees of
Platinum Mines. They may not consult or visit practitioners other than the

10

Platinum Health model.
So there are 2 things, there is a non-registered practice. I think it is Thabo
Mbeki Road, there is a Shell garage and then you will see a big sign that says
Platinum Health Optometrists and by the way, they see private patients as
well, but the bottom line is that they operate as a Private Practice and they

20
15

prohibit the employees of Platinum Mines from visiting and consulting with
other private practitioners in the city.
I must say we as the Optometric Association, so it is obvious we represent
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optometrists, but I can tell you that that is also the same for other professions
like audiology, dentistry and so forth.
Then my last comment is really pertaining to examples or share with you
examples of where we believe that there is conduct that we believe is not
5

conducive to healthy competition.

It pertains to 2 medical aids, or 2

organizations involved in that arena, it is Affinity Health and Agility, where
10

they have contracted a specific group of optometric practices without
consultation with any of the other practices in the area and therefore, for
those practices who are not part of that group, they may not consult patients

10

who are affiliated to those organizations.
So that is a really good example of exclusive conduct, exclusivity without any
participation whatsoever from the practitioners that are in those areas. The
only concession based on the intervention of the Optometric Association and
you will see or hear from what I am going to say now, it is not a big deal. In

20
15

this case, it happens to be Spec Savers practices, but that is not the point. It
is the point of the anti-competitive nature of what is taking place, that if there
isn’t a particular Spec Savers practice within a radius of 3 or 5 kilometers,
then a non-Spec Savers place has the privilege of applying, because of the
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radius, but other than that, practitioners may not participate in those
networks.
I have one more comment and that is the issue of split-billing and our
esteemed gentleman from overseas was saying that in your country, co5

payment is not allowed and I understand that, but the issue of split-billing
versus balance billing, is an important concept and I think to a large degree,

10

the Optometric Association understands the reason why there may not be
split-billing, but in practical terms, there are some big issues.
As an example and it might be subject to interpretation in terms of patient

10

choice, but if I go to an audience and my apologies audience, is an
optometrist or not, audience does an examination and audience does a
thorough examination and comes to the conclusion that due to clinical
necessity that I need certain remedial therapies for want of a better term
which includes a pair of spectacles, audience knows that my medical aid is

20
15

only going to pay R1000, but his recommendation comes to R2000. I, who
happen to be a reasonably intelligent grown adult, decide that I really would
like to take advantage of the recommendation, because what audience has
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said to me, makes a lot of sense.
Audience may not give me a separate bill, so it is R2000 for the total account,
he may not give me the account for R1000 and send the R1000, the medical
aid contribution separately that is split-billing as you know. That would be
5

okay to state that yes, balance billing is the way to go, that what is so terri ble
about the practitioner, audience in this case, to put the total R2000 on the

10

claim to show the patient portion and the medical aid portion.
The problem is this, there are punitive consequences.

In some cases, the

medical aid won’t pay the practitioner directly and again without wanting to
10

repeat too much of what happened earlier on, I think it was well explained by
one of the previous speakers, that indirect payment has detrimental
consequences. There are all sorts of things involved, there is no guar anteed
payment to the practitioner.

20
15

In some cases, the medical schemes will reject the total claim and it is the
application of that principle that we have a problem with, not the principle
itself. So I don’t know if I have made sense on that particular issue, because I
will continue from here
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JUSTICE NGCOBO I think you will have to repeat that.
MR ROSEN

Okay if I can start from scratch in a very simplistic

manner, split-billing within the South African context, is not allowed. In fact,
there is a clause in the Medical Schemes Act that makes it illegal, we
5

understand that. Balance billing is what is encouraged, so in situations where
the account for the patient exceeds the medical aid benefit, the practitioner

10

concerned, may not give separate bills.
I am not talking about being fraudulent where there is a repetition.

It is

simply the patient portion versus the medical aid portion. What the medical
10

aids and the Medical Schemes Act dictates, should be on one bill. The total
transaction should be shown. What I am suggesting to you, is that in many
cases when that is done, the endorsement and all these nice terms like
informed consent by the patient from the patient, the medical schemes will
either in many cases, not pay the practitioner directly and in s ome cases, will

20
15

reject the claim, so there are punitive consequences in terms of the
application of that principle.
DR BHENGU

Mr. Rosen you say there are punitive consequences if

you apply balance billing?
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MR ROSEN

Yes that is what I am saying, so I repeat it is the

application, not the principle.
So just in conclusion, we are saying that there is abusive dominance, there is
inducement to enter the stable of a competitive arm of KFML and I have
5

given you same examples of the entities. Sometimes there is denied choice
and when I say denied choice, I will give you another example if I may and

10

that pertains to Discovery Health. Discovery Health introduced their own
DSP, their own network of optometrists about 3 years ago and basically to
participate in that network, optometrists had to pledge a 20% discount on

10

materials, which is quite significant, but optometrists have the choice.
It was open to everybody at that time, but the problem is that for those
practitioners who did not participate in the beginning, if they wanted to
participate afterwards, they are blocked, they are not allowed to participate.
Now one could applaud that by saying they are being loyal to the guys who

20
15

came across and took the risk in the beginning, but you would appreciate that
some practices at that time, weren’t ready. There are so many reasons why a
practice wouldn’t want to participate and we believe that is unfair because it
is unfair competition. Many practices have grown and a large proportion of
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their patient base, are Discovery patients, but they cannot participate in the
network. By the way, that doesn’t apply to new practices. It is those practices
who were already in operation at the time when they opened up their
networks, but it does not apply to practices that are new that opened up
5

subsequent to that.
I am going to then very quickly move onto 3 pieces of legislation, they are

10

just comments for want of a better term. The 2 big issues were the prevention
of competition by ophthalmology to prevent optometry to do what they are
trained to do where applicable and then the concept of the DSP’s and I have

10

given 3 categories of examples which needed to be noted from our point of
view.
In terms of advertising and canvasing, the Optometric Association does very
much support the importance of informing the public in a responsible manner.
The ethical rules do differentiate advertising from touting and canvasing.

20
15

Touting is simply to entice members of the public into practices by using
items of services that fall outside the scope of practice. So in other words, if
an optometrist says for every examination you get a free teddy bear that will
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be regarded as touting.
Canvasing on the other hand, would be drawing attention to one’s attributes
or qualities which may give the impression that you have some form of
superior service, or qualification in relation to your colleagues. We do take
5

note that when the HPCSA had applied for exemption of the ethical rules, the
Competition Commission rejected that application and one of the areas tha t

10

was highlighted by the Competition Commission was this, because it was
simply the way it was put if I can use lay terms, that it was too broad and too
vague and also dependent on the application.

10

So maybe from a competitive point of view, these may be restrictive. The
point that we wanted to make though, is that what we do oppose, are forms of
advertising that are very vague. In other words, even touting and canvasing
were allowed, the vagueness does have a detrimental on the community as
such. For example, where a practice says 20% discount, you will appreciate

20
15

this is in the context of the total South Africa, all South Africans within the
context of healthcare accordingly, so you speak about a 20% discount to
average South Africans across the board, you know 20% of what? Or prices
ranging from R20 to R1 million, it is very vague or terms and conditions
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apply, so we just wanted to bring to your attention that we understand the
importance of good advertising, but we would appeal to the Competition
Commission if they are going to make changes or recommend changes, to
curtail the vagueness of the advertising.
5

[Novel] practices we don’t have enough time today because I would say this
is probably one of the most contentious issues in optometry today from so

10

many points of view.

The Health Professions Council, in fact, it is the

professional board for optometry and dispending opticians, been part of the
HPCSA structure, have come out with they call it guidelines, but the
10

guidelines can certainly be translated into regulation, where operators of
mobile practices, they have to apply for a license and that license is granted
in accordance with a number of criteria, but the most important one, is to do
with what the professional board refers to as over-serviced areas.
Before I get involved too much in the content of the slide that you see, the

20
15

Optometric Association supports the principles of the guidelines, because the
mobile practice, those represent many things that it shouldn’t represent from a
professional point of view, from an ethical point of view.

What is not

highlighted enough in our opinion, is standards of practice, so an example if
247 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 2

24 February 2016

___________________________________________________________________

the HPCSA was going to use criteria, standards of practice is a really
important one, I am sure the Panel is aware that the World Health
Organization many years ago, did away word the term minimum standards
and the reason why they did away with minimum, is because minimum is
5

sometimes translated into maximum.
So it is standards of practice and we advocate strongly that that sh ould be a

10

very important point.
JUSTICE NGCOBO Is there a train that goes around who is an eye clinic?
MR ROSEN

10

Yes, your question is a very good question if I may say

so Judge, because technically speaking, that is a form of mobile practice. I
am not sure if they have a license or not.
JUSTICE NGCOBO I just wanted to know where would, they fall? Would
they fall under the mobile clinic?

20
MR ROSEN
15

They are definitely a mobile, in fact, the definition of

mobile practice says the rendering of service via a vehicle.

Many of the

mobiles that have applied don’t do it via vehicle. They just go from school to
school or from factory to factory.
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The other thing we wanted to say in addition to placing emphasis on
standards, when the Health Professions Council, more especially the
professional board introduced their criteria, there are no clearly defined
criteria. When they speak about over-serviced areas, what is meant by over5

serviced areas? What sort of radius would they be looking at? When they
speak about rejection of an application for a license to operate a mobile and
the letter comes back to say there are already established practitioners in that

10

area, what do they mean by established practices? Is there one practitioner or
twenty practitioners, so we through you, to you, are highlighting some of the

10

concerns that we have by saying that those criteria are not adequate enough
and in many ways, do confront some of the principles of competition law?
Lastly, the issue of deregulation of ownership of practices and employment of
practitioners has come up. I understand from some of the submissions, there
have been references to that concept.

2015

We just wanted you to know the

Optometric Association, strongly oppose deregulation of ownership of
practices.

We strongly oppose the employment of optometrists by non-

registered parties and the major reason for that we are concerned about the
commercial influence over professional discretion.
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So through you Chair and to your Panel, we thank you so much for this
opportunity and that concludes our presentation, thank you.
JUSTICE NGCOBO Thank you very much indeed. Shall we get to you Mr.
Muller?
5

MR MULLER

Yes thank you Justice. Thank you very much for the

opportunity firstly to invite us to this following our written submission o f
10

about a year ago. I appreciate the opportunity. Some of what I am going to
say, is going to be similar to what the SA [indistinct 56:43] have tabled and I
hope some of it is going to be different and on some points, we might agree to

10

disagree.
What I am going to submit, is probably a micro view of managed care in a
market, where managed care has perhaps gone wrong and I will be as brief as
possible.

20
15

Our submission works around that the multiplicity of coding

structures for the same eye care and management of these by specific provider
network organizations, with an eye healthcare provider group, comprises
competition and hampers the independence of eye care practitioners.
So it specifically talks to managing a separate coding structure and the
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influence it has for a specific provider group with a linkage and the linkage
comes through strongly in the discussion that I am going to present.
Just a little bit of history about Iso Leso and maybe just to introduce myself,
my name is Peter Muller, I am a private practitioner from Cape Town. I have
5

been involved in network operations for some twenty years. I am a director
of Iso Leso, which is a provider network organization. Our aim has always

10

been to solution driven, seeking to deliver appropriate eye care models to
match a variety of needs. There is the medical aid need, there is the patient
need, the administrator need and also the provider need and a lot of those

10

various needs, there are a lot of pulls and pushes which don’t always match
each other’s needs and perhaps in the middle, is the patient or the medical aid
member that often is most confused.
Iso Leso is an open practitioner network organization. It is available for any
healthcare provider to contract on a per fund per provider basis.

We are

20
15

unable in terms of the 2004 legislation, to collectively negotiate and to
collectively contract, but we provide a mechanism for funds to contract with a
wide group of practitioners.
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Importantly in our organization, is that there is no dominant shareholder. We
have a thousand shareholder members as such.

We have two thousand

network members, so just to differentiate, we have two thousand contracted
network providers who signed individual network delivery contracts and then
5

we have a subscription base of a thousand of those two thousand who we
deem to be shareholders or committed members.

10

Coding, I have sat on the top level of coding structures in the industry and the
efficiencies of the coding structure in optometry need to be applauded, but the
multiplicity that has arisen of different coding structures, I think creates a

10

problem.

We need a singular coding structure for efficiency and we can

argue and debate the actual structure, but when you get multiplicity of coding
structures, there are some issues that flow from that.
Just a few of the numbers, optometry is 2% of the total medical aid spend.
The average cost in 2014, was R23 and R44 per beneficiary per month. That
20
15

average per month cost is often skewed by cycles, by twenty four month
benefit cycles. Optometry falls into a space where you can measure twelve
months, but effectively you should be measuring twenty four, because most of
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our benefit structures are twenty four month benefit designs.
Interestingly is that the split between that spend, is 50/50 risk versus savings
and that is of interest, because it depends how the fund apportions the benefit
designed.
5

Do they put that benefit design purely in savings, or like

Discovery, which have a very savings driven model or some of them have a
more risk driven model where the spend is more apportion to risk.

10

An important comment is that in eye care, there is very limited PMB
interaction. I think in optometry, there is a singular PMB which details with
post-cataract spectacle provision and probably eye health and vision

10

efficiency as well as product quality, are member satisfaction drivers.

In

other words, the patient that we see, the member of the medical aid, are
driven perhaps in different contexts by product, quality and product
enhancements firstly and secondly, in terms of visual efficiency in eye health
and we don’t deny the fact that fashion and eye fashion is a very confusing
20
15

and conflicting zone when we come to costs and cost containment.
Just to give you a little bit of a breakdown of what goes where, professional
fees of the total bill, is approximately 10%. Base lens cost is the minimum
lens that would be needed to provide visual efficiency, it is not thin lens, it is
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not a multi-coated luxury lens, it is a base lens in a variety of forms, bifocal ,
single vision or varifocal that makes up about 15%.
The frame component which is a requirement of product delivery and optical
appliance delivery makes up 35%. Whether that 35% is a requirement, of
5

course is a moot point. A lot of that spend is going on brand and fashion and
such things. Lens add-ons is the luxury stuff I talked about earlier, which

10

talks to multi-coatings and thin lens designs and enhanced lens designs and
there are a variety of costs in that area. I think contact lens material make up
between 8% and 10% of spend.

10

So our position is that only a portion of total optometry spend needs to be
recognized as essential and I think when we talk about cost containment in
this market, there is a lot of spend which is not essential. It is ess ential to my
colleagues’ healthcare providers I admit, but in terms of essential to the
patients and the patient’s eye health and wellbeing, it may not be deemed

20
15

essential. What we would probably like to suggest and investigate, is better
eye health investigation and more emphasis on the professional fee, on the
health aspect and better payment in that area and less payment on product and
maybe a more frequent examination rather than 2, 3 or 4 year cycles
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sometimes. Optometry is definitely a primary healthcare entry point.
A lot of patients come in through a routine eye exam and get diagnosed with
hypertension, diabetes and that sort of thing, particularly in the South African
market where you don’t often have access to GP health and we need to
5

recognize that. Regular annual investigations would be preferable than
spending money on fashion product.

10

Just a quick look at what the consumer sees, I think our feeling amongst
consumers and it varies across a band of consumers, but there is very little
emphasis on eye health, there is a large focus from the consumer on products

10

and eye fashion. There is a huge misinterpretation as to what the fund pays,
what the fund should pay and what the providers can and should recover.
In the patient’s eyes and this is where part of your brief in terms of issues
raised, communication needs to be vastly improved, because a lot of patients

20
15

medical aid members believe that fashion and product enhancement should be
part of their medical aid benefit. There is huge demand. I operate in the front
end of this industry at practice level and there is a huge demand on why
doesn’t my medical aid pay for the luxuries etcetera.
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One of the issues that do flow from our presentation is that the choice of the
consumer can be manipulated by retail dominance.

There is a lack of

transparency driven by this linkage which is a specific linked provider group
that directs custom to its linked retail arm and that is the KFML PPN Spec
5

Savers relationship that was shown on that graph.
We haven’t shared our slides at all, but this is Iso Leso’s position, that we

10

represent largely the independent practitioner market and we are seeing quite
a bit of dominance occurring to the detriment of the independent practitioner.
So in the eyes of the consumer, a lot of the current DSP arrangements which

10

become dominant, have seen the ability to choose providers separately.
Just to give you a bit of a market sketch here, this is not all the DSP’s but
pretty much this covers 98% of the DSP market in South Africa.

The

preferred provider negotiators have a single shareholder with direct retail
linkage between Spec Savers and KFML. Iso Leso differs specifically that
20
15

we provide a network with broad-based shareholding and open to all. We
have no dominant shareholder and our capitation arrangements that we have
run over the last 10 years, have had the underlying principle that profits in the
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capitation go back to the providers. That is our premise and what we live by.
The fact that we pencil sharp on our capitation arrangements to-date is
probably the disappointment in that there hasn’t been a lot of capitation back
to the providers, but that is our principle. We will either share the profits one
5

of them has been a sharing arrangement with the fund which I think is logi cal
and transparent. The other ones have been relationships that per service, the

10

providers get an enhanced benefit at the end of the period.
Opti Clear is a small PNO which have a possible alignment to a retail group
via shared management, which is very different to the PPN model at the top,

10

which is the direct shareholding. It is flow of funds, sharing of profits and so
forth. Over all lives, this is not just managed care lives, Harry Rosen spoke
about the managed care market and it is maybe a slightly different premise.
PPN runs 43.2% of all lives in the market through their fund arrangements.

20
15

Iso Leso runs 13% of all lives. Discovery is a big player on its own there
with 25% of lives, 24.9%. Now if you remove Discovery from the matrix,
because Discovery is so dominant anyway and has its own position in the
market, it is actually wise to look at the rest of the market and this is the rest
of the lives in the market, it shows PPN’s dominance growing up to close to
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60% of market and Iso Leso operates in that at 17.4%. That is an up-to-date
slide using 2014 lives and funder apportionments as at 2016.
Right what is the effect of this linkage? Now this linkage is a major issue
amongst healthcare providers in the country. It is driven by the management
5

proprietary codes and the proprietary code management benefits the linked
relationship.

10

There is a directing of patients specifically away from

independents who are members of PPN, because they are forced to be as
explained and non-linked HCP’s to a related retail group, they share the same
office, they share the same call centre, they share the same balance sheet

10

etcetera, so specifically directing patients away from independents.
It is rather bizarre in this market that my medical aid claims as an
independent practitioner, have to be cleared and paid by my biggest retail
competitor. I find that a little bit odd. It is uncomfortable that my claiming,
my pricing structure etcetera, has to go to my biggest competitor to be paid. I

20
15

find that very uncomfortable as a provider in the market.
There is access to confidential information through that, what suppliers I am
dealing with, what my exit retail pricing structure is. There is an opportunity
if I go to the middle point on that, that PPN can control cash flow into the
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market. With such a dominant position, they can delay cash flow to nonaligned practices. In other words, at some point they could pay linked retail
group practitioners faster and pay non-linked retail group practitioners later
and that is a huge risk that the market faces. Whether it has occurred, I don’t
5

personally have any information on it, but I am sure if you spoke to some of
my colleagues, you might find that is an instance.

10

Other than that, this retail linkage creates a dominant group, because there
has been fund flow from PPN to Spec Savers. There has been patient flow to
Spec Savers, but beyond that, there are supplier negotiations which are

10

detrimental to the independent practitioner. There is a dominance supplier
result flowing from this structure, where the suppliers are forced to give
significantly better pricing to the retail model via PPN and generally,
probably can’t give the best pricing to the rest of the market and the rest of
the market is subsidizing that arrangement to some extent.

20
15

There is certainly and this gets to my first point I made, that this is a micro
view of a managed care operation.

There has been significant transfer of

profits. The profits made in PPN don’t go to the providers and don’t go to the
funders, they go to the holding company and they are significant. There is a 4
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year pattern reported at CMS of a R200 million transfer of risk profit for 1
fund over a 4 or 5 year period, so it is not just small margins of risk profiting
that is happening here in the managed care market. This is a very significant
number in the eye industry.
5

So through this process, the survival of the independent healthcare
practitioner is significantly compromised by the linkage and structure. This

10

linkage has created barriers to entry, so independent providers can’t just go
out and open up, because they have to contract with the PPN. Some of them
have been coerced into becoming and converting to a franchise model, where

10

their business has grown and become significant, they have seen a franchise
competitor open up across the road, there is that lack of confidentiality of
information and we believe that there is abuse of market position through the
dominance of this structure.
Our proposal, we don’t just leave you with complaints. We would maybe like

20
15

to leave you with some recommendations, that a single set of codes is
legislated it is managed appropriately, competently and efficiently and
endorsed by the Department of Health. Collective tariff and benefit structure
negotiations should be permissible.

We are asking that linkages between
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provider network groups and healthcare practitioner groups be prohibited,
except that with broad-based shareholding, they should be encouraged.
Our discussions with some of the fund relations that we’ve got, is that they
like our broad-based shareholding, because it commits the network providers
5

to the system. The positive risk-based profits should go to the funders and/or
to the providers. It shouldn’t be seen as a profit centre, this kind of p ipe of

10

money that flows to managed, care business just gets opened sometimes for
the benefit of a small minority. The benefit of managed care should flow to
better profitability for funds and maybe better margin for providers.

10

There is definitely a need for ethical guidelines to be established to govern
behavior where these linkages occur.

There are linkages occurring in the

optometry sector, I am not sure in any other discipline that they do occur, but
ethical guidelines should be in place to govern this sort of relationship that
we are seeing.
20
15

This is just a comment which I apologize is not in your pack, just thought I
would add this, low cost benefit option and the withdrawal of circular 51 is
pertaining to optometry. We deliver in the bottom end of the market or the
lower cost end at R880 per claim over a 2 year period. So in other words, we
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provide, just to give you some cost judgement in our profession, on a low
benefit design option, it costs about R880 per claim to deliver across the
lives.
We did applaud and embrace the circular 51 low cost benefit option. We put
5

a model in place which was a circumscribed model with supplier
connectivity, IT based and we were able to reduce that by approximately 20%

10

in terms of costing. So we were very disappointed as a network and I think as
a profession, when we saw the low cost benefit option was withdrawn,
because it would actually have broadened access to eye care for those extra 5

10

million lives that were kind of anticipated on that option and I just throw that
in as a comment, which I think has some validity in this forum.
Harry Rosen has spoken to the interdisciplinary coordination as a cost driver
and I didn’t throw this in after I had heard from him. It was a thought I had
on the plane this morning. The relationship between ophthalmology and

20
15

optometry on the ground, is often very good, the individual personal
relationships are good. At a legislative and control level, it has been anti competitive for years and remains anti-competitive. It is a cost driver, I think
there is a lot of cost savings to be generated through a combined respect and
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delivery model that embraces eye care delivery, both that we work together in
certain areas rather than block. That is all I have in my presentation.
JUSTICE NGCOBO Thank you Mr. Muller.

I think you are ready for

questions now right? Yes okay thank you.
5

DRS VAN GENT

So Mr. Muller you are representing two thousand

members in your network?
10

MR MULLER

We have a similar network to the PPN model of

providers. We pay about 98% of the market on the funds that we administer,
two thousand practices of the two thousand three hundred, but it is about 98%
10

or 99% of spend. Of that, we have a thousand subscribing shareholders.
DRS VAN GENT

Apart from the peculiar structure of the KPN model

with the holding company that controls both PNN, Spec Savers and 2 other
companies, you don’t have that and you don’t want that, because you have an
20
15

open structure, do you yourself also buy material for your members, source
materials for your members?
MR MULLER

We currently don’t directly, but we are currently

forced into a position of having to create better supply arrangements and we
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are developing ordering portals and IT based portals for our membership to
source product at more competitive pricing yes.
DRS VAN GENT

My question is more like why don’t you do what they

are doing, apart from the connection with Spec Savers?
5

MR ROSEN

Maybe I can answer that question.

What they are

doing as a PPN managed care model, I have absolutely no problem with.
10

10

DRS VAN GENT

So it is the connection with Spec Savers?

MR ROSEN

It is purely the connection.

DRS VAN GENT

That raises questions I do agree and of course Mr.

Rosen I agree with your questions as well.

Has this question ever been

discussed with the Competition Commission, or put before the Tribunal?
MR MULLER
20

A complaint was lodged some 8 or 10 years ago

specifically for the Bank Med relationship and it was rejected with a
recommendation perhaps that we should take it to the Tribunal level. It was

15

rejected on the basis that it was one medical aid on the market and in those
years, the pie dominance was not very significant.
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So we didn’t proceed with it, it wasn’t referred. It was recommended that we
don’t refer it. We have further had submission discussions with the
Competition Commission recently as probably eighteen months ago, where
the linkage wasn’t fully understood. There are a lot of complaints that have
5

hit this table, hit this organization about this structure in PPN, but it seems as
though the linkage has not been fully understood.

10

10

DRS VAN GENT

Which link are you referring to?

MR MULLER

The Spec Savers, PPN linkage.

DRS VAN GENT

That’s right, that is essential isn’t it?

MR MULLER

Well that is the complaint and it seems that a lot of the

complaints that have emanated, because it seems as though PPN was well
known in the halls here, because when we did sit at the table, in that
discussion, it was very pointedly explained that that linkage hadn’t been fully
20
15

explored and it was suggested that we produce a full return, a full complaint
which we have worked on and then the healthcare inquiry was instituted and
we felt not pertinent to bring another issue that may well be vented at this
table anyway.
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MR ROSEN

The Association has met with the Competition

Commission on a number of occasions, but I think to support what Peter
Muller has said, I think the angle that was looked at, was very different from
our point of view, what we presented today. As an example, one of the issues
5

that was investigated by the Competition Commission based on our
deliberations, was the issue of collusion and the reason why it was looked at,
was because the chairman of KFML is also the owner of the practices and the

10

conclusion that was reached and communicated to us, was that the chairman
can’t collude with himself, so it was just a completely different angle.

10

DRS VAN GENT

Just to try and fully understand, so the core is about

dominance and you referred to the market as a market for managed care isn’t
it?

20
15

MR ROSEN

Correct.

DRS VAN GENT

Did you do that on purpose? You didn’t refer to the

market of Optometric Services in total.
MR ROSEN

I think the answer to your question is yes, it was done

on purpose, but not to be manipulative. Managed care is a very important
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part of optometry per say like most healthcare professions.
DRS VAN GENT

How did you find managed care?

MR ROSEN

Well managed care is basically those mechanisms

which introduces a box of tools to manage care better.
5

Simply there are

mechanisms in place on Peer Review and that sort of thing, so the managed
care market and I am sorry I don’t have the visual here with me, I will

10

certainly make it available to you after this. We analyze that market very
carefully, but even if we didn’t, because my understanding from the
Competition Act is 43% or more, that is a parameter that gives rise to a

10

market power or to have some form of dominance.
I think the pie chart that Mr. Muller spoke about was 57%, so irrespective, we
are saying it is a dominant force. It wasn’t meant to manipulate. It was
simply to say this was a very dominant and very important entity within the

20
15

optometric world and that there are certain consequences that we feel are not
really being fair to the practitioners concerned. In fact on the contrary, in
some cases, it has been quite derogatory.
DRS VAN GENT

And then you refer to KFML and then the network
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which commands 80% of the managed care?

5

MR ROSEN

Yes.

DRS VAN GENT

And the managed care market, is that the DSP market?

MR ROSEN

Well it is DSP, because the managed care is far more

restricted, but what Peter Muller had shown, was the total DSP market, but I
think I stand for correction, you had 43% is that correct?

10

10

20

MR MULLER

I showed total lives covered.

MR ROSEN

Not total value.

DRS VAN GENT

So total lives.

MR MULLER

My pie chart talks to total lives.

MR ROSEN

And mine was market share

DRS VAN GENT

And you command how many?

MR MULLER

17%, that is a recent shift in the market which

happened in the last twelve months. Prior to that, we commanded 5%.
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DRS VAN GENT

To my mind, the connection between the network, the

closed network and the retail outlets, is the core of the problem isn’t it?
MR ROSEN

It is the problem. It is a very incestuous relationship if

I may refer to it like that.
5

had described some of them potentially and actual.
DRS VAN GENT

10

There are major concerns and I think Peter Muller

Is there evidence of Spec Savers taking advantage of

the information?
MR MULLER

Well there are illusions to that is a busy practice doing

a lot of Bank Med business and Spec Savers opens up across the road. Mr.
10

Rosen might have more specific detail on that, but those are concepts that we
have heard about, complaints that we have heard in the market. There is
certainly sharing of information of competitor information.
DRS VAN GENT

20

15

It’s not easy for you to get that information of course?

It is something that should be done by investigation?
MR MULLER

Yes.

MR ROSEN

Sorry just one other point on that, there is also

evidence of anti-fraud involvement against independents by the PPN model
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which might be very valid make no mistake, we are not defending the
independents and saying that there wasn’t a fraud process, but they do then
have the power as a fraud investigator, to put the fear of God so to speak into
the independent and there is evidence of that happening.
5

MR MULLER

From that point of view, I think we have to be careful,

the intention from the Optometric Association wasn’t to come out and
10

assassinate and so forth. It was just to highlight certain dynamics that are
taking place within the environment, but I need to elaborate just a bit on what
has been said, that there is a forensic unit I think, it is a very reasonable unit

10

to have like most medical schemes.
The problem of course is that the practitioners concerned, where th ere have
been contraventions of let’s call them ethical principles the practitioners
concerned are very fearful of coming forward.

I have sat in and I have

listened to, in fact on 2 occasions for sure, one was a recording on a cell
20
15

phone, the other I don’t have the technical knowledge to understand how it
was done, it was like a huge movie camera or something, but they recorded
the conversation, it was like listening to a radio show.
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The bottom line is that the practitioners concerned are fearful of comi ng
forward, because their fear is based on the perception that they will be kicked
off the network. In other words, their bread and butter will be cut off. We
have just had a case now as an example where there was split billing and the
5

practitioner had paid R100 000 as a gesture of good will to the company that
was appointed by PPN to investigate the forensic nature of the relationship
and then a week later, PPN said despite your arrangement, thank you for your

10

money, but we regard you as being fraudulent and we are going to kick you
out of our network. It is not a competition issue, but it was simply just to

10

elaborate based on fact, so there are issues there that are really concerning.
DR NKONKI

My question is on the benefit design of medical

schemes. I think in the second presentation, you gave a recommendation that
you think medical schemes should spend less on the payment of the product
and more on eye care and you didn’t touch on it in your presentation, but in
2015

your written submission, you do make a similar point and an assertion that
medical scheme members are sometimes required to pay more than what they
are able to pay.
I think it is on Page 220 where you say the result of this disconnect is that the
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patients will have to pay an additional amount from their pockets for an
important diagnostic procedure and/or treatment over and above what medical
schemes paid for, which did not necessarily benefit them.
So I just wanted clarity from you what you think medical schemes will not
5

benefit is the same as what is asserted by Iso Leso?
The second question is that don’t medical schemes already have a cap for

10

instance on certain benefits?
MR ROSEN

Okay if I understood your question, your first one was

really pertaining to the split between the materials and the professional fee
10

and at the moment, based on Mr. Muller’s slide, it was 10% for professional
fee and the rest was all materials and if you are asking whether the
Association supports as a starting point, a realignment, the answer is
absolutely.

20
15

There is no two ways about it. I mean our deliberations with Government,
with the BHF and others recently, that certainly is a mechanism that is going
to be instituted in the not so distant future. I know even in the Court case I
think it was 2008 when Spec Savers had challenged the HPCSA at the High
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Court and won that, the judgement was really frowned upon, because one of
the issues was sharing of fees. Optometry is a profession and a respected
profession.

In fact, the World Health Organization in March 2007,

recognized optometry as an equal partner in relation to all other professions,
5

so that percentage needs to be shifted and maybe to do that, there would be a
professional fee for dispensing as an example, so the professional fee would
increase and the materials would come down.

10
DR NKONKI

My second question was on whether the existing

benefit design already have caps on certain things that you would consider
10

aesthetics or driven by consumerism that you spoke about.
MR MULLER

Can I perhaps speak to that, because I am more at the

cold face of benefit design than the Association, it is driven by a variety of
factors.

There is a clinical drive and there is a marketing drive and the

marketing folk in the medical scheme want best most sexy eyewear eye care
20
15

they can get because it looks better for the members.
So it is a bit of a push pull on that issue. Some funds have very limited
benefit design and I will use Discovery Key Care as one, it is a packaged
product, it is very cost effective, it has limited frame choice etcetera. At the
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other end of the spectrum, you have large family limits which you can shop
up to, it is a shopping target to be quite frank and I am perhaps talking against
my profession in many respects, but because of that benefit design, it
becomes a shopping target not only for the healthcare provider, but for the
5

member who comes in.
One of the anomalies of that which Iso Leso tries to explain and avoid in our

10

benefit discussions, is the first family member that comes in spends R4000,
the next family member doesn’t have a benefit, so there is some inappropriate
benefit designs in the models in the market.

10

Our belief is that a limited

choice of codes which provide good professional care, appropriate
professional care, visual efficiency and lens design and a basic frame, is what
should drive the medical aids spend and not R4000 global fee spend.
MR ROSEN

If I may, I think the simple answer to your question is

yes, there are medical schemes that cap it and that goes back to the comment
20
15

that I made about split billing, because if the patient wants to select a frame
that goes above that, there is an issue, but the answer is yes.
PROF FONN

I just wanted to understand in your model where you
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said that any saving is split between the medical aid and yourselves, is that
with the medical aid, or is that with the administrator of the medical aid?
MR ROSEN

It could be with either, but in our model, it has been in

one instance with the fund directly.
5

PROF FONN

Do you know what mechanism, they have, to return

this to their members?
10

MR ROSEN

In fairness though, the quantum has been very

insignificant, because in our cap contracts, there has been limited
profitability, so the quantum is relatively small. We would negotiate with the
10

fund, we have a contract with the fund as a provider group and we could
either cap completely or cap with profit share and I believe that a profit share
cap is probably the more appropriate model, because it creates more
transparency.

20
15

PROF FONN

That is what I am interested in, is the transparency. To

your knowledge, if someone from that fund comes to you, is there a chance
that a member would know that by using you, they’re potentially increasing
the savings that comes to them?
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MR ROSEN

Not at all, there is no understanding amongst the

members. In fact, the concept amongst members about DSP’s is conflicting.
If you try and explain to them that the DSP provides more appropriate spend
of your funding, like the family limit issue, it is an appropriate one, there is
5

great confusion among medical aid members and optometry is a very good
example, because it is a health benefit.

People like spending optometry

benefit, because they are healthy and they can get something back from their
10

funds.
PROF FONN

10

Then just pursuing the information issue which is

something we are particularly interested in, on Appendix A of your
submission, you talk about the financing of health services, Paragraph 2,
administrators and medical scheme design benefits at negotiated tariffs,
however, little is known about the reference used or the type of research
conducted in the process of designing these benefits.

20
15

From our point of view, that is interesting and we want to know the degree to
which this is problematic, who it is problematic to and the consequences of
this lack of transparency?
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MR ROSEN

I will give you some examples and if you don’t mind

just giving me a bit of latitude, there was a really good discussion earlier on
coding and the question was asked from the Panel, is it right for an
association to unilaterally decide on codes and I would like to answer that if I
5

may. I would say yes, it is a responsibility of an association like ourselves to
determine codes, because the practitioners who are involved in that process,
they understand exactly what is entailed and they understand the time it takes,

10

the complexity and so forth.
So by having a list of procedural codes as an example really, is to ensure, that

10

the scope of practice of that particular profession is accommodated from A to
Z. It is the prerogative of the medical scheme to accept some of those codes
or not, but to take your point as with all professions, there are technological
advances on a reasonably regular basis and I will give you an example and
here I am on dangerous ground, I have 2 optometrists on my right, but for the

2015

test of glaucoma, it is that little puff test that they do, but the research has
shown that it is not necessarily that it is that pressure that is responsible to
indicate glaucoma, it is the thickness of the nerve fibre and so forth, so there
are procedures which are extremely beneficial to patients, such as retinal
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neuro fibre analysis, is a procedure that is done to detect thickness of the
nerve fibre.
The proposals are put forward and there are deliberations, there are good
relationships with the medical schemes, but to take the point that you’ve
5

raised, we simply get a response from the medical scheme to say no, we will
not accept those codes and it is usually based on actuarial calculations. So we

10

would meet with the relevant parties, the provider relationship managers as an
example, put forward what we believe should be accepted, we don’t get
involved in negotiation of benefits, that is for the networks and then the

10

response we would get is what I gave you.
So when you speak about transparency, I can only speak from personal
experience.

We don’t know what those actuarial calculations are and so

forth. All we know is that it was those calculations that determined rejection
or acceptance.
20
15

PROF FONN

One last question which relates to the notion and it

probably applies to optometrists as much as it does to ophthalmologists, how
much general knowledge is available either to yourselves or, to patients about
if something really works. So you tell me you have to measure the thickness
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of the nerve and puffing in my eye and getting the response isn’t good
enough, is that true? If someone tells me I must have a toric lens and not a
other lens, or that when they measure for something, I must have it measured
with this instrument because it is much more sensitive, but is there any
5

knowledge out there, that in fact that .00 millimeter difference actually makes
a difference to whether my cataract surgery is going to work, or whether my
glasses are going to be better, is there a need for some kind of health

10

technology assessment system that is available to everybody?
MR ROSEN

10

I think there were 2 questions. The first one and if I

may take your question literally, you used the term general knowledge I
would suggest to you that there is a lack of general knowledge regarding the
technical advances and the technicalities and so forth. Even to a degree as an
example, I am sorry to speak about personal experience, but it is the most
accurate I can give you, where there was a group of ladies where all of them

2015

had met for a cup of tea one day and they were prescribed multifocal lenses
and all of them had not pursued or persisted with their multifocal lenses, they
have gone and bought ready-made readers.
They weren’t quite sure what was meant when they were told by their
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practitioner to persist, so it is something as simple as that, where there is a
really big need for effective communication, educational communication
generally in our opinion, so general knowledge, I would say to you, no.
I am not sure if I understood the second part, you are speaking about a
5

technological advance, some type of technology for what purpose if you don’t
mind me asking?

10

PROF FONN

What I am trying to understand, is that it is quite

possible that you as a provider, could buy a piece of equipment and this
equipment instead of measuring it to .1 of a thing, it measures it to .0001 of
10

accuracy and so, you say to me, you must have this test and not that test, but
how do any of us know that that is a better piece of equipment? That the
outcome in terms of my visual acuity or anyone’s visual acuity will in fact be
improved by a very expensive machine, whereas the less expensive machine
actually does it good enough and I am going to be as unhappy or happy with

20
15

the outcome and is there a need for some objective decision around this?
MR ROSEN

Like most healthcare professions, there is advancement

of equipment and it is not necessary just making it more accurate, you can
take a photograph of the cornea, so the type of equipment in an opto metric
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practice does vary from practice to practice, but I think if you are saying is it
adequate to have a basic piece of information, sometimes those differences
can be the difference between effective eye care and eye health versus not,
but I will hand over to Peter.
5

MR MULLER

Sometimes we don’t know either and maybe if we talk

about product, I would be the first one to put up my hand that I think that .1
10

millimeter on a product difference, we are not sure whether it makes a
difference and sometimes it does and sometimes it doesn’t.
works perfectly and sometimes it doesn’t.

10

Sometimes it

When it comes to clinical

assessment though, there are significant enhancements in equipment over the
last recent past and over the years of course which lead to better diagnosis.
An example at the moment, is that we are trialing and piloting a funder’s
camera which is tele-medicine driven, we can photograph the retina in a
practice, get it assessed at a very high level on a transmitted image basis.

20
15

Now that is a huge advancement. Flowing from that is this OCT nerve fibre
layer thickness.

That is ultimate care for the patient in terms of clinical

outcome and there, we get challenged by the funders and I have had
experience at Discovery per say, as to does this thing work as you are asking,
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what are the clinical outcomes, what are the cost implications of it and there
is a lot of information around that particular type of diagnostic instrument
which can be put on the table to prove a point.
Whether the point is proven and accepted, is another debate, but yes on the
5

clinical equipment and the clinical assessment, yes there is very good sound
clinical studies done internationally which defend that piece of equipment and

10

better diagnostic outcomes. On product, I am with you on this.
MR MULLER

I

think

what

is

severely

lacking

in

eye

care

specifically, unlike the pharmaceutical industry, there is very little work done
10

on eye care economics. I know there are economic studies that show that if
you pay a certain amount upfront, they measure it in quality life years and so
forth, but in eye care, there isn’t a tremendous amount, but I support what
Peter has said in terms of the clinical outcomes.

20
15

DR BHENGU

Mr. Rosen, did I hear you right when you said fee for

service doesn’t exist anymore, is it what you said?
MR ROSEN

Well what I was implying is that the fee for service is

outdated.
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DR BHENGU

Okay you were not saying you are no longer using it?

MR ROSEN

No it still exists for sure, but it is outdated.

DR BHENGU

Okay, I am just looking at the figures, the number of

optometrists in practice and the number of those that are with PPN and the
5

number of those that are with Iso Leso. I am getting a sense that there is a
dual membership?

10

MR ROSEN

Absolutely a huge overlap.

DR BHENGU

Okay now is that a problem for you? That is the one

question and the other is if the practitioners are willingly signing up for PPN,
10

how do we know they are unhappy in this arrangement, or is the management
team of Iso Leso unhappy?
MR ROSEN

20

Just from an Association’s point of view, it is a grudge

by in many ways, because if there is not a joining up as we said earlier on,
then there are certain sacrifices to be made, so as an example, I have used

15

Bank Med only because it is one that comes to mind.

If you are an

optometrist and you have a high percentage of your patients who are Bank

283 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 2

24 February 2016

___________________________________________________________________

Med patients and PPN signs up with Bank Med, then in essence, it would not
be a good business decision probably not to join.
That is the inducement based on the dominance of that particular
organization. I think the two thousand member issue, you will appreciate and
5

you are quite right as has been confirmed, that there is dual participation, dual
membership, but some medical aids are far bigger. GEMS, is an example and

10

Bonitas, as well as Discovery, so it also has a major impact when you speak
about market share in terms of revenue, not just participating practitioners.
MR MULLER

10

Dr Bhengu can I just comment on that, because I am

sure it does lead to a lot of confusion, the reality of the market is that the
majority of optometrists will sign any bit of paper that pays them anything
and that is one of the ironies of our particular discipline in the market. We
don’t behave collectively, we haven’t done so, we’ve behaved as
independents on a very isolated basis and my colleagues will sign any bit of

20
15

paper just to get paid.
The fact that they have signed the paper alludes to the fact that they are happy
with PPN, but the reality on the ground or the noise on the ground, is that
they are not. They signed it because they have to get paid. It is a form of if I
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don’t have a credit card machine in my practice, I can’t survive. If I don’t
sign a PPN agreement, I can’t survive and that is the reality of the market in
general. There are pockets of us that don’t sign, but the two thousand versus
two thousand is pretty much the picture that you are seeing there.
5

MS MUVANGUA

I have one or two questions about the mobile practices.

I was very surprised that you sort of brushed over it and moved on, but my
10

understanding is that it is a very big problem, both from a competition point
of view it could very well have market allocation implications. I got this
from what you said about established practices. My understanding is that

10

established practices in the PBODO regulations or guidelines, is not as looseended, they actually mean fixed within a building.

I don’t know if I am

wrong, but my question is two-fold, firstly, what exactly is the real issue with
mobile practices and secondly, what do you have to say about mobile
practices in as far as it enables access to eye care and thirdly, is where do
2015

these mobile practices usually operate from?
I got the sense that they usually operate from shopping centres, schools and
the like. Do they go to rural areas and remote areas?
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MR ROSEN

I apologize I think it was just a time constraint at the

time. I think what we were saying in terms of the guidelines and regulations,
I agree with you that the PBO refers to established practices, they are brick
practices, they are established. The question that we raised though is that
5

there is no yard stick. How many practices have to be established?
For example, if you’ve got one practitioner in an area, would that be regarded

10

as adequate and what sort of radius? So those are the parameters that appear
to be missing from the guidelines and that is the point that we made.
MS MUVANGUA

10

Can I add one more thing? I also don’t get the sense

that those guidelines apply to established practices. My understanding is that
they only apply to mobile practices.
MR ROSEN

Absolutely and that is where I know there is a

submission, not an oral submission, but there is a written submission to the
20
15

Panel regarding this particular issue, that they have taken a completely
different position and I see by you nodding, that you acknowledge, so from
our point of view, we are just saying that there are 2 things. The first thing is
that there is a necessity for a mobile, but we are just saying that if there are
going to be regulations, the parameters need to be put in place, so there is no
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confusion. You can’t just send a letter to someone and say sorry, you cannot
get a license bearing in mind the license applications are for specific areas. It
is not a broad license to say there are already established practices.
In our opinion, it is not good enough, it has to be well defined and you are
5

quite right, those regulations only pertain to mobiles. They do not pertain to
what you refer to as established or the brick practices.

10

Then your question is whether they go out and I think that has become
problematic. I think one of the factors that have contributed to the legislation
that is in place, is that they go everywhere. A lot of them go to shopping

10

centres and of course, it is not well received by those practices who, have
been there for many years and who pay rent. Suddenly you have a mobile
rocking up and screening and testing. There are mobile units that go to the
rural areas and I think to be fair to the professional board, a tremendous
amount of emphasis of their guidelines is to encourage greater accessibility to

20
15

eye care in the rural areas, but many of them do operate in the urban areas
and do go to shopping centres and factories and so forth.
MR MALULEKE

If I may add to the points that Harry has spoken to

already, we have a big problem with the standard of care that the public
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would normally receive from those practitioners who are practicing mobile.
One thing though that we want to add, is that we have no problems with
industrial or school vision screening at which referrals to a centre that can
offer proper care actually happens. We have a problem as well that half the
5

time, you see mobiles that are operating about three hundred kilometers away
from the centre at which they will be doing the testing and the problem that
we would have, is the follow through, the after care, as well as the

10

dispensing, because dispensing is a major part of the scope of practice. Half
the time, spectacles are just brought back in a box and everyone would choose

10

theirs. There is a tremendous amount of work that needs to be done by an
optometrist or even a dispensing optician to actually make sure that all the
parameters are observed as per the test.
We support and we subscribe to like the Government’s school health
program, which actually does a lot of work in making eye care accessible.

20
15

MS MUVANGUA

I have 2 follow up questions.

The first is you said

standard of care is a problem and they are also meant to encourage access.
Why is the obligation placed on mobile eye care units to enable that access
and the same obligation is not placed on established practices first of all and
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then secondly, the standard of care argument I also read about, now that
standard of care argument seems to me to self-contradictory, because it is
okay in my standard of care it is fine, for as long as I go away five hundred
kilometers from established practices, but the minute I try to set up shop next
5

door to you who has got an established practice, then my standard of care is
questionable.

10

MR ROSEN

For sure, I think the best people to answer that

question, is the HPCSA, because you will appreciate these aren’t our rules.
We do concede and understand where competition issues have arisen, but the
10

position we have taken, is because of what the audience has spoken about,
that is why in my presentation, we just wanted to place much more emphasis
on standards.

It should apply across the board and I can tell you with

mobiles, there are quite a few which are owned by lay people, non-registered
people, so there are a number of peculiarities which I think resulted in those
2015

guidelines, but your point is well taken.
MR MALULEKE

I also needed to add that in terms of the standard, the

PPODO does have the guideline as to what it is that we ought to do. Earlier
Harry spoke to the minimum standards which have been done away with by
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the World Health Organization. There are standards of practice in place. It is
available for everyone to actually have a look and those of us that are
practicing, to actually adhere to those standards.
MR MULLER
5

Just a quick comment on mobiles from a network

perspective, mobiles are a huge over-servicing driver.

In our network

arrangements, we find that mobile visits are huge over-serviced operations
10

and in fact, in our network arrangements, unless we don’t pay mobile clinics
for that reason.
DRS VAN GENT

10

You told us that there is a lack of transparency and that

is a key issue for the inquiry and you said there is a lack of transparency
particularly you referred to the connections between private network
organizations and possible retail companies and you said that the choice can
be manipulated by retail dominance. Can you explain what you meant?

20
15

MR MULLER

With that relationship, there is potential and I think

factual routing of patient to the retail player, so the managed care operator,
the PPN of the world will run a call centre where medical aid members will
phone and say where is my nearest optometrist and they will be routed to the
nearest Spec Savers and that can create lack of good choice for the
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consumers, where there are 3 others around the corner, so the consumer’s
choice and availability might be compromised in terms of that linkage.
It is the linkage per say that is the problem. What actually happens after that
linkage is a multitude of things.
5

Some of those perverse incentives and

processes could be happening.
JUSTICE NGCOBO The word linkage seems to come up quite often in your

10

statement and you made the point that one of the reasons perhaps why the
complaint was not accepted by the Competition Commission, was a lack of
understanding of the link, is that right?

10

MR MULLER

I think the timing of the original complaint goes way

back to the early days of the Competition Commission 2004 or 2005 and I
think everyone was feeling their way in terms of competition law and I am
not quite sure if the perspectives of the complaint were fully understand and
20
15

the linkage wasn’t properly understood. It was a different market as well,
there wasn’t the dominance issue.
Subsequent to that, we have been led to believe in a consultation with key
people in a preliminary hearing in the competition process, that they were
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quite amazed that the linkage wasn’t better understood and that was about 2
years ago that a discussion was held on that basis.
JUSTICE NGCOBO And you did re-submit the complaint about eighteen
months ago was it?
5

MR MULLER

We formulated a complaint, finalized it on a file basis

to be submitted and then this inquiry was launched as a process and we
10

decided not to confuse the waters with a complaint here and our submission
now.
JUSTICE NGCOBO Where is that complaint?

10

MR ROSEN

That complaint is sitting in the legal offices of my

attorney.
JUSTICE NGCOBO The very first page of your submission seems to me to
20

capture your concern and that is the multiplicity of coding structures for the
same eye care, that the management of these by a specifically provided

15

network organization and eye care provider groups, compromise competition
and hamper independent eye care. That is the essence of your complaint is it?
MR ROSEN

Correct.
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JUSTICE NGCOBO Just unpack this for me please.
MR ROSEN

Well the preferred network operator in question has

their own coding system and their coding system can create differences of
benefit structure perhaps more suitable to their retail Spec Savers arm and
5

their supplier relationships.

So because they operate with a proprietary

coding system in their model, it can create distortions in the market, because
10

it might suit certain suppliers, it might suit their retail arm on a promotional
basis etcetera, etcetera.
Yet again, I just need to highlight it is not per say necessary the coding

10

structure, but it is the linkage that flows from the owner of that coding
structure through the retail arm to the provider groups. It is not particularly
the mode of business, the method of business that we have a problem with, it
is purely the linkage.

20
15

JUSTICE NGCOBO You mentioned that some of the practitioners have
made statements, but they are not willing to come forward?
MR ROSEN

Yes what I said was that they came forward to the

Optometric Association, but with a veil of protection that their names would
293 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 2

24 February 2016

___________________________________________________________________

not be revealed. In fact on one occasion I met with the Health Professions
Council, I had a recording of this particular case. You can’t really blame the
organization, although the person concerned was a key member of the
forensic unit who had asked for R4000 to be put in a specific bank account,
5

but the practitioner refused to come forward, as he was afraid.
JUSTICE NGCOBO Did you have any statements from these individuals?

10

MR ROSEN

No at the time, it was between myself and the head of

the forensic management unit.

We met with the person concerned and

listened to the recording, so it wasn’t given to us in writing.
10

JUSTICE NGCOBO What causes the fear? Is it the fear of losing work?
MR ROSEN

I can only give you an opinion, but that is a key factor,

that people are afraid of being kicked off the network. As I said earlier on, it
is their bread and butter the way they perceive it, especially if the profile of
20
15

their practice involves patients that are contracted to PPN, but I would be
speculating where I think that would be irresponsible, but certainly, the
reason given to me, in my capacity, has been fear of not being paid.
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JUSTICE NGCOBO Speaking for myself, it does strike me that the inquiry
may be hampered in the course of its work simply because there are
individuals who are not prepared to come forward to provide information that
they may have which is relevant to what we are doing. Do you have any
5

sense of how we can get those individuals to talk?
MR ROSEN

10

It would be a tough call, you will appreciate that in my

capacity, I wouldn’t be able to reveal those names or sources without their
permission. All I could do is revert back to you having spoken to them if
they will be prepared to come forward, but you will appreciate that I wouldn’t

10

be able to guarantee anything at this point in time.
JUSTICE NGCOBO I understand. Mr Muller has pointed out that they are
prepared to sign any piece of paper as long as they get money.
MR ROSEN

20
15

Yes, that was from Mr Muller.

JUSTICE NGCOBO We have come to the end of your presentation.

Is

there anything else that you would like to add to what you have told us?
MR ROSEN

No I think from the Optometric Association, just to

thank you once again for this opportunity. We were able to highlight the
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issues which we feel were of real relevance and I think we regard that as our
conclusion for the day, so thank you so much.
MR MULLER

From the Iso Leso perspective, thanks for following up

our written submission with an invitation to address you personally on these
5

issues.
JUSTICE NGCOBO I do wish to record the sincere regret that we kept you

10

for this long, it was never our intention, but inquiries of this nature, they tend
to develop a life of their own, but thank you for your patience.
[END OF RECORDING]

20
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