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JUSTICE NGCOBO

I wonder if you could indicate to us how you propose to

approach your presentation.
DR LETLAPE

Thank You Chair, it’s been a challenge even to

ourselves, as to how we are going to approach this, because given our mandate we
5

could talk for the next two hours about things that might not be relevant to yourselves,
that might not be things that you have an interest in. So, it may be helpful if I will have

10

opening remarks on general issues and at some point if we going off tangent, to be
guided by the panel as to the specific questions that you may want us to address,
because I think that probably would aid that it be a productive sessions with

10

yourselves..
JUSTICE NGCOBO

I think perhaps by way of introduction perhaps, let me

just indicate very briefly what is the purpose of these sessions, unfortunately you were
not present at the very first session when I made the opening remarks. The Health
Market Enquiry has now embarked upon a process of public hearings, now broadly
20
15

speaking; the public hearings are divided into two main sessions. The first sessions is a
more general and broad session which is really intended to get a sense of who are the
players in the private health care sector and how they interact with one another and
what are the challenges that they face in the cause of that interaction. Okay, and this
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sessions will run until the 10th March, okay. Then it will be followed by more specific
sessions which will now focus on competitive dynamics within the various groups of
stakeholders such as the funders, the service providers, the regulators, and the
government. So where you fit in, you fit in within the regulators as I see it, broadly
5

speaking. So that’s really what we would expect at least at this general hearing. We
do expect that when we deal with the regulatory challenges to which our attention has
been drawn by the various stakeholders, we might have to call you back so as to probe

10

more deeply some of those issues, but I think at this stage it’s just more for it to
educate us about what you do and how do you interact with the various stakeholders

10

within the private healthcare centres, including the government as the case may be.
Does it help you understand more or less what we about?
DR LETLAPE

Yes, it helps very much so.

JUSTICE NGCOBO

Perhaps, you may just want to give us your general

remarks, perhaps and then any of your colleagues might want to add something, may
20
15

do so and thereafter we can have an open session where we can raise the questions, if
that’s fine with you.
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DR LETLAPE

That is fine with me sir.

JUSTICE NGCOBO

Great, thank you.

DR LETLAPE

Effectively, we are the Health Professions Council of

South Africa and we exist because of the Health Professions Act 56 of 1974, which
5

was last amended in 2007 and basically the way the council is formed is that we have
now thirty healthcare professions that are part of the Health Professions Council. The

10

latest entrants are Clinical Associates and Health Promoters. The way Council is
constituted in terms of the Act; the different professions nominate professions with the
Council facilitating that process and the nominated professionals that meet the criteria,

10

to be appointed to the board, would be forwarded to the Minister. The Minister would
then appoint from the lists that had been given to the Minister. Consequently we have
twelve professional boards that house the near thirty different professions.
So you may have a board that just has a single category of professionals, like the

20
15

Psychology Board, but other boards would have a number of professions in one board
for example the medical and dental board has medical practitioners, dental
practitioners, medical scientists and clinical associates and then you have other boards,
like the board that would have physiotherapists, biokinetists and other professions, so
we have twelve of those boards. The compositions of those boards generally have
5|Page
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professional representatives which are usually in the majority, community
representatives, people versed in law and there are certain special institutions that if
appropriate to the board, would have representation in the board. Now the main
purposes of the Health Professions Council is to basically regulate the professions to
5

promote and approve the educational standards so that you have accredited education
programmes that would lead to those that meet the requirements set by those boards
being registered as healthcare professionals and being entitled to practise their

10

profession in the Republic.
So the different training institutions, the programmes that leads to accreditation that is

10

approved by the different boards. The institutions themselves for them to exist that is
under the jurisdiction of the educational authority or the Higher Education in out
instance, but the specific programmes that lead to qualification and registration are
under the jurisdiction of the boards. Now the Boards have complete autonomy in
professional matters. And they will lay down the ethical rules, the conditions to be met

2015

for registration.
They are also responsible for dealing with any complaints and conduct inquiries. All
boards, post qualification will have continuing professional development programmes
that the practitioners would need to satisfy for continuing registration. Registration is
6|Page
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renewed on an annual basis.
The Board and Council in its structures are totally largely funded from registration fees
that re paid by the members of profession. So even though it is a statutory body, it does
not receive any funding directly from government. All the funds that we have are
5

generated from practitioners largely. There are other ancillary funds. Some would
come from work done for RAF, Road Accident Fund; some would come from penalties

10

that are imposed on practitioners. After the boards are constituted, then the boards
have various sizes. The Boards have the authority in terms of clearing out their
mandate to create committees and sub-committees, delegate powers to those in terms

10

of clearing out their mandate. The Boards, the Chairs of the Boards or the Boards
actually, are then allowed to send representatives to Council.
The way Council is constituted its currently thirty two members that constitute the
Health Professions Council. Sixteen members come from the Boards each of the
twelve Boards is entitled to send one representative to Council. It is usually the Chair

20
15

of that Board that represents that Board in Council. It is not regulated; it is just the
practise where the Board sends the Chair. Now there are four extra sports that are
allocated on the basis of the numbers of practitioners in the Board. Now the two
biggest Boards that have over 50 000 practitioners in both boards, have 2 extra
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members. So the Emergency Care Board sends 3 representatives to Council, the
Medical and Dental Board sends 3 representatives to Council and the other 10 Boards
send 1 each. The Minister then appoints 9 public representatives, and it’s 1 per
province. That is done in consultation with the Premiers of the provinces. So you have
5

16 + 9 it’s 25.

The other 5 positions are reserved for a person vest in law, a

representative of the military, a representative from higher education and 3
representatives from HISA, which is the specific educational sector for health
10

professions production, for lack of a better word. So that constitutes 16.
From the total 32 members of the Board from amongst themselves they then elect a

10

President and a Vice-President and they have various Committees that function. From
the Secretariat side where the Registrar, and in accordance with the Act, the Registrar
is appointed by the Minister in consultation with Council.

Council then has the

responsibility for creation of a Secretariat to allow the Boards to do their function. And
the way we have operated is all other appointments are delegated by Council to the
2015

Registrar.

So indirectly all employees are employees of Council, but the person

delegated to appoint them and dismiss them is the Registrar, its delegated powers. So
we answer to the Minister of Health.
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Part of our main function is to advise the Minister on any matter that relates to the
practice of the professions, the education of the professions or anything that impacts on
the health of the public. So consequently the motto of the Health Professions Council
is protecting the public and guiding the professions. We’ve had interesting debates in
5

some of the Boards where board members feel if this is about us we should come first
in the motto and not the public. And everyone now understands that we exist for the
public and not the other way around. Now the common ethos of the health professions

10

is to put patients first, above the interest of anything else, even yourself as a health care
professional. The interest of the patients are paramount and they come first. So that,

10

Justice, is how the Health Professions Council is constituted.
Now in terms of responsibilities as I have eluded, the Boards have total control over the
issue of standard of training, educational requirements and conditions to be met for
registration, registration of the professionals and defining the scope of the profession.
Now what we have, Judge, is that each Board defines its scope and it’s got total

2015

autonomy with respect to that. The way we operate is that all the issues that come from
the Board that require legislative action, for example the Regulations, they would need
to be promulgated, even though they emanate from the Boards, the Boards would then
put them to Council, Council will then ensure that they are fared, they are competent,
looking across the Boards and across professions and across statutory bodies, and
9|Page
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would then forward them to the Minister who would then publish them for comments
and when they’ve gone through the mill they would then be published as Regulations
and would then be applicable.
Now the first issue that I’d like to bring to the attention of the Commission is that there
5

are challenges just in terms of scopes. Since I’ve started on the issue of scope I’ll talk
briefly about issues relating to scope of practice.

10

One of the critical challenges that we face in South Africa is the challenge of
nationhood. We have still not become one nation, particularly in health. I mean,
Justice, as a personal note, I always note that one of the few countries, if not the only

10

country in the world, that doesn’t even have a name. There is North Africa, West
Africa, East Africa and there is South Africa. When you travel people don’t have a
sense that you know where you come from because they rightfully think South Africa
is not a name, it is GPS co-ordinates. But I think that is something that we can attend
to as a nation.

20
15

But the point I’m trying to make is that in health we have 2 parts, the privileged and the
unprivileged. We have what you would traditionally call the public section and the
private sector. The public sector has become a synonym for a place for the poor. I
mean I was [indistinct 55:14] by the Minister of Finance comments this morning who
10 | P a g e
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says we make wonderful speeches about the poor but don’t care what happens to them.
And I think the health care environment might be a case in point.
And the point that I’m making is that in terms of scope of practice you see a challenge
where because we have all become happy with the divisions in health that find their
5

origins from the apartheid system to continue into the present nature. You then have a
challenge with human resources where most of the human resources lie in the private

10

sector and not in the public sector.
I’d like to give the Commission a figure that came from the Board of Optometry.
Where the Board of Optometry informs us that globally for the OECD countries you’d

10

have 1 optometrist … a 5 to 10 000 population, in the OECD countries. In South
Africa we have 1 optometrist per 3 000 members of the population in the private sector.
So in our private sector we are better off in terms of human resources than OECD
countries. In the public sector we have 1 optometrist per 600 000 members of the
population. How does this relate to the issue of scopes of practise? In this divided

20
15

world we then schizophrenically look at where the insufficiency of human resources in
the public sector would serves 85% plus of the population. Because when the private
sector dumps you go to the public section anyway.
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We then come up with mechanisms of what we call task shifting. And as we shift tasks
we create challenges about scopes of practice. Because what we then do, we then say
in the public sector … I mean the typical example is how we have dealt, how we have
managed to improve access to treatment for people living with HIV. Without the
5

[indistinct 19:57] initiated medical antiretroviral therapy we’d never have been able to
meet that requirement. We had an alternative, if we had contracted with the many
GP’s that are in the private sector we could have still done the same. But with the

10

resources in the public sector we could not. So we created task shifting.
What that then creates is that if the nursing profession incorporates that treatment into

10

part of their training and change the scope of nursing the doctors are then going the
complain about encroachment. You then have challenges about who does what. And
this is one of the major problems that we have in the professions, where because in the
private sector there are more health care professionals than in the public sector, you see
contestations about scopes of practice. And that’s one of the major issues that Council

2015

needs to deal with.
Now in terms of the Act about dealing with scopes of practice, what the Act provides
for is that if there is a contestation between Boards, Council should act as a mediator to
try and get a reasonable outcome from that before the matters are put in front of the
12 | P a g e
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Minister. But the person that has the decision making about scopes of practice finally
is the Minister.
We now have a development where there are fights bout scopes of practice even inside
Boards. And part of the challenges that we have is the complications of advancement
5

in point of care services. You see, what happens in the private sector with technology,
if you go 40 years ago, when you wanted a blood sugar you sent blood to the lab. Now

10

in your rooms you could have point of care systems where you can test the patient’s
blood sugar. That is at a simple level.
But it can get complicated. I can as an ophthalmologist have ultrasound equipment and

10

do my own ultrasounds. Now ultrasound is in the scope of radiology. But on a needs
basis I can have an ultrasound myself, as a GP I can have an ultrasound to use for
antenatal purposes. Sometimes as a surgeon if I have a preference of my practice in
breast cancer I might become expert in mammographies. I might even have my own
mammography machine that I use on my patients.

20
15

Then suddenly we get applications from people who are registered in one category who
now because of point of care and I guess the finances that come with it, now want to
encroach onto another’s. We had an application where a surgeon now wanted to be
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ratified and registered as a mammographist in radiology, without doing the course,
because of the point of care issues.
So the point I’m bringing up is that because of our inequitable society the issue of
scopes of practice is becoming a difficult area to navigate for Council. We have a new
5

category called Clinical Associates, and it will be challenging going forward what to do
with it. I mean historically when we grew up and you were endowed with larger

10

melanocytes that made you switchable for the harsh environment of for the lovely
climate that we have, and you were called a native or whatever the name was, you
could not become a dentist.

10

So under that dispensation all indigenise Africans and others who were not privileged
who wanted to oral health specialists or dentists, were channelled to dental therapy in
Technikons. And they had the full spectrum of what doing what dentists do for white
population but they were the dentists for the Blacks. But they could not be dentists. So
we have dental therapists. And the scope of practice overlaps with the scope of

20
15

practice of a dentist and you have turf battles. So we have challenges that come from a
historical basis about scopes of practice.
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And we have challenges that are being generated by the continued divisiveness in
health. Where in private if I have a headache and I have the connections I will not only
bypass my physician, I can go to my neurologist friend or neurosurgeon friend. So the
issue of cost containment and gatekeeping flies out. But if I sit in the public sector and
5

have a brain tumour, not a headache, I got the start at the [indistinct 46:34] I got to
come up through those mechanisms. And even when I come to the front there are
challenges in terms of access to medication.

10
Justice, as the President, I now get e-mails. This is not about scope, this is about the
inequities of what we have, which poses as a challenge in terms of what we do.
10

I got an SMS about a patient in Maritzburg that had waited for a few months for
assessment and was assessed as a stage 2 cancer and was told that she, there’s
treatment that can be curative, but because of facilities she must come back in a year’s
time to be treated. You then have the situation where part of the … the issue why I
bring this up, we also have responsibility for the conduct of professionals. But we have

20
15

a challenge because they work in different circumstances.
Now when you are sitting as a professional and you are sending a patient home with a
stage 2 cancer because of inadequate facilities for them to come back in a year, when
they will be stage 3 or stage 4, and we got to look at your behaviour and say is this
15 | P a g e
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ethical conduct or is this not ethical conduct. We are put into a difficult situation. By
virtue of being an [overarching 45:04 ?] Council for a divided nation. Where access is
not what it should be. Where the health care system is not equitable. Where the ability
to do your job is made difficult.
5

Now that was just an issue about scopes of practice and the challenges that we face
because of the challenging health system that we have. And if you have a common

10

system for the nation, rich or poor, Black or White, our task would be much easier.
Now the second issue that I’d like to speak to Judge which might be of interest to the
organization that we’ve had to deal with, is the issue of tariffs. Now on the issue of

10

tariffs, the way we got to tariffs was in 1967 the first Medical Schemes Act was
promulgated.

Meant to serve Whites only.

Done in a backdrop of a perfectly

functioning White public health care system. But the point I make is that when that
was made the following year the Minister created a Tariff Committee, for lack of a
better word, which was headed by a judge, which received the information about tariffs
20
15

from the interested parties.

From the providers, from the funders, and made a

determination of what the statutory tariff would be for the medical schemes.
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Now it was recognized that the only way tariffs could be made is for the different
stakeholders to come together and provide a proposal of what they think their service
are worth. It was not on individuals coming forward. So you had the Medical Aid
Association of South Africa at that time presenting what it thought would be
5

reasonable for those services. You had the RAMS, the Representative Association of
Medical Schemes at the time, present what it thought would be appropriate. And there
was a body that would look at what they thought was reasonable. And that would be

10

statutorised.
And the provisions then were that if you were a provider wanting to be paid directly

10

you could then contract in, charge the statutory tariff.

Care to the member was

guaranteed, whatever care they needed. And payment to the provider, as long as it was
according to the statutory tariff, was guaranteed.
The evolution of that is that up until the early 2000, 2003/2004, you ended up with an
evolution where there was a SAMA rate, I’ll use the medical profession as an example,
20
15

but it will be applicable across professions, you had the South African Medical
Association which has transformed from MASA to being [dyslectic 41:17 ?] or from
being [dyslectic 41:16] to being normal, moved from MASA to SAMA, and it would
create on behalf of the professions after a hotly contested, thorough process in their
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Association, where there were arguments amongst the different disciplines about
relativities etcetera, etcetera. And funnily enough the negotiations and the derivations
of tariff were based on the American platform.
But SAMA would come up with its fees. The medical schemes would come up with
5

what they deemed fit. And in time there was a big differential between the two. In the
beginning I guess it was a fair discount for guaranteed payment and before it became

10

variable and payment didn’t become guaranteed. But what you then had as Council
was there would be what the industry feels it would pay. There would be what the
professions feel it is worth. And you’d then have fees out there that Council would

10

then look at them and after discussions Council would be able to say we think what the
Association has put out will be considered as a maximum, will be used as a guideline
for the top end in processes of complaints relating to fees.
What Council could not do would be to determine what the fee should be. But with the
relevant industry players creating tariffs out there, we would have tariffs to look at, to

20
15

guide us, to guide the professions, in adjudicating on complaints relating to fees. Our
mandate is specific about having a tariff guideline to help us adjudicate on complaints.
Our mandate is not to determine what a service is worth. We are not geared for that.
We are not structured for that. We currently don’t have the capability to make those
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determinations. But given what was in play in the industry we had a mechanism to do
our job.
Now with the change in the Competitions Act in 2003/2004 what the sectors were
doing to determine fees, was then declared to be collusion. And because of the actions
5

of the Competitions Commission we have the current challenges that we have right
now. That is the [egg 38:07 ?] that triggered it. Where health was now seen as a

10

simple commodity and we could apply the rules that we apply to bread and to
cigarettes to health care.
And some of us felt it is not correct. But our appeals felt on deaf ears. So in 2004 as

10

the Chair of the Medical Association then we paid a fine to the Competitions
Commission for doing public good. And hence we find ourselves in the debacle of
today where after that decision everything has gone pear shaped. There was then a
void. The professionals were considered to be colluding if they did the responsible job
of trying to come up with a tariff. That had been done traditionally. That had been the

20
15

cornerstone of a viable and reasonably fair private market.
Now by reducing health care to bread and [indistinct 36:48] and alcohol, we are in the
situation that we are in today. We tried at the time to ask to get exemptions and those
things were not considered. What then happened was because there was now no new
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tariffs, there are now new procedures that happen, I mean, this morning driving here I
listen to the fact that the Urology Hospital in Pretoria they did a first in South Africa.
Robotic surgery to remove a cancer of the bladder and a cancer of the prostate at the
same time. Fantastic work that gets done.
5

Now when you create an environment that is not conducive to fair trade where there is
no reasonables, remember I said our motto is to protect the public. Now in this

10

confusion that is being created our job of protecting the public in relation to fees has
been made near impossible. Because, you know, on the competitions if you have told
them and they have agreed, whether it is an outrages amount or not, it’s a contract. So

10

because it’s now a commodity or it is being commoditized, we cannot do our job of
health being a right, or there being fairness so that there is access to citizens to health
care.
There were attempts by the Department to come in, create a national reference pricelist,
which necessary was at the low end, and because there was no room for negotiation

20
15

other interested parties took them to court and it had to be withdrawn. So there was
pressures on Councils, they need structures, they say there is a void, you have a job.
Try and create a tariff. So we tried to go back and say let’s go back to the bottom
tariffs that were in place and adjust them for inflation and create them as a base.
20 | P a g e
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Now the danger of that approach is that we are no longer adjudicating. If we get
involved in the determination of the price primarily, we are now stepping outside our
mandate. And we are making ourselves powerless to adjudicate. Because if we have
5

now come up with a tariff, anybody that deviates from that we will have to deal with.
And we are now going outside. But there was a vacuum and people were saying, you

10

know, you are the only people that in your mandate there is something that refers to
you having the ability to tariffs. But like I say, that ability was not about determining
what services are worth. It was an aid to adjudicate on complaints about prices.

10

Right now we are in limbo. So the issue of tariffs is an issue that needs to be resolved.
Because we see because of this [indistinct 33:30] I mean we see ranges for same
procedures of prices that are mindboggling. And we need a mechanism of dealing with
that. But as Council we are not a funder. So we cannot primarily engage in primary
tariff determination. And there will be a need for those that engage not to be seen as

20
15

colluding, to be allowed to do that. And they need to get a properly defined process
that allow for proper tariff determination.
Now the next issue, Judge, that I’d like to address, which is a matter for the concern
about other in the private sector, is the issue about employment of doctors. Now in
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terms of the ethical rules of Councils and our definitions a practitioner can be an
independent practitioner. And that means you can practice alone, you are competent to
take full responsibility that come to see you within the domain that you are registered
for, and you take full responsibility for the actions that you take. And you cannot share
5

your professional income with people that are not registered with you where you are
working together in a group practice.

10

So I can’t bring my ward councillor or my MP as a partner in my practice because now
that I’m in business with the councillor the ward may see me favourably. I can’t do
that. And that is an ethical rule that is a professional rule. And people have to

10

understand that. I’ll use the Medical Board as an example, but it cuts across. We got
an oath that we take where we need to put patients first. Where you need to be
clinically independent. Where it is your ethical responsibility to ensure that you have
the requisite training and expertise to provide the treatments that you are providing?
You are registered to do that, but you are competent to do that, and you update your

2015

skills in relations to the discipline that you work in. And that is a total responsibility.
And you cannot sacrifice the interest of the patients for your own interest or any other
interest. Whether it is Government interest, employer interest. And to enable people to
do that they can’t have people that don’t have the professional training, being their
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partners, in carrying out their professional duties. That is embedded in our ethical
rules.
Now in terms of employment, in this country the State can employ doctors. Non-profit
organizations, on approval by the Minister, can employ doctors. There is a Section
5

54(a) where you make an application. But those for profit cannot employ doctors.
I go back to the figures that I gave you that in optometry there is 1 optometrist per

10

600 000 in the public sector. If we allowed them to be employed there will be zero
optometrists for the 40 odd million that depend on public services. That will happen
overnight. So given the evolution of health care in our country, this ethical rule which

10

was not based on the inequities of our country are a protective measure from what is a
crisis becoming a disaster.
But there are also a protective measure to the independents of the profession. Now we
see it. We had a complaint from a Dr Motsualakae, where he cannot act in the best

20
15

interest of the patients because of blackmail or white mail from funders. Because most
of the funders are not Black, they are White, I don’t know why we call it blackmail, but
that’s besides the point, where funders interfere with judgement.

Funders will

blackmail practitioners that you won’t be paid or you won’t be paid directly or this and
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the other. And they have now even gone to the extent of interfering with professional
decisions of practitioners in management of their patients.
Now independence of practitioners is being compromised in the private sector. There
are challenges in the public sector that we could deal with at some other time.
5

Now the notion of now doctors being employed by stock exchange based companies is
something that I cannot contemplate. And as a profession now the stock market will be

10

determining how you treat your patients that is a recipe for disaster. That would be an
end for any of us being called a profession. We will now become employees with
certain skills that will follow company orders. And it is something that should not

10

happen, because it will compromise profession autonomy severely. It will deny access
to quality care for the millions in our country. And it is something that should not be
entertained.
I would also like maybe at this time to talk about the impact of technology, point of

20
15

care and cost of technology on some of this decisions. The WHO has recognized that
the major expenditure in health care is in pathology and radiology services. It has
become a major part of health expenditure. And those disciplines are technology
driven. And we now see contestations amongst practitioners about ownership of the
technology, who can use it. Because you see, when you own the piece of technology
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you own the ability to bill. And it is an income generator. And as all of us have
technology as individuals and the market is over flooded with technology there is a
danger of over servicing of the patients, by the very nature of technology not being
controlled.
5

So we need, and one of the major problems that as technology becomes more
expensive, and becomes the major revenue generator, industries like hospitals have the

10

means to buy this expensive technologies, and once they own them it won’t be done on
a health basis. And if I’m a business and I have acquired an equipment, I would do a
business analysis of [indistinct 0:48:12.8] put through that machine to get a return on

10

investment. Irrespective of the health needs of the population.
So the issue of ownership of technology is going to be a critical issue in terms of
containing health care costs, both publically and privately, but particularly in the
private sector. Because when it is not rational, every corner place has expensive piece
of technology and we overtraded with MRI’s, every headache will get an MRI.

20
15

When people providing the services, whether they are hospitals, whether they are
independent doctors like myself, when you have unbridled ownership of technology,
you are going to have a challenge containing costs and ensuring that there is rational
use of expensive technology.
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Now part of the issues that we see are challenges where the hospitals are now acquiring
technology. Technology whose use is confined to particular professionals with a
particular form of training. They are now coming with indirect means of saying I’ve
got this blood guess monitor that we own. Can we provide the blood guess services?
5

There is no pathologies there. They are bypassing the pathologists. Now institutional
investors and corporates are acting as professionals. They want to do professional acts.
They want to make money and share in the income of professional acts, ravishing all

10

the ethical guideline that we have. And since they are not registered with us we have
no jurisdiction over them. But we see them destroying the professions.

10

So I hope, Justice, as the panel looks at the issues of employment of doctors and issues
of ownership, you know, is the quest for increasing profits, not drive it. And that will
unfortunately have a consequence of increasing the costs of health care.
So I’m trying, Justice, to try and bring together the issue of employment of doctors and
other challenges of, you know, technology costs and why this ethical rules are a

20
15

stumbling block to being … to most of the traded health companies being part of the
top 10 in our country, and the dangers associated with those aspirations.
I hope I’ve also addressed the issue of no sharing of fees. You can share fees if I’m an
ophthalmologist and we are in an inc with other ophthalmologists and we have a
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transparent [indistinct 20:59] of how we work, we will share fees because we cover
each other. But when people are not in that profession they cannot share in those fees.
Now there is also a rule about sharing of rooms. Where you should share rooms with
people registered with the Council. And the basis reason for that is that you’d have the
5

same ethical rules that guide you, you’d have the same value system and we hope
you’ll uphold the oath that you took and not abuse that by extracting more money from

10

patients than you require.
and we need to be able, because part of the Act empowers us and expects us to have
jurisdiction and to guide over the practices of professionals. So when they are now

10

sitting with others in the same premises we would have great challenges of oversight
and protecting the public. I mean if I’m sharing my rooms with a mechanic where
grease all over is par for the cause and is not desirable for health services, which
standards do you apply to that practice?

20
15

So we will uphold the ethical practices, which are international norms, which are
norms of the professions globally. Protecting the public.
On this aspect I will regretfully admit that Council has not done nearly enough with
respect to that responsibility. And all I can say to it is that the current Council is very
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mindful of the poor activity we’ve had in the past in terms of patient advocacy.
Now one of the functions that we have in terms of the Act is protection of the dignity
of the practitioners registered with us.

And is one area where we have failed

spectacularly. As I eluded to a certain Dr Motsualakae writing to us whose dignity as a
5

professional is being taken away by funders, interfering with his professional
judgement, threatening him with non-payment for doing his job properly. And the

10

failure of Council to protect his dignity as a health care professional.
We’ve also seen challenges of practitioners in State employment. And Council not
being reasonable in protecting the dignity of those practitioners. And it is an area in

10

which in this time of Council we will begin to take corrective action.
I’d like to go back to an issue of what we call dual registration, which is creating a
problem for us in terms of public protection. For some reason, and we are trying to
look into what was the rationale, a few years ago Council allowed dual registration. So

20
15

I could be qualified as an ophthalmologist and an optometrist. And Council now
allows for dual registration. We are now dealing with the fact that it is creating
problems of accountability. I’ll give you an example. When the dual registration was
not with our own structures only, where a medical doctor that was also practicing as a
homeopath and had qualifications as a homeopath. A patient went to see him with a
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leg problem. It turned out to be clotting in the leg and the patient was managed in a
combination of medical doctor and homeopathy. And unfortunately the patient died.
At a conduct inquiry level we found that by medical standards the care was not
sufficient.
5

The practitioner said no, no, no, no, I was treating the patient on

homeopathic standards. And on those standards this treatment is perfectly legit.
So we see challenges where dual registration creates problems in terms of protection of

10

the public. And we also see challenges where if I’m registered in both, when a patient
walks in, who do they think they are coming to see? The ophthalmologist or the
optometrist? Who do they think they are coming to see? And we see those as

10

challenges that we need to interrogate and advise and get input from the Boards and
advise the Minister on this issues that are becoming a challenge going forward.
I spoke about scopes of practice, but there is a challenge of scope creep where, you
know, people are encroaching on others and we’re having great difficulty creating
boundaries on those issues.

20
15

Now, concerns have been raised about our rules with respect to advertising and where
we are at right now with advertising is advertising is not barred, as long as it provides
appropriate information and is not misleading to the public. So there are guidelines
that need to be followed in terms of advertising.
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Now in the modern era where vanity is an issue, one of the challenges that we have to
deal with is the practice of cosmetology, which is a growing problem, Justice, and it’s a
matter that Council and its structures are interrogating and we are looking for ways on
how we could protect the public with regards to those issues.
5

There are other challenges which are just intra Council challenges where, you know,
people do short courses and they think it allows themselves to designate themselves

10

differently to the public, which is a misrepresentation in terms of the rules of Council.
And those are matters that Council will deal with.
Okay. The issue of business models. You know, people have come in challenging the

10

rules of Council in terms of the business models. And people have to understand that
our rules are based on protecting the public and ensuring that we maintain
professionalism. And they are also geared towards protecting patients against selfreferrals, you know, where we have almost now become one company and I am now
the ophthalmologist, he is the pathologist, he is the radiologist, we are going the

20
15

generate business amongst ourselves. And if you’ve gone into a business model where
I now have a vested interest in some form of financial benefit from the radiologist
doing his work, I’m going to … there is a perverse incentive that might come in … into
that.
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Now people would have all sorts of things, where people are now coming under the
guise of improving access to the poor we have challenges with mobile practices that are
on every aspect of health care, that are popping up. And it creates a challenge because
most mobile practices follow up is not appropriate. You also have people that have
5

invested, that live in that community that provide those services, that get unfair
competition on a periodic basis that creates an unstable health care provision
environment.

10
So got those issues but this rules come from the professions themselves. One of the
issues that the Commission should note is that we work on a self-regulatory basis. The
10

rules that we have are not rules that are prepared from above. They are rules that are
prepared by the professions themselves. The Boards are controlled by the health care
professionals. And all the rules that we have, including our ethical rules, are rules that
come from the profession itself. They are not rules that are imposed from anywhere.
And we appreciate the privilege that we have been given by the Government of self-

2015

regulating. And we hope we’ll be fit for that purpose.
I’ll allow Mr Kobe to speak to the issue of the challenge with limited liability.
MR KOBE

On the issue of business models Council recognizes that

practitioners may practice as solo practices as partnerships and as incorporated
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practices. The main reason behind this is the issue of liability. We have received
applications from entities which want to practice in a different business model are
using a limited liability company to practice the professional act. The challenges with
this type of practice is when there are challenges with the professional service that has
5

been provided to a patient then the issue of limited liability comes in, to say that
people can then say it was not me but it was the company that was providing a
particular service. And on that basis then it makes it difficult for the Council to be able

10

to protect the public and then to have jurisdiction over the limited liability companies.
DR LETLAPE

10

One of the issues, Justice, that we wanted to address was

the issue of training. We’ve had requests and rumblings where the private sector wants
to be involved in the training of health care practitioners. There is nothing per se rules
that dictate that training would be in the public sector. Training will be in accredited
institutions. So nothing stops any private facility that feels it can train any of the
professions registered with the Health Professions Council from applying for

2015

accreditation.
And I’d hope that if they meet the accreditation criteria they would be accredited. The
current things that would need to be met is you need full time staff, you need teaching
capability, you need number of beds in terms of patients available for the clinical
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training, you need ability to conduct research, you need the ability to provide lectures
to the candidates, you need ratios of staff that are determined by the different Boards
for the number of training posts that you would have.
So there is really nothing that prevents private sector training. All they have to do is to
5

meet the accreditation criteria of Council. We cannot create a different standard for
them, either higher or lower, because as a Health Professions Council there are many

10

Boards where the training is done by private institutions. But they just need to meet
the accreditation criteria of those specific Boards.
Now, in our country the training also provides a service platform the way we structured

10

for the indigent and the poor and the general public. So as people train in public
institutions they are also part of service delivery. When you are at a hospital that is
accredited for internship training, when they get interns in there, it increases their
capacity to treat members of the public. The advantage that State Training Institutions
provide where training is concomitant with provision of services, is that it is done in

20
15

the public interest for no profit.
So the private institutions that are able to train health care professionals are the ones
where the training does not include service to patients. Where training includes service
to patients the public has offered us an environment with that [indistinct 4:50] care.
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Because you can be given … employ people that are going to take responsibility, that
are going to supervise. And on our current training rules where training is mixed with
service, the trainees don’t take legal responsibility for their actions. It’s the trainers
that take full responsibility for the services that are being rendered to patients. And if
5

we find an application from the private sector that will satisfy all those requirements
and tick all those boxes, there is absolutely no reason why they will not be allowed to
train.

10
When you train in the public sector and there is no profit motive and there is legal
responsibility being accepted by the fully registered employees of the training
10

institution, and the training institution itself, the public is protected. And if anybody in
private wants to provide the same they would need to satisfy the respective Boards that
there will be protection of the public.
And the further advantage that State training provides is that you are not generating
direct fees for services rendered by people that are not fully registered to provide that

20
15

service. So we have a complex system but there are nothing in our rules that says
training cannot be done in the private sector, as long as they meet the criteria for
accreditation.

And the issues of public protection and liability will be properly

addressed and that those that are training will be in an environment where they will get
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proper training. They would not be used as income generators.
I’ll be the first to admit that it does not mean that we say what we have in our State
facilities is always perfect. But what happens is when supervision is not what it should
be accreditation gets withdrawn.
5

And there are many instances where we have

withdrawn accreditation from training institutions and they are taking us to court.
And given our structural anomalies and the great divisions in our society the training

10

platform lends a great helping hand in access to health care for the impoverished in our
societies.
It also gives equal access to citizens for those training posts, because the fees are

10

largely subsidised by the State. And we will not encourage is resources being used for
a select few that would not be accessible to the general population. So we would like
… we would be happy to see that those that are accredited for training are accessible to
all citizens with aspirations to train in those professions.

20

15

I’d like to take a break, Justice.
JUSTICE NGCOBO

Are you suggesting we must take a tea break now?

Okay. Yes. Indeed you may do so. You may take the break. Thanks. Perhaps we can
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just take a 10 minutes break and thereafter we will run until lunch. We’ll come back at
about 10 to 11?
DR LETLAPE

Yes.

[END OF SESSION 1]
5

10

[START OF SESSION 2]
JUSTICE NGCOBO

Yes. Are we ready to proceed?

DR LETLAPE

Yes Judge.

JUSTICE NGCOBO

Yeah. Okay. Now I assume you have reached the end

of your presentation?
10

20

DR LETLAPE

Yes Judge.

JUSTICE NGCOBO

Okay. Very well. Yes. Okay. I think I am going to

allow the panel to put questions to you. There is one matter that I would like to clear
up right out front and that is I understand that there is an investigation that was
conducted on the Council itself. Was it last year?

15

DR LETLAPE

Yes it was last year Justice.
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JUSTICE NGCOBO

Yeah. And that Committee has since produced a report?

DR LETLAPE

Yes Judge.

JUSTICE NGCOBO

Okay. Now what is the status of that report? In other

words is the report at present being considered by the Minister, or what is the situation?
5

DR LETLAPE

The situation there Justice, is that in early November

after the inauguration of this Council … the inauguration the Minister brought to our
10

attention that there is a task team that had looked into the activities of Council, the
terms of reference, and he is now going to make the announcement of what the task
team found. So we were invited to a meeting by the Minister, we convened a special

10

Council meeting that the Minister addressed and the Ministerial Task Team report was
handed to Council, and it was made public.
The Minister then asked us to look into the recommendations of the MTT and come
back to him. To that extent to date we have given the Minister four reports on the

20

15

MTT, as we are dealing with the issues.
JUSTICE NGCOBO

I see.

DR LETLAPE

Now the nature of the MTT’s, that is the Minister’s

report, and we report to the Ministers. So work is being done and the matters are being
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resolved. The incidents that we highlighted as ongoing problems inside Council have
been attended to by Council, so most of the cases that we sighted has been resolved and
the others, the matters are being looked into. So all the issues that are pertaining to the
MTT are being looked into by Council and we have been responding to the Minister.
5

And we are hopeful that before the end of March the Minister would be in a position to
come back to the public about what Council has done on those issues.

10

JUSTICE NGCOBO

I understand. So, is the position therefore that at this

stage as matters stands, the Council on the instructions of the Minister is giving effect
to the recommendation of that task team and has already submitted to the Minister
10

reports dealing with some of the recommendations in the report, is that a fair summary
of what is happening?

20

15

DR LETLAPE

Yes. It is a fair summary of what is happening.

JUSTICE NGCOBO

Okay. But of course you have not dealt with all the

recommendations in the report?
DR LETLAPE

We have dealt with the ones that need urgent attention.

JUSTICE NGCOBO

I understand. So I think the point that I simply want to

make is whether or not … that the process is not yet complete.
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DR LETLAPE

The process is not yet complete. For example, the last

recommendation of the Ministerial Task Team was a structural review with possible
unbundling, which would require a legislative change, so that is not something that can
be done on the short term.
5

10

JUSTICE NGCOBO

I understand.

DR LETLAPE

It is something that would take to 4 years to effect.

JUSTICE NGCOBO

And then once the Minister has received all the

recommendations pertaining to the report, the Minister will then tell the public what the
Council has done and how he views matters. Is that …?
10

DR LETLAPE

Yes. The decision of whether the Minister decides to

keep the public updated on the latest is a Ministerial decision and we are hoping,
because the Minister had gone public about this, that before the end of this quarter the
Minister would go back to the public so that everybody gets an update because there is
20
15

an impression that Council is doing nothing about the Ministerial Task Team, and
nothing could be further from the truth.
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JUSTICE NGCOBO

Okay. Yes. I understand. Okay. No, that is fine. I

wonder though if you would be in a position to highlight some of the key findings of
that Committee and what steps have been taken to deal with those, but only those that
are relevant to the work that we are doing here. If you are in a position to do so.
5

DR LETLAPE

I am trying to find out which ones would have been

relevant to the work of the Commission. One of the key issues that was highlighted
10

was the time Council takes to resolves issues, that it takes too long, and those issues are
being attended to. There has been a lot of issues about foreign qualified doctors, and
their registration process taking too long, and what we are unearthing is the fact that

10

Council had been in the practice of taking applications that are not compliant, and the
practitioners take forever to comply, and if we take a non-compliant application today
and it takes 5 years for the practitioner to comply, it is then understood as Council
taking 5 years to register a practitioner. So we are reviewing our operating procedures
and how we are going to do business with practitioners.

20
15

For example one of the things that has been looked at that is being implemented is
Council will take compliant applications, because there is no point in taking a noncompliant application. But we will inform the practitioners of the missing information
and the things that need to … and Council is now creating the framework of putting
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time frames where … if we had a compliant application, the maximum it should take us
to complete that should be no more than 6 months because we have quarterly
Committee meetings that would consider those applications and ratify them, so if you
have missed one quarter you’d get in the next quarter. It should not take us 5 years. So
5

there are those issues.
Then there are also challenges in terms of complaints that take too long to investigate,

10

and Council is doing a total review of how it is going to deal with complaints. Will be
… the intention is to have a workshop where we will be leaning on the experience of
the legal profession. We are looking at having a retired judge help us to look at our

10

processes, reviewing them, so that they could become better and more streamlined.
So those are the issues that this Council has taken into consideration and has looked
into, and others matters that was raised was proper induction of new members and that
has been done for us who are coming into Council this time and induction is ongoing.

20
15

JUSTICE NGCOBO

Thank you. Thank you for that presentation. I think

what I am going to do now … I am going to allow my colleagues to start, you know,
putting questions simply to clarify some of the issues that you have raised. We will
start with Dr Bhengu.
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DR LETLAPE

As is customary, the President speaks to a prepared

presentation, and the other officers answer the questions.
JUSTICE NGCOBO

And what rule is that? You know, you’ve just been

telling us that the rules that you apply, those that were made by the professions, and
5

those that we apply here, those that have been agreed upon by the stakeholders. We
will bear that in mind, thank you.

10

DR BHENGU

Thanks. Thanks Judge. Thanks Doc for a very well-

articulated position from the HPCSA. The first question regarding tariffs, I mean
Section 27 I think was the first to raise this basically promoting that the Council must
10

press on in finalizing the issue of ethical tariffs, and we believe there is a process under
way even though it may have stalled a couple of years back. Now, today you have
made a very clear statement regarding what Council believes is its mandate regarding
this and of course whether the capacity is there, especially the point that you did
compromise your capacity to adjudicate, but why is it taking this long to make such a

20
15

very clear statement from Council?
DR LETLAPE

I think maybe Council was waiting for a change of guard

in the leadership. I cannot speak for the previous Councils, but on this Council we will
not procrastinate and we will pronounce on matters timeously so that we do not waste
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taxpayer’s money and engage people. I think what happened was because of Council’s
ethos of trying to help, people said nobody can deal with tariffs, but there were
different positions, even inside Council, as to what should be done and what Council
then did was to commission outside competencies in advising Council on this issues of
5

tariffs, and Council has spent hundreds of thousands of practitioner money
commissioning experts to create the reports for us, and Council has commissioned
meetings where we try and bring the stakeholders together, and some of the

10

stakeholders would rightfully say to Council that you don’t have the capacity to
determine what nephrectomy is worth, so on what are you basing that? On what are

10

you basing that? And if you look at the attempts of Council it was to say in what is left
in public domain, what are the tariffs in the public domain that we can use as a
reference point for trying to answer the question on tariffs? The only one that had been
there that had been withdrawn because of a court decision was the NRPM.
DR BHENGU

Sure.

DR LETLAPE

When you went to the professional associations they’d

20
15

say in terms of Competitions Act I cannot give you what my tariffs are because it is
considered collusion and I’d be fined by the Competition’s Commission. So because
of that ruling it was near impossible to get open, transparent participation from
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stakeholders, because they say we’ve been fined for collusion. So we are not being
clear as to what is it that we can say to you, what it is that we can’t say to you, and all
that they made available were codes and descriptives. They were incomplete because
they were new codes. So you then got into disputes where people say but you can’t use
5

the framework of 2006 because professions have moved on, codes have changed. So it
created a difficulty because those codes that have changed that are coming from the
profession, where has it been agreed in the industry to say this are acceptable codes,

10

these are codes that are not going to be paid for? So it creates a difficulty for Council.
DR BHENGU

10

Okay. No, I get that Doc. The next question is but what

are you going to do about the complaint coming about excessive charging tomorrow?
Given that as you have made it clear, that your work only starts when there is a tariff in
the industry and we know there isn’t right now.
DR LETLAPE

The guidelines that we have given to the profession is for

them to go to the ethical rules and look at the rules about informed consent, so if you
20
15

are practising ethically you will ensure that your patient is informed. So the issue of
what fees you charge is part of the information that the patient is entitled to, so if you
have informed the patient and the patients understands what your tariffs are and you
have explained to them and they have agreed, those are the things that will be taken
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into consideration when adjudicating over a complaint. If you have not informed your
patient and you are charging arbitrarily and they don’t … you have not informed them
what you are charging, those will be the facts that are in front. So practitioners have
been advised to an informed consent.
5

And we have been trying also to try and educate the public, but it is your duty to ask a
provider, you know, none of us get into a restaurant and eat and at the end of the meal

10

say how much is it? We go out and we look at the menu, we look at the prices and we
stay away from the seafood and we stick to the pastas because we are well-informed,
and we advise our practitioners to do the same, and if you have informed someone and

10

they are competent to make decisions for themselves, and they have agreed to the tariff
that you ask, that would be the information that would be at the disposal of Council in
adjudicating on the matter. That is all that we can do right now.

20
15

DR BHENGU

Okay.

DR LETLAPE

Patients must be informed upfront and they must

understand. It is not telling them, it is making them understand upfront, so that before
patients commit themselves to expensive procedures they must be fully aware of what
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they are going to pay.
What is complicating the issue is that patients come and they say I want a medical aid,
but they don’t know what they are entitled to from their medical aid. They don’t know
what is the benefit. They don’t know what is going to be paid for. Even when you get
5

authorization it is not worth the piece of paper it is written on, because it means
nothing. Patients go to the trouble of authorizing, practitioners go to the trouble of

10

explaining to patients what the procedure is, then the funders okay the procedure and at
the end the patient has got this shortfall, that shortfall, that much to pay, that much to
pay.

10

So part of the challenge that we have is the lack of clarity of members of medical aids
as to what they are entitled to. I’m an ophthalmic surgeon, I’ve been a doctor for more
than half of my life. When I was on medical aid I never knew what it is that is covered
and what it is that is not covered. What I knew for sure was that I’m fully covered as
long as I don’t get sick. When I get sick the problem begins.

20
15

DR BHENGU

Thanks. Thank you. On the point, I just want to touch

on the point of care, issues that you also covered. Does it at any stage ever come to
your mind that other might see the Health Professions Council as using policy
instruments to protect income, especially around point of care?

Now I say this
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understanding that … well, another view could be that the point of care issues that you
raised could represent South Africa staying abreast of innovation globally, which
obviously has a positive impact in our own economic development, but more
importantly for us is very well where in some instances such point of care services
5

improve access. I’ll give the example of where now it is possible through your phone
you have your blood pressure machine that you can measure your blood pressure. I
would say it improves access because … well, you know what, when I could only see

10

you, Dr Letlape, once a month or a quarter, I can do 2 blood pressure measurements at
home, you are still necessary because I will send you those readings. If we can do

10

minor consultation through Skype then obviously you are entitled to charge a fee.
What’s wrong with that? Why is … what I’m just saying is that satisfying me that it’s
not just an issue of protecting income of your professionals.
DR LETLAPE

I’d like to … when you say protecting income of the

professionals, are you saying we are protecting income of the professionals [visa vie
2015

01:47:27 ?] non professionals or we are impeding competition amongst professionals?
I just want that to be clear to me.
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DR BHENGU

Okay.

DR LETLAPE

As to in what context are you putting i?

DR BHENGU

Okay. Yeah, it could be … there are many levels to it.

It could be all of those, but for now my interest is basically, assuming of course the
5

technology passes, whether it is the Bureau of Standards whatever, but if it means I can
do a basic cholesterol test at home, that’s one lab test not done, but this is where I’m

10

saying, well, maybe the pathologist will have in short change but my GP will get my
result.
DR LETLAPE

10

Okay. Okay. The point I raised about point of care was

not at the level where I could do things for my patients that makes it easy for the
patients that improves management of the patient that does not necessitate them to
come to see me for follow-up and we can do that. What Council promotes is primary
contact with the patient, follow-ups are a different issue, and other technology can be

20
15

used. What we would caution against, but we don’t rule against, is to have a primary
Skype consultation when it is not a referral with another practitioner on the ground
taking care of the patient and instead of them flying here to see me. Through that
practitioner they could Skype.
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What we would be cautious about is primary Skype, when you are Skyping with
someone you can’t verify that it is for example it is their medical aid, they are who they
say they are, but for follow-up purposes we have no issues with that. Now the issues
about a point of care that we raise, we are not against … even if you have an MRI and
5

you’re using it on your patients, we have no issues with that. Hopefully there will be
utilizations reviews from your piers about point of care technology. It shouldn’t be
like, you know, I’m the only one who is seeing serious headaches. I have to do a

10

hundred MRI’s, when the average for other practitioners is 2 a month. I have no issue
with that.

10

Where we take issue is where you now want to offer MRI services to other
practitioners. I don’t know whether you understand, where we have an issue with … in
terms of point of care. We have no issue with you becoming a mini lab and a mini
radiology facility at your own cost for your own patients but when you start being
registered as a GP offering radiology services, you must grade as a radiologist, you are

2015

acting out of scope. That’s what Council frowns upon.
So when I’m talking about point of care, it is in those context where I’m an
ophthalmologist and I’m doing my own ultrasounds. Now suddenly I want to do them
for other ophthalmologists for my benefit.
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DR BHENGU

Okay.

DR LETLAPE

Then I’m now acting as, in a radiology field, and not in

an ophthalmology field. Just like if I’m a gynae I can do my ultrasounds, but there are
ultrasound specialist that are out there, that are registered as such and anybody that
5

wants ultrasound services can’t send them to me as gynaecologist, he must send them
to those, but I can do my own ultrasounds on my patients. We have no issue with that.

10

It is when you now wanting to compete with other registered professionals. That to do
that … because what you are doing is you are providing a service to your patients. You
are not a radiologist to your patient.

10

DR BHENGU

Okay. Thank you.

DR LETLAPE

I hope that clarifies it.

DR BHENGU

I got it. I got it. I think so. Now on the issue of

business models, where you basically say I can’t … the Council frown upon a
20
15

physician being in partnership with an orthopaedic surgeon, with the gynaecologist, on
the issue of [indistinct 01:42:39] incentives that might … are more likely to arise,
where the patient is basically being passed on within the same practice, you refer to
that basically?
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DR LETLAPE

Yes.

DR BHENGU

Now, would your concerns be as strong if that happens

within a model where we are talking about alternative re-investment models, as
opposed to fee for service, meaning the risk is then transferred to that group practice to
5

maintain cost? Would it be as concerning to you?
DR LETLAPE

10

I think the concern is about patient advocacy. Whether

the collusion is among doctors themselves or is now being extended to fund us being
part of the collusion, we are concerned about the rights of the patient, and the issue of
choice for the patient, because what you are now saying, you understand when we say I

10

can’t be in partnership with other professionals and we refer amongst ourselves, but if
this is okayed by a funder, it’s okay, because the funders likes it, it is going to contain
cost. We’d still be concerned about the choice for the patient.
And I think on that issue we’d need all the facts to be presented to be able to adjudicate

20
15

on it. If the issue of group practices, and we’d need to look at the dynamics of the
group practice, where the patients also need to know upfront that there is a group and
when I go there I might be passed around in here. I may like the physician in there, but
I still like my gynaecologist that’s out there. So those issues would need to be taken
into consideration about the choices of the patients not being limited.
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So we wouldn’t make a blanket rule of no, but people need to understand what the
concerns are in terms of protecting the patients and the patients’ rights. So it is not
always, because our duty is to guide the profession and protect the public, so it’s not
always just about the profession, so we worry about the rights of the patient, but they
5

have a right to choose a practitioner of their choice. So when you are coming into a
group practice is that right protected? Are you still fully aware of that right? So the
patient should then be fully aware, so that they know that, hey, I like this professional

10

in here but I like that other professional out there and it is my choice.
Why do we not, what we are concerned about it’s when funders start saying to the

10

patient start, hey, you’re stuck with that group practice. If you go outside we will not
pay. So the funding arrangements and the conditionalities for patients need to be taken
into account that they are not being railroaded to a chosen few. You also need to know
whether the contracting party, the funder, is having an open contract with other
practices or whether this one if preferred, others are being excluded. You should also

2015

be mindful about the individual practitioner that is out there. Are you now destroying
them?
So you need to make sure that the funding arrangements are not exclusive to potentially
collusive practices, that even the independents would still be supported, would still be
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able to survive, and more important, the patient’s right to choose a practitioner of their
choice is not compromised.
DR BHENGU

Okay. Thank you. Judge, I think I’m fine. These are

follow-up questions. The others are what Council haven’t raised and maybe I should
5

allow colleagues to …
PROF FONN

10

Dr Letlape, thank you for your presentation. I want to

understand something. Many people have either in their submissions, oral or written,
have indicated that there are ununderstandable delays in response from the Health
Professionals Council, and I’ve struggled to understand sometimes why they are asking

10

the Health Professionals Council whatever it is they are waiting for, and I’ve also
struggled to understand why the Health Professionals Council is taking so long to
reply. So, correct me if I’m wrong, you described the Council that if I’m a practitioner
in a particular area, I’m an occupational therapist, I’m a doctor, I will go to my Board,
and my Board is … includes representatives of my profession, and they will make the

20
15

… they will read or consider what I have said and they will make a decision. Do they
then have the right to come back to me or must it go to the Council before they come
back to me and does the Council before they decide and communicate back with me,
have to go to the Minister? How … where … how does it work and where are there
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any bottlenecks?
DR LETLAPE

People say there are undue delays. As we unpack them

there are a couple of groups in the undue delays. There is a group where … it’s people
where there is no undue delay, they just don’t like the outcome. Then they go to
5

political friends, to the Minister, to all over and the issue is unresolved because they
don’t like the decision. The other issues where is our own processes that take too long

10

and we are looking at those issues in terms of correcting them.
Now, the way Council operates, professional matters are Board competences. So even
though you register with Council, the issue will be dealt with by the Board. The

10

communication, depending on what the issue is, will come through the Registrar
generally. In some Boards there will be functions that are delegated to Committees,
but when functions are delegated to Committees it’s not discretionary to the
Committee. They are delegated on the basis of an agreed matrix, so there would be this
regulations about registering foreign qualified doctors, so the post-graduate education

20
15

training medical committee can conclude on the agreed parameters. So it is not like
they can make their own rules as they go along, so a decision from that Committee will
go via the co-ordinator and the Registrar’s office to the practitioner because it’s in
accordance with the rules.
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PROF FONN

So it’s not waiting for higher levels to approve it or

rubber-stamp it or anything? It can go from one to the other?
DR LETLAPE

If the regulatory framework has been approved,

Council’s duties, as they bring up the regulations, Council looks at them, they have
5

done them correctly, there has been comments from other Boards, there has been
comments from the public, we pass them to the Minister. Once they have been

10

promulgated we act in accordance with the regulations.
PROF FONN

And so that’s part of the problem that you are having for

some of the issues of scope of practice that we’ve heard a lot of. And you’ve spoken to
10

that.
DR LETLAPE

Yes.

PROF FONN

So in those instances it is because, it is all very well, I in

my Board look at my scope of practice. I might make a decision, but I have to consult
20

15

with the other Boards?
DR LETLAPE

Yes. Even if, you know, you have an ophthalmologist

that wants to act as an optometrist and it comes to the Board and they entertain it. The
process would be that once that Board has decided they want to expand their scope,
55 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 3

25 February 2016

___________________________________________________________________

that information would be circulated to all the other Boards and after input from all the
other Boards have been taken into consideration, if there are objections, this are taken
into account. From that synthesis it will then, if the Council feels it’s okay, be passed
to the Minister. The Minister will then publish it for public comments. So any of those
5

comments that are out there would then be referred back to Council by the Minister and
then go back to the Boards for them to incorporate the comments, improve the
regulation, and it comes back again, and then it goes back to the Minister, and once

10

promulgated it is in force.
PROF FONN

10

So there are some decisions that do have to go to the

Minister?
DR LETLAPE

They need to go. When you want to change something it

has to go through that process.

20
15

PROF FONN

Okay. That’s …

DR LETLAPE

So most of the people that will have complaints are

people that want to change something, but they don’t want to follow the process,
because, remember, to change something, if your Board doesn’t agree, Council can’t
go anywhere with it.
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PROF FONN

Okay. The … I suppose it is something that Dr Bhengu

has already asked, but it has to do with the fact that … I wondered, you don’t have to
answer, but it is something I’m wondering, which is the degree to which the
Competition Commission ruling has been used by people as an excuse not the act, not
5

to share information, where as in fact legally they could, and so it is something that I
wonder about. Dr Bhengu referred to Section 27 submission and was saying that not
only can you set up ethical tariffs but you must and that, not you personally, the

10

Council, and that by not doing that you are not fulfilling your obligation, and it is true
that people might say, oh well, the Competition Commission said we are not allowed to

10

talk each other. It’s unclear to me quite what that meant. And I’m sure it’s unclear to
everyone, which is why …
DR LETLAPE

What people don’t, I think people don’t have a sufficient

level of understanding of what these issues entail to come up with tariffs. Tariffs are
not done in the air. Tariffs are attached to codes and descriptives. Now the codes and
2015

descriptives are intellectual property, the ones used by the Association, at least at the
time that I was there, they were the intellectual property of the American Medical
Association, licenced to SAMA, clinical procedural terminology. So for Council to do
anything you got to have permission from the owners of the intellectual property to use
it as a template, because all that you can [indistinct 0:35:53.7] are the rand values
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attached to these things. So when they come to you and say an appendix is code X and
the units applicable to this are X units, and they give them to you, they give you
permission to use them, you use them in that context. You can change the rand value,
that is the only variable that you could do anything with. Now, when they don’t give
5

you permission to use them, you got nowhere to start, because Council hasn’t got its
own codes.

10

That’s why there have been attempts from the Ministry creating a different coding
system because there are all those challenges in the industry. So understand that
Council owns nothing.

10

All we can do is adjudication on rand values, so that

adjudication was usually based on different rand values that were out there and would
aggregate them as a profession, and say, you know, if SAMA says headache is
R5 000.00 and BHF says headache is R1 000.00, we will use R5 000.00 as a guide in
terms of excessive charging. So if you charge R7 000.00 we will ask you to explain,
when your piers say its 5 why are you charging 7? That would be the way it would be

2015

done.
But whether they are not co-operating and they are using their position to say, no, we
are scared of the Competitions Commission, I would not be sure, but to clear that the
Competitions Commission can write to them and say, we, the Competitions
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Commission, we will not do anything to you for co-operating with Council. That has
not been forthcoming. So that would be helpful, so that you could then call their bluff
if they are bluffing, but we are not in a position to deal with that.
PROF FONN
5

It has been interesting how many people are so desperate

for these things to be set and for tariffs to be agreed, yet apparently they don’t want to
share them, one does wonder quite how …

10

DR LETLAPE

Yes. But I think it is correct because these organizations

have paid fines to the Commission. So the Commission also needs to come to the
party, making clear about say you will not be prosecuted, you will not be fined, co10

operate with the statutory body. That we have not seen.
PROF FONN

One of the suggestions that came from one of the

submissions was that Council only has the ability to act once a problem is brought to it.
It cannot act de novo and launch an investigation of its own and one of their
20
15

suggestions was that the Council might be improved by being able to launch their own
investigations, not only respond to complaints. What is the Council’s opinion on this?
DR LETLAPE

I just need clarity.

When they say launch own

investigations, is that about tariffs or is that just about complaints?
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PROF FONN

No, it could be about complaints, it could be about

unethical practice, it could be around … say for example you had 4 complaints, and
they were very similar in nature, and you see that there is a pattern of people being
unethical according to your ethical rules in a particular way, you might say, well, is this
5

a systemic problem across the industry that we are … across the professions, and you
might then actually do an audit of some kind, or do your own work. It’s that kind of
investigation. It could be on tariffs. It could be on other things. Is this something

10

Council would welcome?
DR LETLAPE

10

I think we are a creature of statute and we act within the

legislative mandate given to us. That legislative mandate allows us to investigate when
a complaint is brought in. It is in the legislative mandate that the Registrar can conduct
an investigation around that complaint and do all the necessary work so as to make a
determination as to whether there is a professional misconduct and then ask the
practitioner to answer to that. That is specific on the mandate. As to what other work

2015

we can do on advocacy, nothing specifically precludes us from that.
But what we would need to be careful of is that we are not going on witch hunts, which
is not part of our powers in the Act, but if we see a pattern we have a responsibility to
follow in on those patterns. That is why we have a Conduct Review Committee whose
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job will be to look at those issues as to whether there are particular patterns that are
coming up and should we be looking into that particular problem, and those things are
ongoing and are being done by Council.
PROF FONN
5

And then my last question pertains to other similar

Councils, so the Pharmacy Council, the Nursing Council, do you have any form of
formal relationship with them? Do you think that that would be beneficial for care?

10

What is your sense of these other bodies?
DR LETLAPE

I think the Minister of Health is taking care of that. And

what the Minister has done is to create an inter statutory forum that meets on a regular
10

basis and it creates agendas. So that’s where the formal interaction of the statutory
forums occur. There have been exchanges where for example we’d go to the Pharmacy
Council to learn how they conduct their conduct enquiries. If they have an area of
expertise where we think they are doing better than we are, we go to them so that we
could learn from each other. Interesting enough historically in the old Council … I was

20
15

looking at a picture of the Medical and Dental Council of 1980, there were 39 Council
members, 37 males, 2 females, 38 Whites, 1 Black, but interestingly the Head of
Pharmacy was represented in that Council, sat in the Medical and Dental Council, and
the Head of Nursing Council sat in there.
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So in the past there was even better interaction where there was representation in the
different Councils. That has disappeared right now, but what we have from the
community representatives across the Boards, a number of them come from other
statutory bodies. We have a few nurses, we have a few pharmacists, so there is that
5

ability to get interaction. It is not structured. It is not official. It is ad hoc. The only
structured one is the inter-statutory forum that is under the guidance of the Department
of Health.

10
PROF FONN

Thanks Dr Letlape.

I know my colleagues have

additions.
10

DR NKONKI

Thank you for an interesting presentation.

My first

question is around the scope of practise. You yourself pointed it out as a challenge and
linking it to human resources challenges in the country. I’d like to know if ... what
leadership role or guidance have you provided in that space? If you can give us
examples of that. That’s my first question.
20
15

DR LETLAPE

In this term of Council we’ve seen it as a priority and the

leadership we are providing is that we’ve got a scheduled inter-board forum meeting
where one of the things of the agenda, of that inter-board forum, is the scope of
practice manner, so that we can create a clear mechanism of how conflicts are going to
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be resolved and pro-actively guidance being provided and the frame of reference would
be … the starting point would be people sticking to their original scopes because it’s
not like there is a new need that has come up that nobody was taking care of. You’re
always taking from somebody because all needs are taken care of and there are
5

designated professions and it’s [indistinct 44:28:42] that is a problem, where people
[expand]. Maybe because there is over-production on that side, there is no work, now
they want to … there is too many of them, and they … all those issues will be taken

10

care of in the workshop that is going to be conducted. So that is the first protocol of
the leadership that is being provided.

10

We will also be engaging with the Department of Health and the Minister so that we
create a clear mechanism that exists where the Minister will have a team independent
of Council that should advise him on scopes of practice that can adjudicate on this
matter so that there is a clear pathway, so that when we do our Human Resources in
Health Plan there should be an office that arbitrates on scopes, that ensures that the

2015

scopes where there is overlap there is clear rules about what happens on the overlap.
When there is encroachment this becomes clear ways of dealing with encroachment but
it is complicated by the [tube tear nation 1:21:10 ?] where on one side the human
resources are so scares that people act outside their scope and its okay.
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And the contestation of scopes comes when it is in the private sector and it’s the
monitory issues around the scopes. Their own people are given a scope and they got
paid more for acting in there and there are not any colonic threat for the ones in private
practice, it is not an issue. When it becomes an issue in the private sector and peoples
5

focus are threatened that is when it becomes an issue. So those are the issues that we
are contending with and that’s the framework that we’ve laid out to deal with the
challenges of scopes of practice.

10
DR NKONKI

Thank you. So my second question is around protecting

the public. You in your opening remarks said regrettably there has been poor activity
10

in terms of population advocacy and also that you think you have not protected
practitioners as well as you could have. However, stakeholders in their submissions
have submitted an alternative view that you are perhaps at times lenient towards your
members and question whether self-regulation is appropriate. I’d like to get your
comments on that.

20
15

DR LETLAPE

My comments on that is nothing could be further from

the truth. If we were lenient on colleagues the high profile cases where Council is
spending millions of rands in pursuance of protecting the public, and without going
into mentioning them, I just want to put it to your attention, that that is not true. It does
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not mean there are no challenges. What we find, and the complaint even from inside
the professions, is that the conduct reviews have become less professional and very
legalistic, and even sometimes in the presence of clear professional misconduct,
because it has become legalistic people get away on technicalities, on legalities,
5

etcetera, and that is why I mentioned the conduct review programme that will be
headed by a retired judge to help with those issues, because we’ve recognized that it
needs to be professional first.

10
But it has become too legalistic. And as you know, in South Africa unless you have a
dedicated force that follows procedure you’re going to have difficulty with addressing
10

that impression. So we see a need to taking it back to it being a professional conduct
thing rather than an open court type scenario.
And there is merit for some of that, but it is not something that Council has not looked
at. To the extent that a few years ago the Conduct Review Committee was reviewed.
The profession complained traditionally. The Chair of the Conduct Review Committee

20
15

was a member of the profession. So this was changed to where there would be a
member from the Board, 2 members from the Discipline of the practitioner and 2
members of the public, and one of the public representatives will chair that Conduct
Review Committee, and sadly you get more escapes now with a community
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represented is usually a person vest in law, because what happens at conduct review
it’s now increasingly becoming legal arguments rather than professional presentations
and professional conduct issues. So we see that as a problem. And that is why we are
beginning this review process … to find out what will work best.
5

One of the challenges that we’ve picked up is that there is an a-symmetry, because the
way we’ve done our business is a patient complains, that we forward to the

10

practitioner, it becomes lopsided. Then the practitioner goes to MPS, gets 3 lawyers
and it’s a lawyer’s reply to a lay person’s complaint.
And those are the challenges that we are dealing with. In terms of the Act, at the first

10

instance it should be the practitioner responding. But what we’ve seen that has been
legalized where it is now lawyers responding on behalf of practitioners. So it has
become too legal and we are mindful of that and we have processes underway to
change that so that the majority of complaints should be a professional conduct issue
dealt with by professionals, finalized inside the structures of Council so that when

20
15

things go to conduct review those would be serious matters that will then be done on a
legalistic basis.
I don’t know if that answers your question?
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DR NKONKI

It does thank you. So, my last question is on the role of

general practitioners as their gatekeeper. Some stakeholders have raised this issue and
attribute to their erosion of this role to the rules of the HPCSA. So I’d like to hear
what your comment is on that.
5

DR LETLAPE

You say the rules of the HPCSA is eroding the

gatekeeping role of the general practitioner? I’m not too sure … I think whoever said
10

that, if they are registered with Council, they would need to be referred to the Health
Committee. Because nothing could be further from the truth. We have nothing,
nothing in our rules that would make that a possibility.

10

But having said that, the gatekeeping role of the general practitioner, we are talking
about the private sector, because when we look at the public sector the gatekeeping role
is not even at a general practitioner level, the gatekeeping role is at a nurse level. For
the majority of citizens entry is into facilities where nurses are at the frontline and there
are general practitioners also at that level. So in the public sector the gatekeeping role

20
15

is there and it works well. No one can walk into a specialist division in a public
hospital. You start at the clinic. You start at the OPD. And that’s where you start.
And even in specialized disciplines where they have out patients department, they’d
still have medical officers employed in that department.
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So the gatekeeping role can be an issue in question in the private sector. Now what
undermines the gatekeeping role in the private sector is not Council’s rules. It’s the
funding models. That is what undermines the gatekeeping rule of the GP. Most
funders don’t use GP’s. Most care packages have very little for GP’s. So by Easter
5

most people on the lower ends of medical aids will have their GP package exhausted.
They go to the GP they are going to pay out of pocket. They go to a specialist there
might still be money. Even when you get to specialists for consultation before winter it

10

will all be gone. And where will all the money be? In the hospital. You want to get
paid … you got a child with a condition you can treat in your rooms, you are not going

10

to get paid and the patient is going to owe you. You admit them, you are going to get
paid.
So you have benefit packages that grossly undermine the gatekeeping role of the GP.
In actual fact some of them have fancy things called MSA’s, medical savings accounts.
If you don’t use it you can buy groceries with it. They give it to you. So you bypass

2015

your GP, you go to your care from the top that they will pay for, and you take your
MSA to go do your hair, import Brazilian hair, shave your head, or whatever. The GP
gets bypassed. So I will put it to you that I will challenge anyone to specify and show
us what is it that they say Council does, or the Boards do, that is undermining the
gatekeeping rule of the GP. It is the funding mechanisms that largely undermine. If
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there are any issues that you want to bring to our attention we would be happy to attend
to them because the gatekeeping rule of the GP’s is key to cost containment.
DRS VAN GENT

Can I maybe add to that.

The allegation was made

yesterday by SAMA, and they said in the old days you couldn’t go to a medical
5

specialist directly. You had to consult a GP before you go and be referred and there
was a specific HPCSA ruling that lifted that impossibility and so made it possible for a

10

direct consultation of the patient to a medical specialist. In addition to what my
colleague said.
DR LETLAPE

10

Okay. I stand corrected then. I will then … we will then

look into where that rule was, whether … when it was done away. In the many years
that I’ve practised I have never been aware that there was a Council rule. This were the
issues of funders saying if you don’t have a referral note from, and there were certain
specialities that were exempted, by funders, not by Council, where they said you could
go to your gynaecologist, you could go to certain, but others you must be referred by

20
15

your GP.
DRS VAN GENT

But be so. This conduct is made possible, that is the

allegation … of … there is a representative of SAMA in here who …
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DR LETLAPE

Yeah. We are happy to look into that allegation, but the

issue about benefit packages is not an allegation. It is out there. And that is … because
even if we did that and we did away with it, if the funder said if you don’t go to the GP
we don’t pay, people will go to the GP, notwithstanding our rules. But if it is a rule of
5

ours that has been removed by the profession we are happy for SAMA as stakeholders
and for them as doctors, to put it back in the Board and put it back as a rule.

10

What we would appreciate from stakeholders like SAMA, this is self-regulation, and if
they purport to be representatives of doctors they should be asking the doctors to go to
the Board to re-instate that rule. It is not, in my opinion, an acceptable route for an

10

organization like SAMA that represents stakeholders that are in self-regulation, to be
running to structures like yourself for issues that are under their member’s jurisdiction.
Their members are our registered professionals. I mean, if I remember correctly, to be
a member of SAMA you have to be registered with the Health Professions Council. So
if they still stick to that all their members are registered, and it is their members that

2015

make the rules. So if their members took that rule out, SAMA should tell its members
to put it back.
DRS VAN GENT

Can I proceed? Doctor, thank you very much for your

presentation, and colleagues of course.

Had you had a chance, you and your
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colleagues, to read the revised table of issues that we published a couple of weeks ago?
The revised table of issues. You have?

5

DR LETLAPE

I have taken a look at it.

DRS VAN GENT

All right. One of the issues that the panel takes very

seriously in the enquiry and what we learned up to now also of your extended
submissions, is the subject of transparency, accountability. I noticed in your replies

10

that the subject of transparency accountability did came up but very sparsely. Subject
maybe adjacent to that subject is your issue number 6, if I count well, that is on
advertising. And your first sentence under advertising was “Advertising is not bared,

10

barred” excuse me, I’m foreign, “barred by the HPCSA as long as it is not” and then
there is a number of criteria.
That is 2 times a “not” in that first sentence, Mr President. It can’t be more passive
actually, your standpoint on what is an element of transparency, it is not all, it is an

20
15

element. What we see up to now in our submissions is that transparency is a huge
problem in the South African Health Care system, the private system maybe also in the
public system. Patients just do not know that the quality of service is and what the
safety of service is when they consult a doctor, go to a hospital, and also do not know,
not be it the patient but a member or perspective member, of the quality of the services
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of a scheme and administrator. Transparency is, although we are still investigating of
course apparently what is going on, we think transparency is a big issue. And I haven’t
throw that in your presentation and I would like your commands on that. And then not
so much in the sense that we are in favour of transparency but what is the role of your
5

organisation in increasing transparency and protecting the right of the consumer to
good quality information, relevant information, as enshrined in the National Health
Act, and I presume also in your regulation and acts. Thank you very much.

10
DR LETLAPE

That is an interesting and challenging question. Because

we have an issue about confidentiality of patient information and personal information.
10

So I’m just battling in my mind to say to what extent are we looking for transparency.
In relation to the example that you started with about advertising, what is it that you
feel would relate to transparency about advertising?
DRS VAN GENT

Can I take you on a voyage. Off course I’m not referring

to putting private information in the public domain, of course not, far from that. What
20
15

I’m referring to is that in the world there are a number of very interesting and very
serious attempts to generate clinical and patient … both clinical and patient reported
information on the treatment that patients are due to receive when they approach a
doctor or they approach a hospital. Sister organizations of you in abroad, you must be
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aware of that, because I think you will be in contact with these organizations, are very
active in that. Actually one might say there have been a number, it is the last 10, 15
years, very important developments around the world where sometimes schemes took
the initiative to create more transparency, also on hospitals and doctors.
5

Sometimes it was governments that took the initiative and invested quite a lot of
money, I have been responsible for that myself for a programme for 4 years in Europe,

10

and the most successful attempts have been where doctors took the initiative
themselves and realized that it is their responsibility to provide relevant clinical and
patient reported information on the treatment that patients are due to receive in hospital

10

or in private practice, and I can give you of course examples in the world where that
happens … the NHS in the UK for example, was not the first that embarked on a
programme, I think it was 8 years ago, quite an extensive programme, on transparency,
and there’s other examples in Europe and the United States.
DR LETLAPE

Okay. I think I hear the jest of the question. And the

20
15

basis fundamental challenge that we have in South Africa is that we don’t have a
decent health information system. We can’t even collect basic information and be able
to share it across. So you are going to require a robust health information system and a
national data base to be able to do that.
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The second issue is we even have challenges when cases are reported in terms of
getting proper case records from public institutions, even access in the private
institutions, becomes difficult. I agree with you that the issue of transparency becomes
important. And I guess for facilities, there is a noble effort from the current Minister
5

about office of health standard and compliance that will deal with the facilities.
What we are looking at in terms of the competencies of practitioners is in the Boards

10

with regards … discussing the concept of recertification and setting standards for those,
because we recognize that there are gaps with the current CPD system that we have,
and we need to re-certify people. In other jurisdictions every 5 years you need to be

10

evaluated. You need to provide your portfolio that comes out, and if we begin to create
legislative frameworks where people need to keep logbooks, people need to keep
portfolios and we capture results and outcomes on that, we may be able to do that.
DRS VAN GENT

So present there is already, there is a law in place that

actually obliges doctors and hospitals to provide information to consumers based on
20
15

which they can make a choice. That law, I’ve got it with me and I can give you the
number of the Section. I know there is challenges in South Africa, of course, we have
been working on this already for 2 years, it’s huge challenges. My question is what is
your role and what are you doing on intending to do to fulfil that obligation?
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DR LETLAPE

I guess that obligation is not specific in the current

legislative framework, but we would pro-actively take the responsibility for that
because it is about public protection and if there are any suggestions that are put to us
in terms of things that we could do to enable that, we will be open to that. I’m not
5

aware of any projects currently in Council structures that are working towards that
issue and it would be helpful if there are structures out there that have begun to do that,
to engage with Council so that we can see what our role would be in fulfilling our

10

responsibility because it might be … there might be a need for us to amend the rules in
terms of record keeping and access to records, and what type of records do you need to

10

keep.
Because for a person out there to try and make an evaluation of whether I’m an
ophthalmic surgeon that they should come to or not, we need to create the matrix of
what information should be in there and what would be helpful to them and create it in
such a manner that they understand it. So if there is a need to find a way of grading

2015

doctors and those criteria what they should be, I remember a few years ago there was
an attempt from Discovery to say they will be able to say to their patients good doctor,
bad doctor, they said “on what basis”. So when your good doctor gets a complication,
do they now become a bad doctor, or are you saying good doctors don’t get
complications, results guaranteed? What does it mean? And once you have done those
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things, what do they mean to the ordinary man? Is that this one you are guaranteed you
are going to be okay. This one you taking chances. This one …
DRS VAN GENT

No. That is precisely … I’m sorry … that is precisely

the reason why I said there’s 3 types of arrangements. Some starting with Government
5

as a sort of objective third party, some starting with schemes, some starting with
doctors. Again, and excuse me, and with all respect of course, your answer is still

10

passive. If structures, if Boards come up with etcetera, isn’t it, and I refer to the answer
that you gave to Prof Fonn as well on her question, on isn’t there an active role, is it an
active, I mean everybody not blind can see that South Africa suffers from a lack of

10

information on the quality of service provided. So, isn’t there an active role of your
Council to play in this?
DR LETLAPE

Yes, there is an active role of Council to play in this and

we are so far behind the [indistinct 1:10:19] on that that our first step, we don’t even
have re-certification. So the first step towards that is to get re-certification on board
20
15

and then we’ll move to those other higher levels of auditing practices. This would
basically be an issue of auditing practices. And to that extent in the last 2 years the
Medical and Dental Board has established a Practice Committee, and those are some of
the issues that the Practice Committee has to come back to the Board with solutions as
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to how those issues are going to be done. And it is for that reason that the Practice
Committee didn’t exist more than 2 years ago. It now exist to look exactly into those
issues and advise Council on how to move forward on that important area that you
raise, and I am the first to admit that we are in our infancy in terms of that.
5

10

DRS VAN GENT

Thank you very much for your answer. Thank you.

JUSTICE NGCOBO

Do you have any questions Madam?

MS MUVANGUA

I do. I have a very quick question. In light of what most

practitioners have been saying, being under capacity, are you able to comment on why
there is so much bureaucracy in allowing for lack of a better word, foreign trained
10

doctors to practice in South Africa? That’s my first question.
DR LETLAPE

I think this has been a vexing issue that we have had to

deal with in the first 5 months in office. And the issue about foreign qualified doctors,
like any other regulator anywhere, the conditions to be met are published on the
20
15

website, and I’ll challenge anyone to come up with a foreign qualified practitioner that
met all those things that are on the website that had delays in being registered. The
problem that we have is non-compliant applications. And what we have done in the
past is to take them into the [indistinct 1:12:40] and try and assist people to say you are
77 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 3

25 February 2016

___________________________________________________________________

missing that, you are missing a Certificate of Standing, let’s get the curriculum, let’s
get this, let’s get that. The standards that we have are not impossible standards, they
can be benchmarked internationally. And we have taken over the responsibility of noncompliant applicants. And what we plan to do is to make the framework and the
5

conditions to be met public documents that would be easily understandable by
everyone.

10

MS MUVANGUA

Sorry.

Can I actually just follow up on that?

I

understand what you are saying. And we do have to adhere to a high standard for the
sake of the patients in South Africa, but given the fact that we are in need of doctors,
10

what does the HPCSA do to try and facilitate that process and to try and ensure that
their non-compliance issues are followed through and the expedite the processes a little
bit? I think it is all well and good to say that the information is on the website and
people need to comply, but I think we as a country as well need to get in there and
facilitate the processes.

20
15

DR LETLAPE

And we’ve done that. And that’s why we have stacks

and stacks of files of non-compliant applications. Now you ask what has the HPCSA
done. The Department has been pro-active in terms of doing that and they have come
up with negotiated Government to Government contracts, Cuban doctors, Tunisian
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doctors, Iranian doctors, and on those issues Council engages with them. And because
of the need there are certain aspects that we waive, but in this era of identity theft and
you know, the computer world, we have an even greater duty to vet foreign qualified
doctors and it would be an abdication of responsibility for us not the vet because we
5

have vacancies. We are not going to endanger the public to please the masses and
register people that do not meet the criteria.

10

That we will not do. We are happy to be assistant, not to be seen as obstructive, but if
people are going the spread malicious things not based on fact, to say we delay, people,
if the acquisition to the Health Professions Council is going to be you are doing your

10

job to keep us safe, but you are doing it too well, we will accept that criticism. If they
are legitimate issues that are raised where people say this is unreasonable, this is not
world standard, this requirement, this is punitive, we are happy to engage with that and
improve on our criteria so it is not discriminatory, we are not behaving like a country
with abundance and we are having a mechanism to exclude rather than to attract.

20
15

MS MUVANGUA

I understand the answer. My second question, I’ve only

got 3, so this is the second of 3, is I understand you very loud and clear and it is an
issue that was raised prior to your presentation, of the 2 systems of health care that
seems to be present in South Africa, the private and the public, that was your divide,
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but my understanding is that the HPCSA is a regulatory body for both. It matters not
whether I practice in the public or in the private domain. Am I right?

5

DR LETLAPE

That is correct.

MS MUVANGUA

My question then is has there been any, and it is a

neutral question, has there been any initiative on the part of the HPCSA to try and
create synergy between private practitioners and public practitioners so as to enable

10

access to health care in the public sector?
DR LETLAPE

I think the frank answer to that is that the public sector in

terms of frontline posts is underfunded. Now, when you have reports in the paper that
10

posts are going to be frozen when people resign, those posts should not be filled, how
do you create synergies? The issue of … in terms of the Council, I’m not aware of any
work that could have facilitated those synergies, but there are activities outside Council
where public private partnerships have occurred, where when NGO’s come up with

20
15

relief programmes, temporary registration is given to those providers. Where Council
has played an active role in ensuring that when people come for relief purposes they
are given temporary registration up to 6 months to alleviate those issues. So Council
has mechanisms and has played a pivotal role to facilitate those issues, but as to
whether Council has done anything about the public and private, I’m not aware of
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those, but what we are aware of that is of concern is the unintended consequences of
RWOPS. Remunerative Work Outside Public Service.
So what you are seeing is not the private sector coming to help. You see, the State not
paying the health care professionals that are permanently appointed in the State, and
5

giving them permission to go and moonlight outside to amend their income. And that
is a negative impact that concerns Council on multiple levels.

10

MS MUVANGUA

What has Council done about the concern?

DR LETLAPE

We are engaging with the Ministry on those issues.

That’s what we are doing. And it’s also something that concerns the Department, but
10

because it is now a benefit to professionals where the Unions not wanting to give up on
that issue. So those are the challenges that we have out there, because the impact that it
has is that in an overburdened system you have seniors having less time to supervise
training, to supervise juniors. I mean, just to give you an example, we’ve had a change

20
15

in a regulation that says a specialist must do research, there is a research component,
prior to being registered as a specialist. We’re having challenges with Registrars being
properly supervised so that at the end of 4 years that aspect has been met. We now
have a problem that we are dealing with in Council and part of the issue is that
inadequacy of posts given on that instead of people being properly remunerated, being
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committed to public service, you get a reversal of what you are suggesting, while they
are actually working in private and on a full-time salary.
MS MUVANGUA

My third and final question is there has been a lot of

disquiet and I am 80% confident that everybody who came here, practitioner groups,
5

complained about the medical schemes and how they dictate to practitioners at 2 levels.
The one level seems to me that practitioners … the schemes and all the administrators

10

dictate to practitioners what procedures to conduct on patients and on what medication
to prescribe. The second level seems to me that, and you touched on it earlier, schemes
seems to dictate to practitioners what to charge, or what they will pay for, whether or

10

not that’s what is actually charged. Question is whether there … I’ll say one more
thing about schemes, so I had been made to believe that schemes seem to operate on an
island of their own and no one can touch them. Question is whether the HPCSA as the
body for practitioners has thought to engage with the schemes to try and come to an
understanding that respects both practitioners as well as the scheme’s interest? And

2015

patients of course.
DR LETLAPE

We have tried without great success.

I’ll give an

example. There have been issues where under the hospices of fraud allegations, sting
operations, that are illegal, have been conducted on practitioners by medical aids.
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Sting operation where they set you up and they video somebody and you provided …
you are charged for treatment not given, whatever. And that’s a concern. We’ve raised
it with Council for medical Schemes, we said this is unlawful action. We are not saying
if there is a good reason to suspect messy fraud by a practitioner, go through the proper
5

legal process, go to the NPA, make a case, get a legal issue that will stick, that is done
properly so that we can weed out the criminals. Asking CMS to take charge of the
fraud units, the rouge fraud units of medical aids, to date we’ve not had any response

10

from CMS. So there are many issues but the new tyrant on the block called medical
aids, are creating for practitioners.

10

And we’ve not done enough as Council to protect the dignity of practitioners, but when
we go to CMS we don’t get any responses to these issues. And all those issues
pertaining to how funders behave, we can only be a complainant because they are not
under our jurisdiction. And when you go to CMS we don’t get any satisfactory
response to these issues, or any response at all.

20
15

So, I agree with the practitioners. And thanks for bringing it to our attention and I hope
the other Council members hear that not only should we do advocacy for patients.
There is more to do for protection of the dignity of the practitioners registered with us.
And we will, because medical aids are statutory funds. So we’ll plan to go and address
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Parliament on the problems that the funders are creating for the health care
professionals and for patient care.

5

MS MUVANGUA

Thank you.

JUSTICE NGCOBO

Sir, May I just pick up on the issue that you’ve raised,

that is the issue of [indistinct 1:24:39] jurisdictions as you put it. Now, health care
services in this country are regulated by no less than 14 different statutes. Now each of

10

these statutes sets up its own regulatory board which is responsible for the
implementation of that particular statute. However, in the case of some other statutes
such as the National Health Act for example, you know, there are no less than 5 bodies

10

that are supposed to regulate matters relating to health care. Now, to what extent does
the existence of the multiplicity of regulatory body undermine the efficiency of the
different regulatory bodies?
DR LETLAPE

20
15

It might be helpful, Justice, if we talk of which 5 are we

referring to, so that I can answer completely.
JUSTICE NGCOBO

Okay. For example one of the … you have the Health

Professions Council of South Africa. You have the National Health Council. You
have the Provincial, the District and you have the National Consultant Health Forum.
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You have the forum of Statutory Health Council. You’ve got the Ombudsman. Okay.
This just under one … some of the statute. Now I’m just anxious to know the
existence of these various regulatory bodies, to what extent does that undermine the
efficiency of the regulatory bodies?
5

DR LETLAPE

I think I’d separate it from … I’m not too sure whether it

undermines efficiency at the level of the delegated functions, and then I think the
10

Pharmacy Council is doing a job, a good job registering the pharmacist and keeping
them accountable. I think the problem comes on how do we bring everything together.
There is a …

10

JUSTICE NGCOBO

That’s the point I want to …

DR LETLAPE

On how we bring things together. And I think what

should happen … you can have the different bodies for the different professions but
there should only be 1 APEX Health Professions Council, which is an Apex body in
20
15

my opinion, for all professions, so that whether we sit as a Medical Board or as a
Medical Council, and pharmacy sits as a Pharmacy Board or a Pharmacy Council, and
all the professions self-regulate under there, it should all merge into one Health
Professions Council. And that Health Professions Council would then be … that
would be where the responsibility of adjudication on scopes and how to make the
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human resources in health, how they work as a team. That is where that co-ordination
would come from.
The National Health Council I think is what was called MINMAC before.

And that is

a political structure. Now, in terms of the professions, self-regulation is fine, but there
5

should be an APEX structure which should be the one that takes things through to the
Minister and it should be for all health care professions. It should not just be for the 30

10

professions under us. So it should be an APEX body.
On the side of delivery health will never come right as long as politically it is not made
a national competence. Health should be a national competence with one Minister of

10

Health and all other points being health care access points. Not have a Health Minister
and 9 others and they can do as they please, because that creates, that contributes to the
ineffectiveness of health, because a lot of our health care funds go to administration,
both publicly and privately. And those areas can be streamlined so that most of the
money reaches what it is intended to do.

20
15

So you’d need to have a regulatory alignment on the regulation of the professions so
that you have one APEX structure, and on the political side health should be a national
competence so that you have one information system that works everywhere. So, you
know, if collection of revenue was not centralized, like in finance SARS is a central
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structure, that is the only way health can become better. So that things become coordinated.
JUSTICE NGCOBO

Let me give you an example.

One of your

responsibilities is to adjudicate complaints of misconduct against your members for
5

example for over charging I’d imagine. Is that right?
DR LETLAPE

10

Yes. Any complaints, over charging is one of them.

Common complaints.
JUSTICE NGCOBO

Now, if you’re facing a complaint of overcharging, there

has to a way of determining what should have been charged. Right? Now, so, that in
10

itself creates a responsibility doesn’t it, on your body to ensure that at least there is
guidance to your members as to what will be considered as being the usual professional
fee, however you describe those fees? Am I right in saying that?
DR LETLAPE

Partly right yes, Justice.

JUSTICE NGCOBO

Okay. Why partly right?

DR LETLAPE

Because we don’t have a function to say what the

20

15

amount should have been and like I said, we were reliant on the tariffs that are out
there.
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JUSTICE NGCOBO

Yes. But that’s the point I’m trying … because, you

know, I think it would be undesirable for your members of the profession to only know
after the fact that they have done something wrong. There has to be something that
would guide them as to what is and is not appropriate. And I’m simply asking you
5

whether does it, does it no, is it no, does it not fall within your mandate also to look
into that?

10

DR LETLAPE

Yes.

It falls within our mandate if we had that

responsibility, but what is not a mandate or capability is price determination, and
because the ability for price suggestions and price determinations by appropriate
10

structures was declared unlawful, we don’t have that input for us to do our job. So
what we have told the profession because of the vacuum that has been created, because
people must be clear that it is not the function of Council to determine prices.

20
15

JUSTICE NGCOBO

I think everyone is clear about that but what is …

DR LETLAPE

And what … under the current circumstances, Judge, in

terms of the environment that is being …
JUSTICE NGCOBO

… Yes. I understand that.
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DR LETLAPE

The guidance that we give to professionals is that the

patients must be informed of what your charges are. When patients on medical aid
they must know what their medical aids are prepared to pay for those services, so that
they clear if there is a difference between the two and they can make informed
5

decisions about whether they are going to stay with this practitioner or shop around for
a practitioners whose prices would be closer or match what their fund is prepared to
pay. So its informed consent that we are currently using.

10
In the previous environment, Justice, we were able to say because your piers think it’s
worth so much, the payers think it is worth so much, for purposes of adjudication we
10

will use what your piers have put as a guide to determining excessive charging or not,
but those things are not available and we have no capability of bringing those back.
JUSTICE NGCOBO

Yes. I understand that. But it does seem to me that if

you accept that there is a responsibility on you to provide that guidance it must follow,
doesn’t it, that where there is a statute, for example which provides, you know, one of
20
15

the mechanism, for that to be determined, your concern ought to take advantage of that
and make sure that it is implemented. Let me refer for example you to the provisions
of Regulation of Section 90 of the National Health Act, in particular 1(v) which says
“We shall empower the Minister to make Regulations which will govern the process
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for the determination and the publication by the Director General of one or more of
reference price list for services rendered, for procedures performed and consumables
and disposables, items utilized by categories of health establishment, health care
providers or health workers in the private health care sector, which may be used (a) By
5

a medical scheme as a reference to determine its own benefits and (b) By health
establishment, by health care providers, by health workers in the private sector, as a
reference to determine their own fees, but which are not mandatory.

10
Now, we now know that there was an attempt to give effect to this, but they says the
process was set aside by the High Court because of the procedure that was followed.
10

Okay. So what I’m really trying to find out from you, is it not though in the interest of
your members that your course sir, should ensure that while you have the statute that
deal with this matters, that statute is implemented, not necessarily by you but by those
whose duty it is to implement it. We were told yesterday and the day before yesterday,
I think it was, that the process last stalled when the matter came to court and nothing

2015

has happened since then. And the real question is given the interest of your members
who told us yesterday, the day before yesterday, of their desperate attempt to get some
guideline. What about taking steps to make sure that at least if this is implemented.
DR LETLAPE

That is precisely the problem, Judge. If you look at it,
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what you have read is not our legislative mandate, it’s somebody else’s legislative
mandate, and for us to do our job, that job needs to be done and in the absence of that
job we got an impossible job. And the way we have tried to attempt it in the past, and
this is what I’ve been saying to Dr Bhengu, it’s a given what that statute was,
5

notwithstanding the methodology, the only reference point would be the work that
came out of that statute. So traditionally that would have always been done, but that
was the statutory tariff from [RAMS].

10
JUSTICE NGCOBO

I understand that, but all I want to find out is does it not

fall within one of your broader functions to ensure that whoever is responsible for this
10

does his or her job so that you in turn can do yours? If that is so, what steps, if any,
have your Council taken to ensure that this is given effect?
DR LETLAPE

What Council has done to that effect is we created a

Tariff Committee and that Tariff Committee has tried to engage with the Ministry on
this issue, so that the Ministry is the only one that can affect the fact that there would
20
15

be a national reference price list, notwithstanding the issues about methodologies, and
because what we have been told is because of this hearings the Ministry of Health has
said you wait so that we can do our job, but doing our job is dependent on this health
inquiry completing its task so that they can continue with their job. And that is what
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we had.

So we’ve done the advocacy of saying the absence of tariffs from the

responsible parties, the NRPL and the other impacts negatively on us doing our job.
We have made other attempts that have been fraud with difficulty but we’ve brought it
to the Ministry’s attention, but it is important that this issue be resolved. And I think
5

that what should have been done is there should have been agreements between the
warring parties about an accepted methodology for an NRPL to be produced so that we
could then begin to have a basis for doing our work. And we will continue to do that.

10
JUSTICE NGCOBO

Yes. Yes. You see, that is why I asked you whether the

existence of these regulatory bodies, each with his own function, does it not undermine
10

the efficiency, because we have a situation where you are telling us that that is not my
job, it’s somebody else? So that person must first do his or her job before we can do
our own, so if that person is not doing his job we can’t do anything. Isn’t there
something to be said for putting these together so that at least there could be proper coordination of these functions? So you don’t have a situation where, you know, we are

2015

told I can’t do this because somebody else has not done his job, I have to wait until he
or she has done his job.
DR LETLAPE

Okay. I guess it might not be fair on Council because

I’d now have to give my opinion on this matters, because Council has not considered
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that question, but I think the primary problem is in the absence of a national health
system. And that’s what needs to be fixed, not this temporary ad hoc things out there,
because we have to have a national funding mechanism for health care. So and if it is
national it is for everyone, it will then create the tariffs that work in accordance with
5

that. And I think because of the duality it has created a difficulty for Government
where there is public and there is private and it is time that the Government leads and
creates a national system. So that’s the primacy of the problem.

10
What we cannot have is coming from the same Parliament, the public health care
system and on the other side a tariff based system because we are creating the
10

inequities and we are continuing apartheid. So for me the fundamental issue, and I
agree with you that there is multiplicity, but the first protocol to fix it is that when we
say “public” it should not mean for the poor, it should be where the Justice goes and
where the President of Council goes for their care, and as we do that and we do
national funding we can then create tariffs if there are independent providers that need

2015

to engage. And that is the platform that should be done.
JUSTICE NGCOBO

Yes.

Now the other issue that was raised by my

colleague in relation to information, I’m drawing attention to you of the kind of
mechanism that are there in the Act but which have not yet … which have not been
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implemented.

One of those issues relates to the co-ordination of national health

information system.

What the statutes provides is that the Minister may for the

purposes of creating, maintaining, adapting data base within the national health
information system, prescribe categories, the kinds of data for submission and
5

collection and the manner and format in which and by whom the information must be
compiled. Then Section 90 provides for the making of regulations in order to make
sure that that information is made available.

10
Now that is the information that my colleague was asking you about. Now, again this
is the kind of information that’s essential if the public is to make an informed choice.
10

Now again the question becomes it may not necessarily and it’s not … it may not fall
within your ambit but if the interest of the Council is to protect the public this is one of
the issues which the Council may want to pursue in relation under its advocacy aspect
of its functions.
DR LETLAPE

I fully concur with that. And sadly one of the findings

20
15

against Council in the MTT is around the Information System Acquisitioning Council
and the problem arose because of an attempt to pursue synchronicity and compatibility
between the Health Information System in the Department of Health and the
Information System in Council, and unfortunately it had unintended consequences, but
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the intention was there. And we will pursue that … the Director General has come to
us to say “Do you now have an information system and if there are aspects that Council
to plug into so that we don’t get systems that don’t talk to each other”. That will be
looked at, but it will be looked at properly following procurement processes of Council
5

and ensuring that we do not make the mistakes that we’ve done in the past.
Now one of the impeding factors, Judge, is that this national framework, we need to

10

have some political changes so that you don’t have provinces doing their own
information systems that are not compatible with the centre so that all the other
structures that are statutory bodies should also be plugged into a system that comes

10

from the centre. And I fully agree that there should be synchronization and we should
all be on one information platform that would aid collation of information that would
enable giving information to the public.
JUSTICE NGCOBO

The statutes deals with that from District Council to

Provincial Council to National, how that has to be co-ordinated.
20
15

DR LETLAPE

Yes. But what has been a challenge has been about

authority levels and what has happened in the last 10 years is that the attempts at the
top, then the provinces acquire their own systems, they use their own autonomy, they
don’t speak to each other.
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JUSTICE NGCOBO

And what has Council done to address that?

DR LETLAPE

Well that is … I’m just highlighting the provincial issue

and a political issue that is in the landscape but it is outside the [indistinct 1:47:19] of
Council. What Council is doing is to try and to be on the same platform that would
5

works for the DOH so that there would be sharing of information between Council and
the Department.

10

JUSTICE NGCOBO

We were told this week, I think it was about some of the

problems encountered by members of your profession in getting admission rights at
hospitals. Basically what we were told is that this particular professional spoke to
10

hospital A seeking to have admission rights, which I understand is the right to admit
patients at that particular facility. The hospital authority considered his application
favourably, but his colleague, who is in the same profession, objected. And eventually
the hospital also went back to him and indicated that they would not be able to consider
his application. Now here is my question. Do medical practitioners have a say on who

20
15

may or may not have admission rights at this private facilities?
DR LETLAPE

Those are matters outside our jurisdiction, but those are

issues that pertain to the hospitals themselves. It is totally under the control of the
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hospital. Hospitals have refused general practitioners admission rights and admission
rights are generally given to specialists.
JUSTICE NGCOBO

So assumption … the conduct of one of your members

…
5

DR LETLAPE

I think if it is brought to us the Boards would consider

that, but the right to who works in the hospital is up to the hospital.
10

JUSTICE NGCOBO

I understand that.

DR LETLAPE

But if the issue … if there was a complaint brought to us

it would then be put into the professional conduct review process. If that practitioner
10

complained to Council about the behaviour of the colleague that matter will be taken
up by Council.
JUSTICE NGCOBO

20

on that issue?

Can I get the answer to this. What is the Council’s view

Are your members allowed to object to other members getting

admission rights at a facility?
15

DR LETLAPE

I’m not sure of any specific rule but under ethical

conduct the other doctor has no right to do that and if the matter is reported to us it will
be dealt with accordingly.
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JUSTICE NGCOBO

We’ve had stakeholders here this week and in the last

week who have described to us their relationship with the Council. They used various
terms to describe their relationship ranging from the fact that the Council is
dysfunctional or is not functioning to a concern that there are inordinate delays in
5

processing their concerns. My colleague, Dr Nkonki, drew to your attention one of the
aspects of the concern which was by the patient which was to the effect that you appear
to be protecting the profession but on the other side we have professionals who are

10

complaining that you tend to receive and admit and pursue what they consider to be
baseless accusations against them, resulting in them spending a lot of time defending

10

this, incurring cost, being away from practices to defend this, only to find out
eventually they are not found to have done anything wrong. So that is the sort of range
of complaints that have been addressed to us. Were these sort of concerns raised in the
report that was prepared by the task team?
DR LETLAPE

2015

The concerns that were raised in the report by the task

team is matters taking too long to resolve. There were other issues where people would
say it took too long and the outcome was I was acquitted, but what is missing in those
accessions is the issue of process. Our conduct processes are that we legislate that if a
complaint has been received and it’s deemed to be a valid complaint by the Registrar
and is being investigated, a letter of complaint would be forwarded to the practitioner
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for the practitioner to provide an answer, where the provision in the Act that gives the
practitioner 40 days to respond to that matter. What happens frequently, and in terms
of the provisions of the Act, the letter must be send by registered mail to the registered
address of the practitioner. What happens not infrequently is the practitioner will not
5

collect the letter, because they see it is from the Health Professions Councils, it will
come back as return to sender, we’ll then put in an effort to find the practitioner, it then
takes too long to serve the practitioner and once they have been served the 40 days has

10

expired. You get a lawyer’s letter asking for an extension. So this things become long
not because Council is not doing its job but because it’s moved from professional to

10

[indistinct 12:52].
So some of those complaints about us taking too long might be valid, but some of them
are based on the fact that when there is a complaint and we are asking for a simple
response from the doctor they discard it. And when they discard it and they don’t give
a response you then have a minor complaint being put into the tedious pipeline, and at

2015

the end it turns out it was minor, but what we cannot do in terms of the Act, if there is a
legitimate complaint from a patient we cannot not ask for a response from the
practitioner. And it is the way the practitioners behave and the way they do not
respond that adds to things taking too long to resolve. There will be other issues that
would be our inefficiencies that we are addressing.
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JUSTICE NGCOBO

Yes. But of course you did indicate to us to the extent

that some of your procedures might be taking too long. You would be prepared to
consider those and say what improvements can be made.

5

DR LETLAPE

Oh yes.

JUSTICE NGCOBO

Yes. Indeed.

DR LETLAPE

We are doing that Justice.

JUSTICE NGCOBO

One of the things that we were told is that there will be

10

patients who are admitted to hospitals in circumstances where it simply wasn’t
necessary in the first place to admit those patients but simply because that if they are
10

not admitted there will not be any payment by the medical aid. Are you aware of those
kinds of complaints?
DR LETLAPE

20

Yes we are aware of those kind of complaints but they

will be phrased with the preference of the interested party. So you could frame it as,
you know, if you don’t admit them you will not get paid. You could frame them as a

15

patient that if you do not admit me I can’t get care, because it you treat me here my
medical aid is not going to pay. So I think the issue of benefit structures that drive this
unacceptable behaviours needs to be taken into account. So I accept, and there are
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practitioners that have been put through conduct review, say why did you admit for this
minor process, because this minor would become complicated because they are out of
funds, they are not going to be able to get their medication, the pharmacy is not going
to pay and this simple chest infection would become a lobo pneumonia and then I’ll
5

have to treat it in ICU. So the only way I can get treatment for the patient is to admit
them.

10

When I do the proper thing I am denying them care because they are not going to be
able to get the medicines from the chemist for just a simple prescription. So I think we
must be mindful of the challenging health care system that impugns on the dignity of

10

practitioners, the funding mechanisms when practitioners try and help the patients they
fall foul of the rules set around by tyrants. So the right thing to do would be to give
that child a script, that he will not get because their medical aid is not going to pay for
it. And when they are worse and they are genuinely in respiratory failure then admit
them, or to admit them and make sure they get the treatment.

20
15

Now this is the reality that people face and we got nowhere to go for the practitioners
for this issues to be resolved. And people can come here looking for the rands and
cents and we then have to say to the practitioner yes, you saved this child’s life but you
know, you messed up the pockets of the funders. Those are the things that we’d have
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to adjudicate on and we are happy to look at those.
JUSTICE NGCOBO

Yes. I understand these difficulties but it does seem to

us that there may well be a responsibility on the practitioners to try and walk that tight
balance between looking after the interest of the patient and not engaging in conduct
5

10

that may fall foul of their ethical rules.
DR LETLAPE

We agree with that. But we also feel that …

JUSTICE NGCOBO

And also I think the Council, it may be a difficult issue,

but I do think the Council has a responsibility to endeavour to find a solution to this
matters and to put in place mechanism to make sure that these sort of conduct do not
10

recur. It is your responsibility to do that. It may be a difficult issue but I do think that
you also have a responsibility to endeavour to find solution to this very difficult issues.
DR LETLAPE

I do not want to create the impression that Council

condones that type of behaviour, but it would have been irresponsible for me not to put
20
15

it in context as to what the realities are. And when those matters are reported to
Council that practitioner will be brought to book, but what I’m saying is that there is
the issue of the environment where the practitioner has to choose not to serve the
patient’s best interest and to protect the financial interest of the funders. And those are
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the ethical dilemmas that our funding mechanisms create.

They are reducing a

profession into fraudsters. And that is not acceptable. And we have a duty to ensure as
Council that the working environment for practitioners is conducive and promotes
ethical behaviour. Currently it doesn’t.
5

JUSTICE NGCOBO

We’ve come to the end of your presentation. Is there

anything that you want to draw to our attention which you haven’t done so in this
10

limited engagement that we’ve had with you?
DR LETLAPE

I think the last part that you’ve just raised is the issue

that concerns Council. Where the work environment for professionals registered with
10

Council is not conducive to upright ethical behaviour by our practitioners, and this is
across the board, this is not just about those in the private sector. This is also about
those employed in the public sector, where the facilities they are sometimes given are
difficult circumstances for them to act in the best interest of the patients.

20
15

And we hope as the Commission hears these issues that the Commission is not silent to
the cries of the majority whose [indistinct 2:01:46] situation with respect to access to
health care is compounded by the fact that the privileged of today in the democracy
have created 2 systems that in a society that has a history should be considered a crime
against humanity. And I would hope that this hearings will get us to a point where this
103 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 3

25 February 2016

___________________________________________________________________

atrocious crime will be addressed, where in the words of Steve Biko, we can put a more
human face on this country, because there are humans that are treated like they do not
exist, and sadly they are treated by their children, their nephews, their uncles and their
aunts, and I hope, even though this is about competition, this is about private, this is
5

about privilege, the impact on the conscience of the nation will be taken into account.
And I hope that what comes out of here will help heal a nation, not further divide it.

10

JUSTICE NGCOBO

Just refresh my memory.

One has read so many

documents sometimes you think you’ve read something when in fact you haven’t, did
the Council make any submissions to us in response to a call for written submissions in
10

2014, to your knowledge?
DR MJAMBA-MATSHOBA
JUSTICE NGCOBO

No.
It did not. Okay. Is there any reason for that?

DR MJAMBA-MATSHOBA Thank you sir. I think it was a time factor.
20
JUSTICE NGCOBO
15

Yes. My recollection is that we should call for these

submissions sometime in August it was and the closing date was the end of October,
and then of course we received quite a number of requests for extension of time, but
you are saying that you didn’t make a submission because of a time factor.
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DR JMAMBA-MATSHOBA No.

But we did subsequently after we received the

submissions made by other who made it, the submission I’ve done that.
JUSTICE NGCOBO

Yes. Thank you. Okay. Well, thank you for coming to

us and sharing the work of your Council with us and hopefully we will be able to take
5

this … thank you so much indeed. Thank you.

Okay. Do we have members of the

South African Medical Device Industry here, Association here?
10

Yes. I wonder if

you would come forward, if you don’t mind, thank you. And then do we have the
Dental Practitioners Association? Do you want to come forward please?
I really want to talk … do take a seat. I really want to talk about we’d manage the rest

10

of our time. You know, we are left with the 2 of you for this afternoon. Now … the
time now is … it’s almost … it’s 1 o’clock. Would it be convenient for you if we were
to take the lunch adjournment now and then perhaps come back at 1:30? Will that be
convenient? What about the Dental Association?

20
15

JUSTICE NGCOBO

Yes. So it doesn’t affect you. I’m just warning just in

case they overrun the time. Okay. very well. We’ll take the lunch break at this stage
and come back at 1:30. Thank you.
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[END OF SESSION 2]
[START OF SESSION 3]
JUSTICE NGCOBO

We’re ready to start. Perhaps if you would just indicate

who is going to lead the discussion, and perhaps introduce the members of your panel
5

at the same time? Thank you very much indeed.
MR BURGESS

Good afternoon.

JUSTICE NGCOBO

Yes, good afternoon, sir.

MR BURGESS

My name is Marlon Burgess. I'm a board member of

10

SAMED. My colleagues is Ms Tania Vegt, the executive officer of SAMED, and Mr
10

Mark Brand, Health technology expert and also a SAMED member. I'll be leading the
discussion and on occasion I'll prefer responses to my colleagues, depending on the
nature. With medical devices being such a diverse sub-group of healthcare, we would

20

probably need a team of about 20 experts to cover every aspect. But for this purpose
we've chosen a smaller team to try and get through to the key points.

15

JUSTICE NGCOBO

Yes, we will rely on your multi-skilling.
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MR BURGESS

Okay. Thank you sir.

JUSTICE NGCOBO

Yes. Very well, yes, go ahead. Thank you.

MR BURGESS

Okay, just by way of introduction, SAMED is the South

African Medical Devices and Diagnostics Industry Association. Okay. So, these are
5

the items we wanted to discuss with the panel today. SAMED, who we are, our vision,
what we do. The contribution of medical devices to the cost of care. Price regulation,

10

how that will affect access.
JUSTICE NGCOBO

I'm sorry to disturb you. Whose camera is this? I mean,

does anyone, could you please, because we can't see. Yes. Thank you. I'm sorry for
10

20

that interruption.
MR BURGESS

Okay. Just to start from the top again.

JUSTICE NGCOBO

Yes.

MR BURGESS

We're going to discuss SAMED, the industry body.

Who we are and what we do. We're going to talk about the contribution of medical
15

devices to the cost of care in South Africa. We're going to discuss price regulation and
how that will affect access. And then we want to talk about the industry being pricetakers. And then talk about innovation, and how that impacts on the total cost of care.
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And lastly, we want to talk about some of the challenges we are faced with as an
industry. Okay?
So the vision of SAMED, the industry body, is to develop a sustainable medical device
industry because that is the key. Sustainability. And the way you go about it is by
5

responsibly improving patient access, so patient access is critical. But also, there's a
responsibility attached to the marketing of these products, which we tried to promote.

10

And then to introduce innovative medical technology, because that's the nature of
healthcare and science. Innovation is critical to improving care and improving the cost
of care. So the industry body is committed to safety. Safety is critical. That is the one

10

element that we try to promote in every element of what we do. And then we need to
promote the interest of our members, because that's where the sustainability piece
comes in. There's a huge focus on ethics. Ethics is key in terms of the provision of
care.
We had the HPCSA here. I'm sure ethics featured prominently in those discussions as

20
15

well. Promoting innovation and better patient outcomes. And we'll talk a lot about
value, about patient outcomes, because cost is one element of value. So what are you
getting for the cost of the treatment? And then ensuring effective representation with
all relevant authorities, whether public or private. And that's why we are here today.
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So the industry body was established in 1985, and has grown significantly over the
years, to the point where we're now recognised as an important stakeholder, in the
South African healthcare industry. There are 169 member companies marketing a
range of products. I think at the last call there were over 300 000 products that were
5

called medical devices. And just for interest, generally devices are considered anything
that is not a pharmaceutical. And we'll talk about the difference between pharma and
devices later. So we have 169 member companies, 4 associations and 12 associate

10

members.
The majority of medical device companies in South Africa are SMMEs, so smaller

10

companies. Not large multi-national companies. So we engage stakeholders, we
advocate members’ interest, and work towards benchmarking professional conduct of
our members. If you're a member of SAMED, you need to comply with two codes of
ethical business practice, the first being the SAMED business code of ethical business
practice, and the second being the marketing code for all health products. So in the

2015

absence of regulations, we've tried to introduce a process for self-regulation. And
we're hoping that our code gets incorporated into the proposed medical device
regulations that are forthcoming.
So on the topic of how medical devices contribute to the cost of care, so our medical
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device is really a cost-driver, because that's what we hear in the media, and in the
public forums. Medical device industry is characterised by value-adds, which are
unique to this industry, the cost of which are born by the companies themselves, and
are factored in into the business processes. And these are often not acknowledged by
5

the industry, the healthcare industry. So, some examples. Training. So if a new
device is introduced to a market, there's a huge training component that goes with that
to ensure that the end user, the doctor, the nurse is using the product in a safe and

10

effective way that ensures that the patient is getting the best treatment for that
particular product. And then there's the re-training of professionals on that particular

10

product, because continual professional development is something that comes up all the
time. Skills development of HTPs is something that is key to effective treatment, and
there's a cost associated to that that is not factored in.
So a recent survey by KPMG that was done in 2014 showed that of the 47 companies
that participated there was a cost of 31.7 million attached to skills development that is

2015

not factored into the cost of the product itself. The cost of delivery of products is not
factored in.

Those logistics costs in getting the product to the site of care in

emergencies, in particular in South Africa. The panel might have read the landmark
article by Prof Bongani Moyosi that was published in The Lancet, I think in about
2009, that spoke to the quadruple burden of disease. And trauma features prominently
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in that. And these medical device companies bear the cost of delivering those trauma
products, to those scenes of accidents in particular.
There's a huge cost associated with keeping stock of items. An example here is a stent.
So before a procedure is performed, the doctor doesn't know what size of stent he's
5

going to use for that particular patient. The patient might have narrowed arteries or
enlarged arteries. The stent that he uses cannot be determined upfront, so companies

10

need to ensure a wide range of stock in hospital to look after every type of patient that
could possibly be looked at by that doctor. That cost is born by the company. So I
could give more examples, but these are just some practical examples of costs that are

10

born by companies, that are not factored into the cost of care.
So on average, and this is data from the Council for Medical Schemes, their 2013, 2014
report, medical devices account for 6% to 7% of overall spent. That's according to the
medical schemes. Data from Discovery show that between 2008 and 2013 there was a
reduction in the cost of surgical spend from 21.5% in 2008, that cost was reduced to

20
15

17.9% in 2013. So those costs are coming down. And this slide goes on to explain that
if you look at Discovery's breakdown of their costs, there's a bigger proportion of costs
allocated to professionals than to hospitals. And the previous slide explains what that
cost is. This slide just explains what that cost is for surgery and medical devices. If
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you look at it it's 3.1 billion compared to some of the other costs that are spent on
hospitals and professionals.
So if you extrapolate the data shown in the previous slides, and you put a freeze on
device prices the impact at 7% to 10% would be minimal. The calculation here says
5

about 1%, therefore it doesn't make sense to regulate the prices of medical devices
because of the minimal impact they have to the overall system. That's the extrapolation

10

10

that is made here.
JUSTICE NGCOBO

Sorry, I think you'll have to explain that again.

MR BURGESS

Okay. Let me start here. So if you look at the impact of

– because people talk about the cost of care. And you could take benchmarks from
international regions, America, Europe, some of the developmental countries, on
average the medical devices account for 6% to 7% of the overall spend. And that's data
that is repeated across the world, internationally. This is an international benchmark.

20
15

Even though this comes from Council for Medical Schemes, international data says
that the cost is around 6% to 7% for devices. Okay?
So this slide shows that overall the cost of care that's allocated to surgery, and we're
mentioning surgery here because that's where majority of medical devices are used, is
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in the surgical arena. Okay? So here the data shows from Discovery Health, which is
probably the largest funder in South Africa, the data shows that that cost has reduced
between 2008 and 2013. That cost has reduced by, what is that, a few percentage
points. About 3.6% overall. So if you combine the information shown on the previous
5

slide with the fact that that cost is around 6% or 7% and the cost is reducing, so what
we're trying to show is a trend that the cost is low to begin with, but those costs are
reducing over the years.

10

10

JUSTICE NGCOBO

Why?

DRS VAN GENT

It could be that other costs have increased relatively, so

your cost can also have increased, but not with the amount that the other cost have
increased. Is it?

MR BURGESS
20

15

And the only way we can do, is to actually do some

studies to determine that.
DRS VAN GENT

So this doesn't tell us very much? Do we?
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MR BURGESS

Not the whole picture. I'm just showing you trends here.

Okay.

5

DRS VAN GENT

And just for clarification.

MR BURGESS

Sure.

DRS VAN GENT

You said non add-ons you pay for yourself, so the add-

ons, like training and that sort of thing. You're not telling me that these costs are not
10

10

20

included in your prices? You're not a charity organisation?
MR BURGESS

No-no, no.

DRS VAN GENT

So you cover them in your prices, isn't it?

MR BURGESS

Well, those costs are factored in. So …

DRS VAN GENT

Why? What's the point?

MR BURGESS

The point is that those costs are there.

DRS VAN GENT

They're there?

MR BURGESS

Yes.
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DRS VAN GENT

But …

MS VEGT

I think, if I may, I think the point is that they're often

unacknowledged.

5

10

DRS VAN GENT

They're unacknowledged maybe.

MS VEGT

Correct.

DRS VAN GENT

Yes.

MS VEGT

By say, funders or even providers.

DRS VAN GENT

But they are acknowledging costs.

MS VEGT
10

They are incorporated.

DRS VAN GENT

In their prices.

MS VEGT

Correct.

MR BURGESS

Yes. But it’s a …

MS VEGT

They’re just unacknowledged.

MR BURGESS

Yes.

20

115 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 3

25 February 2016

___________________________________________________________________

MS VEGT

I think what we're trying to say is that we're adding a lot

of value to the healthcare chain.

5

MR BURGESS

Value. It's a value-add.

DRS VAN GENT

It is not …

MS VEGT

But certainly they are included in the cost of doing

business.
10
MR BURGESS

Yes.

DRS VAN GENT

Yes, but it's like buying a car, isn't it? You buy a car and

you have two years of, what do you call that in …
10

MR BURGESS

Service plan. Maintenance plan.

DRS VAN GENT

Service, included in the price of the car.

So there's

nothing really special in this, or is it?
20
MR BURGESS

The costs that could add up is the combination of the

training, logistics, all of those. Yes. So, yes. I agree.
15

JUSTICE NGCOBO

Sorry for the interruption. Please continue.
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MR BURGESS

Okay. This is an important slide because I'll refer to this

in a later argument that we make. So if you look at the value of the medical device
industry internationally, you go from larger markets, like the US at 110 billion in 2014,
to the EU of 122 and so on. And then you look at SA, 1.2 in 2014. So the majority of
5

the products are imported products, 80% of the products are imported. So where we
figure on an international scale, in terms of these devices, we're such a small
component of the overall international market. But we need these products in South

10

Africa. These are critical products to the delivery of the health system.
So I just wanted to paint a big picture here, and I'll get into the detail of why we think

10

this slide is so relevant, because for the most part, we are price-takers in the scheme of
things. So medical schemes exhort enormous influence on prices of medical devices.
So some of the discussions relate to the process, and I want to get my colleague, Mark,
to talk about that process in a minute. And devices are rejected on many occasions
because they are above the inflation rate. Okay? And clearly not taking into account

2015

factors like rate of exchange.
Look at what's happened to the rand lately. And companies are threatened with
delisting if they don't accept a certain price, inflation-rate related price. And this
affects procurement decisions by hospital groups as it becomes difficult to get patients
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to pay for medical devices that are not reimbursed, and partly reimbursed by the major
schemes. So, Mark, I just want you to just elaborate, in terms of how this process
works.
MR BRAND
5

Thank you, Marlon.

Having worked in the market

access environment, both in a corporate environment and independently, for the last 30
years, I think it's important to understand the process for introduction of a particular

10

medical device. I'm trying to keep it simple. It's a matter of introducing the device,
getting appropriate code, and passing through relevant filters that South African
insurers use to regulate pricing, if I may say that. Consequently, through that exercise

10

of benchmarking, if the pricing falls below a benchmark which is largely based on an
average claims price, the technology or device is automatically approved.
If it is slightly higher in price, then an average claims cost according to the insurance
company’s reference, then negotiations are entered into between the insurance
company and the supplier, to bring that price down to the market average. I just want

20
15

to conclude at this stage, if the supplier does not reduce the price to the market average,
they run the risk of not being listed whatsoever, and consequently denied access to the
market, and that translates into denying patient access. Marlon, at this point, I'm not
sure if you want me to carry on with that? I think the point must be said is that it's very
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much the pricing. The end pricing very much is dictated by the insurance companies at
this stage.

5

PROF FONN

Listed by who?

MR BRAND

Various, there's certain funders or administrators who

have their own specific processes, and they would publish a list or an approved
pricelist, or an approved product list. Okay? And if you do not appear on that, then the

10

hospitals are not obliged to purchase. Not to suggest that even if it is approved that the
hospitals are obliged to purchase, because they in addition have their own processes for
price negotiation.

10

MR BURGESS

Maybe you want to talk a bit about managed care, Mark,

and how that process works?
MR BRAND

I think all I can say about managed care, which is well

documented in the Medical Schemes Act and regulations, is that there is a feature
20
15

within the medical schemes regulations that empowers schemes to conduct assessment
of technology, and to quote “should be based on evidence-based medicine, taking into
consideration cost-effectiveness and affordability.” I must stress that the focus and
emphasis is always on clinical evidence.
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And then looking at the cost-effectiveness and the impact on, and the budget impact on
the payers at large. Insurance companies, funders do have mechanisms in place to do
this, but they're not necessarily transparent nor are the requirements well
communicated. But invariably, it would revert back to a pricing discussion, while in
5

many respects ignoring the clinical evidence to support the actual adoption of that
particular technology.

10

MR BURGESS

So the take-home is that the medical devices are not

party to those discussions, in terms of the pricing. Those prices are set between the
funders and the hospital groups. And we just accept whatever prices are kind of
10

handed to us. So just to emphasise the point of the discussion in terms of the medical
industry being price-takers, I think there are many examples of that, but these are the
practical examples that we wanted to leave with you.
I think, Mark, you've spoken to the process in terms of how the funders determine
prices, according to the benefit design.

20
15

MR BRAND

Do you need to go into more detail?

MR BURGESS

No, we don't. I think that was fairly self-explanatory.

Okay. I want to touch a bit about innovation, and how that impacts on the cost of care.
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So in our situation, medical devices, the rate of innovation is markedly different from
other industries. On average, the devices are improved upon within 18 to 24 months.
So it's generally accepted with industry that you have two years to make your device
work, before a new device appears on the market to compete.
5

So the level of

competition on devices is extremely high. Traditionally, the devices were imported
from US and EU, now with the emergence of China and India and Brazil even, there's
so much competition in the markets. So not only is the source of products so diverse,

10

the number of companies competing for the business is immense. So within industry
competition is huge, and that is why companies have to step up the R&D because of

10

the high rate of competition. Compared to pharma with the, what? What are the
patents these days on pharma? I haven't been in that industry for a while.
MS VEGT

Ten to twenty [indistinct 23:56.7].

MR BURGESS

Yes. So we don't have that protection. So this is a good

thing for our industry I think. A short life-cycle in development innovation of devices
20
15

is a further factor, ensuring that barrier to entry into our industry is very low, and
stimulates competition, so competition is stimulated because of this.
And just the impact of innovation, and I must apologise, because we don't have any
local data and studies to prove the point we're trying to make here, and maybe that's
121 | P a g e

COMPETITION COMMISSION
Health Market Inquiry

Day 3

25 February 2016

___________________________________________________________________

something we can work on, going into the future with better data and better
transparency around surgical effectiveness. So here's an example of how medical
technology has improved heart disease, or life-expectancy relative to heart disease. So
this is a US-based study that shows around a 70% improvement in the survival of
5

heart-attack victims and because of technology that was introduced relative to this
disease.

10

So in addition, new treatments and technology enable shorter lengths of stay in
hospital. I mean, there's so many examples here in terms of how technology helps
people to spend less time in hospital, and get back to work and get back to their

10

families. If you look at heart disease again, those days have decreased significantly
over the years. Here's an example of an ICD. Not only does the cost of the device
decrease, I mean, you're talking about a huge differential from 1990 to 2005, where
something cost $70 dollars in 1990, in 2005 it was $10 dollars. And also, not only
does the cost improve, but the patient outcomes improve dramatically. So something

2015

that might have seemed to be an expensive device at one point in time, today costs a
fraction of what it did. And the outcomes that it produces over that period of time is
immense, in terms of patient recovery, in terms of quality of life with the patient. So
that's the point with medical devices.
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SAMED as an industry body promotes the best value concepts. So it's not about the
price, because price is relative. Value is more about outcomes, it's about quality of life
for patients. So in the innovative devices reduced the cost of care, so value needs to be
assessed over time.
5

That's the point that we're trying to make here.

With

considerations for successful outcomes. Outcomes. What do you get for the cost of
care?

10

What outcomes? Does the quality of life for that patient improve? Rather than
focusing on a single event, which seems to happen a lot in healthcare. So a payment
system that fails to incorporate appropriate systemic incentives for value is likely to

10

incur not only higher long-term costs, but poorer patient outcomes. And I think
everybody accepts that’s the goal of good healthcare, is better patient outcomes. So a
properly designed system could inhibit the adoption of new and improved
technologies, and reduce value. That is the danger where only price is taken into
consideration.

20
15

So the last point we want to talk about is the challenges faced by the industry. So the
exchange rate is something that not only affects our industry, it affects probably all
industries that are import-based. So it must be noted that currently the device industry
is extremely vulnerable to exchange rate volatility, because more than 76% of the
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products are still imported. So medical devices are in most instances not sold directly
to consumers. The industry is vulnerable, the way in which funders and hospitals
budget for procurement, and reimbursement of devices. As mentioned previously, we
are price-takers, we're not involved in those discussions.
5

Lack of regulation.

Currently, we operate in an unregulated medical device

environment. Pharmaceutical products are regulated by the MCC, soon to be the
10

SAPRA.

We are hopeful that regulations will be adopted, currently sitting in

parliament waiting for a signature. And we've been advocating for regulation of
medical devices ever since SAMED came into existence. This is extremely important
10

for patient safety.

It's important for competition, because right now unregulated

products can enter the market, and there's no control over those products at all.
So the point we're making is that fair competition, specifically on price for quality
products, is impacted by this.

Sub-standard products are entering the market,

increasing costs, because when those products don't perform, the patient needs to go
20
15

back into hospital and have another procedure driving up the costs. And this, more
importantly, is a danger to the lives of patients.
The other problem that we're faced with currently, is that there are two different sets of
tariff codes for devices into the market, and this has an impact on competition and
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access.

And maybe, Mark, you want to explain in more detail how this works

currently.
MR BRAND

Sure.

I think it's very important to understand the

processes that a medical technology would follow in the introduction into the country.
5

It's largely dictated by codes. But understand, there are two types of technology or
medical device. One would be typically, well, one would be a disposable, strictly a

10

disposable or a consumable and the other would be a piece of equipment. Let me talk
about the disposable or consumable medical device. If it's a new technology that is
introduced, it's accepted by all. It's approved, it's considered clinically and cost-

10

effective. If there is no professional code that healthcare providers need to use, to
allow them to bill, then this could be a disincentive for the introduction of the
technology.
On the other hand, when it comes to equipment, that piece of equipment is going to be
owned either by a healthcare practitioner, or a hospital where the service is provided.

20
15

There is neither via the hospital approach or the healthcare practitioner approach, a
mechanism for the creation of codes and tariffs. Having said that, the professional
code, professional fee used, there would be a professional fee that is created, or a
mechanism for a professional fee to be created by those healthcare providers.
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However, there would be no tariff or cost that is associated with that.
On the other hand, when it comes to equipment owned by the hospitals, today this is
generally left to the individual hospital to calculate and negotiate directly with the
funder. But nevertheless, this takes some work if there's relatively low adoption, which
5

of course there will be at the beginning of the technologies introduction. There could
be a reluctance by the hospital to use any energy, with respect to negotiating that code

10

with the medical scheme. So that in itself could be a disincentive for adoption as well.
I'm very happy to, it's quite a complex process. I'm very happy to answer any further
question to that.

10

JUSTICE NGCOBO

Well, I mean, who determines these codes?

MR BRAND

If I may back up a bit. Years ago, we used to have,

many years ago we used to have a recommended scale of benefits that then became the
reference pricelist, and then the National Health reference pricelist. Of course that
20
15

whole process was rendered anti-competitive. So we could not as an industry, as an
entire industry, suppliers, service providers, what have you, could not use that system.
So it does for the most part, the healthcare practitioners through the medical
association, were the custodians of the generation of these codes. But, where before
they would actually be allowed to propose tariffs, today, they're not allowed to propose
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these. Similarly, we used to have via the old representative association of medical
schemes and now a board of healthcare funders, a mechanism where suppliers could
engage directly with the board of healthcare funders, to negotiate an appropriate tariff
for a piece of equipment that the hospitals could then use to reclaim on their
5

investment. Similarly, that was rendered anti-competitive and ruled out.
So today, we do not have a mechanism specifically for hospital-based technologies or

10

equipment, and it's left up to the hospitals to make a decision to engage with the
funders on that particular code and tariff. That code could be nationally adopted,
however, the tariff again could be specific to the entity, the hospital group entity.

10

MR BURGESS

Just to add to that point, I had some practical experience

of this recently, where we introduced a product that has all the clinical evidence to
show that it's a comparator at least, if not superior to the existing product, but was
denied to negotiate with both the funder or the hospital group, because the
methodology was different. So I had a reusable item, where the hospital currently uses
20
15

a disposable item. And during the deliberations, it became quite obvious that the
disincentive for the hospital group was that they could not charge for each line item.
So that was quite apparent from those negotiations. So that's just a practical example
of how the, and were not willing to negotiate for a tariff code for this new innovative
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technology. So that seemed like a huge barrier to entry to us.
So the impact of the current status on PMBs. So currently, medical devices are not
included in the general descriptors of the PMB diagnosis and treatment tiers, and
maybe, Mark, you want to expand on that a bit, because it's quite a technical term.
5

MR BRAND

I don't necessarily want to go into prescribed minimum

benefits overall, but I think to maybe just add to Marlon’s point. We currently have
10

algorithms for the 25 chronic diseases, and to his point, none of, not that I'm aware of, I
don't think any of these algorithms include medical devices in these algorithms. Where
there's often very, very clear advantages by introducing a particular technology versus

10

a specific medical treatment with a pharmaceutical approach. That I believe should
change, because over the time this is what happens with new technology. Technology
is introduced. Technology being a medical device-type of technology, which has clear
advantage over the lifetime of chronic medication, for example.

20
15

MR BURGESS

And I think Mark touched on the whole issue around the

evolution of the NHRPL, so I won't go into more detail around that. So when the terms
of reference for the commission were initially introduced, we were one of the first
groups to advocate for the introduction of the public sector into the discussion, because
the public sector impacts healthcare generally and competition around healthcare, per
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se, so we asked that the public sector be introduced, and we're very pleased that there
will be discussions around the public sector.
So, several SAMED members have withdrawn supply of medical devices into the
public sector, due to ongoing issues with non-payment, inconsistent tender and
5

procurement processes, and corruption in the public sector. The slow payment of, or
non-payment by government for medical devices, has a direct impact on suppliers’

10

working capital on cash flow, so on and so forth. In particular, the SMMEs. And we
have evidence of SMMEs closing down because they haven't been paid by the public
sector.

10

So, when it comes to competition, generally, this has a negative impact on competition
because suddenly these products are not available in the market. So as much as these
products are supplied to both public and private sector, it's the impact of the public
sector that has any impact on competition, especially around non-payment. And that is
our presentation.

20
15

JUSTICE NGCOBO

Thank you. Okay, do you want to start?

DRS VAN GENT

The Judge looks at me because I'm the wannabe

[indistinct 39:48.7] in the panel. Thank you very much. I think I got the gist of your,
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what you want to tell us. So you're talking about quality, about competition that you
get from lower quality products which are not being regulated. There's no help, there's
no assessment on health technology in South Africa. There's no regulation on this part,
your partly regulate yourself, and you’re partly regulated by schemes and hospitals,
5

also in terms of quality.
And the second part is on prices. You don't like price regulation. I understand,

10

300 000 products is quite a problem. And if it's done the wrong way you're suffering.
Actually, if it's done the right way, price regulation could contribute to quality
competition, and enhance quality significantly. But let's not go in there, we understand

10

your position. What I would like to understand is what is precisely the, so what is
precisely the worry in South Africa, and of several submissions that we received on the
price and the price rises of, defines as what is a structure in the industry?
You told us that you have 170 members, and there must be a number of non-members
as well. Particularly in the range of the quality that you don't like. And a lot of these

20
15

devices are being produced abroad, isn't it? What percentage is produced in South
Africa?
MS VEGT

We're probably looking at about 75% are imported.
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DRS VAN GENT

That's right. And 25% …

MS VEGT

And then the rest would be locally manufactured.

DRS VAN GENT

Locally manufactured. It could be under license from a

foreign company, or is that?
5

10

MS VEGT

No. It's more locally owned and locally licensed.

DRS VAN GENT

Right, right. Right. So the 75% that is being imported,

is that imported by, that's being imported and mainly also by smaller firms, that import
these? Are these imported? Are they bought abroad and then being sold here? Owned
by a local company and then sold to a hospital? Or, are these agencies primarily?
10

20

MS VEGT

It's primarily distributors.

DRS VAN GENT

For agencies?

MS VEGT

Yes.

Agencies and distributors.

Right.

And the problem, that's right.

distributors.
DRS VAN GENT

15

We call them

You haven't

mentioned that, this here, but I'm aware that everywhere in the world, for example, on
pharmaceuticals, there's a problem sometimes with agencies, because they follow the
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pricing rules of the big pharmaceutical companies. And countries are being divided all
over the world in sort of pricing zones, where whatever competition this faces, or
where regulation this faces, lower prices are being applied to these regions. And in
other regions, where there is a regulatory regime that does not attend to the interest of
5

the consumers, prices may be higher, and they may be inexplicable. I mean, 100% of
price differences alone across the world. How is that phenomenon working? You
must have heard about this phenomenon, I think, because I see you sit up. How is that

10

phenomenon working out in devices? Are these price levels being dictated by foreign
companies, dividing world markets according to the stringency of competition and

10

regulation? Is my question clear?
MR BURGESS

I think I understand it. I certainly haven't become aware

of that in South Africa, because we tend to have well-controlled system. I think that
kind of behaviour emerges in areas where the control of the healthcare system is not as
tight. I think we've got very strong mechanisms in South Africa to manage that
2015

behaviour. And also the competition in South Africa is fierce.
DRS VAN GENT

Amongst these agencies and importers?

MR BURGESS

Yes.
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DRS VAN GENT

But, not necessarily amongst these big companies behind

these importers and agencies. That's my point. My point is, is the behaviour, is that
price level in South Africa largely dictated by companies in Europe, America and
maybe the Far East?
5

MR BRAND

If I may make a point, and perhaps clarify something.

You might be referring to floor pricing, that is, if I can say, imposed on the local
10

distributor by the supplier or the manufacturer? Correct? Yes, I think there are
elements of that naturally, and suppliers, manufacturers would argue, that's to address
parallel importing issues, and so on. But be that as it may, even if there was a price

10

imposed on the South African market by the supplier through the distributor, we still
have the mechanisms employed by the insurance companies, by the funders to push
back and say, no, we will not accept it because locally it's not cost-effective or
affordable. So yet again, that is a barrier to entry or a barrier that we need to address.
What happens, either the local distributor chooses not to enter the market, or sacrifices

2015

their own margin. And if they have a specific business model where they can do that
through cross-subsidisation with other products, good for them. But by and large,
they'll probably unlikely be able to convince their supplier, their principle, to reduce it
to the type of more acceptable price in South Africa.
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MR BURGESS
the hospital group side.

Sorry. Just to add to that. That's on the funding side, on
We've got hospital groups in South Africa, Netcare,

Mediclinic, Life Healthcare. They have representation in the Middle East, in Europe,
in America, in the UK, and they have access to pricing in all these jurisdictions, so I
5

think that that kind of knowledge of pricing is in the hands of the supplier, or in the
hands of our client. So I think that also is a factor that kind of controls that behaviour
in some ways. Yes.

10
DRS VAN GENT

Yes.

I accept the point that schemes and hospitals

probably have power, or are in a position to react to prices, supposedly dictated or
10

prescribed by larger companies behind these agencies. But I think you will be aware,
and that was my point, actually, I missed that point that, maybe a part of the worries
about price rises in the South African context is because there's larger companies
behind the scene that could treat South Africa as a small, but significant source of
income.

20
15

DR NKONKI

Thank you.

I think last week we had Dr Kepler's

presenting on behalf of cardiologists. We’ve heard other health professionals talk
about the lack of transparency when it comes to health technology assessments. You
raise a similar issue. But I just wanted to be clear on your side, that you are raising a
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similar issue with them that it's not clear what type of cost-effectiveness, analysis is
used by funders. But you made an additional point on the duration of looking, at
observing or measuring outcomes for your type of products. Because at the initial
stage, a medical device might not be shown to be favourable compared to an existing
5

technology, and over time. So is your issue that the methodology used by funders take
a shorter term perspective compared to the studies that you generate yourselves in
addition to the issue of lack of transparency? So first, I want to understand that do you

10

concur with everybody else that there is a lack of transparency? But in addition to that
do you think that you differ in methodology because the funders take a shorter term

10

perspective when observing outcomes that versus your methodology looks at a much
longer term?
MR BRAND

I couldn't agree with you more. I think you're absolutely

correct. What we have here are two different horizons, if I can say. One, our private
sector insurance model is typically short term, so clearly the payers and the recipients
2015

of, the payers of that care on behalf of their member would want to realise a return, as
soon as possible. On the flip side, we have more of a societal approach, okay, where
clearly there may be benefits. Although not immediate, there may be benefits much
longer term. And this is often played out in the drug environment, where through
whatever the treatment is and the condition is, the benefits accrue a few years later.
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Right now again, even within the medical scheme environment, we have the open and
closed scheme environment, even within those two environments we probably have
different perspectives. One, with the open scheme, the open scheme would want to get
a return on their investment in that care, as soon as possible. On the other hand, a
5

closed scheme would typically be your employer scheme who recognises that there's
value in the benefit in the long term, because if that employee remains with the
employer, they would want their member to lead a full and healthy life for as long as

10

possible, because downstream, they are attempting through investing upfront, they're
attempting or wanting to avoid significant downstream costs.

10

JUSTICE NGCOBO

Thank you.

PROF FONN

Thanks. You spoke a little bit about your interest in

ensuring and supporting ethical behaviour.

So, in relation to that, some of the

submissions before us have illustrated particular practices, kickbacks in terms of
suppliers’ off-invoice delivery. So you pay for 20 but you get delivered 25. Have you
20
15

any history of any of your members doing this? Or are these practices, practices that
are only done by people who are not members of your organisation?
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MS VEGT

Certainly, there was a history of some of our members,

we don't know the detail, in the past. And in fact, that is why SAMED took the
decision to prohibit rebates in 2011. So yes, the practice was happening, and certainly
some of the SAMED members were involved. As I said, we don't know the exact
5

details. But as an industry association and our members agreed, that we would include
in our business code that all SAMED members from 2011 onwards, including any new
members that join, are prohibited from giving rebates. And we asked them to go back

10

and ensure that any invoicing was done in a transparent manner, so the actual price that
the hospital group pays for the device is what appears on the invoice. We have asked

10

the schemes, in particular Discovery, to monitor this. We as an association cannot
access individual invoices of our members, but we have asked them to keep a lookout,
and monitor it for us. About a year into the prohibition, we did have discussions with
Discovery, and they said that they had seen a notable difference, and that this was a
positive move. And to date, we haven't had any complaints. But yes, it remains in our

15

20

code of business practice.
PROF FONN

And also, I suppose I'm struck by not only yourselves,

but so many people sit in front of us. Apparently, everyone is so impotent. Firstly,
everyone's a price-taker. And everyone is completely incapable of influencing codes or
coding, or having any of their interests met in this industry. And it seems to me to
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either mean that someone somewhere is terribly, terribly powerful, and they can do
whatever they like, whenever they like, however they like, and if that that is the case, it
would be interesting to find out about it. Or, everyone lacks whatever it is to be private
sector players, and they don't know how to make the world happen around them. So it
5

seems to me, that when it comes to coding, it's either the South African Medical
Association who owns all the codes, or the board of healthcare funders who won't
recognise coding. But it seems that there's also a gap to market your stuff to people

10

who might use them. So, how do I understand this paralysis among all the players in
the market? What's paralysing you?

10

MS VEGT

If I can just talk to the coding issue. Certainly, and the

review of the PMBs, which have not been done since 2010.

We have certainly

engaged with key stakeholders. We have written numerous times to key stakeholders,
including the National Department of Health. And in fact, I was just at a meeting with
the Council for Medical Schemes this morning, where we raised the issue around
2015

PMBs, and asked for clarity as to when they will be reviewed. We were told CMS is
waiting for a meeting with National Department of Health. They could not give us an
indication of when they were meeting with them, and said they think, well, National
Department of Health has other priorities at the moment. So, it's certainly not that we
haven't tried. Yes.
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MR BURGESS

Can I come in?

PROF FONN

Whose interest is it for there to be no review of the

PMBs? Who does that serve?

5

10

MR BRAND

Nobody, in my opinion.

PROF FONN

Okay. So you were going to add?

MR BURGESS

I was going to add on the first point you made about the

paralysis. I mentioned a practical example of how I was pushed from pillar to post on a
particular product that I was trying to get entry into the market for. So it was quite
apparent that, and I'm a small company currently, but I've worked in the big companies,
10

so I have experience of both scenarios. But in this particular instance it was quite
apparent that as a small player you are virtually powerless. So I would have to drum
up support from all the doctors who saw value in the product and get them, and almost
empower them with all the evidence they would need to go to all the funders and the

20

15

hospital groups in order to get that product into market.
I think people like myself probably lose energy along the way and say at some point is
it worth the effort? That's the one scenario. The other scenario is I think that some
might be afraid of losing whatever existing business they have if they cause too much
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of an issue with the new product. So it's about where do people currently stand, in
terms of that particular new product and innovation into the market and how they view
their current business relative to those discussions. That's been my experience.
PROF FONN
5

I've got two points. The second last one is that in the

submissions we have been presented with arguments which indicate that products
sometimes, mainly products but sometimes pharmaceuticals, the benchmark that you

10

can buy cheaper in Botswana. It's not so far. But there are places where you can buy
products that are for sale in South Africa that are more expensive than they are in other
places in the world. And sometimes we are more expensive, even than particular

10

products in developed economies, in Europe or wherever.
So it seems to me that this is an issue, or could be an issue in this industry. And so,
equally, I'm surprised that this didn't come up in your submission, and I suppose it
would be useful for us if you do have data on comparative pricing if you could let us
have that? So for similar products, if you can get access to data for the cost of those

20
15

products in different jurisdictions, we would like to see that please.
And then, I want to come back yet again, but from a different angle to the notion of
health technology assessment.

I think from any country’s point of view it's not

illegitimate to say everyone can't have everything all the time. At some point, these
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things are unaffordable and there are trade-offs, and it would be nice if that wasn't true,
but it is the case. And so, I would argue that it's not illegitimate to say, this is not costeffective and we will not be able to afford this now, or in the long term or whatever it
is. But what I equally agree with the approach of my panellists, and I think what you
5

said, is there has to be transparency on these issues.
So I would like to know your opinion on the notion of where that should take place? Is

10

it a case of everyone does their own? It's made completely available, including the
assumptions that underlie the models, and then that's made in the public domain, so we
can see things. Or should we consider a body who’s tasked to do this job, and then

10

everyone else's job is to give their data to that body? How do you think this could be
dealt with?

20
15

MR BURGESS

I think we'd all like to comment on that one.

MS VEGT

I think it's very complex because the schemes, each of

their methodologies or processes for doing evaluation is considered their IP. And so as
a result, they don't share that amongst themselves currently. Or even perhaps from a
principle perspective, they would share it with the supplier, but certainly not the detail.
And so our frustration is that when we get a letter back saying, your device has not
been reimbursed, that's kind of all you get back. You're not really told particularly
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where your device fell down, in terms of their methodology. And if suppliers were told
that, that would give them perhaps some incentive to go and improve the information
that they provided, etcetera.
We've debated this long and hard, as an industry association. We think there would be
5

some merit in having some kind of perhaps independent or centralised body, but
certainly they would need to be independent in order – and efficient though, to do sort

10

of some form of evaluation. Certainly not major or HTAs, as for example, NICE does
in the UK, which costs a fortune and takes a very long time. So I think that would be
our position. Do you want to add?

10

MR BURGESS

Yes, and I think just to add to that, I think that from a

policy perspective, there is a role for government in this transparency scenario in terms
of the mandate, to have that data available.
MR BRAND
20
15

Maybe a final comment on this, I think what you’re

referring to in terms of health technology assessment obviously applies across the
board to all health technologies and is inclusive of drugs, healthcare delivery per se,
healthcare programmes, etcetera. There’s a tremendous amount of discussion ongoing
at the moment about what should be the best model for South Africa, with some
arguing that should we have a NICE in South Africa. I would say not, simply because
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of the costs associated with it. There are actually much better models internationally,
but most importantly that because it’s multi-faceted, it has to be multi-stakeholder. No
one can actually take real ownership of this in terms of where it sits, be that
government, private sector, it needs to be an absolute multi-stakeholder type of forum
5

where new technologies can be debated in the context of South Africa. We can already
feed off assessments that are done elsewhere in the world, and there are very, very
good fast-track type assessment models that do exist that are inclusive and are very,

10

10

very transparent and are conducted very successfully in developing countries.
PROF FONN

For example?

MR BRAND

The East.

I think it’s Thailand, for argument sake.

Okay, I don’t know if it’s still considered emerging market or developing market,
Poland, because of its historical background. There are a couple of originally Eastern
European countries who have put together HTA agencies, and they can come out with
results within six weeks.

It’s not impossible, but it’s about getting the right

20
15

collaboration, if I can call it, and right people around. In fact, I’ve been party to many
of these discussion personally, including from within the national department, there
are, in fact, a lot of skills that do exist in South Africa. So all it could take, as a start,
would be a coordinator or coordinating office of these types of skills who could receive
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applications from whichever party, be it a funder, be it a doctors’ group, who
incidentally would use part of the process to inform their coding and also hospitals,
public and private sector. People exist with epidemiology, clinical research and health
economic experience where we could actually put something together quite quickly, in
5

my opinion, but there – I think there are too many vested interests in my opinion, and
people wanting to take ownership and not share this responsibility.

10

DR BHENGU

Thank you. I don’t know, I just lost, I just need the

context about the statement you made when you said your hospital clients here make
some sort of reference regarding pricing of your members elsewhere in the world.
10

What was the …
MR BURGESS

The point I was making, a group like Mediclinic, the

procurement office sits in South Africa for the products that they purchase for their
hospitals in Switzerland, for example. So they have international pricing levels at their
disposal.
20
15

DR BHENGU

So what is the point you’re making is that the South

African market must be offering to them cheaper than they can get elsewhere? Is that
your point?
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MR BURGESS

No, no, that’s not the point, I’m just – the point I was

just making is that they have access to the pricing levels in the different markets.
DR BHENGU

Okay. Right, I mean, a lot of the times we keep hearing,

also in pharmaceuticals, that the tender system affects pricing in the private sector, but
5

certainly I haven’t come across any tangible, specific examples, and you, I think you
alluded to that somewhere in your submissions now. What information have you got

10

along

these

MR BURGESS

lines

that

we

can

use?

I just want to be sure I understand your question from

the pricing perspective.
10

DR BHENGU

Yes, the issue is the tender system requires so much of

discounts from suppliers that obviously the private sector is used – has to be used to
sort of balance things out, to at least to recover losses in the state.
MR BURGESS
20
15

Okay.

So that becomes, in many instances, a price-

volume argument. So any manufacturer will take those, it’s an economic consideration
in terms of price and volume. So economies of scale are there in the public sector, and
manufacturers take that into account in terms of determining their go-to-market
strategy.
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DR BHENGU

Yes, no, that’s fine. That makes sense, but the issue is

it’s usually presented as if that becomes a loss situation, irrespective that it’s a pricevolume thing, I would have thought these are two compartments.

5

MR BURGESS

No. Yes. Maybe in pharma, not in devices.

DR BHENGU

Yes, we’ve certainly heard that, but not detailed, but you

are saying from your side, it’s just purely a price-volume discount, but within that
10

10

20

15

pocket, it still remains a viable sort of arrangement from a business perspective?
MR BURGESS

Oh, yes, absolutely.

DR BHENGU

So you’re not going to the private sector with the aim of

overloading, to also make up for the ...
MR BURGESS

No.

DR BHENGU

Oh, that’s not the issue.

MR BURGESS

No. Not at all.

DR BHENGU

Okay, my last question is still around the price

manipulation and coercion and you make a very firm statement that this needs to be
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unpacked, but how are we going to do that if you’re not coming up with the
information, you know? How are we – how is this supposed to be unpacked?
MR BURGESS

Just to be clear, are you talking about the price

negotiations in terms of how prices are set or…
5

DR BHENGU

No-no-no, I’ve moved on from the price, but it’s the – on

paragraph 22.2 about price manipulation and coercion in the medical devices industry
10

10

needs to be unpacked. It’s page 8.
MS VEGT

Could I just ask you, which of our submissions?

DR BHENGU

Dated 31 October 2014, paragraph 22.2, page 8, top of

the page.
MS VEGT

Oh, that is in response to the rebate issue. So I thought

that I had covered that, but essentially there was allegations made, if I remember
20

correctly, by the BHF, that some of the industry players had engaged in manipulating
prices in terms of rebates, and so we, as a response to that in 2011, we implanted our

15

transparent invoicing model and prohibited rebates in our code of business practice.
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DR BHENGU

Yes, well it – well, I suppose it came across as a firm

statement from your side, that’s how it came across to me and I was hoping that since
you really are on record as wanting it to be unpacked, that you’d be the first to help us
unpack it, but you are saying it’s in relation to the BHF submission. It’s not your
5

statement in other words. Okay, thank you. Yes, thank you.
MS MUVANGUA

10

I just have a very simple question, over here. So did I

understand correctly that you have plans both in the public and private sectors? Is that
correct?
MS VEGT

10

Yes, well, it ranges, doctors, nurses, private hospitals,

public hospitals could all be clients.
MS MUVANGUA

But what exactly, I’m confused by one thing, what

exactly is your relationship with Discovery Medical Scheme?
MS VEGT
20

15

Are you talking about SAMED’s relationship, the

association or the member companies?
MS MUVANGUA

SAMED, I remember earlier you said you engaged

Discovery in monitoring something and I was really confused by that. Why Discover
Medical Scheme may be relevant?
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MS VEGT

Okay. It’s again about the rebates. So we introduced a

new invoicing model in 2011, where our members had to actually put down the exact
price that was paid by, for example, the hospital group for the product.

5

MS MUVANGUA

No, I understood that, but why was Discovery engaged?

MS VEGT

And we asked Discovery, because they have the right as

the funder, to call for invoices in response to products in relation to those that are being
10

used on their members. We asked Discovery to monitor those invoices to make sure
that, in fact, they were reimbursing the products at the price that the hospital was
paying for the product at the price that is on the invoice.

10

MR BURGESS

I think though the point was made is that that’s

confidential information. That pricing information. We don’t have it. As SAMED,
the group, the industry, we don’t have access to those prices.
MS MUVANGUA

No, I understand, thank you, I was just really confused.

JUSTICE NGCOBO

Yes, thank you. Now, I understand that you represent

20

15

small business, is that right?
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MS VEGT

No, we represent all of our members, some of which are

multinationals.

5

JUSTICE NGCOBO

Yes.

MS VEGT

A large majority are small to medium companies, but we

also have local manufacturers that are members of SAMED.
JUSTICE NGCOBO

10

Yes. Now, the big hospital groups, where do they get

their devices from? Do they buy them locally or do they buy them directly from
overseas, from your experience?
MS VEGT

10

20

The model is that they buy them locally from

distributors. So from companies that are based here.
JUSTICE NGCOBO

Yes, okay.

MS VEGT

Sorry, Chief Justice, if I might just want to make the

point. We don’t advocate international tendering with regard to medical devices and
medical equipment. Unlike, for example, perhaps in pharma, with devices you have to

15

have backup and support. You need a local office or a company to be present to
provide training, to do maintenance, etcetera, and you might not find that if you buy the
product internationally.
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JUSTICE NGCOBO

You’ve described the challenges that are faced by the

industry. How do those challenges impact on the price of healthcare and access to
healthcare?
MR BURGESS
5

I think the example was made was when a company

closes down because of non-payment, because that denies access to all patients, both in
the public and private, because that products is not available in the market anymore.

10

10

JUSTICE NGCOBO

That’s in case where the government doesn’t pay?

MR BURGESS

That’s correct.

JUSTICE NGCOBO

Right. In the private sector?

MS VEGT

If I may? What would happen is if your product doesn’t

get access to market for a variety of reasons, so it could be non-payment by
government or it could be the schemes and the influence that they have on
20

reimbursement, or even the hospital group not wanting to procure that device, it may be
because you can’t get a code for it, for example, it really means that that device is not

15

going to access the market. And it could actually have better outcomes down the line
than those – than a similar device that is already in the market and it could have better
cost offsets down the line. So I think that’s the point we’re trying to make.
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JUSTICE NGCOBO

Yes.

MS VEGT

And then, sorry, if I may as well, because of the absence

of regulations, good quality, safe, effective devices that might be at higher price are
having to compete with low quality, unsafe and potentially very cheap products.
5

JUSTICE NGCOBO

One of your concerns is that this is an unregulated

industry, is that right? Now, how might regulation help to lower down the prices or to
10

increase the competition, as the case may be? Specifically, what do you have in mind
when you refer to regulation? I mean how must that help?
MS VEGT

10

Look, our main point is that we want to ensure that

patients have access to only safe, quality, effective devices, regardless necessarily of
the price, because as we’ve said, you can’t only just look at price in terms of an
episodic event. You need to look at the best value and the total cost of care down the
line, and that’s also why we need outcomes data, we need to start gathering that data so

20
15

we can make informed decisions around what devices remain procured and remain in
the healthcare system. So that’s essentially why we want regulation and whether that
will bring prices down, I’m not sure, but it will certainly mean that we have a levelling
of the playing fields and that you have products that are safe, quality and effective
competing with similar products.
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If I may, just from a local manufacturing perspective, it is extremely expensive to
manufacture a medical device in South Africa, primarily because we don’t have
regulations. In order to manufacture medical devices, the international standard or
quality management system, is the ISO 13485, currently local manufacturers have to
5

import auditors to audit them against that standard from Europe and from the US.
They have to pay those auditors in euros or dollars. They will only fly business class.
And only until we get regulations can we then make it a standard, for example, that

10

companies have to have ISO 13485, which will create the business case for these
notified bodies to come and have an office with resident auditors in South Africa. So

10

we desperately need regulations and in fact that’s why SAMED was founded in 1985,
to impress upon the national Department of Health to please put in place regulations for
our industry.
JUSTICE NGCOBO

I hear what you say, ma’am, but it’s just not clear to me

precisely how can we help you then? I think maybe let’s put it that way, so that you
2015

understand what the problem is with this regulatory framework that you’re concerned
with.
MR BURGESS

Okay. Chief Justice, if we could have as an outcome of

this investigation that regulations are legalised, are put into place, as an outcome,
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because they currently they’ve been sitting in parliament for – how long, Tanya?
MS VEGT

They’re currently apparently being finalised, but we

have seen many drafts for finalisation over many years. So I think certainly if one of
the outcomes of this is that we get regulations for our industry that would be very
5

10

10

promising.
JUSTICE NGCOBO

No, what is in parliament?

MS VEGT

Beg your pardon?

JUSTICE NGCOBO

What is it that’s in parliament?

MR BURGESS

So it’s the Bill, the Act to regulate medical devices that’s

sitting in parliament.
JUSTICE NGCOBO

Yes, okay. So the process has been started?

MR BURGESS

It has been started.

JUSTICE NGCOBO

And I take it you have made comments?

MR BURGESS

On many occasions, in fact, we’re happy that our

20

15

comments have been incorporated into the document.
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JUSTICE NGCOBO

Yes.

Now, there is an interesting article that you

attached to your submission, I think it is, which is entitled Health Innovation Research
Brief. Are you familiar with that? You still remember that, right? Okay, now in
particular, I just want to draw your attention to the conclusion written in that article,
5

which basically is to the following effect, the one consequence of introducing
technological advances in the medical science, it has the effect of increasing costs.
You accept that? You wouldn’t have included this article if you didn’t agree with it,

10

right? So you agree with that proposition here?
MS VEGT

10

If I may? It may increase cost initially, but down the

line it actually has an impact of decreasing cost.
JUSTICE NGCOBO

Right, I understand that, but that’s the proposition that’s

– that’s the conclusion of this article, but there’s another important point though that
they make, and that is what matters really is the outcome. It may increase the cost, but
what does matter is what is the outcome? And that’s the study that unfortunately
20
15

you’ve not been able to provide us with, because the one that you gave us is a 2000
one, right? Do we have a latest one? Because it does seem to me that that’s important,
if this article instead …
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MR BURGESS

We can certainly provide you with a later edition,

definitely.
JUSTICE NGCOBO
5

Yes, because otherwise if you leave this article without

that backup, it may tend to undermine your position.
MR BURGESS

Absolutely.

JUSTICE NGCOBO

You understand, okay. Very well. We’ve come to the

10

conclusion of your presentation. Is there anything perhaps that you’d like to draw to
our attention which you had set out – which you had thought would be raised in the
10

cause of questioning, but which regrettably has not been raised?
MS VEGT

If I may just raise one other item where the suppliers are

sometimes at the mercy of the power of the hospital groups. Just as one example,
20

where we’re a price-taker, for example, Mediclinic and Netcare have an inventory
system and they force the suppliers to pay for that inventory system. So it can be

15

anything between R600 a month up to R14 000 a month that a supplier, if they want to
do business with those two hospitals groups have to pay towards the use of that
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inventory system, and there has been talk recently of implementing a bar-coding
system as well where the suppliers will actually have to pay towards that system.
JUSTICE NGCOBO

May I just ask? Is it what, 600 per product or once-off

amount?
5

MS VEGT

No, it depends on how many of your products are sold to

the hospital.
10

JUSTICE NGCOBO

Okay. Is it any way supposed to work, like I’m just

asking now, in retail one hears of shelf space in Pick ‘n Pay, is it supposed to be
something like that or it’s a model that you ...
10

MR BURGESS

No, it’s not quite the same. Here it’s just the medical –

the hospital group wanting to implement a software system for procurement, but asking
the industry to pay for it, based on your level of interaction with the group.

20

DRS VAN GENT

I understand that you want us to recommend to please

adapt the law that is in parliament, you’re fine with it.
15

Why do you need a

recommendation? I mean, there’s a lot of effort been put into writing this law, it’s in
parliament now. Are there parties that object to it or are there other forces that we
don’t know of? That haven’t been tackling now?
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MR BURGESS

Our only concern is that we’ve walked a long road and

any – we just trying to garner support for the implementation, any support we can. A
little push here. Thank you.
JUSTICE NGCOBO
5

different codes? Yes. I understand, thank you. Is there anything else that you want?
MR BRAND

10

Yes. And then of course your other concern is these

Maybe I can, if I may, Chief Justice? I don’t think

anyone disagrees that a new technology or device is meant to improve efficiencies,
outcomes, utility, safety, etcetera, all in the interest of patient benefit. Often it is the
case when a new technology might become available, and where it’s real value is, is

10

that it could move the site of delivery of care from an in-hospital, a traditionally highcost in-hospital environment, theatre, to an out-of-hospital environment and it could be
via step-down type of facility, a day hospital, or a clinic or even a doctor’s consulting
room.

Unfortunately, there are still too many disincentives for adoption of that,

because of vested interest.
20
15

It might impact, we just have to ask what is happening to the development of day
clinics in South Africa, because arguably, and in other markets, 60 plus percent of
healthcare is delivered in an ambulatory environment.
unpacking that and looking

We should be looking at

at opportunities for repositioning technologies in an
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outpatient environment where there are going to be clear-cut costs, even if it’s cost
neutral, at the very least if it’s cost neutral to the patient or the payer, the benefits have
to be vast with respect to getting that patient ambulated again, and all I can ask really is
that certainly if we pursue the health technology assessment or a form of health
5

technology assessment model, it’s been done in other countries, we’re looking at the
appropriateness not just of the technology, but where it’s delivered. And that would in
the first instance, have a huge impact, in my opinion on managing and reducing costs.

10
MR BURGESS

And in just in closing, I’d just like to recommend if, and

I know many of you might be familiar with this version, we’re big fans, and because
10

there are so many analogies with what is going on in the private sector here, and the
recommendations that are here in terms of stopping the cost shifting and focusing on
the outcomes is what we should all be working towards, and we’d like to support that
as much as possible.
JUSTICE NGCOBO

Now, that you’re still here, I thought you’d be left, you’d

20
15

be gone by now, but can I ask you this question? We had one of the doctors who said
to us that doctors should be allowed to sell medical devices. What do you say to that?
MR BURGESS

Yes, that’s a very tough question.
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JUSTICE NGCOBO

It’s not tough, it’s easy.

MR BURGESS

Ultimately, it’s an ethical consideration, because we

believe there’s a conflict of interest there.

5

JUSTICE NGCOBO

Yes.

MR BURGESS

Because it comes down to that interface between the

doctor and the patient and whether the person is mature enough to make the decision,
10

that it not economically linked. So we don’t recommend it, as an industry. Thank you.
JUSTICE NGCOBO

I think the answer they gave was that, well, they will put

in place mechanism which will make sure that they address the issue of conflict of
10

interest which might arise, but I understand your position. Okay. Well, thank you so
much. Did you want to say something? Okay, well, thank you so much for coming
and sharing your perspective with us. Thank you so much indeed.

20

15

MR BURGESS

Thanks for inviting us.

JUSTICE NGCOBO

Good afternoon. Yes, again we’re sorry for keeping you

waiting this late. Now, perhaps if you would indicate to us who are members of your
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panel, and how you propose to deal with your presentation?
R TWALA

Thank you very much. Good evening to you, Chief

Justice and all the other members of the panel. My name is Thaba Twala, I’m a dental
practitioner, I’m a dentist and I’m also the chairman of the Dental Professionals
5

Association. My colleague – should I speak louder? Oh okay, I’m suffering from a bit
of flu, so but I’ll try my best. My colleague is Dr Kilo Nhlapo, he’s also a dentist in

10

private practice, and he’s a member of the executive committee of the Dental
Professionals Association. Chief Justice, we have made a document available from
which we will do the presentation.

10

JUSTICE NGCOBO

Yes.

DR TWALA

Yes. I just had a conversation with people who had

managed to print it on our behalf, who are working for the commission. It is fairly
complete except for one annexure, but we don’t necessarily think that it will be
20
15

material to the presentation if it is absent from this document.
JUSTICE NGCOBO

Yes, okay. The document that you’re referring to is the

document which is on your letterhead and which is titled, “Submission to the Health
Market Inquiry, 25 February.”
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DR TWALA

Correct.

JUSTICE NGCOBO

Yes, okay, this will then form part of the record of your

submissions.

5

10

DR TWALA

Most definitely, yes, sir.

JUSTICE NGCOBO

Yes. Go ahead.

DR TWALA

Thank you, Chief Justice, and once again I want to

express our appreciation on behalf of the membership of the DPA for having been
given this particular opportunity to make a presentation to the Commission. When we
made an application to make a presentation, our primary concern was what we see as
10

the declining remuneration to dentists in the private healthcare market.
The second point was what we see as price collusion and unfair tariffs that are imposed
on the practitioners by the medical schemes. The third issue that we wanted to address

20

was regarding managed healthcare, and as it applies to dentists, and in particular the
issue of the designated service provider networks. And the last point we shall address

15

refers to the document that was made available by the Commission on the 11 th of
February regarding the revised statement of issues.
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JUSTICE NGCOBO

Yes, thank you.

DR TWALA

Which is slightly different from the original terms of

reference. Alright, I will then begin my presentation.

5

JUSTICE NGCOBO

Thank you.

DR TWALA

As the DPA, I would introduce the DPA as a not for

profit organisation. The membership of the DPA is predominantly dentists. Well, of
10

course it’s dentists, but predominantly the black dentists who work mainly in the
townships and the rural areas. We have membership of approximately 400 dentists.
You will know, Mr Chairman, that historically black people were not allowed to train

10

as dentists, and it is only in the ‘90s that there was a large intake of students who were
trained to become dentists. What that has done, in our view, is that it has significantly
increased access to dental services in previously disadvantaged areas. If you drive
anywhere in the townships in the rural areas, you will find dental practice present and

20
15

in a large part it is through the efforts of our members that such kind of services are
available to people. However, and unfortunately, the main form of payment for dental
services is still by way of medical scheme payments, in spite of the fact that only a
small portion of the population is covered by medical schemes.

In fact, it our

submission that in the townships and rural areas, whereas medical schemes, about 17%
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of the population have access to medical schemes, but in the rural areas and townships
we believe that it is significantly less, due to variety of issues such as unemployment,
inequality and so on. So our members, in effect, are actually in a more vulnerable
position given the market conditions as they exist.
5

Yes, so I think basically that’s that, and what we also have put in as part of our
submission is that in the township and rural settings there’s lack of infrastructure,

10

which makes setting up a dental practice particularly difficult. There is no office space
that is easily available for rental, we have problems with unreliability of water and
electricity supplies and so on and in certain cases the crime rate affects the way we

10

practise the profession. Another interesting point is that due to the spatial planning that
has existed in South Africa, townships on any day during the week is empty of people,
because people have gone to travel, to work and so on. So we find a situation whereby
our practitioners would normally establish a practice in the city, during the day and
come to establish another one that will practise after-hours and so on.

2015

Other

practitioners will work in the public sector during the day and in the private practice in
the evening, something like that.

So I think for us it is one dynamic which is

particularly affecting our profession, the black dentists, but also we believe that the
general practitioners are in a similar kind of situation if they work in the townships.
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I will present the market overview as it affects us. All the information that is presented
here in the main is derived from sources that are publicly available, such as those from
the Council for Medical Schemes and individual medical schemes. What we find is
that the earliest records that we could find were from 1993 and at that point in time the
5

payment to dentists was about 9% of the gross contribution income of medical
schemes. It has since gone down and we have listed it in the report. In 2000, it went
down to 4% of GCI. In 2010, it was 3%. At the point where we are at it’s at 1.8% of

10

GCI. So over time the share of remuneration to dentists has been declining very
rapidly. We are of the view that in fact the rate of increase has actually been less than

10

the rate of inflation, which has served to make dentists worse off as a profession over
the period of time.
However, an important point that we also want to make is that these are general
figures, but it makes sense to us to have a view on those particular schemes where most
of the patients who consult with our members belong to. So for instance, by far and

2015

large most of our patients who are on medical schemes work for the government. They
will be the nurses, the teachers, the policemen and women and so on. So for us it is
important to look at the global picture, but it is also very important to look at the
Government Employees’ Medical Scheme, for instance, because it affects us more than
let’s say for instance Discovery Medical Scheme. It’s important to look at Polmed, it’s
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important to look at Bonitas, because that’s where most our patients, because they
work for the state or parastatals and they belong to these particular schemes.
And just to make an example about what I’m talking about is that in this particular
benefit year, the Government Employees’ Medical Scheme reduced the total dental
5

benefits by 10%. And that has a huge impact on our members. I mean, for instance, in
the practice that I work in, 60% to 70% of the people that we see belong to the GEMS

10

medical scheme. The government medical scheme. So we, as we go along, we’re
zooming into a specific scheme just to make the point about what is happening.

10

So we say in point number 19 here that medical schemes are generally able to keep
payments to dentists low through a variety of measures, including collusion. They
impose limits on benefits, so they’ll say for instance, for dentistry we’ll only pay
R2 000 per year regardless of what ailment the patient may be having and managed

20
15

care protocols like pre-authorisations, rules and exclusions of treatment and so on. So
that’s how medical schemes are able to keep the remuneration to dentists low. We also
make the point that in addition to that, we see the designated provider networks as
posing a particularly devastating threat to the profession and we’ll get to that point as
we proceed.
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Very briefly, I will talk about the costs of a dental practice and members of the panel
will know that there’s a lot of equipment that goes with a dental practice. The dental
chair, the radiological equipment, the sterilisers and so on, which in most cases are
borne just by one practitioner, because we normally practice as individual practitioners.
5

Of course, there are those who practice in partnerships, but in general it’s individual
practitioners who do that. The cost of labour is very important, because as a reference
point, if I had to employ a dentist, I cannot pay the dentist less than what they can get

10

in the public sector, and salaries in the public sector are quite high due to the
occupation-specific dispensation model that is applicable there, but in addition to that

10

we have oral hygienists, we have dental assistants, receptionists and so on. So the
dental practice is very labour intensive.
There’s the issue of the cost of dental materials, which invariably are imported from
overseas and they are subject to exchange rate fluctuations.

We have cost of

electricity, water, municipal rates and so on and administration of medical claims. It’s
2015

a big cost, because we have got so many medical aids, we have so many different kind
of rules which have to be managed.
We then move onto the revenues to the dental practice and our view is that the
revenues consists mainly of the monies paid by patients in return for the service that
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they receive, either in terms of cash or through payments by the medical scheme.
Ideally, we should be in a position to establish our own tariffs, and in fact certain
practitioners are able to do so, but those are the practitioners who generally work in
high-income areas. They are able to establish their own tariffs. Other practitioners do
5

what is called balanced billing, whereby they establish their tariff, but accept what the
medical aid is able to pay and then the patient will pay the difference, however, in
particular, in where we practice, we don’t have patients with a lot of disposable

10

income, which makes balanced billing very difficult. So we generally take what the
medical scheme offers as a tariff.

10

I will not necessarily go into the issue of the reference pricelist and so on, because I
think they are all well-understood by the Commission at this point in time, however the
point that we want to make is that the medical schemes’ tariffs, as they exist now, are
quite low and it will be difficult to see which one is annexure 1, but just after the
document that I’m speaking to there is a comparison of tariffs that was submitted

2015

previously to the Commission.
JUSTICE NGCOBO

Shall we call that document annexure 1 to your oral

submission?
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5

10

DR TWALA

It is annexure 1.

JUSTICE NGCOBO

Annexure 1, okay, or annexure A, I probably.

DR TWALA

Annexure 1 is what – that’s what I’m referring to here.

JUSTICE NGCOBO

Okay.

DR TWALA

Yes. So the Dental Association of South Africa did

submit this particular document previously to the Commission and I will just make
reference to four procedure codes. For instance, a dental examination, according to
Discovery Medical Scheme is worth R193. That was in 2015, inclusive of VAT.
10

There’s a managed care supplier called Dennis, they believe that a dental consultation
should cost R178, inclusive of VAT and the government scheme, medical scheme,
pays R183 for a dental consultation. Through the NRPL process, the fee in 2009 was

20

supposed to have been R385.
A dental prophylaxis, which is very important in preventing dental and oral diseases is

15

paid R216 by Discovery Medical Scheme. The NRPL process in 2009 decided it was
supposed to be R589. So as we can see, even the rates that we are taking now are
much less than what was determined through the NRPL process in 2009. An amalgam
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filling, according to Dennis, for instance, is supposed to cost R269.

So I think

members of commission can actually extrapolate exactly what do these tariffs mean. A
dental extraction, if a person comes to me for a dental extraction with my 21 years of
experience, according to the medical scheme, I’m supposed to be paid a R109 for that
5

kind of service. Those are the kind of tariffs that we are talking about. And we do
think that they are really low and they don’t take into consideration the actual cost of
providing that particular service.

10

10

JUSTICE NGCOBO

The only relief you get is where you talk about 8 409.

DR TWALA

8 409, that’s ...

JUSTICE NGCOBO

You must know those codes off by heart. That’s a crown

[indistinct 106:38.1].
DR TWALA

Not entirely, particularly because for that 8 409, I’m

going to see the patient two times and it’s also material, dental material intensive to do
20

15

that procedure.
JUSTICE NGCOBO

Yes, okay.

DR TWALA

You know, but I think the point is made, Mr Chairman.
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JUSTICE NGCOBO

If they pay you higher, you’ll be happy with that. Okay.

Yes anyway?
DR TWALA

Yes, maybe as we are talking about the code specifically,

if I have to make a full set of dentures to an old patient, to a pensioner, I will get paid
5

R1 776. That’s by Discovery Medical Scheme. I have to see that same patient about
four to five times before this procedure is completed and there’s a lot of dental

10

materials that also goes into it. So we really do think that the tariffs are really low.
So it’s the issue of the tariffs, but in addition to that, there are managed care protocols
and those are very – they are really damaging, because for instance, a managed care

10

protocol will say that a patient can only get a set of dentures once every five years,
except the fact that disease is not a static process. So if you say that keep on your
paying your premiums, but you’ll only get your set of dentures once every five years, it
becomes a problem. Managed care, I think it assumes that all patients are the same and
they can actually be treated in the same way. There’s no flexibility in that regard and

20
15

it’s a problem to us, because there’s no recourse. There’s no recourse for us, there’s no
recourse for the patient and it puts in a very difficult ethical space, because what do
you then do? If there’s a treatment that is supposed to be done, and the rules of the
scheme says you can’t do it. That’s where the problem that we are having.
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Moving then to managed care and the designated provider networks, you will see on
paragraph 38 the definition of managed care by regulation 15 of the Medical Schemes
Act, which is great language to read, except that it doesn’t mean anything. And in fact
it basically gives whoever is the managed care provider or the medical scheme a blank
5

cheque to write rules as they wish and that is what we have to deal with.
In dentistry, in particular, we trace managed healthcare to the late ‘90s, because in the

10

late ‘90s, there were low-cost schemes that came onto the market. I assume that the big
idea with those low-cost schemes was to improve access for – in return of a small
contribution to a medical scheme, the patient would get a specified set of benefits,

10

normally through networks, as it were, at the time. It did work, we think, for people
who were comfortable with it, except that as time went on, it seems to us that the
medical schemes were facing competition from the low-cost schemes.
So the medical schemes introduced their own low-cost options into their benefit
offering in order to deal with the competition that was coming from the low-cost

20
15

providers, and that’s how it happened. So that gave rise to the issue of managed care in
dentistry, except that as time went on even the higher cost options, they started offering
low benefits, because it becomes – managed care becomes the buzz word. So what
was initially managed to be a low-cost, low-benefit, it suddenly morphed into a high
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cost, but low benefit.
The annexure that I was referring that is not here was actually showing the benefits
across three benefit options of the Government Medical Aid Scheme. And they are
exactly the same, word-by-word those benefits are exactly the same. So you ask
5

yourself why are people paying more for healthcare if ever they are on one option as
compared to the other, if what they actually get is exactly the same thing, but that

10

document is available. I would ...
JUSTICE NGCOBO

You did make that document available to the technical

team?
10

DR TWALA

I did. I believe they just had a problems of printing, but

I made it available.

20

15

JUSTICE NGCOBO

Right. What annexure is that document?

DR TWALA

That will be annexure 2.

JUSTICE NGCOBO

Annexure 2, okay. So that will be annexure 2 to your

oral submission?
DR TWALA

That’s correct, yes.
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JUSTICE NGCOBO

Right.

DR TWALA

Okay, but over and above that, it is our view that

managed care companies, in particular, they are deriving a disproportionate benefit
from the healthcare rates that are available. And we also make that point because we
5

have engaged with Bonitas Medical Scheme previously.

We have it here, it is

annexure – that will be annexure 3. We have dealt with them previously. It will be the
10

last document on this particular submission that we have and it’s not easy if you are a
dentist to be writing documents, because I see that my pages are not numbered now,
but for instance, we have a table that shows exactly how much is the managed care

10

company deriving from the Bonitas Medical Scheme as benefits.
And in 2010, for instance, if we take what Dennis will get, the network company, the
managing company will get and what all the dentists collectively will get, it was about
28%. They derive 28% of the total spend of the medical scheme on dentistry. That was
in 2010. 2011, it was 24%. 2012, it was 30% and so on. We do think that this is

20
15

obscene, particularly given the fact that what they are doing is basically administration.
They just have powerful computer systems that pays or not pay a claim. That is what it
is, but they get an administration fee of 30% from Bonitas for that particular function,
and we think this is actually where the money of the patients is actually going to.
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PROF FONN

Can you just explain, is that your table 2? Risk transfer

arrangements as a percentage risk transfer fees?
DR TWALA
5

That is correct. That is – all these figures, we derived

them from the annual financial statements of Bonitas Medical Scheme from 2010 to
2014.

10

PROF FONN

Can you just say for me in English what risk transfer

arrangement as a percentage of risk transfer premiums means?
DR TWALA
10

Okay.

So risk transfer arrangements is basically

administration fees. So Bonitas will pay Dennis this particular R94 million upfront, at
the beginning of every year to manage dental benefits. Right? And then Dennis will
tell them that, look, we think that for this particular year dentists will be paid R343
million. Then Bonitas will then budget R343 million to be paid to dentists in the form

20
15

of claims. It’s called a capitated contract between the scheme and the managed care
provider.
However, whilst we are still on this particular point of the capitated model, it is also
important to notice that the funds are taken out of the scheme to another third party.
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Now, there’s every incentive on that third party to actually make a profit on those
amounts that have been given to them. So there’s every incentive there to drive down
– to drive down on the tariffs, to make it more difficult to pay out, because whatever is
left belongs to them. So in fact, they get much more than the 28% that is reflected
5

here. It is probably in the region of 40% if they can efficiently manage not to pay the
benefits to the patients.

10

10

20

15

JUSTICE NGCOBO

How does that happen?

DR TWALA

Can you come again, Chief Justice?

JUSTICE NGCOBO

Yes, how does that happen? Take first the figure for

2010, which would be – the 28% would be the administration fee, is that right?
DR TWALA

That’s correct, yes.

JUSTICE NGCOBO

Right. Now, so what you’re saying is that they may end

up getting more than this?
DR TWALA

Yes.

JUSTICE NGCOBO

How does that happen?
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DR TWALA

If they are able to pay less than R343 million in dental

claims. Say the total dental claims that they pay for in that particular year was R250
million, whatever is left is to the profit of the managed care company.
JUSTICE NGCOBO
5

that how it works?
DR TWALA

10

So what is that? If you save, you get what you save? Is

That’s how it works. You get what you save, except that

the only way you can save, in our view, at least, you do everything in your power to
deny patients the benefits that ordinarily they would get. That is how you are going
derive a saving.

10

PROF FONN

So do you say to me that what happens is the beginning

of the year, I am GEMS, Dennis comes to me and they say based on what we paid last
year, we think you need to give us R300 million, because that’s what we’re going to
land up paying to dentists?
20

15

DR TWALA

Absolutely.

PROF FONN

And then I say to them, okay, here’s a cheque, here’s

your R300 million and here’s your fee on top of that R300 million?
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DR TWALA

That is correct.

PROF FONN

And then at the end of the day, I don’t go back to them

and say, right, let me see what you paid and give me the balance, you keep it?
DR TWALA
5

You may go back to what you – if you look into the

annual reports of medical schemes, okay, the Council for Medical Schemes, for
instance, last year, they issued a circular, I think it was circular 51, where they

10

discouraged – there used to be a practice where there was profit sharing between the
schemes and the managed care provider. So for instance, 300 million was budgeted
for, but then 250 million was paid for. Then they would split the profit, but that is

10

under a different type of contract. A capitated contract, the scheme removes itself
completely from the contract and hands over all the administration and losses and
profits to the managed care provider.
PROF FONN

20
15

So it’s a capitated project contract with the managed care

company, it’s not a capitated product with you? You don’t get the money; they get the
money? In a normal capitation, the provider will say you, as the provider, will get R10
per person per year, but this capitation is with the MCO, not with the provider?
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DR TWALA

Not with the provider, and I think the point to be made

as well is that the MCO is actually doing exactly what the medical scheme
administrator is able to do. They are quite able to do that. In fact, you find a situation
whereby the MCOs are actually subsidiaries of the medical – the third party
5

10

administrators.
DR BHENGU

From insurance companies.

DR TWALA

Come again.

DR BHENGU

Will that be the insurance company, the medical

schemes?
10

DR TWALA

Yes, the medical schemes, yes.

DR BHENGU

To be sure, it is on a fee for service basis to you, but a

capitation arrangement between the managed care company and the scheme?
20

15

DR TWALA

That is correct, yes.

PROF FONN

I thought that the Council for Medical Schemes had

outlawed that?
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DR TWALA

Absolutely not, no, it hasn't. Alright, so that is that and –

alright, I think just to make the point further is that you find that medical schemes own
managed care companies. But then you have a scenario for instance where let us say
Metropolitan Health is the administrator for the Government Medical Scheme for
5

instance, but then they will appoint the my MCO that is owned by MedScheme to
come and do a managed care function. Now on another turn MedScheme is going to
appoint Metropolitan Health to do another medical MCO function on behalf. So it is

10

actually sweetheart deals in I would say, that is actually what is happening, but at a
very real cost to the benefits of the patients and to the livelihoods of the providers as

10

20
15

well.
PROF FONN

Do you have documentation to prove this?

DR TWALA

Yes, absolutely.

PROF FONN

Can you provide us with those documentation?

DR TWALA

Absolutely, I’ll do that, yes. Alright, so I think that is

the point. So and what we actually are very afraid of at the particular point in time is
the designated network, designated provider networks. Because for instance there is 83
medical schemes in South Africa, each with several benefit options. However there is
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only two MCOs in the dental benefits market that have got any significant market
share. Now to us those are clear signs of a monopoly, because now all the options
several hundred options and 83 medical schemes, they become consolidated into two
networks. Right, so it doesn't give the providers much option. You know, if you are
5

outside the network you are basically out of remuneration from the medical schemes.
If you are within the networks you are better off in the short term, but the fact that they
are paying you less and less and less, in the long-term you are actually worse off and

10

you are actually in a compromised position, because if you are within the network you
have got a protocol, this is how you must treat your patient.

10

So you don’t treat your patient the way you know best, but you treat the patient
according to the rules that have been laid down to you by the network. But the ethical
responsibility for that kind of treatment lies with you, only with you. It doesn't lie with
the MCO. And it is problematic, because the MCO in this particular case, there are in a
sense providers, but then they don't take the risk of, the ethical risk of managing that

2015

patient.
So the entire risk, the financial risk and the ethical risk, they are all the responsibilities
of the provider who is on that particular network and we've got a problem. We make a
point on paragraph 15. There through the designated provider networks the managed
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care companies are seeking to establish their position as the de facto providers and
funders of healthcare. And that is exactly what is going to be and we believe that it is a
development that is unprecedented and it could not have, it was probably not well
taken care of when the Medical Schemes Act was promulgated.
5

JUSTICE NGCOBO

I take it you are going to move on to the next section

which is the revises statement of issues?
10

DR TWALA

That is correct, yes.

JUSTICE NGCOBO

Yes. Can I just ask you one question in relation to the

previous section?
10

DR TWALA

Yes.

JUSTICE NGCOBO

From your experience as a dentist who has been in

practice for this long what’s the impact of this funding scheme on the quality of
20

healthcare that you provide to your patient?
DR TWALA

Chief Justice, I would like to, I would like to say that...

15
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JUSTICE NGCOBO

It is an unfortunate question.

DR TWALA

Yes, I would like; I would like to believe that I still do

my best to provide quality to my patient.

5

10

JUSTICE NGCOBO

Let me put it differently.

DR TWALA

Yes.

JUSTICE NGCOBO

Are there things that as a professional you would have

done, but are prevented from doing so because of the limited amount of coverage?

10

DR TWALA

Yes, there is a lot. There is a lot.

JUSTICE NGCOBO

I understand. Let me answer that.

DR TWALA

If you – there is the same document that we wrote to

Bonitas previously.

20

JUSTICE NGCOBO

Yes.

DR TWALA

We made a summary critique of all the kind of things.

JUSTICE NGCOBO

That is annexure 3. The last one?
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DR TWALA

Yes. We know we've got a table there that – at the end

of that table it says hospitalisation.

5

JUSTICE NGCOBO

Yes.

DR TWALA

For instance my paediatric patients who have got

extensive dental decay and so on, it is better and it is advised, it’s good ethical practice
rather to subject the patient to traumatic experiences on the dental chair, chances are

10

that you will not succeed in any case, kind as you may try to be to the patient. You
would ordinarily try to treat those kinds of patients under general anaesthesia in
hospital. Now according to the managed care protocols from Dennis, the MCO, is that

10

only children under the age of five can be treated under general anaesthesia. The
question is what happens to the patient who is six years old?
This now, what can you do? I am going to have to subject the poor child to an
extraction on the dental chair. Those are the issues that of quality that we are talking

20
15

about. If a patient comes to me to say that look, I was playing sport and I had a head
injury, I can only do an X-ray of, the full X-ray of the mouth on that particular patient
once in every three years. So what I do as a practitioner? My patient is not in a
position to can pay for that X-ray, but it is something that I have to do.
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JUSTICE NGCOBO

In other words, it does limit the amount of care that you

would otherwise have given?

5

10

DR TWALA

Most certainly it does.

JUSTICE NGCOBO

Yes, okay, yes.

DR BHENGU

Excuse me, Doc, before you move, still on 50.

DR TWALA

Yes, sir?

DR BHENGU

You say here that, sorry, the managed care companies

are setting themselves up to be de facto providers and funders of dental services. I just
want to be sure what you mean. I am reading that you are saying that they’re most
10

likely not going to be on the funding side, but to own basically dental practices, is that
what you mean?
DR TWALA

20

In fact that is, you see, the whole basis of the capitation

from the scheme, it says that on behalf of our members you will provide dental
services. That is why the scheme gives them the amount of money that they give them.

15

Because in the arrangement they will tell them that look no, we've got a network of
dentists who will actually attend to your members. But it’s not a voluntary network.
It’s a network of people who have actually been coerced into that particular system.
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But by the mere fact that an MCO can set clinical protocols it shows that they are
setting themselves up as de facto providers. They are participating in the actual
management of a specific patient, by the fact that they have given you protocols that
when a patient comes into your room, this is the protocol.
5

10

10

20

DR BHENGU

You must do it like this.

DR TWALA

Yes. So it means that they are providing the service, at

another level.
DR BHENGU

Okay. Okay, I understand.

DR TWALA

Yes.

DR BHENGU

I understand.

DR TWALA

But ...

JUSTICE NGCOBO

Am I correct when saying that your concern, I know you

have many concerns, but what if your concern is that there is a limitation on the
funding for dental services in circumstances where funding does exist, where there are

15

funds, but these funds are not utilised for the treatment of the patient, but they are
utilised to pay Dennis?
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DR TWALA

Significantly we believe that is the case, yes. Yes, but in

addition to that, like for instance you get GEMS emerald option they will say that on an
annual basis there is R4 400 in dental benefits that are available. But through these
particular protocols there is no way that those particular funds can be utilised. So they
5

are tied up in rules and protocols and so on.
PROF FONN

10

I mean it is an interesting, I mean capitation models

work on the basis that you hold the money as the provider and that you cross-subsidise.
It is a form of risk pooling.

10

DR TWALA

Yes.

PROF FONN

That you cross-subsidise. This patient costs less this

year, next year that patient costs more, but you've got the money for all your patients
and you can then pay the one who needs more treatment, you can spend more money
on them and less on the person who doesn't. But this capitation model is somebody
20
15

else holds the pooled funds and still only gives you exactly what you need driven by
protocol.

DR TWALA

Absolutely.
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PROF FONN

So I just want to differentiate what you’re objecting to is

the combination of the DSP with the MCO?
DR TWALA

That is what we are objecting to. I think basically we

say that managed care, as it is being applied, is actually making it difficult to serve our
5

patients because of all the rules and the protocols. That is one. Secondly, we think that
the MCOs are deriving a disproportionate benefit for the role that they are performing.

10

Thirdly, we think that through the issue, through getting providers in the designated
provider networks they actually want to consolidate that particular position, because at
the current moment it is untenable.

10

Providers are opting out of the networks, providers are asking for co-payments, so they
want to pose a risk to the provider that if you are not out of the network, if you are out
of the network you will not get paid or if you charge a co-payment to the patient we
kick you out of the network. So there are various means that they are using to coerce
people to belong to these particular networks.

20
15

JUSTICE NGCOBO

Yes, thank you.

DR NKONKI

Can I just ask one small question of clarity that, so in

essence you’re not opposed to capitation as a reinvestment model if it was applied to
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you directly? You are opposed to it because it is between the managed care company
and the administrator and you still are operating under fee for service?
DR TWALA

That is correct. That is correct. We will make a point as

we go along that in fact from our own deliberations in the association we actually don't
5

10

even think that fee for service is the appropriate reinvestment model for healthcare.
JUSTICE NGCOBO

Yes.

DR TWALA

Okay. Mr Chairman, then I will then move on to the

revised statement of issues. And the first one that we deal with is what was referred to
as risk pooling features. And in our view healthcare as a private good for which there
10

can be a price attached to each and every procedure and so on. It is simply untenable,
it cannot. it can, it doesn’t make sense, it cannot happen. We think that healthcare is a
social good and hopefully in the new dispensation that is being mooted through the
National Health Insurance and so on, the fee for service model. But fundamentally the

20
15

treatment of health care as a private good it’s not going to be a feature of the new
dispensation.
Unfortunately we are talking about National Health Insurance, but we don't think that
you can actually fund healthcare through an insurance product, because the RSOI
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document that has been made available, actually itself critiques the fact that in
healthcare uncertainty in healthcare is almost certainty. People will become sick.
Insurance products, they work best in uncertain conditions, but in healthcare people
will get a cold or a flu in a particular season.
5

In the way that we want to manage healthcare, primary healthcare we encourage
patients to visit the dentist twice a year for instance, to take of or to prevent dental

10

diseases from happening. So there is no uncertainty there because patients will go to
demand services.

So we don't think that they can adequately be covered by an

insurance product. The fact that so few people are covered by medical schemes I think
10

in itself shows that there is significant market failure that is at play as a result of the
dual systems.
However having said that risk pooling features in our failures in our opinion. I think to
some extent we think that they are deliberate acts of mismanagement.

Like for

instance if you look at the annual reports of GEMS, the onyx option is consistently
20
15

running at a loss, from the inception of the medical scheme up to now, which is close
to ten years now. The onyx option, the high end option has always been running at a
loss. The question is, why is it being allowed to remain as an option? And the rules of
the Medical Schemes Act is very clear that all the benefit options have got to be self190 | P a g e
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sustaining, but why is it allowed that certain benefit options are allowed to keep on
running at a loss?
CMS makes the point that 34.6% of medical scheme benefit options have less than
2 500 members. I mean that is a recipe for risk pooling failure. But why does it
5

happen? The question is who is benefitting from those kind of arrangements? It
should just not be.

10

In point 50, now let me just say that most of the failures that we see as failures are
actually about the failure of the system of healthcare, more than a system of insurance
or risk pooling, whatever the case may be, because for us as dentists, for instance, if we

10

could be allowed to focus more on prevention we are going to get better health
outcomes, but that is simply not the case. So we don't fundamentally believe that there
is risk pooling, but I think the causes of that risk pooling can easily be identified and
dealt with if there is a will to do that.

20
15

The issue that was raised in the RSOI also relates to market price distortions. But the
reason that has been given is that the fact that the point, at the point of sale the small
charges to the patient actually contributes to the distortion and we don't actually agree.
There is distortion, we agree, but we don't agree that the reason for the distortion is the
fact that service for medical scheme members is free at the point of service, because
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that’s precisely why they paid up front. They believed that they are paying upfront so
that at the point of service the services should be free. And in fact medical schemes
want to make people to believe that if they pay their contributions, service will be free
at the point of service.
5

We believe that the reasons for the prices also can be ascribed to the fee for service
environment, because fee for service, it's got buildings and I showed you for instance

10

that I get paid R173 for a dental consultation. A practitioner in my position will try to
do as many procedures as it is possible, only so that you can be in a profitable situation
because the tariffs are low. But the point is the fee for service in itself, whether tariffs

10

are low or the tariffs are reasonable, I think it is [indistinct 141:36.7] a built-in
incentive for people to over service, so I am making the point again that we don't
necessarily think that the fee for service is the correct model for healthcare.
And we also made the point in paragraph 62 that the existence of non-healthcare
expenditure by the administrators, managed care companies, doing exactly the same

20
15

thing, just in a different way, is a cost-driver as are issues of marketing and advertising
and brokers. I mean brokers, for instance, they sell a product once and then they get
paid for a lifetime, for as long as that person is a member of a medical scheme the
brokers will receive payment for that. I am not too sure whether there is much value
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that accrues to the scheme or the patient after, let’s say, a few months of having joined
a medical scheme that should be paid to a broker.
Yes, and the distortion of the pricing in our situation is actually to the detriment of the
providers because the distortion is actually a downward distortion in the cost of dental
5

services. But we do agree that there is a significantly a lot of distortion in the market.
Then we move on to information failure applicable to the funders, and we agree that

10

there is information failure, but it is also to a large extent deliberate. Well, maybe
some of the information is such that an ordinary person will not easily understand, that
is understandable. But some of the information is presented to the patients in order to

10

induce them to continue to belong to a medical scheme, in the belief that indeed, when
a healthcare situation arises, they are adequately covered for.
But it is possible to make information easily, easy for people to understand.
Information failure is applicable to healthcare providers. We think that it doesn't really

20
15

serve the provider to make information complex, because it doesn't facilitate proper
patient care if your patient doesn't understand the treatment process. It incumbent on
all the providers to actually make the treatment process easy for the patient to
understand. We are ethically bound by the rules to do that and I think to a large part
that is indeed what we are doing.
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Agency failure applicable to providers, to the funders, I am sorry. You know we have
already made mention of the fact that close to 10% percent of the spending by medical
schemes goes to the administrators and MCOs and an additional amount also goes to
marketers and brokers and advertisers. However very interesting as we put it in
5

paragraph 71, according to the CMS report 2015 third party administered schemes
spent almost 42% more on administration and managed care than self-administered
schemes.

10

I think that alone is a clear indication of the agency failures that are

applicable to the funders, because the third party administrators, ordinarily they want to
make a good profit out of the particular system.

10

The question is, what baffles me is that if you say that you are a medical scheme, and
then you don’t have administrative capacity, what is the basis really for you to be a
medical scheme, if you don’t have the basic administrative functions of a medical
scheme? I think that is where the particular problem is. It would have been better, as
this paragraph 71 says, that if more schemes were self-administered, maybe there could

2015

have been savings by the funders.
Agency failure in respect of the providers, maybe being a provider is a subjective point,
but I do think that the Health Professions Act does provide good safeguards in this
particular regard and I don’t necessarily think that it is a huge point that is distorting
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competition in the private health market.

I do think that the providers first and

foremost want to act in the best interests of the patients, more than they want to act in
the interests of other parties.
Market power through concentration. Yes, correctly we agree that hospital groups,
5

third party administrators and other providers who are able to form conglomerates,
such as pathology firms, they have power of, market power, as a result of those

10

particular arrangements.

However, of concern to us is the issue of the market

concentration in the MCO space, particularly because it affects us greatly, and we also
believe that further development of the networks is going to add to the market
10

concentration of, by a few players in that market.
Market power through collusion. We have made a point earlier on that there is indeed
collusion between the MCOs, between the administrators and I’ll be glad to provide
further information in that regard. And it does affect the cost in healthcare. The issue
that I wanted to also make sure that it is noted is the issue of the collusion regarding

20
15

pricing, because at the moment medical schemes set their own tariffs, but in general the
tariffs are more or less a reflection of one another. So it may not be collusion to the
extent that they sat in meeting to agree on a certain tariff, but most certainly it is very
strange that not even a single scheme has taken a different route in setting tariffs. The
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tariffs have just been inflation adjusted to the 1996 reference pricelist. Nothing has
changed ever since that particular time and it’s a problem.
Fragmentation, we didn't go much into it, because I think health systems by their nature
are fragmented, and the opposite of that is concentration, I would assume. I listened to
5

the chairman of the HPCSA when he was presenting and his, he would very much like
to see a situation whereby there's one health system with an apex. Maybe that is the

10

way to go. I don't have an opinion on that, but at the current point in time it is indeed
the fact that there's fragmentation and there's probably duplication of services which
gives rise to rising costs in healthcare.

10

Barriers to entry. The HMI itself notes that there are significant barriers to entry.
Hence there's no innovation in the funding model, because if there were no barriers it
would have been easy for new players to come into the market and I would think that
the HMI will come up with specific recommendations regarding barriers to entry.

20
15

Government failure. The fact that there's two health systems in the country in itself
points to the failure of the government to manage healthcare and, yes, that is the point.
The fact of the issues regarding the market failure that exists in the private healthcare
space does point to failure of regulation.
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The last point that we make is that the fragmentation of regulation, for instance,
medical schemes are regulated by the Medical Schemes Act. Health professionals by
the Health Professions Act, but the fact of the matter is that the Health Professions Act
does not apply to medical schemes, but they make decisions that have an impact on the
5

lives of patients all the time. So I think there's a misalignment in regulation there, and
also the Medical Schemes Act provides no protection, none whatsoever, to the
providers who are actually working as agents in the provision of services. So we think

10

that there's a problem there. Thank you Chairman, that is the end of our presentation.
We may take questions.

10

JUSTICE NGCOBO

When you talk about the failure of regulation, it can fill

perhaps at potentially three levels. The one level is that there simply are no regulations
that regulate a particular situation. Okay. The regulations may be there. This is the
second scenario, but they may not be adequate. The third one is the regulations are
there, but they are simply not being enforced by the regulatory bodies that are
2015

responsible for their enforcement. So what is your concern? All of the above?
DR TWALA

Well, I would certainly say that the first two are

important; the existence of two health systems in one country itself is a problem.
Ultimately resources are, significant amounts of resources are tilted on the private
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market, and then there's less resources for more people in the public sector. It is a
problem. A young professional who's just graduated is more likely to want to work in
the private healthcare market because of what is perceived to be better remuneration
and conditions of service there. So I think the existence of two health systems in one
5

country itself is a failure of regulation.
Secondly, there is insufficient regulation or a misalignment of regulation, because

10

medical schemes are well-regulated, I would say. Health professionals are also, the
practice of health is also well-regulated, but the fact that you've got schemes that are
being regulated by one law and health professionals being regulated by a different law,

10

I think there's a disconnect that leads to failure of regulation there.
Implementation, probably in light of the task team report at HPCSA, but I can certainly
tell you that the most terrifying aspect of any practitioner is to appear before the
HPCSA. So we don't necessarily think that in terms of the Health Professions Act,
there's really failure of implementation of the Act. No, we don't think so.

20
15

JUSTICE NGCOBO

Why are you terrified to appear before the Council?

DR TWALA

Well, it's, professionally speaking it is not, it is a

humiliation to appear before your peers on accusations of misconduct, and we all want
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to avoid that kind of scenario and the sanctions that can follow as a result of that.
DRS VAN GENT

I want to thank DPA for making an important

contribution, I think, to our enquiry. I, for myself, learned a number of new things that
are very interesting, and secondly, I want to compliment you, as a small association, to
5

make such a clear follow-up on our revised statement of issues which was published
only a few weeks ago. You have had quite a bit of work in going through our issues or

10

our [indistinct 156:51.7], if I may call them. Thank you very much. I think these are
very clear and also of course they were translated into your subject, into your worries
about the networks, etcetera, at the MCOs, and they were very clear. Thank you very

10

much. One thing is, that I was not clear about, and that is the in the meantime, famous
annexe number three, I think your [indistinct 2:37:10]?

20
15

DR TWALA

Yes.

DRS VAN GENT

I missed a bit of the, because I was mixed up in the

annexures and the tables, etcetera. This is a letter that has been sent to Bonitas.
DR TWALA

That is correct.

DRS VAN GENT

When was it sent to Bonitas?

DR TWALA

Early in December.
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DRS VAN GENT

Say again.

DR TWALA

December 2015.

DRS VAN GENT

December 2015? Right. Have you had any feedback

from Bonitas on this?
5

10

10

20

DR TWALA

Not as yet, no.

DRS VAN GENT

Not at all?

DR TWALA

Well, we did have a meeting.

DRS VAN GENT

Yeah?

DR TWALA

With Bonitas raising our concerns, and then they asked

us to put our concerns in writing.
DRS VAN GENT

That's right.

DR TWALA

That is what led to the production of this particular

document which was duly submitted, but we haven't had any feedback from them.
DRS VAN GENT
15

Alright, and did you meet with the management of

Bonitas?
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5

10

DR TWALA

Yes. We met with the principal officer. Yes.

DRS VAN GENT

You didn't meet with trustees?

DR TWALA

No, no we did not. No.

DRS VAN GENT

Had that come to your mind to meet or to send copies of

this to trustees of the scheme?
DR TWALA

We have a plan of action, because we want to make this

information available. We want to make this information available. We want to make
it available to the Council of Medical Schemes.

10

DRS VAN GENT

Yes.

DR TWALA

We've written to them requesting a meeting, I think three

times, they haven't yet responded. It’s only the second; we presented this document in
December. We are only in February now. In the meantime, you know …
20

15

DRS VAN GENT

It's two months.

DR TWALA

We've had to deal with the white paper, NHI, we've had

to deal with the HMI submission. So for a small organisation it's really, it is really
taxing, but it is the mandate of our members to engage on these particular issues.
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DRS VAN GENT

Alright. Thank you very much. I think we would be

very interested in hearing from you what the response is of Bonitas and possibly of the
trustees in future. Before we end our report. Thank you very much.
DR NKONKI
5

I just wanted to also encore my colleague that, thank you

for a very enlightening report. He covered one of my questions. I was going to,
because in your document you highlight what is in the CMS policy document around

10

managed care, which provides caution to all the issues that you've raised, perverse
incentives and under-servicing, and then I just wanted to know if you had raised this
with the CMS, but you've already dealt with it. Thank you.

10

DR TWALA

Yes, but sometimes I look at that exact document that

you are referring to and it seems to me that it was a document that was written by an
MCO, because everything in the document provides for all the activities that currently
the MCOs are engaged in. And initially, I think one of the first, the earlier documents
of the CMS, I think they actually cautioned about the use of managed care as a way of
20
15

plundering the scheme's health, the scheme's reserves.

But whether the CMS is

actually effective in its safeguarding the reserves of the scheme, it is another question
altogether. I've got nothing to add.
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JUSTICE NGCOBO

What do you call this funding system? The one that you

describe wherein you keep the 28% and you keep whatever you haven't paid up?
DR TWALA

It is called a capitation. It’s a capitation model between

a scheme and an MCO. Of course other kinds of contracts that MCOs will enter into
5

with the schemes, they will be paid a certain amount per month per beneficiary. So
whatever a managed care company will say, in the absence of a capitated model, they

10

will say we will build a scheme, R10 per beneficiary per month. Which is also another
form of capitation because they are guaranteed whatever happens to be paid R10 per
beneficiary per month, except that in that particular system the reserves or what was

10

budgeted for and not paid out will remain with the scheme. But that is where CMS
intervened because there was a practice of profit sharing under those particular
circumstances. And in a certain circular of the CMS they put a stop to that particular
arrangement.
JUSTICE NGCOBO

Those funds, will they be utilised for the benefit of the

20
15

members?
DR TWALA

Which funds, Chief Justice?

JUSTICE NGCOBO

That would remain.
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DR TWALA

We'd assume that the funds that remain will, they will

contribute to the reserves of the scheme, but in our situation as dentists, I mean at a
certain point in time 9% of the scheme spend was spent on dental, on dentistry, which
with the general practitioners, we are the gatekeepers of the primary health, of the
5

entire health system, really. At this particular point in time our share, what we are
being remunerated is only 1.8%. We don't know what – we cannot really explain it,
because clearly there's no, it's not like there's been, people have been cured of dental

10

10

diseases or whatever the case may be. There's another issue at play.
DR NHLAPO

Just maybe to add on that?

JUSTICE NGCOBO

Yes

DR NHLAPO

We are not sure because come January next year maybe

you find that the particular patient still have the same benefits as last year. So we're not
sure maybe that was used for the benefit of that patient or not. You'll find that the
20
15

protocol says, he can only maybe do the filling on two teeth for the patient for a year.
So that remains for the next five years to come. So we don't know exactly if maybe
that was used for the benefit of the patient.
JUSTICE NGCOBO

I just want to understand what is meant by the
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statements. It first occurs at paragraph 54 and again at paragraph 86 of your written
submission. What it really says is that the fundamental weakness of the system of
private healthcare is the embrace of neoliberal ideologies that healthcare is a private
good which cannot be, which can be traded as a commodity in a free market. And then
5

again in paragraph 86 you say, it is our submission that healthcare is not fundamentally
a private good that should be left to the private sector for its management. What then is
it? We know what it is not, but what is it? What do say it is?

10
DR TWALA

Yoh, I, it will be, I think I'm threading on very dangerous

ground here.
10

JUSTICE NGCOBO

No, you are not. I think you are perfect with that.

DR TWALA

I will just say, in as much as it is no different for instance

to the whole discourse that is engulfing the country regarding e-tolls. You know,
people believe that, fundamentally you cannot make people pay to drive on a road.
20
15

You know, it's supposed to be a public good.
JUSTICE NGCOBO

Yeah. I think that's the term that I wanted to hear.

DR TWALA

Yes.

JUSTICE NGCOBO

So you say that it's a public good?
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DR TWALA

It is a public good. Access to healthcare, access to

education. That is a public good rather than a private good and it cannot be traded in
the private market. That is the point that we are making.
JUSTICE NGCOBO
5

So what you are saying is that, when we approach these

matters, we should not approach healthcare services as an ordinary commodity, but
rather as a public good.

10

DR TWALA

Absolutely. Without me making that particular point, the

health systems that are generally failing, such as ours, such as for instance the United
States of America, that is where you find the domination of private sector players in the
10

particular system. At best, at the very least, it could be a hybrid system like you would
find in most European countries. But I haven't yet had time to study it. I just have
some knowledge about the NHS in the UK and the healthcare system in France and so
on. But the fundamental issue about those particular systems is that everybody has got
equal access to healthcare and that is guaranteed by the state. We think that is where

20
15

South Africa, particularly in the context of it being a developing country, that's where
we should be.
JUSTICE NGCOBO

Are you saying, are you saying that different

considerations should then apply to healthcare services.
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DR TWALA

Absolutely.

JUSTICE NGCOBO

Even in the context of competition?

DR TWALA

Most certainly, because, yes, I think in the context of

accommodation, definitely, but we are saying fundamentally, that's you know, but I'm
5

not trying to say that the commission is not useful. It is definitely most certainly
useful, but the issue is maybe we are not looking, unless we change the system

10

probably we'll come back in ten years' time in a commission of a similar nature. We
don't know.
JUSTICE NGCOBO

10

No. [Indistinct 168:57.4]. You're fully entitled to make

your submissions. One of the concerns that's been raised in one of the submissions is
that the Competition Commission, in preventing the parties to engage in the
determination of tariffs collectively, what it lost sight of was that it was dealing not just
with an ordinary commodity like the tyres of a motor vehicle or the parts, but it was

20
15

dealing with a public good, which must therefore be regulated in the interest of the
public. And against that background ordinary rules that would apply to competition
should not, in this particular instance …
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DR TWALA

Yes, I agree with you, Chief Justice, broadly. I agree

with you. Healthcare cannot be a private good. It should not be a private good.
However, the issues that the Competition Commission – the Competition Commission
was dealing with healthcare in the context of the fact that it was being traded as a
5

private good. And in that sense, I think it was correct to outlaw the collusion that was
apparent at that point in time, because probably had they, had it not intervened the
situation would have been worse because we would have seen the emergence of more

10

monopoly suppliers and the prices would have probably increased, because everybody
under the previous dispensation, everybody would have the incentive to club together,

10

so that if they're together then they're bigger, they're stronger, and they could negotiate
the prices out of the roof. Unfortunately it has worked against us, because then the
skips were able to depress prices but we think that it was done so by the Competition
Commission in good faith, without the benefit of hindsight, obviously.
JUSTICE NGCOBO

2015

Well, most of the submissions we've heard was that the

mess that is presently prevailing is precisely because of that, of the outlawing of
bargaining on tariffs. But you disagree with that?
DR TWALA

From the point of view of the dentists, there was never a

bargaining to start off with. Every year the DHF will publish a list of tariffs. There
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was no negotiation, there was no, there was never bargaining. It is not, for us it is not
different. It could be different for other providers, such as hospitals and other groups,
but for dentists and, well I cannot speak for a general practitioners, but I know that we
were never engaged in any form of price negotiations previously.
5

JUSTICE NGCOBO

Is there anything that you'd like to add to what you have

said?
10

DR TWALA

I will just say that I really shied away from making any

particular recommendations, but I would just like to say that I wish the Commission
well. I think the issues that are being dealt with are very important. I'm encouraged by
10

the fact that you have taken an interest in the issues that we have raised and we think
that, we hope that your recommendations will lead to a better dispensation in the
healthcare environment. Thank you.
JUSTICE NGCOBO

20
15

Thank you. Sorry. There is one question that I wanted

to ask which I forgot to ask. You said that the membership of your organisation is
predominantly black, is that right? Do you have non-black on your organisation?
What is the percentage?
DR TWALA

I'm not sure about the percentages. We don't have the
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stats with us but yes, we do have non-black members.
JUSTICE NGCOBO

Yes. Is there any reason why the other racial groups are

not part of that?
DR TWALA
5

Yes, historically we had form one association at some

point which was SADA, which was formed, yes, between the DPA and SADA, which
was DASA before. So we formed SADA as a new organisation. But because by that

10

time the black dentists were the minority so we thought we should not disband DPA
completely. We joined SADA as a group and our constitution should stay. So, with
time, then we did not agree with most of the things and then we separate ways. So

10

hence we still have a lot of our members as black dentists.
DR NHLAPO

Just to add that, I think in the introduction, Chairman, we

were very careful. We wanted to make the point that our discomfort in the bigger
organisation was that, you take the dentist who’s working in Mabopane and you want
20
15

to put him in the same space as a dentist whose working in Hout Bay and their
conditions are totally different. That is the fundamental difference that we were having
with SADA, and we still feel that there are peculiar issues that affect black dentists
than would affect long-established dentists in high income markets for instance.
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JUSTICE NGCOBO

Thank you for that information, and thank you for

coming to make a presentation and taking time from your practice. I understand that
you are anxious to go and resume your township practice, because the city practice is
over now. Thank you so much.
5

[END OF RECORDING]
10

20
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