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“…I’ve often asked myself what gets into 
somebody’s head that a mask that would ordinarily 
cost R2 or R3 is now sold at R90….I subscribe to 
the view that WHO has put on it that this is akin 
to murder, and including the issue of shoddy 
equipment or products….” 
Cyril Ramaphosa, His Excellency, President of 
the Republic of South Africa

Siyabulela Makunga
Head of Communications
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A
s South Africa and the rest of 

the world continue to adjust 

and readjust to living with 

COVID-19, so the Competition 

Commission continues its investigative and 

prosecutorial work against firms that charge 

excessive prices for essential goods and 

services, in contravention of the Consumer 

and Customer Protection Regulations 

and National Disaster Management 

Regulations and Direction (COVID-19 

Regulations) passed on 19 March 2020. 

This work is essential notwithstanding 

President Ramaphosa moving the country 

to Alert Level 1. It is evident that without a 

vaccine all governments will seek to strike 

a balance between economic recovery and 

minimizing the spread of the virus. South 

Africa looks to countries that opened 

up and subsequently restricted citizens’ 

movements in various forms, such as 

Spain, the United Kingdom, New Zealand 

and Israel as exemplars that the virus 

persists and continues to spread causing 

thousands of deaths.

From the onset of the COVD-19 pandemic 

and subsequent lockdowns in South Africa, 

the Commission investigated and finalised 

various investigations of firms that charged 

excessive prices for essential products 

such as face masks, sanitizers as well as 

some basic food items. The investigations 

led to settlements to the value of over R16 

million with some firms also committing to 

contribute to the Solidarity Fund, capping 

profit margins of essential products and/

or making donations directly to affected 

communities.    

Babelegi, one of the firms the Competition 

Tribunal found guilty of excessive pricing, 

appealed this decision before the 

Competition Appeal Court (CAC). This 

appeal was heard before the CAC on 4 

September 2020, therefore making this 

case an important precedent to watch, 

not just in reference to the application 

of the COVID-19 Regulations but also 

as jurisprudence in the application and 

evidentiary requirements in the litigation 

of excessive pricing cases. This, not just 

for South Africa but the rest of the world 

where other competition authorities are 

contemplating utilising competition law 

as a regulatory tool against excessive 

pricing and/or price gouging of essential 

goods and services amidst the COVID-19 

global pandemic. The global nature of this 

pandemic has meant that cooperation not 

just domestically but internationally is and 

will continue to be important in dealing with 

the immediate effects of COVID-19 but 

also the unpredictable long-term effects. 

This has been reflected in the topics of 

many competition law conferences held 

virtually this year such as those hosted by 

the OECD, UNCTAD, ACF and ICN. On 2 

October 2020, the ACF at its 4th biennial 

conference will apply its regional mind to 

the same issue focusing on the need to 

deepen cooperation and to utilise scarce 

resources by continuing joint research 

projects and where applicable joint 

investigations. 

The litigation against Babelegi before 

the CAC also required that the court 

contemplates the application and 

evidentiary requirements generally 

of excessive pricing/price gouging 

notwithstanding the pandemic. In other 

words, the decision of the CAC in this 

appeal will determine the application of the 

Lydia Molefe
Communications 
Coordinator

Hardin Ratshisusu Deputy 
Commissioner

Temosho Sekgobela
Case Advisor to the Deputy 
CommissionerVolorro 
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Disclaimer: The articles, views and opinions expressed in this edition are those of the authors 
and do not necessarily reflect the official policy or position of Competition Commission (SA).

WHAT THEY HAD TO 
SAY ABOUT PUBLIC 

PROCUREMENT CORRUPTION 

“…we issued regulations and directions to fight 
price hikes during the pandemic….our intention 
was to ensure no one was able to exploit the crisis 
to profit from other people’s pain and suffering and 
add to further pressure to domestic budgets…” 
Ebrahim Patel, Honourable Minister Trade, 
Industry and Competition. 

“…It is shameful, utterly shameful to have money 
meant to help save lives, being open for general 
loot….These people must go to jail. The money 
must be recovered…. ” 
David Makhura, Premier Gauteng Province 

“Any level … or type of corruption is unacceptable. 
However, corruption related to PPE lifesaving, for 
me it’s actually murder; because if health workers 
work without PPE, we’re risking their lives,” 
Dr Tedros Adhanom Ghebreyesus, 
Director-General, World Health Organization 

“….Based on what was audited to date, there 
are clear signs of overpricing, unfair processes, 
potential fraud and supply chain management 
legislation being sidestepped….” 
Kimi Makwetu, Auditor-General 

“….if what one reads in the media about PPE 
corruption, it is frightening…..people just don’t 
care….” 
Raymond Zondo, Honourable Deputy 
Chief Justice

“The reality is, people found the opportunity to do 
something wrong” 
Tito Mboweni, Honourable Minister of Finance 

amended section 8 regarding, amongst other things, 

market power and the relevant benchmarks applicable 

for all excessive pricing litigation following the decision 

of court in Sasol. Babelegi was not the only case on 

appeal before the CAC, however Dischem withdrew 

its appeal. While we await the decision of the CAC, 

the Commission has shifted focus to tackle excessive 

pricing and other anticompetitive conduct in the 

procurement of personal protection equipment across  

government and its agencies. 

There have been other significant developments outside 

of COVID-19 related work. Most significant being 

the decision of the Constitutional Court in Pickfords 

which marks a seminal moment in competition law 

jurisprudence relating to the prescription provision 

under section 67 of the Competition Act. This being a 

case first initiated in 2010, standing in direct contrast 

to litigation undertaken in terms of the COVID-19 

Regulations. The decision of the Constitutional Court 

clarified, amongst other things that, the Commissioner 

initiates complaints against prohibited practices and 

is therefore legitimately subject to amendments by 

adding new firms in relation to the prohibited practices 

named in the intimations. Further that the prescription 

provisions in terms of section 67 of the Competition Act 

are not absolute but rather procedural on “good cause’ 

shown.

2020 continues to be a challenging year for South Africa 

and the world as business struggle to recover from the 

economic effects of COVID-19 with some businesses 

rendered obsolete and never to return. Consumers are 

also facing the pinch as some face unemployment and 

lower wages. Usually such adversity disproportionately 

affects the most marginalised of society such as 

women. In marking August as Women’s Month, 

the Commission recognised the women who are 

in competition regulation and especially thank the 

Chairperson of the Competition Tribunal, Ms Mondo 

Mazwai, for taking time in this edition to pay tribute to 

our forebears, imbokodo. 

Governments and regulators also face fiscal challenges 

meaning reduced budgets requiring reprioritisation 

of work. The Commission is not insulated from these 

effects and is grateful to staff that continues working 

under strenuous conditions in seeking to carry out 

its mandate. In this edition we also bid farewell to a 

member of the editorial team, Temosho Sekgobela who 

will be expanding her horizons elsewhere.
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price” as the appropriate comparator in 
determining whether a price is excessive. 
Section 8(3) requires that all relevant 
factors must be considered in determining 
whether an excessive price was charged 
and provides an indication of factors that 
be deemed relevant, although this list is 
not exhaustive. The same considerations 
apply in the determination of whether a 
price increase is reasonable. 

In Babelegi and Dis-Chem the Competition 
Tribunal determined that the Regulations 
of 19 March 2020, were not applicable. 
The Tribunal accepted the Commission’s 

argument that, regardless of the extent 
of their market shares, within abnormal 
market conditions brought about by 
Covid-19 both Babelegi and Dis-Chem 
had market power, and their conduct was 
found to be in breach of the excessive 
pricing prohibition in section 8(1)(a). 

Section 7(3), read with section 1, of the 
Act recognises that market power can be 
inferred from the economic behaviour of 
the firm. This was confirmed in Dis-Chem 
where the Tribunal stated that “While 
market shares and defining the relevant 
market are usually the analytical tools 
deployed in the enquiry to assess the 
extent of a firm’s market power, these are 
not the only tools available to a competition 
regulator”, “direct evidence in the form of 
price increases or imposition of terms and 
conditions could also be relied upon in 

assessing whether the firm enjoys market 
power”.

Babelegi implemented material, 
successive price increases during the 
period 31 January 2020 to 5 March 2020, 
increasing prices for facial masks by at 
least 888% when compared to prices 
charged on 9 December 2019 (from R41 
per box up to the highest price of R500 
per box), earning mark-ups in excess of 
500%. Dis-Chem effected numerous price 
increases in respect of surgical masks 
during March 2020. In both matters the 
extent of these prices increases was not 

disputed. In determining whether such 
price increases were excessive, the 
Tribunal held that the relevant comparator 
or “competitive price” was the firm’s own 
pricing or margins prior to its increases 
during the complaint period. The Tribunal 
found that Dis-Chem’s “Material price 
increases of the magnitude of 47%-
261% without corresponding increases 
in costs, of any goods in a country such 
as South Africa with a long history of 
economic exclusion and deep inequality 
would seriously affect the public interest 
adversely.”  

In Babelegi and Dis-Chem the Tribunal 
rejected the firms’ anticipated supplier 
cost increases as justification of the price 
increases. No actual cost increase had 
occurred during the relevant complaint 
periods. The Tribunal held that Babelegi 

had “not put up a rational and valid 
explanation for its successive and massive 
price increases during the Complaint 
Period since these price increases are 
not substantiated by any corresponding 
increase in cost”. The Tribunal further 
stated that Dis-Chem’s “massive price 
increases of surgical masks during the 
complaint period, which constitute an 
essential component of life saving first 
line protection in a pandemic of seismic 
proportions, without any significant 
increases in costs, are utterly unreasonable 
and reprehensible”.

In Babelegi the Tribunal accepted the 
Commission’s approach to detriment, 
finding that materially increasing prices 
for any goods without a corresponding 
increase in costs in a country like South 
Africa “would seriously affect the public 
interest adversely.” In Dis-Chem the 
Tribunal held that “Dis-Chem’s conduct 
was not only exploitative to the detriment 
of consumers but also reprehensible 
in the context of Covid-19 and requires 
serious sanction”.

On 1 June 2020 Babelegi was found 
by the Tribunal, to have contravened 
the provisions of section 8(1)(a) and 
an administrative penalty of R76 040 
(seventy six thousand and forty Rand) 
was imposed. On 7 July 2020 the 
Tribunal found that Dis-Chem had 
contravened section 8(1)(a) and imposed 
an administrative penalty of R1 200 

000.00 (one million two hundred thousand 
Rand). In both matters regard was had to 
the amount of gains improperly made as a 
result of the infringement.

Both Babelegi and Dis-Chem filed appeals 
to the CAC to have the Tribunal’s decision 
set aside. Dis-Chem has subsequently 
withdrawn its appeal. This means that 
the Tribunal’s decision against Dis-Chem 
is final. This will, however, not be the last 
word on price gouging in South Africa, 
since the Babelegi appeal is set down 
for hearing on 4 September 2020. It is 
anticipated that the Competition Appeal 
Court will take this opportunity to provide 
further clarity on the hotly debated issues 
relating to the interpretation of section 8 
and the application thereof in a time of 
crisis.

T
he outbreak and rampant spread 
of Covid-19 worldwide has had 
a tremendous negative impact 
on the normal functioning of 

markets.  Price gouging (which is a form of 
excessive pricing) occurs where firms take 
advantage of a civil emergency or disaster 
by charging excessive prices for essential 
products required for the health, safety 
and welfare of citizens in the disaster. 
Price increases applied in an emergency 
have the most detrimental impact on poor 
individuals and small businesses, who are 
already the most vulnerable during such 
crisis.

The purpose of the Competition Act 
is, inter alia, to promote and maintain 
competition in the Republic in order to 
provide consumers with competitive 
prices and product choices, and to 
advance the social and economic welfare 
of South Africans. The Commission plays 
a vital role in countering anti-competitive 
conduct, as it is the conduit through which 
the Act seeks to investigate, control, and 
evaluate abuse of market dominance. 
While there is no express provision in the 
Act prohibiting price gouging, section 8(1)
(a) prohibits excessive pricing. Section 
8(1)(a) only applies to firms with an annual 
turnover or assets in the Republic of at 
least R5 million that have a market share 
of over 35% or who have market power. 

1 Dis-Chem Pharmacies Limited v The Competition Commission (CT Case No CR008Apr20).

2 Babelegi Workwear and Industrial Supplies CC v The Competition Commission (CT case no CR003Apr20).

Ordinarily excessive pricing cases take 
years before being finalised, but having 
received hundreds of complaints of 
price gouging from the public in March 
2020, following Government declaring 
the COVID-19 pandemic a national 
disaster in terms of the National Disaster 
Management Act, the Commission 
expediated its investigation and referral 
processes in respect of excessive pricing 
contraventions during the pandemic. 
This was done following publication 
by the Minister of Trade, Industry and 
Competition (Minister), of the Consumer 
and Customer Protection Regulations 
and National Disaster Management 
Regulations and Direction (Regulations 
of 19 March 2020) on 19 March 2020. 
The Commission pooled resources from 
across all its divisions to investigate 
the complaints received and utilised 
its internal economists and lawyers to 
prosecute the complaint referrals. 

The Commission’s recent contested price 
gouging complaint referrals against Dis-
Chem Pharmacies Limited1 (Dis-Chem) 
and Babelegi Workwear and Industrial 
Supplies CC2 (Babelegi), were heard 
virtually and were determined solely 
on the affidavits and economic reports 
submitted by the parties, together with 
oral and written submissions made by 
the parties’ legal representatives and 
economic experts. These proceedings 

were in line with the Minister’s COVID-19 
Excessive Pricing Regulations published 
on 3 April 2020. The Tribunal agreed 
that these matters, among others, were 
of grave public concern and should be 
heard on an urgent basis. Dis-Chem and 
Babelegi involved the sale of surgical 
and respiratory face masks, respectively. 
These masks are being used by members 
of the public as a means of protecting 
themselves and others against the spread 
of the deadly COVID-19 virus and have 
been declared essential goods by the 
Minister of Co-operative Governance and 
Traditional Affairs read together with the 
Regulations of 19 March 2020.

Following the 12 July 2019 amendment 
of the Competition Act, section 8 now 
contains expanded provisions on 
excessive pricing. In order to prove an 
excessive pricing contravention the 
Commission is required to make out a 
prima facie case that the dominant firm 
charged an excessive price (i.e. higher 
than a competitive price) to the detriment 
of consumers or customers. If a prima facie 
case is proved, then the dominant firm 
must show that the difference between the 
price charged and the competitive price 
is reasonable if it is to escape liability. An 
excessive price is no longer determined 
with reference to the economic value of 
a good or service - section 8 of the Act 
now specifically references a “competitive 

THE CASE 
AGAINST 

DIS-CHEM 
PHARMACIES 

AND 
BABELEGI

By Candice Slump

The Tribunal held that Babelegi had “not put up a 
rational and valid explanation for its successive 
and massive price increases during the Complaint 
Period since these price increases are not 
substantiated by any corresponding increase in 
cost”. The Tribunal further stated that Dis-Chem’s 
“massive price increases of surgical masks 
during the complaint period, which constitute 
an essential component of life saving first line 
protection in a pandemic of seismic proportions, 
without any significant increases in costs, are 
utterly unreasonable and reprehensible”.
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a long way to go in achieving sufficient 
gender representation.  

There is no shortage of female lawyers 
in South Africa. However, the number of 
qualified female lawyers is not matched by 
their ranks in senior positions. 

In a 2018 paper titled “What’s Gender 
Got to Do with Competition Policy?” the 
Organisation for Economic Co-operation 
and Development (OECD) considers 
the potential for introducing greater 
gender awareness into competition 
policy.  Interestingly, the paper reflects on 
women’s roles within firms as well as their 
experiences as consumers.

While the issue of gender equality in the 
competition law space is being put on 
the global agenda, organisations need 
to better appreciate female leadership 
qualities. Where women have been given 

the opportunity to lead, much has been 
achieved. 

I have great admiration for the women of 
1956 and others the world over who have 
contributed significantly to a better world, 
better laws and better markets. 

In the realm of competition law, I view 
Margarethe Vestager, former European 
Union Competition Commissioner and 
now the European Union Commission’s 
Executive Vice-President (2019-2024), as 
a particularly inspiring figure along with 
each and every woman who strives for fair 
and just competition law enforcement.

The purpose of our work is to be the 
visible hand that regulates fair competition 
in markets. This is crucial for the 
sustainability of competitive and inclusive 
markets.

Christine Lagarde, the former Managing 
Director of the International Monetary Fund 
and current President of the European 
Central Bank, cites rising inequality as a 
systemic risk to economic stability. 

South Africa, a country with one of the 
world’s highest levels of inequality, is 
still shaped by concentrations of market 
power, which when abused, perpetuate 
this social ill. 

I believe it is important that we embrace 
our femininity; to be bold yet graceful, just 
like the women of 1956, as we effectively 
and efficiently enforce the Competition 
Act and the amendments. I believe that it 
is the richness of diversity that will make 
for the best outcomes. 

And I am certain that the women of 1956 
would agree.O

n 9 August 1956, thousands 
of women from all walks of life 
and from all over South Africa 
marched to the Union Buildings 

in Pretoria where they protested against 
inhumane and oppressive laws.  

These women were pioneers, who boldly 
took a stand for justice and fairness. 
At that time, the apartheid system was 
entrenching its hold on society. Yet these 
women rose to challenge it. They rose to 
navigate a path to a better life and to lay 
a new foundation for future generations to 
be free.

Rahima Moosa, Lilian Ngoyi, Helen 
Joseph, Sophia Williams and their 
compatriots epitomised courage, grace 
and resolve. They are role models for 
all women who must challenge a status 
quo that is unfair. As women involved in 
competition law enforcement we can, in a 
sense, see ourselves as daughters of the 
women who marched for change in 1956. 

Our forebears contributed significantly to 
the human rights and just laws we enjoy 
today, and it is our responsibility to honour 
them through how we use our agency.

Our march is towards competitive 
and inclusive markets. South Africa’s 
segregationist past created an 
economy characterised by high levels 
of concentration. This allows for anti-
competitive behaviour that prejudices 
consumers and small business which 
further entrenches inequality. 

As women in enforcement, our path is 
not always an easy one. We continue 
to face barriers in relation to gender 
representation in what has traditionally 
been a male-dominated space in both the 
public and private sectors.

Slowly along my journey, I observed how 
women were gradually appointed to senior 
positions through their niche skills, sheer 
hard work and unrelenting determination. 

Women often have to work harder to prove 
themselves. As is often the case, for men 

competency is assumed. For women, and 
black women in particular, competency 
has to be proven.

Although there has been much progress in 
relation to gender equality in workplaces, 
particularly in South Africa, there is still 

WOMEN’S DAY COMMEMORATED 
A TRIBUTE TO THE 
FOREBEARS

Our forebears contributed significantly to the 
human rights and just laws we enjoy today, 
and it is our responsibility to honour them 
through how we use our agency.

 #IAmGenerationEquality 

Tamara Paremoer
Manager: Mergers & Acquisitions

Mapato Ramokgopa 
Manager: Office of the Commissioner

Our history of gendered inequality and 
discrimination is well documented. Women 
in South Africa, particularly black, continue 
to face significant impediments to economic 
participation, which poses a threat not only 
to fair distribution of resources but also to 
economic development and inclusive growth. 
Women continue to be excluded from the 
mainstream economy, being relegated to 

only participate in informal markets, largely 
through SMEs. With the renewed mandate 
of enforcement granted by the Competition 
Amendment Act, we have an opportunity 
to place greater enforcement effort through 
exploiting these provisions to enable the fair 
participation of SMEs, which will ultimately 
translate into formalising women participation 
in the economy. 

“A growing and inclusive economy for all South Africans”

The vision of the Competition Commission 
recognises that a pursuit of growth that is 
not deliberately inclusive will not create a just 
society. Our pursuit of growth must be rooted 
in the pursuit of justice and equity for all, 
especially women, who are; and have been, 
systemically marginalised. Any alternative is 
weaker for its failure to incorporate the diversity 
of values, experiences and perspectives 
available. 

The competition authorities have made 
significant strides in the past year in including 
women in positions of leadership and are 
stronger for it. It is incumbent on all of us, 
but especially the women in positions of 
leadership, to ensure that we use our positions 
in service of all women within the organizations. 
Those who walk with us should know that their 
value is amplified when they trust their voices 
and speak their truth powerfully and clearly. 
We hope to make their path smoother.Mondo Mazwai

Chairperson, Competition Tribunal

By Mondo Mazwai 
Chairperson, 
Competition Tribunal
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should be used to calculate the three-year 
prescription period. 

Pickfords urged that the correct initiation 
date should be the June 2011 initiation. It 
has chosen this initiation because it suits its 
prescription case. It argued that Pickfords 
was only cited as a respondent in the June 
2011 initiation and therefore this is the only 
time the Commission initiated a complaint 
against it.  The Commission, on the other 
hand, argued that the complaint was 
initiated in November 2010 and the 2011 
initiation was a mere amendment to add 
additional respondents. The Commission 
argued that a complaint is initiated against 
a prohibited practice and it is not a 
requirement of s.49B(1) of the Act that all 
firms be cited in the initiation statement. 

1 Section 58(1)(c)(ii) provides that in addition to its other powers in terms of this Act, the Competition Tribunal may – subject to section  
 subsections 13(6) and 14(2), condone, on good cause shown, any con-compliance of – a time limit set out in this Act.

The Commission’s second argument was 
that s.67(1) of the Act should not be read as 
a prescription provision but as a procedural 
time bar provision. The Commission further 
agued that the Tribunal have powers in 
terms of s.58(1)(c)(ii) of the Act1 to condone 
non - compliance with time limits in s.67(1) 
of the Act. The Commission persuaded 
the Tribunal that this interpretation will 
be compliant with the Constitution, as it 
will promote the right to access to court 
not only for the Commission but also for 
the third parties that may want to claim 
damages emanating from a cartel.

The Commission further urged that in the 
even the Tribunal is inclined to interpret 
section 67(1), as a prescription section, 
the Tribunal should read into this section 
a knowledge requirement, namely, that 
prescription runs only from the date that 

the Commissioner acquires knowledge 
of the prohibited practice. In other words, 
instead of saying prescription runs three 
years prior to initiation of a complaint, we 
say prescription runs from the date the 
Commissioner become aware of the cartel 
– prescription proper in line with legislation 
that regulates prescription.

The Tribunal had to first decide whether the 
June 2011 initiation was an amendment of 
the November 2010 initiation. On 28 June 
2018, the Tribunal delivered its judgment. 
Whilst the Tribunal accepted that the 
Commissioner could amend the initiation 
to add respondents, it nevertheless ruled 
against the Commission and held that 
the June 2011 was not an amendment 
of the November 2010 initiation. Instead, 
the June 2011 initiation was a separate 
stand-alone initiation. It based this 

O
n 3 November 2010, the 
Commission initiated a 
complaint in terms of section 
49(B)(1) of the Competition 

Act 89 of 1998, as amended (“the Act”) 
into alleged prohibited practices relating 
to collusive tendering in the supply of 
furniture removal services in South Africa 
against several furniture removal firms 
(“the November 2010 initiation”). Pickfords 
Removals SA (Pty) Ltd (“Pickfords”) was 
not identified as a respondent in the 
November 2010 initiation. On 1 June 
2011, the Commission amended the 
November 2010 initiation to include other 
furniture removal firms as respondents in 
the complaint (“the June 2011 initiation”). 
Pickfords was identified as a respondent in 
this amending initiation. On 13 June 2013, 
the Commission further amended the 
November 2010 initiation to include other 
furniture removal firms as respondents in 
the complaint (“the June 2013 initiation”). 

The allegations against Pickfords and 
its competitors are that during or about 
the period 2007 to at least December 
2012, they agreed to tender collusively in 
relation to the supply of furniture removal 
services. They agreed to exchange cover 
quotes when responding to request for 
quotation for furniture removal services. 
This conduct amount to price fixing, 
market division by allocating customers 
and collusive tendering which contravene 
section 4(1)(b)(i), (ii) and (iii) of the Act.

Pickfords and its competitors colluded 
on tenders issued by various government 
departments, including but not limited to, 
the South African National Defence Force, 
the South African Police Services, as well 
as tenders issued by large corporates 
such as Eskom and Pretoria Portland 
Cement. 

On 11 September 2015, the Commission 
referred a complaint against Pickfords to 

the Competition Tribunal (“Tribunal”) for 
prosecution. The Commission alleged 
that Pickfords engaged in 37 instances of 
collusion. Pickfords raised an exception 
/ objection that out of the 37 instances 
of collusion, 20 should be dismissed, 
as 14 of them occurred and stopped 
three years before the Commission 
investigation was initiated and 6 were 
not sufficiently pleaded. The issue of 
insufficiently pleading on the 6 instances 
of collusion also centred around the issue 
of prescription. The Commission opposed 
this exception at the Tribunal.

Pickfords relied to s.67(1) of the Act as 
its basis for prescription claims. S.67(1) 
provides that “a complaint in respect 
of a prohibited practice may not be 
initiated more than three years after the 
practice has ceased”. Central to the issue 
of prescription was which date of the 
initiation between the November 2010 
initiation and the June 2011 initiation 

The allegations against 
Pickfords and its 
competitors are that 
during or about the 
period 2007 to at 
least December 2012, 
they agreed to tender 
collusively in relation to 
the supply of furniture 
removal services. They 
agreed to exchange 
cover quotes when 
responding to request 
for quotation for furniture 
removal services. This 
conduct amount to price 
fixing, market division 
by allocating customers 
and collusive tendering.

THE 
CONSTITUTIONAL 
COURT 
UPHELD THE COMPETITION 
COMMISSION APPEAL AND 
RULE AGAINST 
PICKFORDS 
REMOVAL SA

By Makgale Mohlala
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would be undermined if the section were 
to be interpreted as imposing an absolute 
substantive time-bar”.6 

The Constitutional Court also considered 
the impact of interpreting s.67(1) as an 
absolute substantive time-bar on the 
rights of third parties to access to court. 
It stated absolute time-bar will not only 
impact on the Commission’s right to 
access to the Tribunal but also the rights 
of third parties who may seek to claim civil 
damages emanating from cartel conduct. 
The Court then held that s.67(1) is not 
an absolute substantive time-bar but a 
procedural time-bar. This interpretation 
affirmed the Commission’s constitutional 
right to access to court. It found that CAC 
erred in finding that s.67(1) is an absolute 
substantive time-bar.

On the question whether the Tribunal 
has power in terms of s.58(1)(c)(ii) of the 
Act, the Constitutional Court stated that 
it disagree with CAC that there is no 
express power in the Act for the Tribunal 
to condone con-compliance. The Court 
stated that s.58(1)(c)(ii) of the Act expressly 
provides the Tribunal with general powers 
of condonation, except for merger related 
time limits. The Court concluded that CAC 
erred in finding that there is no power in 
s.58(1)(c)(ii) of the Act for the Tribunal to 
condone non-compliance with s.67(1).

The Constitutional Court upheld the 
Commission’s appeal and set aside the 
judgment of CAC as well as the Tribunal 
and dismissed Pickfords’ exception. The 
Court also ordered Pickfords to pay the 
Commission legal costs at the Tribunal, 
at CAC and at the Constitutional Court. 
This is very rare. Usually the constitutional 
court does not award costs against private 
litigant in favour of public institution. In 
justifying this, the court said Pickfords 
never tried to vindicate any constitutional 
right, instead for it the matter was a 
commercial matter. It is the Commission 
that endeavoured to persuade Tribunal 
and CAC to adopt an interpretation that is 
least limiting of its right to access to court.

The Constitutional Court clarified three 
important points in this judgment. The 
first is when the Commissioner initiate 

6 At paragraph 39

a complaint, he/she does so against a 
prohibited practice. The initiation can 
be amended to add additional firms and 
conduct; and there are no formalities 
required for initiation save for a decision 
by the Commissioner to cause the 
commencement of an investigation into 
the alleged prohibited practice. Second is 
that s67(1) of the Act is not a prescription 
provision. This changes a view long 
held by competition law fraternity in the 
country that s.67(1) is a prescription 
provision. Following this judgment, the 
Commission cannot be stopped from 
initiating an investigation that ceased 

three years prior to initiation on the basis 
of prescription. The Commission can 
only be stopped by the Tribunal on the 
basis that a ‘good cause’ was not shown 
justifying the starting of the investigation 
of a conduct that stops years back. Third, 
is that the Tribunal has powers to condone 
non-compliance with time limit, not only 
time limit in s.67(1) but all the time limits 
in the Act, Commission Rules and Tribunal 
Rules save for merger related time limits. 
Of course, the judgment also affirmed the 
constitutional right of access to court of 
the Commission, as a public institution 
that act in the interest of the public. 

decision on their reading of the wording 
of the June 2011 initiation statement. This 
decision meant that the complaint against 
Pickfords was only initiated in June 2011 
and therefore cut-off date for the three-
year prescription period is June 2011. 
The implication of this was that majority 
of instances of collusion against Pickfords 
would be prescribed. 

On the second argument, the Tribunal 
dismissed Commission’s arguments in 
their entirety. It found that neither of the 
Commission’s arguments justify a new 
reading of section 67(1) from the one they 
have always adopted.

The Commission appealed the Tribunal 
decision to the Competition Appeal Court 
(“CAC”). It made the same arguments 
it made at the Tribunal. Pickfords also 
made the same arguments they made at 
the Tribunal. On 3 April 2019, the CAC 
delivered its judgment on this matter.  
The CAC ruled against the Commission 
dismissing the appeal with costs. 

On the initiation, CAC disagreed with 
the Tribunal that the June 2011 initiation 
was not an amendment of the November 
2010 initiation. It held that the June 
2011 initiation was an amendment of the 
November 2010 initiation. Despite this 
finding, CAC went to say that the complaint 
against Pickfords was only initiated in 
June 2011 and therefore the cut off time 
for prescription runs up to June 2011. This 
ruling has the same effect as the Tribunal 
ruling despite that CAC found that the 
June 2011 initiation was an amendment 
of the November 2010. One would have 
at least expected that in finding that the 
June 2011 initiation is an amendment of 
the November 2010 initiation, CAC should 
have gone further and held that the cut off 
period for prescription is November 2010, 
not June 2011. The effect of this ruling is 
that Pickfords’ 20 instances of collusion 
are prescribed and cannot be prosecuted 
by the Commission.

On the interpretation of s.67(1), CAC held 
that this section is meant “….to limit the 

2 At paragraph 40

3 At paragraph 30

4 At paragraph 31

5 At paragraph 38

considerable power conferred upon the 
Commissioner in terms of s.49B(1), …”. 
The CAC further held that “the over-arching 
purpose of s.67(1) seems to (me) to be to 
bar – in the public interest – investigations 
into events (prohibited practices) that 
have ceased an appreciable time ago, 
and are therefore no longer endangering 
the public weal”. The CAC concluded that 
“s.67(1) is a limitation or expiry period 
and that a knowledge requirement such 
as is evident in s.12 of the Prescription 
Act cannot be read into it. The court went 
further and stated that “this conclusion 
also implies that there is no(t) scope for 
condonation by the Tribunal or this court, 
as there is no power”. 2

CAC then dismissed the Commission’s 
appeal with costs. The Commission 
appealed CAC judgment to the 
Constitutional Court. The Constitutional 
Court agreed to hear to Commission’s 
appeal as the appeal was engaging the 
jurisdiction of the Constitutional Court, 
was raising arguable points of law of 
general public importance and there were 
prospects of success. 

On 24 June 2020, the Constitutional Court 
delivered a seminal judgment upholding 
the Commission’s appeal and setting 
aside the judgments of CAC and Tribunal. 
The Constitutional Court also awarded 
costs in favour of the Commission at the 
Tribunal, the CAC and the Constitutional 
Court. This judgment which was penned 
by Justice Majiedt was unanimous. 

At the Constitutional Court, the 
Commission argued the same case it 
argued at the Tribunal and CAC which 
dismissed the arguments. Pickfords also 
made the same arguments that they made 
at the Tribunal and CAC, which were 
upheld by both forums.

The Constitutional Court’s approach on the 
matter was that the first issue is it needs 
to decide is whether s.67(1) of the Act is 
a prescription provision proper, which 
constitutes an absolute bar, or a procedural 
time-bar, capable of condonation in the 

event of non-compliance.  It further stated 
that an ancillary question concerns the 
correct initiation date. It also stated that 
another issued to be decided which is 
interlinked with the first issue is whether 
the Tribunal may, in terms of s.58(1)(c)(ii) of 
the Act, condone, on good cause shown, 
non-compliance with s.67(1) of the Act.

The Constitutional Court considered the 
issue of correct date of initiation of the 
complaint. It agreed with the CAC that the 
June 2011 initiation was an amendment of 
the November 2010 initiation. It however 
disagreed with CAC that Pickfords 
become a respondent in June 2011 
when the initiation was amended. The 
Constitutional Court stated that it does not 
agree with CAC that Pickfords became a 
respondent in June 2011. It stated that 
CAC finding on this issue “…is based on 
the fact that Pickfords was only named in 
the second initiation, and that before that 
date the alleged prohibited practice did not 
involve it.  That approach misconceives the 
purpose and objects of the Competition 
Act, particularly the provisions relating to 
the initiation of a complaint.  As stated, 
the emphasis in those provisions is on the 

prohibited practice concerned, not the 
names of firms or parties implicated in 
it”.3 It accordingly held that “the date from 
which the three-year period for purposes 
of section 67(1) of the Competition Act 
must be calculated is the date of the first 
initiation, namely 3 November 2010”4. 
[own emphasis] 

On s.67(1), the Constitutional Court 
accepted the Commission argument that 
the section impacts on its constitutional 
right to access to court as contained in 
section 34 of the Constitution. The Court 
stated that “….it is clear that ‘access to 
the Tribunal is a crucial component of 
the Commission’s work’ and interpreting 
s.67(1) of the Competition Act as 
imposing an absolute time-bar in the form 
of a prescription provision proper would 
clearly subvert access to the Tribunal.”5  
The Court went further and stated that 
“the Commission’s work as a public body, 
acting on behalf of the public interest, 

The Constitutional Court upheld the 
Commission’s appeal and set aside the judgment 
of CAC as well as the Tribunal and dismissed 
Pickfords’ exception. The Court also ordered 
Pickfords to pay the Commission legal costs at 
the Tribunal, at CAC and at the Constitutional 
Court. This is very rare. Usually the constitutional 
court does not award costs against private 
litigant in favour of public institution. In justifying 
this, the court said Pickfords never tried to 
vindicate any constitutional right, instead for it 
the matter was a commercial matter.
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I
n the current context of the Covid-19 health crisis and the 
resulting economic crisis, ensuring that prices for essential 
food products do not escalate is critically important to the 
welfare of most citizens, and particularly lower income 

households. Following the government of South Africa declaring 
the COVID-19 pandemic a national disaster in terms of the 
Disaster Management Act on 15 March 2020, and widespread 
complaints of food price escalations, the Commission has 
been monitoring pricing in upstream food commodity and fresh 
produce markets as prices in these markets started to increase 
rapidly, resulting in concerns of material food price inflation 
outside of specific cases of price gouging. 

The Commission will release food price monitoring reports on a 
quarterly basis throughout this financial year, with the first released 
in July 2020. While the report shows that initial food price inflation 
was observed in the food commodity and fresh produce markets 
at the start of the lockdown, the monitoring effort has identified 
that some price stability has since returned to these markets, with 
the potential to ease consumer pressure if passed through into 
lower retail prices.  This outcome is not certain, however, as often 
the markets experience quick food price increases but low, if at all, 
price decreases. Below are some key findings across the food and 
commodity fresh produce markets.

Basic food commodities: maize, wheat and rice

The Commission tracked prices of grain futures on the JSE as 
well as import data. Rice and wheat are both priced at import 
parity given that South Africa is a net importer of these products 

while maize is priced around export parity as production exceeds 
domestic demand. As a result, their prices in Rand terms are 
driven by global markets and the Rand/Dollar exchange rate. 

The depreciation of the Rand in March 2020 has been the main 
driver of increased pricing across these commodity markets in the 
early stages of the declaration of a national disaster. Whilst the 
initial price increases for rice and wheat did not cause immediate 
retail price increases, the increases started to come through 
the supply chain in May 2020 with further increases announced 
for July 2020. Price decreases have been announced for maize 
products from the end of July 2020 off a bumper crop and slightly 
tempered increases for rice and wheat products (bread/flour), 
with an acknowledgement that these may be reversed later in 
the year.

Fresh produce

Fresh produce is produced nationally and sold via local fresh 
produce markets in difference cities and town. The daily pricing 
of fresh produce will depend on the daily supply and demand 
at each market, albeit that these markets could also be subject 
to manipulation, especially smaller markets. The Commission 
tracked daily prices across a range of products at the largest 
freshest produce market in South Africa; the ‘Joburg Market’ in 
Johannesburg.  

The top five vegetables by volume (potatoes, onions, tomatoes, 
carrots, cabbage,) all present a similar price trend over the period 
from pre-lockdown to end June 2020 as shown below. First a 

THE COMPETITION 
COMMISSION REPORT ON 
ESSENTIAL FOOD PRICING 
MONITORING By Tessa Bleazard

H
is statement came at a time when the government was 
busy navigating its response to the national state of 
disaster, with a specific focus to re-opening of schools 
and management of resources that we have dedicated 

towards the fight against COVID-19.

“Regulations were put in place to prohibit unjustified price 
hikes and ensure the availability of essential goods. Since the 
declaration of the national state of disaster, the Competition 
Commission has investigated over 800 complaints of excessive 
pricing. It has so far prosecuted or reached settlements with 28 
companies, imposing penalties and fines of over R16 million,” 
said President Ramaphosa. 

President Ramaphosa also announced the establishment of 
a Fusion Centre a joint investigation and prosecution agencies 
mandated with investigating Covid 19-related corruption. 

“What concerns all South Africans, are those instances where 
funds are stolen, where they are misused, where goods are 
overpriced, where food parcels are diverted from needy 
households – where there is corruption and mismanagement of 
public funds,” he added 

The Fusion Centre enjoins institutions such as the Competition 
Commission, Special Investigating Unit (SIU), the National 
Prosecuting Authority (NPA), the Hawks and South African 
Revenue Service. According to President Ramaphosa, the 
centre will investigate and prosecute Covid 19 related corruption 
speedily and efficiently. 

“We are determined that every instance of alleged corruption 
must be thoroughly investigated, that those responsible for 
wrongdoing should be prosecuted and that all monies stolen or 
overpriced are recovered,” he said.

“In order to speed up and strengthen the process of dealing with 
corruption, I have today signed a proclamation authorising the 
Special Investigating Unit – the SIU – to investigate any unlawful 
or improper conduct in the procurement of any goods, works 
and services during or related to the national state of disaster in 
any state institution,” said President Ramaphosa. 

“We are exceedingly pleased with the acknowledgement of 
our work by the President and government as a whole. It is 
reassuring to our team of investigators who have worked 
so hard in investigating and prosecuting these matters so 

expeditiously and efficiently. It also sends a strong message 
about the Commission’s commitment in protecting the interests 
of consumers during this challenging period,” said Competition 
Commissioner Tembinkosi Bonakele.

“The price increases that occurred during the state of national 
disaster were regrettable. These include a case against Dischem, 
who was found to have increased prices for facemasks by up 
to of 261%, and fined R1,2 million by the Competition Tribunal. 
Dischem initially sought to appeal the matter but has since 
withdrawn the appeal, which is welcome,” added Bonakele.

PRESIDENT RAMAPHOSA 
HAILS THE COMPETITION 
COMMISSION 

In his 23 July 2020 public address, 
President Cyril Ramaphosa has hailed 
the Competition Commission for 
its sterling work in the investigation 
and prosecution of price gouging 
contraveners. 

By Siyabulela Makunga 
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T
he Commission has finalised and published for public 
comment its forestry sector impact assessment 
study which seeks to assess the impact of vertical 
integration and long-term contracting on small business 

participation in the forestry sector. The study was initiated in terms 
of section 21(a) of the Competition Act which was amended and 
promulgated in 2019. These amendments and the new section 
21(a) enhance the Commission’s powers to study and report 
on the impact of past decisions by the competition authorities 
to gain insights that may inform future action or direction within 
competition enforcement and advocacy. 

The forestry sector impact assessment was initiated following 
various concerns raised in forestry mergers and acquisitions 
as well as abuse of dominance complaints investigated by 
the Commission since its inception. These concerns primarily 
relate to challenges in accessing logs by Small Medium sized 
Enterprises (SMEs) and new Historically Disadvantaged Persons 
(HDP) entrants, particularly from vertically integrated players. 
The study sought to explore the impact of security of supply and 
access to timber, which may be impacted by vertical integration 
and long-term contracting, on the ability for SMEs and HDP firms 
to successfully participate and compete in the South African 
forestry industry.

The study found that the forestry sector is characterised by a 
few large vertically integrated firms which tend to dominate both 
upstream log supply and downstream milling and processing 
operations. Further, it found that numerous mergers and 

material increase in prices which continues for the first 10 days 
of lockdown which may be attributed to consumer panic-buying 
of staples, followed by a decline in prices that continues towards 
the end of April 2020. Prices then increase for the first 10 days 
of May 2020, after which prices gradually decline in all the top 
5 vegetables to around pre-lockdown levels in early June 2020. 

Fruit is seasonal by nature which helps explain some price variation 
as prices would decrease when supply expands in the domestic 
season and increase when out of season, The figure below shows 
the top four fruits (apples, bananas, oranges and pears) did not 
see the same initial price increase observed for vegetables, and 
pricing has largely remained flat or on a downward trajectory. 
Avocados show a classical seasonal pattern with a large increase 
in price followed by a similarly large decrease as the market is 
flooded with volume. Prices increased again in early June 2020 
but have since stabilised.
 
The report also indicated that for core spices, garlic saw a large 
and sustained price increase through to mid-May 2020, but has 
since been on a steady decline, while ginger initially increased in 
April 2020 but also started to decline after one week with a similar 
pattern seen in early May 2020.

Retail food basket

The report also reviews the food basket data from StatsSA’s 
Essential Product Consumer Price Index (EPCPI) which tracked 

prices for a basket of essential products for the duration of 
April 2020, as well as pricing data from the Pietermaritzburg 
Economic Justice & Dignity Group (PMBEJDG) who published 
their own more localised measure of a food price basket in the 
Pietermaritzburg area.  Essentially, the data here shows that 
prices were initially high at the start of the country’s lockdown in 
early April 2020 but have subsequently receded or experienced 
limited changes overall. This is consistent with a trend of initial 
panic buying in late March 2020 and early April 2020, and then a 
steady easing or decrease in prices after that point. This is also 
consistent with the observations for wholesale pricing of initial 
increases in prices before prices again fell.

Summary remarks

The food price monitoring report identifies Rand 
depreciation and panic buying as partial drivers of 
price increases in food markets at the beginning of the 
declaration of a national disaster. The report has also 
established that the forces that initially drove up prices 
in food markets have since subsided and prices have 
now stabilised. This means that some of the initial cost 

justifications for some food price increases in retail stores 
no longer exist and consumers should be seeing price 
reductions coming through from food companies and 
retailers. The Commission will continue to monitor both 
upstream and retail food prices to determine if this is 
happening. A noted feature of these markets is that prices 
are quick to go up and slow to come down. 

THE IMPLICATIONS 
OF VERTICAL 
INTEGRATION 
AND LONG-TERM 
CONTRACTING 
FOR SMME 
PARTICIPATION IN 
THE FORESTRY 
SECTOR 

By Samantha Kee 

The forestry sector impact 
assessment was initiated following 
various concerns raised in 
forestry mergers and acquisitions 
as well as abuse of dominance 
complaints investigated by the 
Commission since its inception. 
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acquisitions of plantations have deepened 
this vertical integration over the past 15 
years. These large integrated firms also 
engage in swap and long-term contracting 
arrangements to secure log supply 
for themselves. These procurement 
arrangements are generally concluded 
with small claimant communities, other 
upstream log suppliers and amongst each 
other. Cumulatively, these have provided 
additional advantages for integrated firms 
since a stable supply of own plantation 
logs reduces costs and enables them 
to invest in more efficient downstream 
capabilities. Stability in supply also 
enables these integrated firms to develop 
additional markets for their products as 
they can assure customers of ongoing 
supply. 

The study further found that such 
integration through acquisitions and 
contracting also threatens the supply of 
logs to existing smaller integrated and 
non-integrated forestry firms, including 
those owned and controlled by HDPs. 
These firms often face higher costs of 
securing logs due to several factors 
including, among others, higher costs 
faced in the spot market. As a result, 
these smaller integrated and non-
integrated firms are placed at a structural 
disadvantage, preventing expansion as 
well as new entry. In essence, the lack of a 
secure log supply restricts the firms from 
developing new markets and excludes 
them from financing for new equipment.

These findings come on the backdrop of 
several forces impacting the production 
and supply of logs. These include the 
reduction of plantation land, the decrease 
in new afforestation for the production 
of logs, conversions of plantation land 
to other agricultural products, and 
environmental, economic and policy 
factors. Environmental factors include 
forestry fires, pests and disease which 
disrupt the production of timber over long 
time periods. Economic factors include 
the demand for these timber products – 
which was found to be volatile and tied to 
general economic business cycles.  

The study concluded that the continued 
integration and the vicious cycle of 
insecure supply that smaller non-
integrated forestry firms find themselves 
in has perpetuated concentration and 
reduced greater participation in an industry 
built around a national resource. This, 

in turn, has frustrated plans by national 
government to broaden participation in 
this sector.

Considering these findings, the 
impact assessment made a number 
of recommendations for future action 
on the enforcement side and broader 
competition policy in order to facilitate 
entry, participation and expansion of 
SMEs and firms owned by HDPs in the 
sector. These recommendations also 
seek to enhance competition and reduce 
concentration over time and include:

• Mandatory notification of all 
acquisitions of plantations by the 
larger integrated forestry firms 
for purposes of tracking creeping 
mergers within the sector;

• A greater focus on public interest 
in merger control focused around 
ensuring continued access to log 
supply by SMEs and firms owned by 
HDPs; and

• Support for collaboration by smaller 
firms that may enhance greater 
security of log supply, joint innovation 
and investment.

Given that the State is actively involved 
in the forestry sector through plantation 
ownership but also demand for forestry 
related products (such as transmission 
poles and furniture), the study also 
advocates for state action which can 

assist in breaking the vicious cycle small 
non-integrated firms find themselves 
in so as to achieve the target of greater 
participation in this natural resource. This 
includes claimant communities which 
battle to move into the higher value add 
downstream forestry business for the 
same reasons. To this end, the study’s 
recommendations include:

• The mandate of SAFCOL should be 
expanded to include an allocation of 
log supply to long term contracts with 
SMEs and firms owned by HDPs in 
downstream processing, and assist in 
facilitating new entry and participation 
rather than its own expansion;

• State procurement, including that 
of state-owned enterprises, should 
focus more on SME and firms owned 
by HDPs but also longer contract 
lengths for these firms to enable 
them to secure finance for investment 
and enter into long term log supply 
contracts;

• Development finance institutions 
should direct financing to smaller 
non-integrated firms in the sector 
where private finance has failed; and

• Any future deals to lease plantations 
long-term should include smaller 
parcels to a larger number of industry 
participants rather than deals with 
one or two big players. 

T
rue trans-formation of the legal profession is not just 
about demographics – it is also about the types of work 
given to lawyers. Commercial law and conveyancing 
have his-torically both been areas of legal practice that 

have been inaccessible to Black and previously disadvantaged 
legal prac-titioners.

One of the main characteristics of the South African economy is 
its concentration in most of the strategic sectors of our economy. 

Although one finds many law firms owned by previously 
disadvantaged individuals, certain lucrative fields of legal 
practice are dominated by white legal practitioners and firms.

Conveyancing is certainly one of those areas, historically having 
been an exclusive preserve of white legal practitioners. Many 
practitioners from historically disadvantaged backgrounds have 
worked hard and have had to overcome many barriers in order 
to qualify as conveyancers. Yet, after qualifying to practice in this 
area of the law they continue to face further barriers and are not 
given fair and equal opportunities to ply their trade successfully 
in this area.

The Ministry has thus noted the recent commitments made by 
various banks, including Standard Bank, Investec, FNB and 
Nedbank, to reform their conveyancing practices, following 
advocacy engagements over the past two years.

The banks’ renewed commitment is in response to concerns 
raised by the Competition Commission on the relationship 
between banks and conveyancers, which the Commission found 
to be governed through Service Level Agreements (SLAs) and 
structured in an “exclusionary and anti-competitive manner.”

With regards to having more PDI law firms on their conveyancing 
panels, banks like FNB and Investec have committed to 
monitoring their SLAs on an annual basis. In particular, they have 
committed to review their existing SLAs and possibly appoint new 
conveyancers unto their panel on an annual basis. Standard Bank 
has committed to limiting the duration of these SLAs to five years.

This means, in effect, that more historically disadvantaged law 
firms will now have the opportunity to serve on these panels and 
have access to conveyancing work.

As the Ministry of Justice and Correctional Services we are of the 
firm view that healthy competition between legal practitioners 
and law firms will translate into a better and more cost-effective 
service to the public, and as result expand access to justice.

The banks have committed themselves to:
• Review agreements indefinite agreements and possibly 

appoint new conveyancers annually;
• Remove the minimum investment criteria on attorney 

performance scorecards; and
• Remove restrictions on law firms to litigate against banks for 

matters not related to conveyancing.

Is not only laudable, but is the type of transformative social 
compacts government envisions with the private sector. It 
will open up more lucrative areas of legal practice for all legal 
practitioners.

“It is my sincere hope that this first of many social compacts 
we will see with strategic sectors in our economy. What we are 
seeing here is the first step towards a legal charter that assists 
us to ensure that legal practitioners have equal opportunities in 
our economy,” said Minister Ronald Lamola.

MINISTER LAMOLA 
COMMENDS THE 
COMPETITION 
COMMISSION 
AND THE BANKING INDUSTRY 
FOR STEPS TOWARDS 
TRANSFORMATION OF THE 
LEGAL PROFESSION

By Chrispin Phiri 
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COVID-19 TESTIMONIALS

T
he Covid-19 investigations were conducted during a 
tense period which was largely dominated by uncertainty 
of the pandemic. It is during this time that the mind had 
to shift to the new reality that has remarkably altered the 

course and dynamics of workplace in terms of remote working in 
South Africa. The state of disaster has now altered the traditional 
thinking of employees being office bound in order to achieve 
organisational goals. The investment in integrated technology 
became mandatory for an organisation such as the Commission 
to continue consistently to discharge its mandate, especially given 
that retailers were engaging on price gouging against consumers 
and customers.

As an investigators, Covid-19 lockdown was a period to adapt and 
gain incisive exposure on how price gouging cases are analysed. 
The focal point of price gouging investigations turned out to be a 
cost analysis of the essential products. Thus, the first two weeks 
were challenging in the sense that one had to learn the cost/
price concepts that are germane to establish the conduct of price 
gouging.    

The other critical dimension, during Covid-19 investigations, 
was having to adapt to the new norm of working from home and 
conducting these investigations virtually under limited time periods. 
The flurry of complaints that were received, signalled that we are 
operating in a different period and this unsurprisingly triggered a 
sense of urgency in terms of resolving these cases. I state here that 
this sense of urgency should be carried forward post Covid-19 as 
all cases are urgent and important.

Given the numerous complaints that had to be processed, the time 
and resources for investigations were spread thinly and this called 
for the optimal utilisation of investigative tools or strategies that 
would immediately yield the desired outcomes in a short space of 
time. The price gouging effects were immediate to most consumers 
during the Covid-19 lockdown and as a result the investigators 
had to quickly adapt to a high-pressured case management flow 
for conducting investigations, tracking progress and speedy 
resolution of cases.

During this challenging period of the lockdown, it became clear 
that to achieve the mandate of the Commission, the teamwork 
dynamics needed to be reinforced for purposes of carrying out 
effective and efficient investigations. The key ingredient to real time 
investigations was anchored in teamwork solutions and guidance.  

Because of everyone who was involved in the administration, 
research and investigation of the Covid-19 complaints, we were 
able to deliver on the on the Commission mandate of protecting 
consumers against unscrupulous pricing behaviour of retailers. On 
this basis, the saying that “together we can do so much more” is 
more apt to describe the resounding success that the Commission 
achieved on the investigation of price gouging during the Covid-19 
lockdown.
 
Covid-19 investigations have really exposed the exploitation of 
consumers by large retailers and manufacturers selling essential 
goods that has been taking place even before the pandemic. 
Besides the price gouging issues, it is apparent that consumers 
are being ripped off daily due to high prices of essential goods by 
retailers. However, it was comforting to know that South African 
consumers are observant of any pricing practices that affect the 
bottom line or basic food basket and on this score the mandate of 
the Commission was called to intervene and protect the citizens 
from any exploitative conduct by economic players in various 
markets especially those that offer essential goods. Overall, the 
Covid-19 complaints further reinforced the importance of the 
Commission’s work in the protection of consumers and promotion 
of competition in the economy. 

The other interesting aspect of the Covid-19 complaints was 
the relationship between the Competition Act and Consumer 
Protection Act. These legislations are at the centre of protecting 
consumers from exploitative pricing practices and therefore 
public education on the mandate of these legislations should be 
heightened for broader awareness by the citizens of this country.

COVID-19 
INVESTIGATIONS -
EXPERIENCES AND 
LESSONS

During this challenging period of 
the lockdown, it became clear 
that to achieve the mandate of the 
Commission, the teamwork dynamics 
needed to be reinforced for purposes 
of carrying out effective and efficient 
investigations. The key ingredient to 
real time investigations was anchored 
in teamwork solutions and guidance.  

Sipho Mtombeni  -  Advocacy Team

T
he COVID-19 pandemic certainly came from left 
and hit many of us hard. Like many people, I was 
concerned primarily about my health and that of my 
family. Going into lockdown initially seemed like it 

would be 21 days of quietly working from home (something I 
looked forward to). Little did I know that the hundreds of cases 
that the Commission would receive would mean working 
harder than ever, even harder than when we were at the office. 
Having to come into the office at times during level 5 and even 
working on weekends to keep up with the demand took a toll 
on me and my team. And this is something we have had to 
ensure we recover from in the subsequent months as this work 
winded down. The only thing that kept us motivated was that 
thinking that we are doing very essential work to fight price 
gouging that had a direct impact on the people around us. 

Our work during the pandemic reminded me just how 
important the Commission’s role is in the South African 
economy. I am even more impressed with the commitment 
and work ethic of the Commission’s staff. The Principals 
and Managers who led teams through investigations and 
litigations did so with so much resolve and I saw this translate 
directly to motivation for the various analysts who worked 
on these cases. I am of course super proud of the team 
in Advocacy including Aphiwe, Azania, Daniela, Karabo, 
Khanyisa, Shadrack, Selelo, Letitia, Queen, Sineziwe, 
Innocent, Tankiso and Elizabeth who all came to the table 
and spent many sleepless nights to meet very tight deadlines 
and ensure that things got done. Though the pandemic isn’t 
over, it is good to have found a balance in this new way of 
working and life. 

Itumeleng Lesofe

F
ollowing the onset of the coronavirus pandemic – a 
public health crisis responsible for more than 850 
000 deaths – there were significant disruptions in 
various markets around the world. In South Africa, 

like in many other countries, there was panic buying by 
consumers in anticipation of shortages of foods and other 
essential products. As it has now become apparent, this 
created a conducive environment for exploitative behaviour 
by some of the suppliers of essential products. 

Shortly after the promulgation of the Consumer Protection 
Regulations, we commenced our work to combat what 
appeared to be a threat to government’s endeavours to 
contain and minimise the spread of the deadly virus. The first 
case to draw my attention was that involving a firm known 
as Babelegi Workwear and Industrial supplies CC (Babelegi) 
which had embarked on astronomical price increases in the 
sale of face masks. In just less than two months after the 
outbreak of Covid-19, the firm had increased its prices five 
times without any corresponding increases to its costs. 

I have observed with interest that our enforcement work 
during the covid-19 crisis has drawn a spotlight to the role 

of competition policy during periods of natural disasters or 
emergencies. Some quarters contend that supply disruptions 
are a common feature during these periods and markets 
often correct themselves rapidly, thus intervention through 
the application of competition law is unnecessary. Others 
argue that competition law is needed more than ever in 
times such as these to ensure consumers are not exploited 
by opportunistic firms. The Competition Tribunal has also 
added its voice to the debate by acknowledging that under 
certain circumstances firms may be classified as dominant 
and capable of acting in an abusive manner, in contravention 
of the abuse of dominance provisions of the Competition Act. 

Without doubt, the work that the Commission has done thus 
far in the fight against price gouging would not have been 
possible without the commitment and sense of urgency 
demonstrated by its staff. I am completely indebted to the team 
of lawyers and economists namely Nonkululeko Moeketsi, 
Mamontshi Keleme, Themba Mahlangu, Ruan Mare, Edward 
Chiweza, Marlon Dasarath, Phathutshedzo Manenzhe, Thando 
Mtani, Nyadzani Mabasa, Ian Mrozek, Simphiwe Gumede 
and Siphosethu Tetani who worked tirelessly and rose to the 
occasion when our country needed their expertise. 
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The Commission did find that the increase in retail prices for 
ginger and garlic were a significant portion due to the rise in 
costs incurred by retailers. However, a concerning picture 
also emerged during the investigations. This observation was 
not just restricted to ginger and garlic. It appeared that certain 
national chains had significantly high pre-disaster margins on 
certain grocery items, such as ginger and garlic, which they 
maintained through the disaster by raising the prices as costs 
were increasing.

This brought to question the existence of price disciplining 
factors in certain regions where the retail stores operate. It will 
therefore be interesting to observe the developments in prices 
as the economy opens in respect of these grocery items. The 
declaration of national state of disaster has not only provided the 
Commission with information on pricing of various retail items 
but has provided a good natural experiment for determination of 
the underlying causes of high prices for these items.

The high levels of concentration in the grocery retail sector, 
in particular at a supermarket level, and other consideration 
which makes retailers hold dominant position in the areas they 
serve have been brought into focus in these investigations. In 
the majority of cases, although the Commission did not find 
evidence of price gouging aimed at taking advantage of the 
shortages and limited mobility of customers caused by the 
lockdown, the complaints certainly did not go unnoticed as 
there was evidence of possible contraventions of the Customer 
Protection Act, hence the Commission referred these matters to 
NCC for further investigation.

The lessons on these investigations are also on the retailers 
who have hopefully become more conscious of their pricing 
decisions. It can be hoped that the lessons are carried over and 
implemented even post the national state of disaster.

By Engetelani Ndobela & 
Mfundo Ngobese

T
he rapid rise in infections caused 
by the coronavirus pandemic has 
led to a global influx on prices of 
goods and services. The easy 

transmission of coronavirus from person 
to person has forced many economies 
to apply restrictions on the movement 
of persons, goods, and services to, from 
and within regions as means to curb the 
growing infection rate of the coronavirus 
cases. 

On 16 March 2020, South Africa declared 
a national state of disaster due to the 
growing rate of confirmed infections 
in the country. On 19 March 2020, the 
Minister of Trade and Industry and 
Competition issued the Consumer and 
Customer Protection and the National 
Disaster Management Regulations and 
Directions (“regulations”) to empower the 
Competition Commission (“Commission”) 
and the National Consumer Commission 
(“the NCC”) to investigate and prosecute 
price gouging complaints. 

Due to the rapid dropping in temperature 
and the emerging winter days in South 
Africa, many consumers were stocking on 
fresh ginger and garlic to beat the cold, flu 
and coronavirus symptoms. Yes, people 
today still use ginger when they have 
a cough or cold. Ginger and garlic have 
been mentioned as some of the natural 
remedies that assist to alleviate colds and 

1 Competition Commission and Food Lovers Holdings (Pty) Ltd, Case number: CO065Jul20.

2 “Why coronavirus is driving up ginger and garlic prices”  https://www.ft.com/content/13279530-57d0-11ea-abe5-8e03987b7b20

flu symptoms. However, ginger and garlic 
are not in the list of essential products 
in terms of the regulations. As a result, it 
became tricky to enforce the regulations 
in respect of these products.

The Commission has received complaints 
related to the excessive pricing of fresh 
garlic and fresh ginger. All these cases 
related to the sale of fresh garlic and 
ginger by national retail stores. Of all 
these complaints, the Competition 
Tribunal confirmed a consent agreement 
concluded between the Commission and 
Food Lovers Holdings1 where Food Lovers 
Holdings agreed to stop excessively 
pricing ginger at one of its stores. The rest 
of the cases are still being investigated by 
the NCC. 

The global demand of fresh garlic and 
ginger has been heavily affected by the 
coronavirus. Majority of the global garlic 
and ginger demands are met by imports 
from China, which is said to supply 80% 
of the global garlic export market and 
approximately 47% of the global ginger 
export market.2 The restrictions applied 
by different countries on their jurisdictions 
and the subsequent slowing down of 
production from China has contributed 
to the lowered global supply of garlic 
and ginger and a rise in prices of these 
products as South Africa moves into the 
winter months. 

Majority of South Africa’s ginger is met 
by imports from China, while a portion 
of ginger supply is met by imports from 
Spain. The weakening of the Rand/Dollar 
and Rand/Euro as well as the slower 
handling of shipping containers at the 
South African Ports due to restrictions 
caused by the national lock down has 
resulted in the shortage of garlic and 
ginger in South Africa. 

In trying to resolve price gouging 
complaints related to the sale of fresh 
ginger and garlic, the Commission 
conducted investigations to which they 
analysed the costs incurred by the retail 
stores in securing fresh ginger and garlic, 
as well as the price mark-ups applied by 
the retail stores. This analysis was mainly 
to assess if the price increases by retail 
stores are reasonable (that the increases 
are caused by increased cost prices). 

Due to the rapid dropping 
in temperature and the 
emerging winter days 
in South Africa, many 
consumers were stocking 
on fresh ginger and garlic 
to beat the cold, flu and 
coronavirus symptoms

O
n 11 June 2020 the Commission hosted a webinar 
on South Africa’s first contested excessive pricing 
case in the context of COVID-19 titled “Excessive 
Pricing During COVID-19: Reflections and Lessons 

from the Commission v Babelegi Decision”. 

The purpose of the webinar was to engage on key reflections 
and lessons from the case and the reasons of the Competition 
Tribunal. The Babelegi judgement fuelled discourse within the 
competition and regulation arena, as it came during a time 
where there have been amendments to Competition Act and 
the world is grappling with the COVID-19 pandemic. 

The webinar attracted stakeholders from the 
economic and legal fraternity and regulators 
both locally and globally. A total of 
approximately 160 people joined the webinar. 

The decision of the Tribunal found 
Babelegi guilty of contravening section 
8(1)(a) of the Competition Act by 
charging excessive prices for face 
masks that it sold to customers 
between 31 January and 5 
March 2020 (complaint period). 
Its price increases and mark-

THE RISING 
PRICES OF 
GINGER AND 
GARLIC AT THE 
HEART OF THE 
CORONAVIRUS

EXCESSIVE 
PRICING DURING 
COVID-19: 
REFLECTIONS AND 
LESSONS FROM 
THE COMMISSION V 
BABELEGI DECISION

By Tankiso Thibane

WEBINAR
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No Respondent Administrative 
penalty 

Solidarity Fund Donation value Grand total & 
Comments

1 Matus R5,949,542.00 R5,050,458.00 R0.00

2 Hennox & Sicuro R1,500,000.00 R200,000.00 R0.00

3 Dis-cherm Phamarcy R1,200,000.00 R0.00 R0.00

4 Caprichem R500,000.00 R100,000.00 R0.00

5 Babelegi Workwear R76,040.00 R0.00 R0.00

6 Levtrade International R50,000.00 R10,000.00 R25,000.00

7 Van Heerden Pharmacy 1 R30,000.00 R0.00 R0.00

8 Centrum Pharmacy R0.00 R0.00 R25,410.00

9 Main Hardware (Pty) Ltd R0.00 R0.00 R0.00 Refunds to the 
customers

10 Evergreens Fresh Market R0.00 R0.00 R1,800.00

11 Van Heerden Pharmacy  (Lynwood) 2 R0.00 R3,875.00 R0.00

12 Belkem Pharmacy R0.00 R1,059.00 R0.00

13 Sunset Pharmacy R0.00 R8,640.00 R0.00

14 Manhattan Cosmetics R0.00 R0.00 R612.00

15 TNT Basic Trading R0.00 R0.00 R150,150.00

16 Samys R0.00 R0.00 R4,000.00

17 Auction and Salvage Net R0.00 R9,521.74 R0.00

18 Weleda Pharmacy R0.00 R18,750.00 R0.00

19 Seaside Pharmacy R0.00 R4,168.00 R0.00

20 Merlot Pharmacies R0.00 R16,832.00 R0.00

21 Domoney R0.00 R30,040.00 R30,040.00

22 Mandini R0.00 R0.00 R300.00

23 Mica Fairpoint R0.00 R0.00 R33,900.00

24 Vasilis Cleaning R0.00 R44,128.51 R242,148.70

25 Sanitech R0.00 R65,028.00 R0.00

26 Umhlanga Medisport Pharmacy R0.00 R0.00 R20,000.00

27 Brights Hardware / West Coast R0.00 R6,074.63 R0.00

28 Food Lovers Market Westgate R0.00 R0.00 R18,579.00

29 Steelmate (Pty) Ltd R0.00 R6,522.00 R0.00

30 Cambridge Foods Jozini R0.00 R0.00 R24,947.00

31 Rand Safety R0.00 R8,284.00 R0.00

32 Oil and More General Trading (Pty) Ltd R0.00 R18,381.51 R0.00

33 Sentra Kem Pharmacy Paarl

34 Health Wise (Vincent Park Centre)

Total R9,305,582.00 R5,601,762.39 R576,886.70 R15,484,231.09

ups were regarded as unreasonable and 
exploitative. Babelegi was further found 
to have exercised market power during 
the complaint period. An administrative 
penalty amount of R76 040 was imposed 
by the Tribunal on Babelegi. 

Panel discussion main themes

The webinar was conducted by way of a 
panel discussion which included a Q&A 
session.  The Deputy Commissioner, 
Hardin Ratshisusu, was the moderator 
of the webinar. Panellists included 
Candice Slump and James Hodge of 
the Commission, Pamela Mondliwa from 
the Centre for Competition, Regulation 
and Economic Development, Professor 
Massimo Motta of the Barcelona Graduate 
School of Economics and Nkonzo 
Hlatshwayo of Lawtons Africa.

The main themes that emerged during the 
panel discussion included the following:

• Economic test 

The panellists acknowledged that the 
amendments to the Act set the criteria 
which require the application of a less 
strict economic test when assessing 
excessive pricing. However, the point of 
contention was whether the appropriate 
test was applied. A few panellists argued 
that markets should have been defined 
as this is a legal standard in competition 
assessments. Furthermore, the small but 
significant and non-transitory increase 
in price (SSNIP) test should have been 

applied to identify the relevant market/s. In 
contrast, it was stated that the application 
of a SSNIP test is not necessary when 
there is a demonstrable and substantial 
increase in price, as was the case for 
Babelegi. Reference was also made to 
other jurisdictions where dominance and 
market power is not referenced only via 
market shares.

• Market dominance 

The panellists had divergent views 
regarding the Tribunal’s position on market 
dominance and how it was established. It 
was submitted that the Tribunal applied 
its discretion and took a bold stance that 
dominance provisions apply equally across 
the board if it falls within the prescripts of 
the Act regardless of the size of a firm. 
Moreover, it was argued that reference to 
entrenched dominance and relevant costs 
when dealing with excessive pricing cases 
is an unnecessary complexity and not 
relevant in the context of the COVID-19 
pandemic. However, some panellists 
critiqued the exclusion of the market 
definition analysis suggesting that is a 
requirement to ascertain dominance. 

• Shift in onus

The shift in onus to the Respondents in 
the amendments to the Act was argued 
to have played a vital role in the outcome 
of the case in favour of the Commission. 
The Tribunal did not engage in what it 
considered unnecessary complexity 
prevalent in traditional excessive 

pricing cases. The onus was shifted on 
Babelegi to explain its pricing conduct as 
efficiency-enhancing, which the Tribunal 
stated it did not do. It was however 
argued in the discussion that the onus of 
establishing dominance must reside with 
the Commission. 

• Administrative penalty

The methodology adopted by the Tribunal 
in calculating the fine was criticised as 
it did not apply the steps prescribed in 
the Act in calculating an administrative 
penalty. There were also concerns 
expressed by some panellists that the fine 
is too low and may not have the desired 
deterrent effect. However, there was a 
sense that the penalty is well balanced as 
Babelegi is a small firm. 

• Timeframes 

The panellists shared similar sentiments 
and praised the competition authorities 
on the short timeframes at which the 
case was heard and concluded. It 
was recognised that the timelines for 
adjudication of similar cases have been 
lengthy and the Tribunal will reconsider 
how evidence is presented to ensure 
speedy adjudication of these matters. 
There were, however, concerns that the 
due process rights of Babelegi might have 
been violated given the rapid hearing and 
adjudication of the case by the Tribunal 
through video conferencing. 

KEY LESSONS 

The judgment will have implications for 
future competition cases and sent a 
clear message to firms who seek to take 
advantage of the COVID-19 pandemic 
to the detriment of consumers. The key 
lessons from the panel discussion can 
be summarised as follows:

• The context and relevance of factors 
and the appropriate economic test 
must be considered in a particular 
circumstance. 

• The application of economic tests in 
forthcoming excessive pricing cases 
will be scrutinised. 

• The judgement may be misinterpreted 
in competition cases that do not 
relate to price gouging. 

• The determination of an appropriate 
administrative penalty in the context 
of a crisis may need to be reviewed. 

• The lengthy timeframes for dealing 
with excessive pricing cases will 
need to be reconsidered and the 

Babelegi case is a lesson on how to 
expedite such matters in the future. 

• Finally, the judgement will be an 
important point of reference when 
the competition authorities enforce 
the buyer power provisions, where 
they can only identify elements 
of market power to establish a 
contravention. 

Babelegi has filed an appeal against 
this decision of the Tribunal before the 
Competition Appeal Court due to be 
heard in September 2020. 

COVID-19 SETTLEMENT PENALTIES
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T
he 18th of July 2020 marked the internationally celebrated 

Mandela Day. It is the day which reminded us of the ethos 

that Isithwalandwe/Seaparankoe Nelson Mandela stood 

for. On Mandela Day, peoples of the world join hands in a 

call to action to embrace the idea that each one of us has the power 

to transform the world, the ability to make an impact while creating 

a better tomorrow. Madiba as he was affectionately known, was an 

embodiment of Ubuntu/Botho, corporate citizenship and caring for 

the vulnerable and the needy. 

Regrettably, this year’s International Mandela Day coincided 

with the untimely passing of Madiba’s youngest daughter Zindzi 

Mandela who passed away last week. We would like to join millions 

of the peoples of the world and extend our sincere condolences to 

the Mandela family and all those affected by her passing. In her a 

memory, the Nelson Mandela Foundation has dedicated this year’s 

Annual Lecture to Zindzi Mandela. It is the first-ever Nelson Mandela 

Lecture to be hosted virtually by the Nelson Mandela Foundation in 

Johannesburg and the United Nations in New York City.

Madiba’s Legacy is a constant reminder for us to live by the ideals 

of giving, humanity, patriotism and nation-building. We do so in 

recognition of the 67 years of Madiba’s resolve to fight social and 

economic injustices. 

On Mandela Day, we are also reminded of why we should never 

deviate from discharging our legislative mandate with humility, 

resilience and utmost diligence. This is essentially because the 

work of the Commission has direct and indirect socio-economic 

impact on the communities we serve. 

“We have to ensure that the economy serves the interests of 

the people as a whole, is geared to end the terrible poverty and 

deprivation that is the legacy of the apartheid system, and grows 

at a rate and in a manner which will enable all the people to enjoy 

a decent and rising standard of living.” Nelson Rolihlahla Mandela

These profound words find expression in the Commission’s 

recommitment to create a conducive environment for growing 

an efficient and inclusive economy within which meaningful and 

equal opportunities are made available to all South Africans, 

irrespective of their social and economic standing. It is through 

competition regulation that exclusionary behaviour, abuse of 

market dominance, poverty and unemployment can be eradicated. 

It is also noteworthy to mention that the 11th Anniversary of the 

International Mandela Day Celebrations comes at a time when 

the peoples of the world are enjoined in a battle against the 

invisible enemy the novel coronavirus. It is the time which calls 

for the heightening of a social contract between governments, 

civil society, private sector and communities. For this reason, 

the Commission has heeded President Cyril Ramaphosa’s call 

to contribute towards the Solidarity Fund. While the Commission 

has worked tirelessly in contributing to government’s efforts 

in flattening the curve of the novel coronavirus, the Executive 

Committee saw it necessary that we use a portion of the settlement 

fees paid by the Covid-19 transgressors, to help make a difference 

in the lives of the needy. We hope to continue making such 

contributions beyond the Covid-19 pandemic. The Commission 

does this knowing the adversities the pandemic present to the 

less fortunate across rural and urban economies on a daily basis. 

2020 

TAKE ACTION
INSPIRE CHANGE

In memory of Madiba’s Legacy, the Commission wishes to encourage one and all, to use this Mandela Month as an opportunity to 

help save lives by observing health, hygiene and safety regulations set by government while helping the less  

fortunate and the needy. 

BENEFICIARY PROVINCE TOTAL VALUE 

Alan Woodrow Park and Andries Scribante Haven Gauteng R 25 410

Carel Du Toit School for the Deaf, Universitas Hospital, 
Pelonomi Academic Hospital

Free State R 30 040

Durban Child & Youth Care Centre KwaZulu-Natal R 612

Lungisisa Indlela Village (RF) KwaZulu-Natal R 20 000

Mandeni child welfare KwaZulu-Natal R 300

Mohlakeng Old Age Home Gauteng R18 579

Tembisa Provincial Hospital Gauteng R1 800

The Mangaung Society for Care of the Aged, Boiketlong 
Old Age Home, Hearts2Hands foundation

Free State R 243 148.70

The Wellness Centre Trust, Action in Autism, The Baby 
Home, Khulani Children Shelter

KwaZulu-Natal R 33 900

Tsakane Society for the Care of the Aged, Elethu 
Daveyton Cheshire Home, Bophelong-Empilweni-New Life 
Community Project

Gauteng R 150 150

Rest haven Kimberly, Hellen Bishop Home Kimberly, St 
Theresa's Hospice, Meals on Wheels Kimberly

Northern Cape R 4 000

TOTAL VALUE R 527 939.70

competition commission
south africa           

ACTIONAGAINSTPOVERTY#

MAKE EVERY DAY 
A MANDELA DAY 

It is noteworthy to mention that the Commission’s contributions 

will never be enough to eradicate day-to-day challenges faced 

by the beneficiaries. However, these contributions present an 

opportunity for likeminded individuals and corporates, to extend 

their helping hand in flattening the curve. 

To date, the Commission had facilitated donations amounting to       

R5 572 275.88 to Public Interest Organisations (PBOs) and 

the Solidarity Fund. We have also donated essential goods to 

the total value of R527 939.70. The Commission would like to 

extend its warm gratitude to firms which undertook to either 

correct prices/margins or donate to PBOs and the Solidarity 

Fund.

Below is a breakdown of the contributions that the Commission 

has thus far made to Public Based Organisations (PBOs). 

COMPETITION COMMISSION 
EMBRACES 11TH ANNIVERSARY OF 
THE INTERNATIONAL MANDELA DAY!  
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Earlier this year the Commission published draft Guidelines 
directed at addressing constraints to competition in the 
automotive aftermarket sector and to promote compliance with 
the objectives of the Competition Act by encouraging relevant 
stakeholders to adopt and promote principles of effective 
competition regulation for a growing and inclusive economy. 
The Guidelines seek to widen the pool of service providers who 
undertake repairs and service work during the period covered 
by the warranty or insurance. The Guidelines ensure that 
Independent Service Providers can undertake in-warranty service 
and maintenance work and in-warranty Motor-body Repairs.

The Guidelines require dealerships to be transparent about the 
pricing of their vehicles, including items which are bundled into 
the purchase prices. The draft Guidelines also require OEMs and 
insurers to implement specific measures to promote the entry 
and participation of small and medium sized enterprises (SMEs) 
and firms owned by historically disadvantaged persons (HDPs) 
into their network of approved service providers and dealerships. 

Amid the current economic climate, the Guidelines seek OEMs to 
rethink their models and strategies around service and repair.  It is 
aimed at changing the very structure and nature of operations by 
OEMs and insurance companies to ensure greater participation 
by SMMEs and firms owned by HDPs. 

The Guidelines set out, inter alia, the following provisions: 

• OEMs and insurers not to refuse applicants who meet their 
standards and specifications, to undertake work on vehicles 
still under warranty;

• OEMs and insurers to support and promote the right of 
consumers to seek services for their vehicles at a service 
provider of their choice, regardless of whether that service 
provider is an approved service provider or not;

• OEMs to establish fair processes for the selection of dealers 
who meet the specific OEM’s requirements;

• OEMs to disclose reasons to applicants for rejection of 
dealership applications;

• Insurers to publish a list of all their Approved Service 
Providers on their websites and/or other suitable media;

• OEMs and dealers to allow consumers to fit “non-original 
spare parts” where the specific part’s warranty has expired, 
without voiding the balance of the vehicle’s warranty;

• OEMs to recognise and promote a consumer’s choice 
to purchase value-added products such as service and 
maintenance plans separately from the vehicle; 

• OEMs to make available to independent service providers 
the OEM-technical information relating to its vehicles, on the 
same terms offered to its approved service providers, where 
applicable; and

• OEM’s and Dealers to provide training (or provide access 
thereto) to employees of independent service providers who 
request parts or product-specific training, at a reasonable 
cost that may not exceed that imposed on employees of 
approved service providers. 

In light of the above, these Guidelines should be seen as a 
call for structural transformation in the industry and an enabler 
of economic growth that will ensure that the benefits of the 
investments made in the sector are realised by all stakeholders.  

The Commission is currently engaging stakeholders based on 
their inputs to the draft Guidelines and aims to publish the final 
Guidelines before the end of 2020. 

A
lmost 25 years after the first incentive scheme by the 
government in the automotive sector, transformation 
in the sector has not reached desired levels. 
Despite the various commitments made by original 

equipment manufacturers (OEMs) who are largely foreign 
companies, to provide funding to transform the sector and to 
upskill black players in the sector it would appear that these 
pledges have not manifested fully. If one considers the nature 
of complaints received by the Commission to date it is clear 
that the transformation agenda has not been fulfilled. Many 
independent panel beaters, service centres, fitment centres 
most of which are black-owned continue to raise concerns 
about their ability to effectively participate in the automotive 
aftermarket sector. The Commission is also inundated by 
complaints from black entrepreneurs who are unable to 
establish dealerships in certain areas due to refusals by the 
OEMs. Consumer choice is also constrained because South 
African’s who live in townships and peri-urban areas are still 
not able to access services for their vehicles from independent 
repairers. Consumers have to travel far distances into the city 
centres as the OEMs continue to dominate the provision of 
repair services in the automotive aftermarket sector.

The automotive industry is currently experiencing 
unprecedented challenges due to the COVID-19 pandemic. 
Since the implementation of the COVID-19 national lockdown 
car makers are in a survival mode and growth plans are 
already out of place as all local players had to suspend their 
operations. Car sales were significantly hit during the period of 
national lockdown. 

Since the easing of lockdown some activity has returned but 
is expected to remain lower than normal due to uncertainty 
caused by COVID-19.  Used car sales are however on the rise. 
This is a telling sign that consumers who face financial pressure 
may be looking for more affordable options. Opportunities 
for independent service providers to provide services in the 
automotive aftermarket sector are therefore more crucial 
than ever, as consumers consider more affordable options 
for vehicle maintenance, service and repair in the current 
economic climate.

THE NEED FOR 
TRANSFORMATION 
IN THE 
AUTOMOTIVE 
AFTERMARKET 
SECTOR IS 
HIGHLIGHTED 
DURING THE 
COVID-19 
PANDEMIC

Earlier this year the Commission 
published draft Guidelines directed at 
addressing constraints to competition 
in the automotive aftermarket sector 
and to promote compliance with the 
objectives of the Competition Act by 
encouraging relevant stakeholders 
to adopt and promote principles of 
effective competition regulation for a 
growing and inclusive economy.

By Aphiwe Nanto and 
Daniela Bove 
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T
he worldwide COVID-19 
pandemic is likely to result in 
an extraordinary number of 
firms facing financial distress. 

This will likely lead to increased M&A 
notifications appealing to the failing firm 
doctrine (FFD). The Commission will be 
faced with the difficult task of balancing 
future weakened competition in an 
already highly concentrated economy with 
possible firm exit in a country with already 
dismal employment rates. This difficulty 
will likely be exacerbated by demands 
for an expeditious process for numerous 
mergers simultaneously. This article sets 
out some principles for how to assess 
such mergers during the COVID-19 
pandemic.

FFD in South Africa

The FFD falls under section 12A(2)(g) of 
the Competition Act. The test in South 
Africa, which was primarily set out in 
Iscor/Saldahna Steel (LM047Dec01, 21 
February 2002) merger decision, broadly 
involves assessing whether the following 
conditions have been met:

1. Whether the target firm has failed or is 
it likely to fail. 

2. Whether there is a more competitive 
alternative purchaser of the target. 

3. Absent the acquisition, whether the 
assets of the failing firm would exit 
the relevant market. 

Even if the assets were to exit absent 
the merger, the assessment would still 
determine if that outcome is a more 
competitive alternative to the merger. This 
would be the case if the share of the failing 
firm were to be distributed more evenly 
amongst the remaining competitors than in 
the case of the merger. If merging parties, 
who bear the burden of proof, argue the 
FFD, the Commission is required to weigh 
up evidence on the extent of failure or its 
imminence against the anti-competitive 
effect. 

What COVID-19 means for FFD 
assessments 

There are broadly three ways in which the 
COVID-19 pandemic will impact on an 
assessment of the FFD.

Firstly, different sectors may be affected 
by the pandemic differently. Some 
sectors will not be impacted at all or may 
even benefit from the crisis (e.g. mobile 
operators, grocery retail & pharmacies). 
Many other sectors will be impacted in 
the short-term due to closures but should 
be able to resume operating once the 
lockdown restrictions are eased (e.g. 
clothing and other retail). There may 
also be a lingering impact from reduced 
demand as the country moves into a 
recession. Finally, there are sectors that 
will be impacted for a longer period due to 
extended closures and customers trying 
to limit their exposure to one another even 
after lockdown restrictions are lifted (e.g. 
air transport, tourism, personal services). 
Therefore, a blanket approach to all firms 
appealing to the FFD due to the COVID-19 
pandemic is not appropriate.

Secondly, government and development 
finance agencies have introduced 
measures to relieve distressed companies 

THE FAILING 
FIRM 
DOCTRINE 
DURING 
COVID-19

The Commission will be faced with the difficult task of 
balancing future weakened competition in an already 
highly concentrated economy with possible firm exit 
in a country with already dismal employment rates. 

during this period such as grants and loans or assistance with 
payroll. Some of these are especially geared towards helping 
SMMEs. The Commission has granted block exemptions to 
some industries to assist them during the crisis. On 23 March 
2020, the Commission granted block exemptions to financial 
institutions to enable them to offer debt relief to distressed firms. 
On 24 March 2020, a block exemption was also granted to retail 
property landlords which enables them to provide payment 
holidays and/or rental discounts to tenants as well as suspend or 
adjust lease agreement clauses that make it difficult for retailers 
to ensure their viability during the crisis. These measures provide 
an enhanced basis for salvaging businesses from failure rather 
than distressed mergers and consideration thereof would need 
to form part of the FFD assessment of likelihood of exit. 

Thirdly, the widespread financial distress the pandemic has 
precipitated means that markets may look very different to how 
they have looked in the past, in particular those that are likely 
to be subject to long-term effects. Therefore, backward looking 
assessments of competition may no longer be as informative 
about future competitive dynamics (e.g. past concentration levels).

Impact of COVID-19 in different industries

The Table below presents a non-exhaustive list of industries 
that are likely to (A) have been largely unaffected or positively 
impacted by COVID-19, (B) to be impacted in the short-term 
primarily, or (C) experience a longer lasting impact.

Table 1:  
Categorization of industries based on likely impact of COVID-19

CATEGORY A: 
no or positive 
impact

CATEGORY B:
short-term 
impact

CATEGORY C:
long-lasting 
impact

Grocery wholesale 
& retail

All other retailers Airlines

Healthcare Tobacco producers Restaurants and bars

e-Commerce Alcohol producers Hospitality

Pharmacies Mining Cinemas

Food value chain Construction Personal fitness

Mobile operators Real estate Tourism

Essential hygiene/ 
medical product 
manufacturers & 
distributors

Manufacturing 
industries

Personal care

Online Travel

For firms in Category A, there is less likelihood of distressed 
mergers, and any potential failure is unlikely to be solely related 
to the COVID-19 crisis. There is therefore little reason to treat the 
FFD any differently to the ordinary case. 

Category B contains industries whose operations were 
temporarily suspended or severely curtailed during the lockdown 
but may resume operations under less stringent lockdown 
levels. This category also includes firms that may be forced to 
shut down temporarily in the future if employees test positive 

for COVID-19. In some industries listed in Category B, such 
as mining and construction, it is possible that the general and 
sustained depression in demand will cause longer-term damage 
to their businesses. For example, press reports indicate that 
some mining and manufacturing companies are not operating at 
full capacity until there is enough demand in the market even 
though they were already permitted to resume operations under 
Lockdown level 4. Temporary debt relief and payment holidays 
for rent are likely to offset some of the harm experienced by 
firms in these industries, reducing the potential for failure and 
the imperative to resolve such failure through mergers with rivals. 
If the business is fundamentally sound, then finding alternative 
ways to salvage the business should be a viable alternative. 

The greatest likelihood of distressed mergers with limited 
alternatives are firms falling into industries that are likely to 
experience a long-term impact of COVID-19 (i.e. those listed 
under Column C). These are industries that are likely to continue 
to be affected – either because they are not permitted under most 
lockdown levels or because customers will avoid them to limit 
their exposure to COVID-19. However, even among the industries 
in Category C, some are more concentrated than others. 

• Mergers in concentrated industries such as airlines and 
cinemas would warrant closer scrutiny. This where acquirers 
have already benefitted from the exit of firms in the same 
relevant market (e.g. because they were close competitors 
to the exiting firm(s) or because they purchased its strategic 
assets post-liquidation).   

• Mergers in traditionally fragmented markets such as 
restaurants and bars, hospitality, personal care and tourism 
companies may warrant less scrutiny unless they involve 
national chains or if there is evidence to suggest that markets 
are becoming increasingly concentrated.

Competition impact

The relevance of the FFD primarily arises in the context where 
there is a likely substantial prevention or lessening of competition 
(SLC) arising from the merger. Absent such an SLC, there would 
be little reason to engage in the FFD analysis process as a failure 
to do so would still not prevent the approval of a merger. 

The competition assessment has to be forward looking and 
focus on the entire sector to determine which firms are likely 
to survive and what concentration levels in the sector will look 
like post-COVID-19. This may be relatively straightforward for 
industries falling into categories A and B where historic shares 
may be reflective of likely future shares. For firms that fall under 
Category B, the effect of the crisis is likely to be short-term and 
therefore a consideration of restart strategies employed by the 
merging parties and its competitors as well as the likely market 
dynamics once operations resume are appropriate.

However, in the case of category C industries, historic 
information on market shares and concentration levels may not 
be informative of competition levels in the future due to the more 
substantial long-term effect of the crisis on these industries and 

By Raksha Darji and Rahma LeunerBy Raksha Darji and Rahma Leuner
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of particular significance where the merger is likely to result in 
a significant lessening of competition. A failure to engage in a 
process of finding alternatives to an anti-competitive merger 
means that the firm will not be able to confirm that no such 
alternatives exist, exposing it to a negative finding in this regard. 

As is ordinarily the case, it is important to consider all alternative 
purchasers that offered a price at or above the liquidation value 
rather than a test of whose offer was the more lucrative, as that 
is likely to be the one with the largest anti-competitive effects. It 
is also important to verify this information with business rescue 
practitioners and alternative purchasers.

Will the assets of the failing firm exit the market?

The FFD requires that the merging parties show that if the firm 
were to fail, its assets would exit the market rather than being 
acquired and put to productive use by other firms. The pandemic 
should not remove this onus. It is possible that under pandemic 
conditions, there may be fewer potential purchasers of the failing 
firm’s assets than there would have been pre-crisis. Furthermore, 
the assets may be less valuable than they would otherwise have 
been pre-COVID-19, especially for industries that are likely to be 
affected long-term (Category C). Nonetheless, remaining firms 
may still wish to acquire productive capacity for the future at cut-
rate prices and therefore it is still important to verify whether there 
would be interest in the failing firm’s assets from its competitors. 
As is ordinarily the case in an FFD assessment, the distribution 
of market share in the event of failure should be considered, and 
whether that distribution is less anti-competitive than the merger 
scenario. 

Public interest considerations 

Merging parties are likely to argue that the public interest of 
job retention outweighs any anti-competitive effects of mergers 
during this pandemic. However, these need to be carefully 
considered and balanced against the long term anti-competitive 
effects and structural changes to the economy, which may be 
hard to reverse in future.

This is particularly the case where the merger may not necessarily 
save jobs and there could still be non-merger specific job losses, 
for example due to a decrease in demand in the short or medium 
term. In other instances, job losses may be short term and the 
sector is likely to re-employ people once business resumes, 
regardless of whether the merger takes place or not. This is more 
likely in sectors that fall in Category B above. Finally, if the saved 
jobs are indispensable to the operation of the distressed firm’s 
assets or meeting pre-existing demand of customers, then it is 
possible that there is no difference between employment under 
the merger and under the counterfactual over the medium-
to-long term. The difference may merely be the location of the 
employment, i.e. in the merged entity or in other entities. It is 
therefore important to get a proper perspective on employment 
effects in order to balance public interest considerations against 
the long-term competition effects of mergers.

Public interest also extends to the impact on a region or sector 
of the economy. In the case of manufacturing capacity, the 
public interest concerns the retention of productive capacity and 
associated skills in the economy. Therefore, it is important to 
understand if a potential failure will remove productive capacity 
from the economy altogether or if the assets will be acquired or 
replaced by other firms in the sector. 

survival rates. For example, in the airline sector, many airlines 
have announced they will not operate under lockdown level 3 (e.g. 
Comair) and the phasing in of airports will limit others to operating 
on certain routes. Therefore, pre-crisis market share information 
will not be informative of market shares going forward, in general 
and on specific routes. The relative strength of competitors prior 
to COVID-19 is unlikely to be a good indication of their current 
financial position and ability to resume operations. 

It is therefore important to consider the likelihood of further failure 
in the sector, the current plans for the resumption of operations 
by competitors and the timing of the restart of operations. Due 
to the current climate, entry and/or expansion of firms may be 
limited for some time and therefore potential competition needs 
to be treated with some caution. A firm’s plans to enter or expand 
in a particular market prior to the pandemic should not be taken 
as given in the competition assessment as these plans will have 
to be verified as to whether they will still proceed. 

Is the distressed firm likely to fail?

Where business rescue has been initiated, the liquidity of the firm 
and its ability to continue trading whilst its debts are renegotiated 
is specifically considered by the business rescue practitioner. If 
business rescue has not been initiated, it is important to consider 
similar factors to what would be assessed during such a process 
in order to determine the likelihood of exit. In particular, whether 
(a) the firm has a fundamentally sound business, (b) whether the 
impact is only likely to be short-term rather than long-term, and 
(c) what alternatives have been explored to alleviate the firm’s 
liquidity problems. 

a.  Whether the target has a fundamentally sound business. 
This will give a sense of whether the firm is salvageable 
(including whether financial institutions are likely to help it) 
but also whether it and/or its parent company have cash 
reserves to carry it through the crisis. Pre-crisis historical 
data on cash flows, operational profitability, and liquidity are 
likely to indicate if the firm can deliver an operating profit 
and contribute to renegotiated debt repayments. A review 
of previous financial forecasts, annual reports, and public 
announcements may also provide valuable information 
regarding the previous financial health of the firm 

b.  Whether the impact is only likely to be short-term rather than 
long-term. Short-term losses (such as in industries listed in 
Category B above) is not a sound reason to approve anti-
competitive mergers. Some of the factors to determine 
whether the impact of the COVID-19 pandemic is long-term 
or not are:

i. The lockdown level under which the business will be able 
to reopen.

ii. Whether the business will fully resume operations once 
lockdown restrictions on its operation have been lifted. 

iii. Whether demand is likely to be significantly depressed 
for the foreseeable future even after businesses reopen. 

iv. iHow the business is likely to be impacted by a surge in 
positive cases of COVID-19 in the coming months. 

c.  What alternatives have been explored to alleviate the firm’s 
liquidity problems. It is important to consider the following 
factors in determining if liquidity can be resolved:

i. Whether the distressed firm has considered reorienting 
its business and if so, whether these efforts could offset 
its losses. 

ii. The ability of the distressed firm to further cut costs to 
avoid insolvency.

iii. Who the current debtors of the distressed firm are 
and whether attempts at renegotiating further financial 
assistance have been made with their current debtors 
and, if so, to critically examine any reasons why they 
were unsuccessful. Non-preferred interest rates for 
example may not be considered an acceptable reason 
for rejecting a loan offer. Financial institutions have been 
granted block exemptions to provide debt relief to firms 
and there is a loan guarantee scheme from National 
Treasury. In some cases, trade debtors may be less 
open to renegotiation unless there is evidence that the 
firm will continue to trade, but there is an expectation 
of attempts to renegotiate rent and rental terms with 
landlords, especially in the retail sector for which the 
block exemption was granted. 

iv. Whether the firm has tried accessing alternative sources 
of funding such as government grants and loans, and 
loans from other lenders. In these cases, it is relevant 
to determine if the distressed firm was eligible for any 
of these funding sources, and if so, whether it applied 
for these. If the distressed firm was offered funding but 
declined to take the funding, it is relevant to consider 
whether the funding was sufficient to alleviate the 
distressed firm’s financial troubles and whether it could 
become available timeously. 

v. Finally, it is also relevant to determine whether distressed 
industries could instead avoid widespread individual firm 
failure by way of a temporary competition exemption 
that is used to manage capacity and financial health 
through the crisis. 

For mergers in which the target firm has already started a 
business rescue process, many of the above analysis would have 
already been undertaken by the business rescue practitioner. 
Nonetheless, that process should still be subject to an interrogation 
of the findings on the salvageability of the distressed firm in the 
absence of the merger. 

Is there a less anti-competitive alternative purchaser?

The FFD still requires a consideration of less anticompetitive 
alternatives and there is no reason to relax this requirement 
lest there are opportunistic mergers pleading the FFD. This is 

WAY FORWARD 
The Commission is going to be under considerable pressure 
to approve mergers quickly in the upcoming months. 
Nonetheless, it remains vital that the evidentiary burden on 
the merging parties to prove they are faced with a failing 
firm is not relaxed during the COVID-19 pandemic, which is 
in line with the approach that other jurisdictions are taking 
(e.g. Competition and Markets Authority, DG:COMP, Federal 
Trade Commission of the United States of America). A swift 
response by the Commission may however require a more 
focused analysis and upfront disclosure of the information by 
merging parties will be essential to enabling a rapid analysis. 

In summary, an analysis of a merger relying on the FFD brought 
on by the COVID-19 pandemic would require submissions 
and evidence on all the normal elements of the FFD as well 
as the following:

• A forward-looking assessment of competition in the 
relevant markets, in addition to historic shares, taking 
into account any likely exit or business reorganization of 
significant competitors due to COVID-19. 

• Whether the distressed firm has a fundamentally 

sound business based on pre-COVID-19 information 
(e.g. financial forecasts, annual reports, and public 
announcements)

• The likely length of the impact of COVID-19 on the 
distressed firm’s business, including the most recent 
trading updates. 

• Alternative strategies considered by the distressed firm 
to address its financial position, including temporary 
reorganization, adjustments to the business plan, tapping 
into financial relief measures, negotiation with creditors, 
and alternative purchasers. Reasons why such measures 
failed or were not pursued. Where these were not 
contemplated, the reasons for not doing so.   

• The number of employees that would be able to retain 
their jobs under the merger and how this would compare 
with the counterfactual for both the short-term and the 
medium-term once the economy reopens and demand 
recovers. 

• Whether the merger will save manufacturing capacity that 
would otherwise be lost permanently. 
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T
he Competition Commission 
has noted with grave concern 
allegations that are in the public 
domain concerning inflated and 

exclusionary Covid-19 public procurement. 
These include procurement of PPEs, 
primary health care products and goods and 
services for service delivery in response to 
the Covid-19 pandemic. Through the Fusion 
Centre the Commission will collaborate 
with other law enforcement authorities 
in addressing these concerns, and more 
specifically, price gouging, collusive 
tendering and exclusionary procurement 
agreements in the public procurement in the 
context of the Covid-19 pandemic.

Competition Commissioner said that the 
Commission has now turned its focus 
on public procurement. “It is now time to 
shift our focus to other important areas. 
In anticipation of higher prevalence of 
anti-competitive conduct due to the 
constrained economic environment, Public 
Procurement has become an urgent area 
of focus, particularly due to the expected 
large-scale, often emergency procurement 
by Government in response to COVID19. 
We therefore need to ensure that we guard 
against cartel conduct and exclusionary 
procurement practices that entrench 
market concentration and dominance of 
specific players,” he said.

In his recent public statements President Cyril 
Ramaphosa announced the establishment 
of “a collaborative and coordinating centre 
to strengthen the collective efforts among 
law enforcement agencies so as to prevent, 
detect, investigate and prosecute COVID-
related corruption.”

“The Commission empathizes with the need 
for public procurement, to respond swiftly 
and expeditiously to secure necessary 

goods and services required, inter alia, 
for the curtailment and prevention of the 
further escalation of the pandemic. For 
example, in response to the unprecedented 
circumstances created by the pandemic, 
goods and services have often had to 
be procured on an emergency basis. 
However, the Commission wishes to make 
a general call to all persons and institutions 
responsible for public procurement of 
essential goods and services to steer 
clear of exclusionary public procurement 
practices. In addition, the Commission also 
wishes to encourage procurement officers 
at all levels of government, the public or 
anyone with the necessary information 
pointing to anti-competitive collusion 
or price gouging by suppliers in public 
procurement to submit such information to 
the Commission,” Bonakele added. 

Whilst the Commission is in support of 
these necessary and life-saving initiatives, 
Bonakele said it is notable that certain 
exclusionary risks have emerged in public 
procurement within the context of the 
Covid -19 pandemic. 

“Although this is not our normal focus, 
we had to redirect resources so as to be 
responsive owing to our grave concern 
that some public procurement agreements 
may be exclusionary, and may possibly 
entrench the position of incumbents, some 
of whom are dominant in their respective 
markets to the disadvantage of other 
smaller players.  Furthermore, reports of 
inflated prices for essential health items 

paid by schools, clinics and provincial 
health departments raise the concern of 
either collusive tendering or price gouging 
by suppliers exploiting the emergency 
situation. We must however make it clear 
that these concerns do not apply to all 
public procurement agreements,’’ he said.  

“The same market conditions that enabled 
price gouging of consumers for hand 
sanitisers and other protective equipment 
also enable the exploitation of public 
procurement, either due to shortages and 
emergency requirements for immediate 
fulfilment of orders, or collusive tendering 
by unscrupulous suppliers. The public 
responded fantastically in reporting 
gouging by retailers and now we need 
procurement officers nationally to do the 
same so this can be stamped out.” 

“The South African economy is already 
highly concentrated. The Commission is 
aware that some of the critical supplies 
required for Covid-19 pandemic such as 
oxygen are only supplied by a handful of 
players. Experience shows that markets 
consolidate and cartels are formed during 
a crisis. Competition authorities in most 
parts of the world are vigilant to prevent 
the creation of market structures and 
market behaviours that would in future 
negatively impact on the economy and 
consumers. It is in this context that we call 
upon government institutions to be mindful 
of competition in markets even during a 
crisis such as the Covid-19 pandemic,’’ 
Bonakele concluded.

T
he unprecedented global changes to the workplace 
brought about by the COVID-19 pandemic has forced not 
only Human Capital practitioners but business leaders to 
think about people management practices differently. The 

process of responding to the pandemic is an evolving journey for 
all organizations, to which the Commission is no exception. The 
Commission’s journey thus far has been characterized by striking 
a balance between keeping the momentum on productivity whilst 
ensuring employee wellness.

The Commission thrives to be a people centric organization. This 
objective is more fully reflected and anchored in the Commission’s 
employee value proposition which includes, caring for the 
development and the well-being of its most important assets, the 
people/employees. The COVID-19 pandemic and consequent 
lockdown period forced the Commission (and all employers 
globally) to rethink the definition of the workplace and approaches 
towards ensuring the well-being and work-life balance for their 
employees, whilst ensuring optimal productivity.

At the beginning of the pandemic whilst employees were still 
working from the office, the Commission ensured that there was 
sufficient PPE, protocols that were adhered to and the training of 
staff in the protocols. Over and above that, employees who are 
50 years and above were immediately discouraged from going to 
the office, unless prior approval was obtained. Employees who 
had travelled up to a month prior to the pandemic were asked to 
self-quarantine. All business travel, local and international, was 
immediately stopped. 

An impact analysis was conducted at the beginning of the 
pandemic which included an identification of the jobs that were 
adversely affected by the pandemic. In particular, these were jobs 
within support functions.

Further, a COVID-19 task team which consisted of the organisational 
Executives (Deputy Commissioner and three Divisional Managers) 
was set up. This culminated in the development of a Remote 
Working Policy; a guide on the new way of working for the 
Commission.  Further, a survey was conducted across the 
organisation to ascertain employee-needs whilst working home. 
The survey questions included tools of trade, psycho-social issues 
and matters that the employees required support for. Various 
support interventions were introduced to address the outcomes of 
the survey including, but not limited to equipping staff to work from 

home without an adverse impact on productivity. 

In order to support employees with psyho-social issues, the 
Commission continued to provide counselling services to both 
staff and their families. Further, a COVID-19 Champion was 
appointed as a point of contact for all employees, as well as for 
external service providers.

Another survey was conducted in order to monitor progress on 
some of the issues faced by employees at a psycho-social level. 
Some of the outcomes of this survey identified issues of loneliness, 
missing teams/colleagues and a feeling of missing out. Based on 
these outcomes the Commission is introducing various measures 
to address these issues including team cohesion, leadership 
support and peer support through coaching. A mental wellness 
task team has also been set up to facilitate the implementation of 
the Mental Wellness strategy.

Given that the Commission employs young people at an average 
age of 35, most have young families and need home schooling 
support. In order to address this challenge the Commission has 
embraced a flexible working practice, where managers and team 
members agree amongst each other on suitable working hours for 
meetings, calls, etc.

The current interventions are not without any challenges. The 
organisation is currently working on interventions to foster 
organisation-wide cohesion that will bring to life the organisational 
values during these times.

THE 
OPERATIONAL 
IMPACT OF 
COVID-19 ON 
EMPLOYEES By Nompumelelo Nkabinde

The Commission thrives to be a people 
centric organization. This objective is 
more fully reflected and anchored in 
the Commission’s employee value 
proposition which includes, caring for 
the development and the well-being of 
its most important assets, the people/
employees. 

FOCUS ON 
EXCLUSIONARY 
COVID-19 
PUBLIC 
PROCUREMENT 

These include procurement of PPEs, primary health 
care products and goods and services for service 
delivery in response to the Covid-19 pandemic.

By Siyabulela Makunga 
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O
n 24 July 2020, Minister Ebrahim Patel addressed 
the National Assembly Budget Vote Session 
and set out three areas for reflection namely, the 
accomplishments and challenges of the past 

year; the impact of COVID-19 on the economy and how the 
Department of Trade, Industry and Competition responded; and 
the Department’s action plan for the future. This address has a 
direct impact not only on citizens of the country but also the 
work of the Commission and its mandate.

The minister set out that government, business and labour 
have agreed masterplans to increase jobs and production in 
the automotive production, clothing and textiles, poultry and 
sugar sectors. These have been implemented through action 
such as increased tariff protection for poultry farmers against 
unfair foreign competition thereby protecting local industry and 
local jobs. Further, local retailers committed to buy 80% of their 
sugar locally over the next year, growing further in future years, 
whilst local farmers and millers agreed to price restraints in this 
period. The minister also set out the department’s commitment 
to expand markets for South African products and to facilitate 
entry into those markets through trade measures that will make 
the South African economy resilient to global economic shocks.  

Part of South Africa expanding its market includes the work 
being undertaken in the African Continental Free Trade Area 
(AfCFTA) which represents an opportunity for all of Africa’s long-
term growth. However, growth across the globe and Africa has 
been hampered by the COVID-19 pandemic, with projections by 
the World Bank predicting the worst global recession since the 
second world war.

This exacerbates challenges faced by the African continent 
which is characterised by countries with smaller markets 
making them vulnerable to global economic shocks, the lack of 
industrialisation, poor infrastructure both brick and mortar and 
digital as well as low intra-regional trade. 

Competition regulation sits as a pillar to regional economic 
integration and is infused in the objectives of the AfCFTA which 
include:

• Creating a single market for goods and services, facilitated 
by the movement of persons to deepen regional economic 
integration

• Enhancing the competitiveness of the economies of State 
Parties within the continent and the global market

• Promoting industrial development through diversification 
and regional value chain development, agricultural 
development and food security 

The above objectives are indicative of the pivotal role that 
competition regulation and enforcement must play in the regional 
economic integration agenda. Deepening regional economic 
integration has the potential to increase the market size of all 
economies in the region, increase trade opportunities and improve 
resource allocation across member states thereby increasing the 
continent’s collective international competitiveness. Increased 
market size and trade opportunities can benefit consumers as 

REGIONAL INTEGRATION 
AMIDST THE COVID-19 
PANDEMIC

choice increases and rivalry between firms generates innovation 
and investment. However, to achieve these objectives regional 
integration needs to occur alongside effective competition 
laws and policies across all member states and anchored by 
strong domestic competition enforcement. This will require that 
member states and/or regional economic communities have the 
capacity to deal with anticompetitive conduct especially cross-
border conduct. 

On 17 August 2020, Secretary-General H.E. Wamkele Keabetswe 
Mene, in his statement at the official commissioning and handing 
over of the African Continental Free Trade Area Secretariat noted 
that, “The ongoing Covid-19 crisis has ravaged global economic 
activity, has severely disrupted trade and global supply chains, 

and of course, has had a negative effect on global public health. 
Africa should not despair and fall into despondency – from a 
trade perspective, we should see this crisis as an opportunity – 
through the AfCFTA we have an opportunity to reconfigure our 
supply chains, to reduce reliance on others and to expedite the 
establishment of regional value chains that will boost intra-Africa 
trade and secure Africa’s productive capacity for generations to 
come.”

The impact of the COVID-19 pandemic has not only had an 
impact on trade but will have a severe impact on revenue 
collection by states. This will have a direct impact on budget 
allocation including those of competition authorities on the 
continent that rely in part or wholly on income from the state 
to carry out their mandates. This in the face of low economic 
growth trajectory across all economies leading either to market 
exit by some firms and/or merger activity that may lead to further 
market consolidation and concentration. Further, the impact of 
COVID-19 also heightens socio-economic challenges faced 
by the continent including high unemployment, poverty and 
inequality. These challenges require that African member states 
strike a balance between inward-looking policies directed at 
improving domestic economic resilience in the face of global 
trade which may lead to raising trade barriers therefore stifling 
competition, alongside taking the opportunity of regional 
economic integration to tap into the potential the African market 
holds to grow intra-African trade to focus on regional economic 
growth and recovery as well as the region’s developmental 
agenda.

For competition regulators on the continent, the appropriate 
response should be to refocus competition regulation and 
centre it at the heart of regional economic integration and 
overall economic growth. Competition regulators should 
prioritise market conduct enforcement especially exploitative 
and exclusionary conduct and cartel enforcement during and 
after the COVID-19 pandemic. This in significant markets 
characterised by persistent and high barriers to entry where 
there is no timely and effective entry as part of inclusive growth 
and enhancing the ability of small and medium sized firms to 
participate in economies. Further, regional platforms such as 
the African Competition Forum should form the focal point for 
regional competition authorities to pool resources in undertaking 
research, consultations and cooperation mechanisms.

The impact of the COVID-19 pandemic has not only had an impact on trade 
but will have a severe impact on revenue collection by states. This will have a 
direct impact on budget allocation including those of competition authorities on 
the continent that rely in part or wholly on income from the state to carry out 
their mandates. 

By Temosho Sekgobela 
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   Figure 1:  Mergers notified and finalised in Q1 of 2020/2021 and the 2019/20 financial year 

 Notified 68 88 80 66 30

 Finalised 67 94 90 70 37

 Approved without conditions 57 80 78 64 30

 Approved with conditions 7 11 8 6 6

 Prohibited 2 3 2 0 1

 Withdrawn/no jurisdiction 1 0 2 0 0

(2019/2020) QUARTER 3 MERGER STATISTICS
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The number of mergers by decision shows that out of the 
finalised 37 merger cases in Q1, of these transactions 30 (81%) 
were approved without conditions, 6 (16%) were approved with 
conditions and 1 (3%) case was prohibited.

From Figure 2 below, majority of cases that were notified were 
intermediate mergers (16), followed by large mergers (12) and 
small mergers (2). It is important to note that the Commission 
generally receives higher number of intermediate mergers 
compared to the large mergers (across various periods). 

   Figure 2:  Q1 cases by merger category
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Contributors: Grashum Mutizwa, 
Ratshidaho Maphwanya, Thabelo 
Masithulela, Mogau Aphane, Boitumelo 
Makgabo, Phillipine Mpane and 
Amanda Mfuphi 

OVERVIEW OF Q1

The Commission received 30 merger 
notifications during Q1 and finalized 37 
mergers in the same period. Quarterly 
Year on Year analysis shows that there has 
been a noticeable decline of approximately 
56% in number of cases notified in Q1 
of 2019/2020 versus Q1 of 2020/2021 
financial year. The Commission notes that 
this sharp decline in merger notifications 
may be largely influenced by the Covid-19 
pandemic and the general decline in 
economic activity in South Africa which 
was placed under hard lockdown in this 
quarter, as well as a decline in economic 
activity globally. The expectation is that 
there will be a slight increase in the number 
of merger cases filed with the Commission 
in Q2 of 2020/21 financial year as the 
economy gradually opens under lower 
lockdown levels. 

The number of mergers by decision shows 
that out of the finalised 37 merger cases in 
Q1, of these transactions 30 (81%) were 
approved without conditions, 6 (16%) 

were approved with conditions and 1 (3%) 
case was prohibited. 

Quarter on Quarter analysis shows 
that there has been a 47% decline in 
the number of cases approved without 
conditions between Q1 of 2019/2020 and 
Q1 of 2020/2021 financial years. There has 
also been a decline of approximately 14% 
in the number of cases approved with 
conditions between Q1 of 2019/2020 and 
Q1 of 2020/2021 financial years. There 
has also been a decline of 50% in the 
number of cases prohibited between Q1 of 
2019/2020 and Q1 of 2020/2021 financial 
years. These trends could be explained by 
the total decline in the number of cases 
notified in Q1 of 2020/2021 which also 
had an effect of the decisions taken. 

The Division prohibited 1 case in Q1 being 
the merger between Senwesbel Limited 
& Senwes Limited and Suidwes Holdings 
(Ring Fenced) (Pty) Ltd.

The Division has met all the turn-around 
times for Q1 for intermediate Phase 1, 
Phase 2, Phase 3 intermediate and Phase 
3 large mergers. 

At the end of Q1, the Merger Notification 
Unit (MNU) had closed 2 conditions 
thus far during the financial year. MNU 

dealt with 7 investigations on complaints 
relating to alleged breach of conditions, 
alleged breach of undertakings made in 
mergers approved without conditions, and 
possible notifiable mergers. 
 
In terms of future outlook, conditions 
in South Africa are also predicted to be 
on the decline given the effects of the 
Covid-19 pandemic on the economy 
and the national shutdown on certain 
sectors of the economy. The Commission 
further projects a number of failing firms 
merger transactions being filed with the 
Commission that will have an impact on 
employment. The forecast shows that 
the Covid-19 pandemic will contribute 
negatively to the already sluggish 
economy in South Africa and negatively 
affect merger activity in South Africa. 
  
Q1 STATISTICS

The Commission received 30 merger 
notifications during Q1 and finalized 
37 mergers in the same period. Year 
on Year (quarterly) analysis shows that 
there has been a noticeable decline of 
approximately 56% in number of cases 
notified in Q1 of 2019/2020 versus Q1 of 
2020/2021 financial year. The expectation 
is that there will be a slight increase in 
the number of merger cases filed with 

M&A QUARTERLY 
PERFORMANCE REPORT: QUATER 4

the Commission in Q2 of 2020/21 financial year in line with the 
previous years’ observations.

Figure 1 below shows a summary of cases notified, finalized, 
decided, and abandoned/ withdrawn between 2019/2020 and Q1 
of 2020/2021 financial years.
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D. KEY CASES IN Q1
Case number: 2020Mar0007 Senwesbel 
Limited & Senwes Limited and Suidwes 
Holdings (Ring Fenced) (Pty) Ltd
On 03 June 2020, the Competition 
Commission (Commission) initially 
recommended that the Competition 
Tribunal (Tribunal) approve the proposed 
merger whereby Senwesbel and Senwes 
intend to acquire Suidwes subject to 
conditions. However, upon testing the 
divestiture conditions with the market, 
it became apparent that the conditions 
were unworkable. The Commission had 
conducted the investigation in an expedited 
manner given the precarious financial 
position Suidwes was under. Once, the 
Commission and the merging parties 
had failed to agree on a set of workable 
conditions, the merger was ultimately 
recommended for prohibition.

Senwes and Suidwes are well-known 
agricultural groups in South Africa. 
Their business activities include grain 
handling and marketing, grain trading, 
retail outlets, financing, and agricultural 
services, amongst others. They serve 
clients throughout the country through their 
various businesses in the agricultural value 
chain.

The Commission notes that Suidwes’ 
motivation for the proposed merger arises 
from the difficult financial position in which 
it finds itself. Suidwes submits that it is in 
severe financial distress and has suffered 
severe financial losses in the last few years. 
Suidwes argued that it is now unable to pay 
its short-term financial obligations and its 
business may collapse in the near future 
if the proposed merger is not approved. 
In this regard, Suidwes has requested the 
Commission to consider the proposed 
merger on an expedited basis, requesting 
that a decision be made before the end of 
May 2020.

The Commission investigation found that 
the proposed merger will likely result in 
a substantial lessening of competition in 
the grain storage markets and associated 
grain trading markets in which Senwes 
and Suidwes operate. The proposed 
merger results in loss of competitive rivalry 
between Senwes and Suidwes in parts of 
the Free State and North West provinces 
where their operations overlap. Further, 
several third parties raised concerns in 
relation to potential increases in storage 
fees and loss of competitive rivalry that will 
likely negatively impact farmers. However, 
given the public interest benefits that arise 

from the proposed transaction especially 
if regard is had to the various scenarios 
that may apply should the transaction fail, 
the Commission and the merging parties 
initially agreed on conditions which, in the 
Commission’s view, address the concerns 
arising and secure a positive outcome from 
a public interest perspective.

The conditions initially proffered involved 
Senwes proposing to create a credible 
black owned agricultural company which 
will be vertically integrated covering several 
levels of the grain supply chain. The merged 
entity will do so through a combination 
of the divestiture of various silos (i.e. Jan 
Kempdorp, Amalia and Vryburg concrete 
silos) and Senwes ceding its SAB barley 
contract to the new entity, as well as 
endeavouring to sell its 34% interest in 
Botselo Mills, and other commitments 
to provide various services in the future 
to assist the new entity to expand its 
operations and to become fully operative. 
The concrete silos offered for divestiture 
included one Senwes silo (Jan Kempdorp) 
in one of the identified overlapping regions 
and 2 Suidwes silos (i.e. Suidwes Amalia 
and Suidwes Vryburg concrete silos) which 
fall outside of the identified overlapping 
areas. Further, the proposed merger will 
save approximately 934 jobs at Suidwes. 

Following referral of the matter, the 
Competition Tribunal requested the 
Commission to make further submissions, 
including testing the veracity and 
adequacy of the ‘to be divested’ silos, and 
specifically establish whether they would 
sustain a potential entrant as intended. The 
Commission assessed the viability of the 
3 offered silos by considering the location 
of the silos, the levels of grain production 
in the location of the silos, the capacities 
and utilisations of these silos as well as 
the views of third parties regarding these 
3 silos. Upon testing the conditions with 
the third parties, the Commission learnt 
that the offered silos were inadequate and 
unlikely to sustain any new entrant for a 
variety of reasons. 

Following this, the Commission requested 
the parties to consider divesting alternative 
silos instead, particularly those located in 
the overlapping and high grain producing 
areas. The merging parties reconsidered and 
offered to divest Suidwes’ Wolmaransstad, 
Strydpoort and Jan Kempdorp silos, all of 
which are located in overlapping areas. 
The merging parties also offered to divest 
the Suidwes Africum Mill which is co-
located with the Wolmaransstad silo. This 

offer addresses the shortcomings of the 
previous Botselo Mill offer which may not 
have materialized in the event of the other 
shareholders exercising their pre-emptive 
rights. Upon further testing with third 
parties, the Commission found that these 
silos are unlikely to address the competition 
concerns identified by the Commission in 
its investigation. 

In line with the submissions and information 
from third parties, the Commission 
invited the parties to consider divesting 
alternative silos that have been commonly 
identified by third parties and lie in the 
overlapping areas with sustainable grain 
production, and have high utilisation 
rates as well as large capacities for grain 
storage. These are Suidwes Christiana, 
Suidwes Wolmaransstad and Suidwes 
Bamboesspruit or alternatively Senwes 
Bothaville silo. The Commission is of the 
view that these silos meet the above-
mentioned criteria that would, when taken 
together, represent an offer of silos that is 
sufficient to sustain a new entrant. 

The merging parties rejected the 
Commission’s proposal to divest 
the Suidwes Christiana, Suidwes 
Bamboesspruit and Senwes Bothaville 
silos in addition to Suidwes Wolmaransstad 
citing that their offer is a bona fide 
submission that adequately addresses 
the concerns identified. Given that there 
has been no workable remedy agreeable 
between the Commission and the merging 
parties that addresses the identified harm, 
the Commission proposed the merger be 
prohibited. 

Case number: 2020Apr0025 Gatsby 
Security SPV (Pty) Ltd and Cell C 
Limited

The The Commission recommended that 
the Tribunal approves the transaction 
whereby Gatsby Security SPV (Pty) Ltd 
(Gatsby SPV) intends to acquire certain 
assets of Cell C Limited (Cell C) (excluding 
Cell C’s spectrum) which include Cell C’s 
current pre-paid subscriber base, the Cell 
C brand and any technology required to 
deliver services seamlessly to the pre-paid 
subscriber base (Target Assets) subject to 
public interest conditions.  

The Gatsby SPV will be controlled by a trust 
that was, at the time of the Commission’s 
recommendation, yet to be formed. The 
sole purpose of the trust would be to hold 
100% of the shares in Gatsby SPV (the 
Trust). The trustees of the Trust would be 

Phase
Turnaround times 

Target met / Not (Year)
Q1 2020/2021

Phase 1 15 Target met

Phase 2 33 Target met

Phase 3 intermediate 58 Target met

Phase 3 Large 97 Target met

Source: M&A’s construction

Table 1 below highlights the turnaround times for the different cases finalised in Q1. As noticeable from Table 1, the Division has met 
turnaround times for all cases.   

   Table 1:  Summary of average turnaround times, Q1

C. SECTOR ANALYSIS

Most cases that the Commission 
assessed in Q1 were in the manufacturing 
sector (35%). Other sectors that have 
shown higher proportion of notifications 
were wholesale trade (8%), property 
(11%) Transportation and storage (5%), 

finance (8%), mining (11%), information 
technology and telecommunications (5%) 
and health (5%). The other sectors of the 
economy such as electricity, gas steam and 
air, professional, scientific and technical 
services, agriculture and construction etc 
had less than 5% of cases notified in this 
period. Figure 3 below depicts the sectors 

in which mergers took place in Q1. It is 
important to also note that generally the 
Commission processes a lot of mergers in 
the property sector, a majority of which are 
large mergers, however, the Commission 
saw a decline of property mergers and 
a rise of mergers in the manufacturing 
sectors in Q1.

   Figure 3: Mergers finalised by sector, Q3

Finance 8%

Property 11%

Agriculture  3%

Mining 11%

Construction 3%

Wholesale 8%

Professional, scientific & 
technical activities  3%

Manufacturing 35%

Information and 
Communication Technology 5%

Source: M&A’s construction

Transportation 
and storage 5%

Health  5%

Electricity, gas, steam and air conditioning supply 3%
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are listed companies and are not controlled 
by any single shareholder. AfroCentric 
Investment and its subsidiaries will 
collectively be referred to as the AfroCentric 
Group.

DENIS is controlled by EOH Abantu, which 
is in turn controlled by EOH Holdings Ltd, 
a listed company which is not controlled by 
any single shareholder.

The Commission considered the activities 
of the merging parties and found that 
the proposed transaction results in a 
horizontal overlap in the provision of 
managed healthcare services, more 
specifically in the provision of dental 
managed healthcare services.  Further, the 
Commission also found that the merging 
parties offer complementary services in 
that managed dental care services form 
part of the broad range of managed health 
care services which AfroCentric offers 
to medical schemes; and the managed 
dental care services offered by DENIS can 
be sold together with the administration 
services which AfroCentric as a licenced 
administrator offers to medical schemes.

In the narrow market for the provision 
of dental managed care services, the 
Commission found that the AfroCentric 
Group is currently not a significant player 
(with estimated market share of less than 
2%) whereas DENIS is already a dominant 
player with an estimated market share of 
above 70%. Thus, the proposed transaction 
will not significantly alter the structure of 
the market. Post-merger, Afrocentric will 
continue to face competition from other 
players such as Dental Risk Company 
and MMI Dental Risk. The merging parties 
submit that dentistry accounts for 3% of 
the total spend by medical aid schemes.

In the broad market for managed health 
care service, the Commission found the 
merged entity will have an estimated 
market share of 36%, with an accretion 
of 5%. In light of the low market share 
accretion, the Commission is of the view 
that the proposed transaction is unlikely to 
change the structure of the broad market 
for managed health care services. Further, 
the Commission notes that the merged 
entity will continue to face competition from 
a number of players such as Discovery 
Health, Universal Health, Old Mutual 
Healthcare, Metropolitan Health Risk 
Management and Providence Healthcare 
Risk Managers amongst others.

In the market for the provision of medical 

scheme administration services, the 
Commission found that AfroCentric Group 
is a significant player with an estimated 
market share of 32.30%. The AfroCentric 
Group competes with the likes of Discovery 
Health (32.45%), Metropolitan Health 
(16.97%), and MMI Health amongst others. 
The target firm is not active in this market. 
As such, there is no overlap between the 
activities of the merging parties in this 
regard. However, given the complementary 
nature of the merging parties services, the 
Commission also considered this market 
for the purposes of its portfolio effects 
assessment. 

In light of the above, the Commission 
considered both a unilateral effects theory 
of harm (that is, whether AfroCentric will be 
able to unilaterally increase its prices in the 
provision of managed dental care services 
post-merger) and a portfolio effects and/
or the foreclosure theory of harm given the 
complementarity of the merging parties’ 
activities. 

Unilateral assessment 

The Commission found that the AfroCentric 
Group and DENIS are not close competitors 
as the Acquiring Group does not focus 
on the dental managed care services. 
This was also confirmed by customers 
and competitors contacted by the 
Commission.  According to customers of 
the merging parties, the closest competitor 
to DENIS is Dental Risk Company (DRC). 
However, through its investigation, the 
Commission established that there are 
several other players active in the market 
such as MMI Dental Risk Management, 
Supplementary Health Services, Discovery 
Health, Universal Health, Agility Health, 
Metropolitan Health Risk Management and 
Knowledge Objects Healthcare amongst 
others.  

In light of the above, the Commission is 
of the view that the proposed transaction 
is unlikely to result in significant merger-
specific unilateral effects concerns in the 
market for the provision of managed dental 
care services.    

Portfolio effects assessment 

As a direct result of the merger, 
AfroCentric, a licenced medical aid 
scheme administrator and a managed care 
service provider to medical aid schemes, is 
acquiring a dominant player in the narrow 
market for the provision of managed 
dental care services. Managed dental care 

services are also offered to medical aid 
schemes. The Commission had received 
various concerns from industry participants 
who indicate, amongst others, that the 
proposed merger will result in AfroCentric 
dominating the industry. 

In assessing the portfolio effects, the 
Commission considered whether 
AfroCentric will be able to leverage the 
dominance of DENIS in the provision 
of managed dental care services to 
the broader market for the provision of 
managed care services. 

The Commission found that the merging 
parties will have the ability and incentive to 
leverage the dominant position of DENIS 
in the narrow market for the provision 
of managed dental care services to the 
broader market for managed care services. 
However, the Commission found that there 
are other players in the market that can 
replicate the offering of the merged entity 
should the merged entity engage in any 
anticompetitive bundling strategy. This 
amongst others Discovery Health; MMI 
Group (including Metropolitan Health and 
Momentum Health), Universal Health, and 
Sechaba Medical Solutions. These players 
are able to provide different types of 
managed care services that the AfroCentric 
Group will be able to offer post-merger. 

The Commission also found that 
AfroCentric Group would not obtain 
significant additional clients from the 
transaction. 

The Commission also assessed whether 
the AfroCentric Group will have the ability to 
combine/bundle its administration services 
with managed dental care to obtain or 
enhance its position in the administration 
market. The Commission found that the 
merging parties will have both the ability 
and incentive to engage in such a strategy, 
but the merged entity will be constrained by 
customers (medical aid schemes). Medical 
aid schemes determine the service they 
require from managed care providers and 
appoint different service providers through 
a tender process. The Commission also 
found that there are at least 4 (four) players 
active across all levels of the value chain 
that can replicate the service offering of the 
merged entity.  

The Commission is thus of the view that 
the proposed merger will not result in 
AfroCentric being able to offer a unique 
product to medical aid schemes as it 
will continue to face competition from 

Professional Trustee and, at the time of the 
Commission’s recommendation, were yet 
to be appointed.

Gatsby SPV is a newly incorporated 
special purpose vehicle which has 
been incorporated specifically for this 
proposed transaction and has offered 
to provide security to a consortium of 
lenders (Lenders) for purposes of Cell C 
Limited (target firm) receiving a new term 
facility from such Lenders (Term Facility). 
The identity of the Lenders has not been 
confirmed but the Acquiring Firm indicates 
that the Lenders will likely comprise the top 
five South African banks. 

The primary target firm comprises of certain 
assets of Cell C Limited (Cell C) (excluding 
Cell C’s spectrum) which include Cell C’s 
current pre-paid subscriber base; the Cell 
C brand and any technology required to 
deliver services seamlessly to the pre-paid 
subscriber base (Target Assets). Cell C 
provides voice and data services to mobile 
customers, and also partners with fibre 
network operators to provide fibre services. 
The company also services business 
clients through voice and mobile data, 
value added services such as cell phone 
insurance and number portability, telecom 
expense management, and also acts as a 
Wireless Application Service Provider. 

The Commission considered the business 
activities of the merging parties and found 
that the proposed transaction does not 
result in a horizontal overlap because the 
Gatsby SPV does not conduct any business 
activities and the Acquiring Group is not 
active in the telecommunications market 
in competition with the Target Assets. As 
such, the Commission formed the view 
that the proposed transaction is unlikely to 
change the structure of the market. 

In addition, the Commission noted that the 
Target Assets will continue to be managed 
and utilized by Cell C post-merger, with 
Cell C benefiting from the revenue derived 
from the Target Assets and with Cell C 
continuing to set prices for the Cell C pre-
paid subscriber base after the merger. The 
Commission noted that the merger will 
ensure that Cell obtains additional working 
capital from the Lenders and Gatsby SPV 
will hold the Target Assets in guarantee for 
the Cell C loan, should it default. 

Considering the above, the Commission 
formed the view that the proposed 
transaction is unlikely to substantially 
prevent or lessen competition in any 

market in South Africa.

Despite the above finding, the Commission 
noted the merging parties were not in a 
position to confirm who will be appointed 
as trustees. Therefore, the Commission 
formed the view that the proposed 
transaction may raise competition 
concerns, such as inter alia, information 
exchange should the trustees involve 
individuals from firms that compete with 
Cell C. To remedy this potential risk, the 
Commission recommended that the 
proposed transaction be approved subject 
to conditions that Gatsby SPV and/or the 
Trust will not be owned/controlled by firms 
that compete or may compete with Cell C 
or firms that have a vertical relationship with 
Cell C (other than a lending relationship).

Notwithstanding the above, the 
Commission noted that the merging parties 
submitted that Gatsby SPV will enter into 
a second roaming agreement with an 
unidentified mobile network operator 
(MNO) that has national coverage (Second 
Roaming Agreement) to ensure Gatsby 
SPV can continue offering services to its 
pre-paid customers without interruption, 
should Cell C default on its loan to the 
Lenders. The merging parties submit that 
Gatsby SPV, with the assistance of Buffet 
Investments (Pty) Ltd, will negotiate the 
second roaming agreement with either 
Vodacom Group Limited or MTN Group 
Limited (the Commission understands that 
these are the only MNOs that have national 
coverage) to provide roaming services to 
Gatsby SPV’s Target Assets should Cell C 
default on the Term Facility. The merging 
parties submit that, at this phase, the 
Target Assets will remain within the full 
control and ownership of Gatsby SPV and 
as such the Second Roaming Agreement 
will not constitute a merger as defined in 
section 12 of the Act.

Despite the merging parties’ view that 
the Second Roaming Agreement will not 
constitute a merger (the parties view it as 
a commercial agreement), the merging 
parties indicate that this agreement is 
a critical component of the proposed 
transaction and request the Commission to 
approve the Second Roaming Agreement 
as part of the merger approval process. 
The merging parties indicate that should 
the competition authorities not approve the 
Second Roaming Agreement, the proposed 
transaction will not be implemented, and 
Cell C will not receive the proceeds of the 
Term Facility from the Lenders.

The Commission notes that the Second 
Roaming Agreement had not yet been 
drafted. Therefore, the merging parties did 
not (and could not) provide any agreement 
to the Commission for its independent 
assessment of whether it would constitute 
a merger. The Commission is of the view 
that it does not have jurisdiction to make 
a recommendation or a decision regarding 
a transaction that does not constitute a 
merger. The Commission therefore limited 
its assessment only to the merger before it 
(being the acquisition of the Target Assets 
by Gatsby SPV) and it did not assess the 
Second Roaming Agreement, which on 
the merging parties’ own version, does 
not constitute a merger. In any event, the 
Commission cannot assess the competitive 
effect of a transaction such as the Second 
Roaming Agreement in which the other 
party has not even been identified. As such, 
the Commission confined its assessment 
to the impact of the Target Assets being 
acquired by Gatsby SPV on competition in 
South Africa. 

The proposed transaction raises no public 
interest concerns.

The Commission therefore recommended 
that the proposed transaction be approved 
with conditions specifying that Gatsby 
SPV and/or the Trust will not be owned/
controlled by firms that compete or may 
compete with Cell C or firms that have a 
vertical relationship with Cell C (other than 
a lending relationship).

Case number: 2020Feb0006: 
AfroCentric Health (RF) Proprietary 
Limited and Dental Information 
Systems Proprietary Limited                          

On 06 February 2020, the Competition 
Commission (Commission) received 
a notice of a large merger whereby 
AfroCentric Health (RF) Proprietary Limited 
(AfroCentric Health) intends to acquire 
100% of the issued share capital of Dental 
Information Systems Proprietary Limited 
(DENIS) from EOH Abantu (Pty) Ltd (EOH 
Abantu). On completion of the proposed 
transaction, the AfroCentric Group will own 
and control DENIS. DENIS will operate as a 
separate legal entity within the AfroCentric 
Health. 

AfroCentric Health is ultimately controlled 
by AfroCentric Investment Corporation 
Ltd (AfroCentric Investment) with a 
shareholding of 71.3% and Sanlam Ltd 
(Sanlam) with a shareholding of 28.7%.  
Both AfroCentric Investment and Sanlam 
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FAWU has been given an opportunity to 
respond to the Merged Entity’s response. 
FAWU’s response is anticipated by 7 April 
2020. 

The MNU team, however, notes that 
in relation to the Second Complaint, 
the Merged Entity has indicated that 
it is still consulting with the remaining 
affected employees as some of them 
have agreed to be redeployed and 
others have requested to be voluntarily 
retrenched. Both FAWU and the merged 
entity confirm that no retrenchments 
have been implemented although FAWU 
considers that the imminent nature of the 
retrenchments constitutes a breach of the 
moratorium on retrenchment. Given the 
national lockdown, the merged entity has 
indicated that the ongoing consultation 
process will only recommence post the 
lockdown. 

It is however important to also note 
that SAB has ultimately retrenched 317 
employees at the end of June 2020.The 
MNU team has been in consultation with 
SAB regarding these retrenchments.  The 
MNU team is still awaiting information 
from the merging parties regarding 
the aggregate number of current SAB 
employees in order to compare this 
against the total number of employees 
as at the closing date of the merger. This 
information is crucial for a determination 
of whether or not the conditions have 
been breached. This complaint is likely to 
be finalised in Q2. 

Ceva Logistics A.G. and AMI Worldwide 
Limited – 2020Mar0017

The Commission approved the 
matter between Ceva Logistics (Ceva 
Logistics) and AMI WorldWide Limited 
(AMI WorldWide), with public interest 
conditions (employment), on 27 May 
2020. The Commission has received 
concerns that the merging parties have 
breached the merger conditions imposed 
in the abovementioned merger. The 
Complainant, who is an employee of Ceva 
Logistics, alleges that Ceva Logistics had 
already started consulting employees with 
a view to effect the retrenchments by 30 
June 2020. The Commission is aware that 
the proposed transaction was approved 
with conditions that only certain category 
of employees, those in management, may 
be retrenched with a limit of 10 employees. 

The complainant in this matter also 
alleges that the number of employees 

who were consulted by Ceva Logistics 
and likely to be retrenched by 30 June 
2020 is approximately 40, some of which 
are not in management positions. The 
complainant further alleges that Ceva 
Logistics sent the retrenchment notices to 
the employees on or about 12 May 2020 
and the first consultation was held on 21 
May 2020. This is against the backdrop 
that this proposed merger was only 
approved by the Commission on 27 May 
2020. This is also an ongoing investigation 
and the Commission has since received 
some information from the parties and this 
will be assessed in Q2.

ChronMin (Pty) Ltd and Chronimet 
Chrome S.A. (Pty) Ltd – 2019Sep0020

On 18 November 2019, the Commission 
approved, with public interest conditions, 
an intermediate merger whereby 
ChronMin (Pty) Ltd intended to acquire 
Chronimet Chrome S.A. (Pty) Ltd. This 
merger was notified to the Commission on 
03 September 2019. 

The acquiring firm, ChronMin (Pty) Ltd, is 
owned by ChromTech Group which is in 
turn controlled by ChromTech Holdings 
(Pty) Ltd. The nature of the concerns raised 
relate to the shareholding in the target 
firm. The target firm is Chronimet Chrome 
S.A. (Pty) Ltd which is wholly owned and 
controlled by Chronimet Mining A.G., a 
company based in Germany. In South 
Africa, Chronimet Chrome S.A. (Pty) Ltd 
controls Chronimet Chrome Mining S.A. 
(Pty) Ltd as to 74%. The remainder of the 
shareholding is held by Oakwood Trading 
(Pty) Ltd – the complainant. 

The complainant, Oakwood Trading, 
alleges that in August 2019, Chronimet 
Chrome S.A. which has 74% shareholding 
in Chroniment Chrome Mining S.A. (Pty) 
Ltd, appointed 2 directors being Mrs. 
Ross Miles and Mr. Nicholas Kingaby to 
the board of Chronimet Chrome Mining 
S.A. (Pty). Oakwood Trading indicates 
that it objected to this appointment 
because, in their view, this constituted a 
conflict of interest as these 2 individuals 
were consultants to ChromTech Group/
ChronMin (the Acquirer). The appointment 
was ultimately effected on 12 August 
2019. 

The complaint relates to the alleged 
prior implementation of the merger by 
ChromTech/ChronMin (the Acquirer). 
Oakwood Trading (Pty) Ltd alleges 
that the appointment of Mr. Miles and 

Kingaby by its fellow shareholder in 
Chronimet Chrome Mining S.A. (Pty) Ltd, 
being Chronimet Crome S.A. (Pty) Ltd, 
constitute a prior implementation because 
the 2 individuals were known consultants 
of ChromTech (the Acquirer) – in other 
words, it is alleged that ChromTech is the 
one that made those appointments and 
not Chronimet Chrome S.A. (Pty) Ltd. 

Therefore, it appears that the problem is 
the relationship between Mr. Miles, Mr. 
Kingaby as well as ChromTech, before 
the merger, as well as how Chronimet 
Chrome Mining S.A. (Pty) Ltd decided to 
appoint these 2 individuals to the board 
of Chronimet Chrome S.A. (Pty) Ltd. The 
Commission is still investigating these 
allegations and has already sent an 
information request to the parties on 17 
June 2020. The parties have indicated 
that they are still gathering the relevant 
information and will revert as soon as 
possible. This investigation is likely to be 
concluded in Q2.

Gatsby Security SPV (Pty) Ltd and Cell 
C Limited – 2020Apr0025

The Commission recently investigated and 
recommended to the Competition Tribunal 
that the proposed merger between 
Gatsby Security SPV (Pty) Ltd and Cell 
C (the merger) be approved, with certain 
structural and behavioural conditions. The 
Commission, however, did not impose 
any employment conditions as in its 
investigation, it found that it is unlikely that 
the merger would give rise to employment 
issues. The Commission has since become 
aware of various media reports that Cell C 
is likely to embark on retrenchment drive, 
which will result in approximately 40% of 
staff being retrenched. The Commission 
has since requested and received 
detailed information from the parties. This 
investigation is likely to be concluded in 
Q2. 

Multichoice, Netflix and Amazon Prime 
agreements

The unit received a directive from the 
Commission Meeting to investigate 
whether the agreements that Multichoice 
concluded with Amazon Prime and Netflix 
constitute a merger. This is flowing from a 
complaint that was lodged by a member 
of the public with the Commission after 
various media platforms carried the 
news that Multichoice, Amazon Prime 
and Netflix have entered into various 
agreements that are likely to be in breach 

other players that are able to replicate 
any possible offering by AfroCentric to 
medical aid schemes. In light of this, 
the Commission is of the view that the 
proposed merger is unlikely to result in 
substantial portfolio effects. 

In addition, the Commission notes that 
membership of DENIS’s network is voluntary 
and non-exclusive. DENIS’s membership 
currently amounts to approximately 1900 
dental practices out of a market of 2500. 
The benefits to members include assured 
scheme member visits, transparent benefit 
sets and claims settlement terms, as well 
as improved ease of practice management.

Considering the above, the Commission is 
of the view that the proposed transaction 
is unlikely to substantially prevent or lessen 
competition. The proposed transaction 
does not raise other public interest issues. 
Taken as a whole, the Commission is of 
the view that the proposed transaction is 
unlikely to substantially prevent or lessen 
competition.

E. COMPLIANCE AND IMPACT    
     OF REMEDIES IMPOSED IN Q4

The Mergers Notification Unit (MNU) closed 
2 conditions during Q1 of the 2020/21 FY. 
During Q1, MNU dealt with 7 investigations 
on complaints relating to alleged breach of 
conditions, alleged breach of undertakings 
made in mergers approved without 
conditions and possible notifiable mergers. 
This report will also highlight the number 
of conditions closed and conditional 
approvals in Q1. 

(a) Monitoring Pending Conditions 

At the commencement of Q1, the 
Commission was monitoring two-hundred 
and twenty one (221) cases where 
conditions have been imposed. At the end 
of Q1, two (2) conditions were closed and 
six (6) new conditions were added to the 
conditions monitoring list. Therefore, as at 
the end of Q1, the Unit was monitoring two 
hundred and twenty-five (225) conditions. 

(b) Closing of lapsed conditions 

In the matter between Hudaco Trading 
(Pty) Ltd and the Boltworld Business 
(2018Mar0001), the conditions required 
the merging parties not to retrench any 
employees for a period of 2 years from 
implementation date. The compliance 
affidavits submitted by the merged 
entity indicates that it complied with the 

conditions, as it did not retrench any 
employees during the moratorium period. 
The Commission Meeting approved 
the MNU Team’s recommendation for 
the termination of the condition on 30 
June 2020. The conditions have since 
been terminated and removed from the 
monitoring list.

In the matter involving Rhodes 
Food Group (ty) Ltd and MA Baker 
Companies, the conditions obliged the 
merged entity not to effect any merger 
specific retrenchments for a period of 
three years from the implementation 
date of the merger. On 03 April 2018, 
the Merged Entity submitted its first 
compliance affidavit detailing that they 
have not retrenched any employees. 
The second compliance affidavit was 
submitted on 02 April 2019. The third and 
final compliance affidavit was submitted 
on 27 March 2020, confirming that the 
Merged Entity has fully discharged its 
obligation in compliance with clause 
3.1 of the Conditions. The Commission 
Meeting approved the MNU Team’s 
recommendation for the termination of the 
condition on 14 April 2020. The conditions 
have since been terminated and removed 
from the monitoring list.

(c) Summary of Complaints 
      Investigated by the Unit

Coca-Cola Bottling Beverages merger

This is an ongoing investigation which 
was carried over into Q1 of the 2020/2021 
FY. As background, the Commission 
received a complaint from the Food and 
Allied Workers Union (FAWU) alleging that 
the Merged Entity had breached Clause 
9.1 and Clause 9.2 of the conditions 
by identifying 1,703 bargaining unit 
employees for retrenchments. FAWU 
indicated that the Merged Entity justified 
the retrenchments as operational 
requirements due to the impact of the 
Health Promotions Levy, informally known 
as the “sugar tax”. 

The Unit extensively investigated 
the complaint and found that the 
retrenchments proposed within the 
Merged Entity are merger specific and 
recommended that the Commission 
Meeting issue a Notice of Apparent 
Breach. The Notice of Apparent Breach 
was issued by the Commission during 
Q3 of the 2019/20 FY. Subsequently the 
Merged Entity has provided submissions 
arguing that no breach has occurred to 

the Commission and these are still being 
considered by the Commission.
 
The Coca-Cola Company and Coca-
Cola Beverages Africa (CCBSA) merger

The Commission received a complaint 
from CCBSA related to the SAB Zenzele 
Scheme. The conditions required that 
former SAB employees that would be 
transferred to CCBSA as a result of the 
merger (the “Former Employees”) would 
continue to remain part of the Zenzele 
Scheme. It is alleged that this condition 
was breached when in November 
2019, SAB paid Zenzele Scheme an ad 
hoc allocation (the “2019 Allocation”). 
However, this allocation excluded 
the Former Employees. On 30 March 
2020, the Tribunal granted the Former 
Employees interim relief providing that 
the merged entity set aside R52 million to 
be used to satisfy the Former Employees’ 
claims to access the 2019 Allocation, 
pending the outcome of the Commission’s 
investigation of the complaint. 

The Unit completed its investigation of the 
complaint and it sent a memorandum to 
the Commission Meeting recommending 
that the Commission issue a Notice of 
Breach. The Commission issued the 
Notice of Apparent Breach on 17 April 
2020 and SAB was required to respond 
to Breach Notice by 5 May 2020. On 4 
May 2020, SAB submitted a letter and 
requested the Commission to grant it 
an extension to submit the remedial 
plan until the lockdown has been lifted. 
The Commission has since granted the 
parties an extension until 5th of November 
2020 so they can undertake the required 
consultations as requested in their letter. 

AB InBev and SABMiller merger

The Commission received 2 complaints by 
the Food and Allied Workers Union (FAWU), 
wherein FAWU alleges that the Merged 
Entity has breached the employment 
Conditions. The first complaint relates to 
a retrenchment of 31 employees in Cape 
Town that were implemented in November 
2019 (“First Complaint”) and the second 
complaint relates to the anticipated 
retrenchment of up to approximately 500 
employees (“Second Complaint”). 
The MNU team is investigating both 
complaints and has received submissions 
from the Merged Entity and FAWU with 
regards to the First Complaint. Regarding 
the Second Complaint, the Merged Entity 
has responded to the allegations and 
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of the Competition Act. The Unit, together 
with team members from Legal Services 
and Market Conduct Divisions, has been 
tasked with assessing different aspects 
of the agreements. The Unit together 
with other members from Legal Services 
and Market Conduct Divisions will 
assess whether or not these agreements 
constitute a merger. The Commission may 
mero motu also extend its assessment 
on numerous attributes such as whether 
or not these agreements may or may not 
breach other facets of the Competition 
Act.

Google LLC and Fitbit Inc

On 27 February 2020, the Competition 
Commission (Commission) became aware 
of Google LLC’s (Google) intention to 
acquire control over Fitbit Inc (Proposed 
Transaction). As such, the Commission 
wrote to Google to ascertain further 
details about the Proposed Transaction 
and its notifiability in South Africa.1 

On 27 March 2020, the merging parties’ 
legal representatives wrote to the 
Commission confirming that Google 

1 Letter from the Commission to Google dated 3 March 2020.

intends to acquire the entire issued and 
outstanding shares in Fitbit for a total 
value of approximately US$2.1 billion. 

The merging parties submitted that the 
Proposed Transaction has not been 
notified to the Commission because it 
constitutes a small merger in terms of 
the Act in South Africa. To this end, the 
merging parties submit that Fitbit has 
no subsidiaries, employees, or assets in 
South Africa. However, Fitbit generated 
sales from South Africa of approximately 
R73 056 673 during the 2019 financial 
year. As such, the merging parties submit 
that the Proposed Transaction does not 
trigger any thresholds for mandatory 
notification to the Commission.

On 30 April 2020, the Commission issued 
Form CC 9, a directive, to the Parties to 
file a small merger in terms of section 13 
(3) of the Competition Act 89 of 1998, as 
amended (Act). In terms of Rule 25(2) of 
the Rules for the Conduct of Proceedings 
in the Competition Commission, the 
Parties are required to fulfill the notification 
requirements within 20 business days after 
receiving the Form CC9. The 20 business 

days within which the Parties are required 
to file the small merger expired on 29 May 
2020. 

The parties have since approached the 
Commission requesting an extension up 
to and including the 6th July 2020. The 
Commission granted the merging parties 
an extension to file this small merger on or 
before 6 July 2020.
 

(d) Conditions imposed on cases 

During Q1, the Commission approved 5 
cases with conditions and recommended 
to the Competition Tribunal that 1 
case be approved with conditions. The 
Competition Tribunal ultimately agreed 
with the Commission’s recommendation. 
These cases are depicted in Table 1 below. 
Majority of the conditions imposed were 
public interest, employment, conditions in 
the main where the Commission imposed 
moratoriums for 2 years. However, there 
are other pioneering conditions such as the 
Gatsby and Cell C where future potential 
structural concerns were addressed. 

Case 
Number

Primary 
Acquiring 

Firm

Primary 
Target 
Firm

Market Condition

2020Feb0022 Fiat Chrysler 
Automobiles 
N.V.

Peugeot S.A. Vehicle 
dealership

Public Interest: Employment 
Moratorium on merger related retrenchments for a 
period of 2 years from the implementation date.

2020Feb0010 Chrome 
Production 
Holdings (Pty) 
Ltd

Lanxess 
Chrome 
Mining (Pty) 
Ltd

Mining of 
chrome

Public Interest: Employment
The merging parties to commit to Employment 
Timeplan which state the number of jobs to be 
created, and the prevailing market conditions under 
which such employment must be created over a 
horizon of 3 years. 

2020Feb0002 Elanco Animal 
Health Inc

Bayer A.G. 
Animal Health 
business

Animal health Public Interest: Employment 
Moratorium on retrenchments at the target firm for a 
period of 2 years from the implementation date.  

Divestiture 
Elanco or the Merged Entity shall dispose of the South 
African Divestiture Business to the Purchaser within 
the Divestiture Period.

2020Apr0025 Gatsby Security 
SPV (Pty) Ltd

Cell C Limited Information 
Com-
munication 
Technology

Conditions

The Merging Parties shall ensure that:

• No firm or individual that competes or may 
compete with Cell C or firms that have a vertical 
relationship with Cell C (other than a lending 
relationship) holds or will hold an economic interest 
in the Acquiring Group.

• No current shareholder of Cell C holds or will hold 
an economic interest in the Acquiring Group.

• The trustees appointed to the Trust are employees 
of a Professional Trustee.

APPOINTMENT OF TRUSTEES

• The Merging Parties shall propose Trustees for the 
Commission’s written approval within 20 (twenty) 
Days of the expiry of the Implementation Date or 
such extended period that may be agreed upon 
between the Commission and the Merging Parties.

• The proposal shall contain such information 
required for the Commission to determine whether 
the proposed Trustees comply with clauses 3.1.2 
to 3.1.4 of the Conditions.

The Commission shall have the discretion to 
approve or reject the proposed Trustees in writing. 
Such approval shall not be unreasonably withheld 
or delayed and shall be withheld if the proposed 
Trustee does not comply with clauses 3.1.2 to 3.1.4 
of the Conditions. Should the Commission reject the 
proposed Trustees, the Commission must provide 
reasons explaining the rejection of the proposed 
Trustees and the process prescribed in this clause 
4 shall continue until the Commission approves the 
proposed Trustees.

   Table 2:  List of cases approved with conditions by the Commission in Q1

Case 
Number

Primary 
Acquiring 

Firm

Primary 
Target 
Firm

Market Condition

2019Jul0051 HCI Invest 15 
HoldCo (Pty) Ltd

Zamani 
Marketing and 
Management 
Consultants 
(Pty) Ltd

Finance Employment condition

The Merging Parties shall not retrench any employees 
in South Africa as a result of the Merger.

Conditions relating to control

Should the nature of control that HCI Invest will have 
over the Target Firms as a result of the proposed 
Merger, change (extend beyond the exercise of 
oversights), post-implementation of the proposed 
Merger, the Merging Parties must notify such change 
of control to the Commission as a merger in the 
prescribed manner.

Joint bidding condition 

The Merging Parties shall within 10 (ten) Days of the 
Implementation Date amend the Governing Agreement 
by deleting clause 5 thereof which provides for joint 
bidding by the merging parties on a new National 
Lottery license.

   Table 2:  List of cases approved with conditions by the Commission in Q1
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Case 
Number

Primary 
Acquiring 

Firm

Primary 
Target 
Firm

Market Condition

2020Mar0017 Ceva Logistics 
A.G.

AMI 
Worldwide 
Limited

Transport and 
storage

Public Interest: Employment
The merging parties can only retrench 10 management 
employees and Moratorium on retrenchments for a 
period of 2 years from the implementation date.  

Apart from the employment conditions visible across most of 
the Table 1 above, the Commission also imposed structural 
conditions in the Elanco Animal Health merger. The Commission 
further imposed “future” employment conditions in the merger 
involving Lanxess Chrome and Chrome Mining Holding were the 
parties were required to commit to employment time plan. 

F. JOBS REPORT FOR Q4

The table 3 below provides an overview of the impact on jobs 
in Q1. Table 3 considers the number of jobs lost, the number of 
jobs saved and the number of jobs likely to be created through 
mergers and acquisitions that were finalised in Q1.

Month Jobs lost Jobs saved
Intended job 

creation
No. of cases Net effect 

April 0 0 0 0 0

May 10 1500 0 2 +1490

June 934 0 0 1 -934

Total 944 1500 0 3 +556

   Table 3:  Summary of the impact on jobs in Q1

Source: Commission’s calculations

In Q1, there was a net effect of +556 jobs on the 3 cases that 
were finalised. Majority of the effect on jobs took place in May and 
June 2020. In overall, MNU tracked 10 jobs that were lost in May 
2020, 934 jobs that were lost in June 2020 and 1500 jobs that 
were saved in May 2020. This brings to jobs saved total to 1500 
and 944 jobs that were lost. Therefore, the net effect on jobs in Q1 
was +556. The 944 jobs were lost in the warehousing and storage 

sector between May and June. All jobs that were saved were in 
the Information Communication Technology sector. The 3 cases 
with an impact on jobs are listed on Table 4 below.

The 3 cases that had an impact on employment as reflected in 
Table 3 above are provided in the below table for the sake of 
convenience: 

Case No. Acquiring Firm Target Firm Location Sector Jobs lost Jobs saved

2020Mar0017 Ceva Logistics A.G.
AMI Worldwide 
Limited

Western Cape
Warehousing 
and storage

10 0

2020Mar00772 Senwesbel Limited 
and Senwes Limited

Suidwes Holdings 
(Ringfenced) (Pty) Ltd

North West and 
Free State

Warehousing 
and storage 

934 0

Gatsby Security 
SPV (Pty) Ltd

Gatsby Security SPV 
(Pty) Ltd

Cell C Limited National ICT 0 1500

   Table 4:  Mergers with Impact on Jobs in Q1

Table 5 above indicates that the Commission imposed employment conditions on 6 cases. These cases related to the chrome mining, 
animal health, vehicle dealership finance and transport and storage sectors. 

G. FUTURE OUTLOOK

Economic conditions in South Africa are also predicted to be on the decline given the effects of the Covid-19 pandemic on the econ-
omy and the pending national shutdown on certain sectors of the economy. The Commission further projects a number of failing firms 
merger transactions being filed with the Commission that will have an impact on employment. The forecast shows that the Covid-19 
pandemic will contribute negatively to the already sluggish economy in South Africa and negatively affect merger activity in South 
Africa. 

Table 5 below provides details on the cases approved with employment conditions in Quarter 1

Case 
Number

Primary 
Acquiring 

Firm

Primary 
Target Firm

Market Condition

2019Jul0051 HCI Invest 15 
HoldCo (Pty) Ltd

Zamani 
Marketing and 
Management 
Consultants 
(Pty) Ltd

Finance Employment condition– 
The Merging Parties shall not retrench any employees in 
South Africa as a result of the Merger.

2020Feb0022 Fiat Chrysler 
Automobiles N.V.

Peugeot S.A. Vehicle 
dealerships

Public Interest: Employment – Moratorium on merger 
related retrenchments for a period of 2 years from the 
implementation date.

2020Feb0010 Chrome 
Production 
Holdings (Pty) 
Ltd

Lanxess 
Chrome 
Mining (Pty) 
Ltd

Mining of 
chrome

Public Interest: Employment – 
The merging parties to commit to Employment Timeplan 
which state the number of jobs to be created, and 
the prevailing market conditions under which such 
employment must be created over a horizon of 3 years. 

2020Feb0002 Elanco Animal 
Health Inc

Bayer A.G. 
Animal Health 
business

Animal health Public Interest: Employment – 
Moratorium on retrenchments at the target firm for a 
period of 2 years from the implementation date.  

2020Mar0017 Ceva Logistics 
A.G.

AMI Worldwide 
Limited

Storage and 
Transportation

Public Interest: Employment – 
The merging parties can only retrench 10 management 
employees and Moratorium on retrenchments for a period 
of 2 years from the implementation date.  

   Table 5:  List of cases approved with employment conditions by the Commission in Q1

Source: Competition Commission

2  The jobs that were saved in this matter were as a result of a prohibition of the merger and not imposition of conditions.
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INTERNATIONAL 
RELATIONS 
REPORT 

ACF Steering Committee meeting
15 July 2020

The Commission deems regional 
cooperation and as a priority and 
emphasises countries working toward 
strengthening common interests as well 
as promoting their authorities’ interests, 
through cooperation and dialogue as very 
important. The Commission continues 
to serve as chair and secretariat of the 
African Competition Forum (ACF). ACF 
plays a pivotal role in the region in terms 
of regional cooperation and development. 
On 15 July 2020 the ACF held a Steering 
committee meeting with a view to 
discussing the 2019 – 2020 progress 
report on capacity building, research, 
and upcoming Biennial conference. The 
meeting was attended by representatives 
from South Africa, Botswana, The 
Gambia, Kenya, Mauritius, Morocco and 

Senegal. The Chair and members noted 
that authorities have been negatively 
impacted by the COVID-19 pandemic 
particularly to decreased revenues 
which have resulted in authorities’ 
budget cuts. The meeting agreed upon 
ACF’s first virtual Biennial conference 
which is scheduled to take place in 
October 2020. The Biennial conference 
will reflect on issues brought about by 
the COVID-19 pandemic and what this 
means for competition regulators on the 
government. 

In terms of the African Continental Free 
Trade Agreement the Steering Committee 
agreed for the need to discuss and 
concretize ACF’s position on how the 

competition element would be framed 
under the regional integration agenda. 
Further, the ACF noted that innovative 
ways of training and experience sharing 
must be explored. The next meeting of 
the Steering Committee is scheduled to 
take place in September 2020. 

ACF Mergers training 
13 & 27 August 2020

The ACF Mergers capacity building 
training takes place annually and due 
to the pandemic the ACF held its first 
mergers capacity building training 
virtually. The objective of the training 
is merger capacity building for ACF 
members and the exchange experiences 

and information. The training was held 
virtually on 13 August 2020 and facilitated 
by representatives from the Federal Trade 
Commission of the United States of 
America, the Competition Commission 
of COMESA, the Competition and 
Tariff Commission of Zimbabwe, the 
Competition Commission of South Africa 
and the Competition Authority of Kenya. 
The training will cover the following topics: 

• Introduction to Merger Analysis and 
Investigative Techniques

• Market Definition

• Competitive Effects

• Remedies 

The merger training saw great 
participation levels from the continent 
with approximately 60 participants from 

South Africa, Botswana, Kenya, Lesotho, 
Mauritius, Seychelles, Zimbabwe, 
Namibia, Zanzibar, Nigeria and Angola 
along with representatives from the 
competition authorities of the regional 
economic communities of ECOWAS, 
SADC and COMESA.

OTHER DEVELOPMENTS ON THE CONTINENT

The Competition Commission (of 
Mauritius) clarifies the meaning of 
control as per its Act

The Competition Act 2007 of Mauritius 
(the “Act”) mandates the Competition 
Commission to review merger situations 
which are likely to substantially lessen 
competition. The definition of merger 
situation rests to an appreciable extent 
on the acquisition of control. The 
Competition Commission amended its 
Merger Guidelines on 3rd August 2020 to 
clarify how it will assess the acquisition of 
control. 

The amendments provide that there are 
three levels of controls as per the Act 
namely “material influence”, “de facto 
control” and “controlling interest”. The 
Merger Guidelines did not clearly explain 
these three types of control and how 
they will be assessed. This may have led 
to ambiguity in their interpretation with 
adverse implications on the enforcement 
of the merger control provisions of the Act, 
especially given that merger notification 
is voluntary in Mauritius, and parties may 
consult the guidelines to self-assess their 
transactions. 

The new section on ‘control’ in the Merger 
Guidelines explains clearly that (i) there 
are three levels of controls, (ii) that the 
acquisition of any of those level of control 
may be considered as an acquisition 
of control, and (iii) any increase from 
one level to another level may also be 
considered as an acquisition of control. It 
has also been explained how these levels 
of control will be assessed. 

A minor amendment has also been 
made to the provisions on failing firms 
in the Merger Guidelines to clarify the 
assessment framework of failing firms by 
the Competition Commission

CAK automates its services, increasing 
efficiency  

The Competition Authority of Kenya 
(CAK) has fully automated its technical 
processes, which includes filing of 
mergers and exemption applications 
as well as registering restrictive trade 
practices and consumer complaints.

The Case Management Systems (CMS), 
the “E-filing Portal”, has enabled the CAK 
increase its service delivery efficiency, 
reduce operational costs and facilitated 
its employees to work remotely in view of 
the COVID-19 pandemic.

For instance, it previously 
would take up to 4 hours 
to move files between 
Departments, but it now 
takes minutes, irrespective 
of the geographical location 
of the case officers. Parties 
to a transaction are also 
able to track, in real-time, 
the status of their lodged 
applications.

The E-Filing Portal is 
accessible via the link: 
https://competit ion.cak.
go.ke:444/  
CAK hosts 7th Annual 

Symposium & Capacity Building 
Workshop

The Competition Authority of Kenya 
(CAK) will on 25th September 2020 host 
its 7th Annual Competition Law & Policy 
Symposium under the theme Competition 
Policy in Times of Crisis. 

The panel discussions will focus on, 
among others, whether buyer power 
regulation is necessary, responsible 
manufacturing for consumer benefits 
and competition law enforcement in the 
next decade. The Symposium will be 
preceded by a three-day Annual Capacity 
Building Workshop which will see 
stakeholders trained on various topics 
through a series of Webinars taking place 
on 22nd, 23rd and 24th September 2020.  
The training topics include regulation of 
abuse of buyer power, merger analysis 
in regulated sectors, emergence of 
consumer agreements and their impact 
on consumer protection, strategic 
alliances & competition policy, and anti-
trust in times of crisis.

Further information is available here: 
https://cak.go.ke/sites/default/
files/2020-08/Annual%20Symposium%20
2020%20-%20%20Programme_0.pdf

By Precious Mathibe and Mapato Ramokgopa By Precious Mathibe and Mapato Ramokgopa 
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UNCTAD: Fighting Cross-Border 
Cartels Through International 
Cooperation in Times of Crisis” 
webinar and Cross border cartels 
book launch

On 22 July 2020, the Commission participated in a webinar hosted by the BRICS Competition Centre on “Fighting Cross-Border 
Cartels Through International Cooperation in Times of Crisis”. Professor William Kovacic moderated the webinar including opening 
remarks from Teresa Moreira who is Head of Competition and Consumer Policies Bureau of UNCTAD and Antonio Capobianco, Acting 
Head of the Competition Division within the OECD.
 
Dr Pierre Horna of UNCTAD also launched his new book entitled, “Fighting Cross-Border Cartels: The Perspective of the Young and 
Small Competition Authorities,” followed by a panel discussion, chaired Mr. Alexey Ivanov, Director at the BRICS Competition Law 
and Policy Centre and representatives from various competition authorities and private sector organisaitons across the world, namely:

• Ms. Marisa Tierno, Deputy Head, Cartel Unit, EU DG Comp
• Mr Hardin Ratshisusu, Deputy Commissioner, South African Competition Commission
• Dr Juan David Gutierrez, Director of the Latin American Chapter of ASCOLA and partner at Avante Abogados
• Mr. Dave Anderson, Managing Partner, Bryan Cave Leighton Paisner 
• Mr. Mukhamed Khamukov, Deputy Head, Anti-Cartel Division, FAS Russia
• Mr. Claudio Lombardi, Assistant Professor, KIMEP University

BRICS: Meeting of the Heads of the BRICS Competition 
Authorities 
 
On 23 July 2020, the Heads of BRICS competition authorities held 
a virtual meeting to discuss the authorities’ workplans. BRICS 
competition authorities noted the importance of the conclusion 
of the Memorandum of Understanding between the BRICS 
competition authorities on cooperation in the field of competition 
law and policy in May 2016. This laid the foundation of five-sided 
cooperation determining the main areas of interaction. The BRICS 

authorities extended the BRICS Memorandum of Understanding 
on cooperation in the field of competition law and policy for an 
open-end period by signing the Declaration. 

A Joint Statement of the Heads of the BRICS competition 
authorities on “Consolidating Efforts in Combating the Negative 
Economic Consequences of COVID-19” was agreed upon and 
adopted at the meeting. The Joint Statement emphasizes the 
importance of the work being done and the intention to further 
develop cooperation to fight against the consequences of the 
COVID-19pandemic. South Africa declared that the adoption of 
the document shows that the BRICS competition authorities use 
all possible formats and platforms for cooperation. 

The meeting also discussed the BRICS research centre, 
practical cooperation between BRICS competition authorities 
while investigating cases with cross-border effects and the 
consideration of cross-border mergers and acquisitions. The 
meeting also discussed the upcoming BRICS conference which 
will be hosted by the Peoples Republic of China in 2021.

INTERNATIONAL NEWS

OECD – ICN international cooperation and enforcement 
webinar-16 July 2020

On 16 July 2020, the Chief Economist of the Commission James 
Hodge participated in the ICN/OECD International cooperation 
and enforcement discussion. During the webinar broad areas for 
enforcement cooperation were discussed which included cartel 
detection and investigations, proactive conduct enforcement, 
alignment on merger assessment and remedies. 

From a regional perspective, the Commission emphasised how 
economies are more closely integrated providing more scope 
for cooperation. Same large companies tend to be present in 
regional economies which is likely to mean that a cartel detected 

in one country is likely to be present in another country in the 
region where the same firms operate. 

The Commission further set out that more mergers are 
simultaneously filed regionally and activity amongst larger 
firms invariably creates similar structural issues where common 
remedies can be applied. There is also a growing number of 
trading and logistics linkages which look at intense regional 
road, rail freight and air linkages. Similar market structure and 
development issues were raised where research was suggested 
to be a solution to driving proactive conduct enforcement and 
advocacy for regulatory and policy changes at a national level.

Further, the Commission highlighted that there have been some 
international cartels which had an effect in South Africa including 
those relating to international shipping and air freight, financial 
markets, commodity trading and automotive.

The discussion concluded by noting that cooperation remains 
important across all competition authorities.

International
Competition
Network

International Competition Network (ICN)

June 2020 marked the new year for ICN. The Commission 
will participate in the Steering Committee and is co-chair 
of the Unilateral Conduct Working Group. The ICN Annual 
Conference is scheduled to take place on 14 – 17 September 
2020 virtually. The Commission also contributed in the ICN 
World Bank Advocacy competition on “The procurement 
of school uniform and Aligning industrial policies with 
competition policies”. The general topic of the competition 
is “Competition as a tool to reap the benefits and mitigate 
the costs of the new economy: jobs, industry and data”. The 
competition is open competition agencies, other government 
bodies or/and non-governmental organizations. 

The ICN 2019- 2020 reports can be found on:  https://
www.internationalcompetitionnetwork.org/featured/2020-
annual-icn-work-product/
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T
here is an important conversation 
going on about how the national 
economy should be restructured 
to ensure greater participation 

by South Africans including by small and 
medium enterprise (SMEs). It is no secret 
that SMEs commonly face challenges in 
their entrepreneurial journey. Now more 
than ever, SMEs need to be supported 
through policy reform and economic 
intervention that is effective, and which 
achieves the desired policy outcomes.

In February 2019, the Competition 
Amendment Act, No. 18 of 2018 was 
signed into law, bringing with it a package of 
amendments to the Competition Act aimed 
at reducing the high levels of inequality 
and concentration in the economy and 
promoting inclusive growth. Among these 
are the new buyer power provisions in 
section 8(4)(a) of the Competition Act, which 
significantly impacts how large buyers 
deal with their suppliers and customers, 
specifically prohibiting abuses of buyer 
power against SMEs and firms controlled 
or owned by historically disadvantaged 
persons (HDPs). 

On 18 May 2020, the Commission released 
guidelines that clarify its approach for 
investigating cases involving buyer power 
and enforcing the new provisions. The 
guidelines seek to provide clarity and 
consistency on how the Commission is 
likely to apply the buyer power provisions.
Webinar on the Buyer Power Enforcement 

Guidelines

On 17 July 2020 the Commission 
hosted a webinar entitled “Buyer Power 
Enforcement Guidelines: How does it affect 
doing business?”. One hundred and forty-
two attendees from small business, big 
business, government departments, other 
government agencies, the legal fraternity, 
research organisations, entrepreneurs, 
media, the representatives from the 
competition authorities participated.

The session was facilitated by James 
Hodge, the Chief Economist and Acting 
Deputy Commissioner, with presentations 
from an expert panel of presenters from 
the Commission, including Jabulani 
Ngobeni (Principal Legal Counsel), 
Yongama Njisane (Principal Economist) 
and Thembalethu Buthelezi (Principal 
Economist). The focus of the webinar 
was to inform market participants in 
designated sectors, especially SMEs 
of the new buyer power provisions and 
give practical information on how the 
guidelines are likely to be applied by the 
Commission. The presenters responded 
to questions from the participants, which 
ranged from the legal process for filing 
complaints with the Commission, the 
rights of SMEs their dealings with large 
buyers and trade practices and abuse of 
power in the buyer-seller relationship that 

THE 
COMMISSION 
HOSTS A 
WEBINAR ON 
THE BUYER 
POWER 
ENFORCEMENT 
GUIDELINES

On 18 May 2020, the Commission released 
guidelines that clarify its approach for investigating 
cases involving buyer power and enforcing the new 
provisions. 

the Commission will deem to be unfair and 
anti-competitive. The presenters focused 
the discussion on these elements of the 
guidelines.

Pre-conditions for the guidelines to 
apply

In assessing a complaint in respect 
of the buyer power provisions of the 
Competition Act, the Commission will 
consider whether:

• The buyer is dominant;
• The supplier is an SME or a firm 

owned by a HDP;
• The price or trading condition 

imposed; and
• The price or trading term is unfair. 

The discussion provided clarity that 
all pre-conditions must be met for the 
guidelines to apply. The prohibition, 
however, only applies to SMEs that meet 
certain thresholds based on total full-
time equivalent paid employees and total 
turnover, and firms owned by HDPs that 
supply 20% or less of the purchases of 
the dominant buyer for the product or 
service in question. 

Section 3(2) of the Competition Act defines 
HDP. It is noted that government and state-
owned entities are not covered under this 
provision. As such, the government is not 
subject to the buyer power provisions.
On the point of dominance, there are 
thresholds in section 7 of the Competition 
Act to determine when a firm is dominant, 
however, there is still an opportunity to 
demonstrate market power if the market 
share of the buyer is below 35%. This is 
typically observed in a buyers market.

Unfair prices

The guidelines set out two broad 
benchmarks for determining if prices are 
unfair. If the price at which an SME or a firm 
owned by HDPs supplies to a dominant 
buyer is lower than the price paid to other 
suppliers or the price previously paid 
to the same supplier for their product, 
such a price may be deemed unfair. The 
Commission will be particularly concerned 
about sizeable price differences which 
may have persisted for a reasonable 
period and consistently discriminate 
against SMEs or HDPs. The guidelines 
provide that for screening purposes, the 
Commission will apply a 3% threshold to 
relative price differences. The guidelines 
provide several indicators of where the 

Commission will consider a price to be 
unfair.

In summary, an unreasonable transfer 
of risk or cost on suppliers without a 
reasonable justification will be scrutinised 
by the Commission. 

Unfair trading conditions

The panel of experts discussed the sort of 
trading conditions imposed by dominant 
firms on SMEs which may be considered 
unfair within the designated sectors of 
agro-processing, grocery wholesale and 
retail, e-commerce and online services. 
The guidelines put forward two categories 
that are outright unfair and the other 
category of trade practices that would 
be unfair. These are covered in the 
guide summary that accompanies the 
guidelines, inclusive but not limited to:

• A delay to pay suppliers after 30 days;
• Cancellation of orders on perishable 

goods on too short notice;
• Unilateral changes to the terms of the 

supply agreements;
• The refusal of a buyer to put agreed 

trading terms in writing;
• The imposition of strict liability for 

loss or damage on the seller despite 
the passing of ownership; and

• Restrictions by e-commerce providers 
on small suppliers preventing them 
from accessing and supplying their 
products and services in other 
distribution channels, besides an 
online marketplace.

Buyer power sector focus

For the buyer power provisions, an 
important element is that these will only 
apply to sectors designated by the Minister 
of the Department of Trade, Industry and 
Competition. The presenters explained 
that both the buyer and supplier involved 
must operate in the designated sectors 
for the guidelines to apply. The focus of 
the Commission’s intervention will be on 
the supply of the products that are core to 
the designated sectors. Nevertheless, an 
abuse of dominance enquiry under section 
8(1)(c) of the Competition Act will proceed 
if the products and services concerned fall 
outside of the designated sectors.

Interim relief 

The guidelines provide scope for early 
dispute resolution and redress of 
behaviour through the interim relief option. 

Complainants may simultaneously file a 
complaint with the Commission and seek 
interim relief from the Competition Tribunal. 

The guidelines are not limited to 
localised players 

The panel also indicated that section 3 of 
the Competition Act refers to economic 
activity that has an effect within the 
Republic of South Africa, therefore the 
guidelines are not limited to localised 
players. Online platforms are catered for 
in the guidelines. International players 
having economic activity in the country 
can be investigated. The guidelines aim to 
capture local supply with a specific focus 
on SMEs and firms owned by HDPs.

The Avoidance Provision

Questions were raised on whether a 
dominant buyer must deal with every SME 
or firm owned by HDPs wishing to deal 
with it. The Act specifically states that a 
dominant buyer cannot avoid or refuse 
to buy goods or services (avoid dealing) 
from SMEs or firm owned by HDPs to 
evade the operation of the buyer power 
provisions. However, there is, in general, 
no obligation on dominant buyers to deal 
with every SME or firm owned by HDPs. 
It is recognised that in the context of 
grocery retail, for example, not everyone 
can be represented on a retail shelf. The 
guidelines seek to regulate conduct where 
firms seek to avoid contact with any SMEs 
or firm owned by HDPs. It was noted that 
supplier development schemes do not 
provide an exemption from the operation 
of this provision. 

Impact of the Buyer Power provisions 
and guidelines

The guidelines seek to provide some 
guidance on how the Commission is 
likely to apply the buyer power provisions. 
Accompanying the publication of the 
guidelines are summaries of what the 
Commission considers to be unfair trading 
conditions in the designated sectors, the 
types of pricing imposed on suppliers 
that are likely to be considered unfair, 
and answers to several Frequently Asked 
Questions as to the application of the 
provisions that will assist with compliance. 
It is worth noting that the buyer power 
provisions are already in effect.

The video recording of the webinar is 
available to view on the Commission’s 
YouTube channel.

By Daniela Bove 
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Q&A WITH SIYABULELA 
MAKUNGA, HEAD OF 
COMMUNICATIONS

Q
What is the role of the 
Commission in especially 
protecting the South 
African Consumers?

• Competition Policy in South Africa 
has its roots from the desire by the 
new democratic dispensation to 
utilise the law to, amongst other 
things, address imbalances created 
by past racial exclusions. 

• The Competition Act first passed into 
law 1998, formed part of the pool of 
transformative legislations, to redress 
the Apartheid legacy of legal cartels, 
state sponsored monopolies, highly 
concentrated markets and exclusion 
of black people and small business 
from the mainstream economy.

• While the objectives of the Competition 
Act are primarily developmental and 
transformative particularly in the 
context of South Africa, Competition 
policy is about applying rules to make 
sure businesses and companies 
compete fairly with each other. This 
encourages market efficiency, creates 
a wider choice for consumers and 

helps reduce prices and improves 
quality. 

 » In the simplest way for a company 
to gain a high market share 
is to offer a better price. In a 
competitive market, prices are 
pushed down. Not only is this 
good for consumers - when more 
people can afford to buy products, 
it encourages businesses to 
produce and boosts the economy 
in general.

 » Competition also encourages 
businesses to improve the quality 
of goods and services they sell 
– to attract more customers and 
expand market share. 

 » In a competitive market, 
businesses will try to make their 
products different from the rest. 
This results in greater choice – so 
consumers can select the product 
that offers the right balance 
between price and quality.

Q
What are the implications 
on consumers of the 
amended Competition Act?

• On 13 February 2019, the Competition 
Amendment Act No.18 of 2018 was 
signed into law by President Cyril 
Ramaphosa, with certain provision 
brought into force in July 2019 and 
February 2020.

Excessive Pricing

• In particular, the Amendment Act 
introduces new excessive pricing 
provisions which eases the factors 
that should be considered in the 
determination of whether a price 
is unreasonably higher than a 
competitive price and therefore 
excessive. These provisions will 
enable our enforcement of excessive 
pricing, which has been to date a 
very complex area enforcement and 
ensure that consumers benefit from 
competitive pricing. 

COMPETITION COMMISSION’S 
RESOLVE TO PROTECT SOUTH 
AFRICAN CONSUMERS 

Buyer Power and Price Discrimination

• The Amendment Act also introduces 
buyer power provisions which seek 
to support the fair participation of 
SMEs as well as firms owned by 
historically disadvantaged persons 
(HDIs) in the economy by prohibiting 
dominant firms from imposing unfair 
prices or trading conditions or price 
discrimination. In seeking to assist 
in the implementation of these 
provisions, the CCSA has published 
guidelines to these buyer power and 
price discrimination provisions. 

Amendment Act and COVID19

• It is worth mentioning that the 
Amendment Act, has enabled the 
Minister, in consultation with the CCSA 
to respond swiftly to the challenges 
brought about by COVID19, through 
the publication of block exemptions 
in the healthcare sector, banking 
sector, retail property industry, hotel 
industry and liquid fuel wholesalers 

association. These regulations 
enabled industry players to alleviate, 
contain and minimise the effects of 
the national disaster. For example, 
these allowed the health sector to 
better plan for allocation of beds and 
testing facilities, the banking sector 
to respond through payment holidays 
etc, and retail property sector around 
rental payments. All these were to the 
benefit of consumers. 

Q
What is the update on 
some of the cases that the 
Commission has 
concluded or are currently 
finalizing?

• We have recently concluded several 
key cases that related to price gouging 
or excessive pricing in relation to 
essential COVID19 products, such 
as Face Marks and Sanitizers. This 
includes a case against Dischem, 
who was found to have increased 
prices for facemasks by up to of 
261%, and fined R1,2 million by 
the Competition Tribunal. Dischem 
initially sought to appeal the matter 
but has since withdrawn the appeal, 
which is welcome. 

• We have concluded several other 
matters through settlements with 
firms, with the total fines amounting 
to over R16 million. These have 
been either through donations to 
public interest organisations or to the 
Solidarity fund.  

• The price increases that occurred 
during the state of national disaster 
were regrettable, and we are proud of 
our efforts to ensure that consumers 
are protected during this challenging 
time. 

Q
What is some of the work 
that the Commission has 
been involved in ensure fair 
business practices to 
especially protect SMMEs?

• Other areas of our work, which have 
been enabled by the Amendments 
include the Market Inquires we 
conducted in the Mobile Data and 
Grocery Retail Sectors. With regard 
to Mobile Data, we were able to find 
that our cost for data are significantly 
high when benchmarked against other 
countries, and that the bundles offered 
disadvantaged poorer consumers 
in particular. We were able to reach 
settlement with the major mobile 
operators to reduce the monthly 
bundle prices, as well that they 
offer zero rating for public interest 
organisations such as schools, job 
search facilities. 

• Regarding the Grocery Retail sector, 
we have always been concerned with 
the exclusive leases in the contract 
of the large retail stores, which 
exclude SMEs and speciality stores 
in shopping centres. We recently were 
able to reach settlements with them to 
do away with the exclusivity clauses. 
These interventions are critical and 
will enable other market players 
and new entrants to enter many 
shopping centres without restrictions 
of exclusive leases, which would 
ultimately benefit consumers through 
expanded product offering and price 
competition.

Q
Lastly, what is the process 
and steps that consumers 
can take if they want to 
lodge an unfair price or 
colluding complaint with 
the Commission?

Consumers are able to lodge complaints 
through our website. The requisite complaint 
form is available through the website www.
compcom.co.za . We are also able to receive 
complaints through social media platforms, 
including Twitter, Facebook and LinkedIn. 
In an attempt to increase our accessibility 
during the state of national disaster, we 
also launched an SMS/WhatsApp hotline 
number 084 743 0000. 
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The CAC’s decision and order were 
handed down on 7 July 2020

On 14 February 2020, the CAC heard 
SACCAWU’s Application wherein the 
main issue in dispute between the parties 
was whether the reinstatement order 
is retrospective in effect. SACCAWU 
argued that it is retrospective because 
reinstatement granted outside of the Labour 
Relations Act 66 of  1995  (LRA) is always 
retrospective in effect unless the order 
making provision for the reinstatement 
expressly provides otherwise, and that 
since the order is silent in respect of its 
retrospective effect, it therefore follows as 
a matter of law that the 503 retrenched 
employees are entitled to backpay. In this 
regard, SACCAWU’s counsel submitted 
that reinstatement means the restoration 
of the employment contract, as if the 
dismissal had not occurred. As authority 
for this proposition, SACCAWU relied 

1  [2017] 6 BLLR 539 (CC).

2  Ibid para 9.

on Zondo J’s dictum in National Union 
of Metalworkers of South Africa obo 
Fohlisa & others v Hendor Mining 
Supplies (a division  of  Marschalk 
Beleggings (Pty) Ltd1  where the learned 
justice said:

‘Outside of the LRA, if a court were 
to make an order that someone be 
reinstated in a certain position from 
which he or she had been unlawfully 
removed, that order would mean both 
that that person should be put back 
into the position he or she occupied 
before his or her removal, and, that he 
or she should be paid whatever money 
or financial benefit he or she would have 
been entitled to during the intervening 
period had he or she not been removed 
from the position. This would be the 
meaning and effect of that reinstatement 
order without the court having to include 
a separate order to the effect that the 

order will operate with retrospective 
effect as is required in the case of an 
order of reinstatement under section 
193 if the Labour Court or another 
appropriate tribunal wants to ensure that 
an employee does not, or employees 
do not, lose out on backpay or other 
benefits to which they would have been 
entitled in the intervening period had 
they not been dismissed.2’ 

As a counter argument Massmart’s counsel 
pointed out that this matter does not involve 
unfair, unlawful or invalid dismissal. Instead 
it involves an order of reinstatement as a 
condition to a merger in the public interest 
and accordingly the ordinary meaning of 
the term ‘reinstatement’ must apply. In this 
regard Massmart’s counsel argued that 
both in terms of its ordinary meaning and 
in Labour law ‘reinstate’ or ‘reinstatement’ 
carries no automatic retrospective 
connotation and relied on Equity Aviation 

O
n 9 March 2012, the Competition 
Appeal Court (CAC) approved 
the merger between Wal-Mart 
Stores Inc (Wal-Mart) and 

Massmart Holdings Limited (Massmart) 
subject to certain conditions, one of which 
was the following:

‘2.1.2 The merged entity is required 
to reinstate the 503 employees who 
were retrenched in June 2009 and 
June 2010 and must take account of 
these employees’ years of service in 
the Massmart Group.’ (reinstatement 
condition)

The above condition was the subject 
of a recent Application to the CAC by 
South African Commercial, Catering 
and Allied Workers Union (SACCAWU) 
against Massmart and the Competition 
Commission (Commission). In the 
Application, SACCAWU asked the CAC to 
determine whether, properly interpreted, 
the condition imposed in the reinstatement 
order is retrospective in effect. The 

Commission did not oppose the application 
but instead chose to file a Notice to abide 
by the CAC’s decision. The Commission 
attended the hearing as a watching brief.
 
Although the reinstatement  order does 
not expressly make provision for backpay, 
SACCAWU contended that it was implicit 
in the order that the reinstatement of the 
employees must be retrospective and 
asked the CAC to have this part of the 
order interpreted as requiring the payment 
of backpay.  SACCAWU also asked 
the CAC to order Massmart to make 
payment of such backpay. Massmart on 
the other hand, contended that the term 

‘reinstatement’ does not in its ordinary 
sense connote retrospectivity and that 
there is no merit in SACCAWU’s assertion 
that the 503 retrenched employees were 
unfairly and unlawfully retrenched (a 
circumstance on which SACCAWU relied 
for interpreting ‘reinstatement’ as being 
retrospective).

The Commission chose not to oppose 
SACCAWU’S Application but instead filed 
a notice to abide by the court’s decision. 
Although the Commission did previously 
support the view that the reinstatement 
order was not retrospective and did not 
include backpay. 

THE COMPETITION APPEAL COURT 
WEIGHS IN ON THE DEBATE OF THE 
REINSTATEMENT CONDITION IMPOSED 
IN THE MASSMART/WAL-MART ORDER

The transaction came to the attention of the retrenched 
employees and SACCAWU. SACCAWU took the view 
that given the timing of the retrenchments and the merger 
negotiation process it was possible that the retrenchments 
were merger related. 

By Neelofah Ally 

BACKGROUND 

During 2009 and 2010, and prior to the merger, Massmart 
retrenched 503 Massmart employees, citing operational 
reasons. On 27 September 2010, Massmart announced 
that Wal-Mart intended to acquire a controlling interest in 
the company by virtue of an acquisition of 51 percent of the 
ordinary share capital of Massmart. 

The transaction came to the attention of the retrenched 
employees and SACCAWU. SACCAWU took the view 
that given the timing of the retrenchments and the merger 
negotiation process it was possible that the retrenchments 
were merger related. Subsequently, SACCAWU filed a notice 
of its intention to intervene in the merger proceedings before 
the Competition Tribunal (Tribunal) in order to represent 
its members’ interests, including the interests of the 503 
retrenched employees, contending that their retrenchments 
were merger related. 

The Tribunal concluded that there was insufficient evidence 
before it to support the conclusion that the retrenchments 
were merger specific. On 31 March 2011, the Tribunal 
approved the merger subject to several conditions. Regarding 
the retrenched employees the Tribunal imposed the condition 
that ‘the merged entity must, when employment opportunities 
become available within the merged entity, give preference 
to the re-employment of the 503 employees that were 
retrenched…’

Aggrieved, SACCAWU launched an appeal to the CAC against 
the Tribunal’s decision and persisted with its contention that 
the retrenchments were merger related and continued to seek 

as a primary remedy the reinstatement of the retrenched 
employees.
 
On 9 March 2012 the CAC delivered its judgment and 
order in which it approved the merger subject to a number 
of conditions. The CAC concluded that given the timing of 
the retrenchments, the merged entity has failed to rebut 
the inference that the retrenchments had been made in 
anticipation of the merger. It set aside the condition imposed 
by the Tribunal and replaced it with the reinstatement order.

As early as April 2012, disagreement between SACCAWU 
and Massmart arose on whether the reinstatement was 
retrospective. Massmart’s stance was that it was not 
retrospective, whereas SACCAWU’s stance was that it was. 
The Commission weighed in on the debate and issued 
a letter expressing the view that the reinstatement is not 
retrospective and does not include backpay.  Around 2013 
the Commission raised concerns with Massmart about the 
merged entity’s compliance with the reinstatement order, 
recording that the merged entities efforts to locate and contact 
all the retrenched employees were insufficient. Subsequently, 
Massmart prepared a remedial plan, which was implemented 
subject to review by the Commission and engagement 
with SACCAWU. The remedial plan did not provide for 
retrospective reinstatement or backpay. On 27 August 2019, 
the Commission issued a letter to Massmart in respect of the 
‘termination of conditions imposed in the merger’ in which 
it confirmed that it was satisfied that the merged entity had 
complied with the conditions imposed by the CAC’s 2012 
court order. 
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Services (Pty) Ltd v Commission for 
Conciliation, Mediation and Arbitration 
& others3 where  Nkabinde J, writing for a 
unanimous court, concluded that:

‘The ordinary meaning of the word 
“reinstate” is to put the employee 
back into the same job or position he 
or she occupied before the dismissal, 
on the same terms and conditions. 
Reinstatement is the primary statutory 
remedy in unfair dismissal disputes. It 
is aimed at placing an employee in the 
position he or she would have been but 
for the unfair dismissal. It safeguards 
workers’ employment by restoring the 
employment contract. Differently put, if 
employees are reinstated they resume 
employment on the same terms and 
conditions that prevailed at the time 
of their dismissal. As the language 
of s 193(1)(a) indicates, the extent of 
retrospectivity is dependent upon the 
exercise of a discretion by the court 
or arbitrator. The only limitation in this 
regard is that the reinstatement cannot 
be fixed at a date earlier than the actual 
date of the dismissal…The ordinary 
meaning of the word “reinstate” means 
that the reinstatement will not run 
from a date after the arbitration award. 
Ordinarily then, if a Commissioner of the 
CCMA order the reinstatement of an 
employee that reinstatement will operate 
from the date of the award of the CCMA, 
unless the Commissioner decides to 
render the reinstatement retrospective.’ 

The CAC rejected SACCAWU’s  submission 
that it is implicit in the judgment that the 
503 retrenched employees had been 
‘unlawfully’ or even ‘unfairly’ dismissed and 
stated that the court’s reasoning was that, 
on the facts, a ‘negative inference’ could 
be drawn that the retrenchments were 
merger specific, that the evidential burden 
had shifted to the merging parties to rebut 
the inference, and that the merging parties’ 
evidence was not sufficient to rebut the 
inference. In this regard the CAC made the 
following remarks:

‘This enquiry was undertaken in the 
context    of determining whether the 
retrenchment was sufficiently related 
to the merger to warrant, as a matter 
of public interest, the imposition of 
an employment-related condition for 
merger approval. This court was not 
sitting as a court applying the LRA 
with a view to determining whether 
some remedy under that Act should 

3  2009 (1) SA 390 (CC)

4  111/CAC/Jun 11.

be granted. There is no evidence that 
the retrenchments were, at the time 
they were made, attacked as being 
unlawful or unfair. Nowhere in this 
court’s judgment is it said that the 
retrenchments were unlawful or unfair. 
The sorts of matters which would have 
been canvassed in a labour forum with 
a view to determining unlawfulness or 
unfairness do not feature in this court’s 
judgment.’ 

The CAC found that the order was not 
retrospective in effect because the 2012 
judgment specifically provided for the 
retrenched employees length of service 
to be recognised and did not attach 
a condition such as backpay to their 
reinstatement. The CAC also took    judicial 
notice of the fact that all three judges who 
authored the 2012 order served as judges 
in the Labour Appeal Court and would have 
known that reinstatement orders are not 
retrospective unless expressly specified.  
In this regard the CAC concluded that 
it was impossible to conceive that the 
judges would have failed to include an 
express provision for retrospectivity  if this 
is what they had intended. In the end the 
CAC took the ordinary meaning of word 
reinstatement as confirmed in the Equity 
Aviation judgement and found that the order 
permits only one interpretation, namely 
resumption of service with no implication of 
retrospectivity.4 The implication of the CAC 
decision is that a reinstatement condition 
imposed by either the Tribunal or CAC 
will not be retrospective unless the order 
expressly provides for retrospectivity. 

SACCAWU has since launched an  
Application in the Constitutional Court 
against the whole of the judgment handed 
down by the CAC on the on the basis that 
the CAC erred in its  analysis of 
the issues, particularly its analysis on the 
meaning of the word ‘reinstate” outside 
of the context of the LRA. In this regard 
SACCAWU has advanced the following 
arguments:

• The CAC misconstrued the nature of 
the re-instatement condition-because 
it was not made in the context of the 
LRA but rather in the context of merger 
proceedings. 

• The CAC took judicial notice of the 
Judges experience in the Labour 
court  without providing SACCAWU 
an opportunity to address the court on 
the relevancy and appropriateness of 
this point. 

• The CAC erred by applying a 
narrow interpretation of “reinstate”. 
SACCAWU submits that given the 
context of the Competition Act 
to have consideration to promote 
employment and advance the social 
economic welfare of South Africans 
the interpretation of the word reinstate 
should include backpay. 

• In this regard, SACCAWU further 
submits that it is the Competition 
Act and not the LRA that should 
provide the legislative context and 
backdrop for determining meaning 
of the word “reinstate” in this case. 
The Competition Act is relevant 
because section 12 makes provision 
for the effect the merger will have on 
employment. Massmart//Walmart 
failed to rebut the presumption that the 
retrenchments were merger specific. 
Accordingly, the CAC condition needs 
to be read and understood in the 
context as a mechanism to mitigate 
against the ill-effects the merger has 
on employment. 

CONCLUSION

The dispute between the parties 
centres on the meaning to be 
attribute to the word ‘reinstate’. 
SACCAWU is effectively seeking an 
order from the Constitutional Court 
to have the CAC order set aside and 
for it to be replaced with an order 
confirming that the reinstatement 
of the retrenched employees 
is retrospective. Massmart is 
opposing application and is seeking 
an order dismissing the application. 
Should the Constitutional Court 
hear the matter it will be interesting 
to get its view on the meaning of 
the word ‘reinstate’ outside of the 
context of the LRA. 
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