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Excessive pricing in the time of COVID-19: insights from a regulator’s perspective 

M Keleme and N Moeketsi1 

 

Introduction 

 

The advent of the novel coronavirus and the response to this virus has undoubtedly caused a 

disruption in the way that people, firms, and governments ordinarily conduct themselves the 

world over. South Africa has not been spared the worst of this virus as citizens and firms alike 

have had to reconfigure their lives to cope with the threat of this disease. The role of 

competition authorities has also become more pronounced during this period as they have 

been mandated to intervene more aggressively in markets in order to safeguard and protect 

the interests of consumers against firms who wish to exploit this public health crisis by 

charging excessive prices. 

 

On 15 March 2020, a national state of disaster was declared following the outbreak of the 

COVID-19 virus in South Africa. Soon thereafter, the Consumer and Customer Protection and 

National Disaster Management Regulations and Directions2 (“the regulations”) were published 

on 19 March 2020. The regulations were promulgated, in part, to protect consumers and 

customers against unconscionable, unfair, unreasonable, unjust or improper commercial 

practices during the national disaster. 

 

On 09 April 2020, the Competition Commission of South Africa (“the Commission”) referred to 

the Competition Tribunal (“the Tribunal”) a complaint against Babelegi Workwear and 

Industrial Supplies CC (“Babelegi”) alleging that it had contravened section 8(1)(a) of the 

Competition Act No 89 of 1998, as amended (“the Act”). This was the first ever complaint that 

was brought against a firm for price gouging which is recognised as a form of excessive or 

exploitative pricing. Price gouging refers to a particular pricing abuse which arises as a result 

of a disaster or emergency such as an earthquake, hurricane or pandemic in which firms will 

seek to exploit consumers by increasing prices of essential goods and services needed to 

cope with or in reaction to a disaster or emergency. In Babelegi, the Commission argued that 

price gouging is considered an especially concerning species of excessive pricing since it is 

likely to cut off poor consumers from goods essential to maintain their health, safety and 

welfare in a disaster context.  

 

 
1 M Keleme is Analyst and N Moeketsi is Senior Analyst both in the Market Conduct Division of Competition 
Commission South Africa. This article is written in the authors’ personal capacities and does not necessarily reflect 
the views of the Competition Commission.  
2 Government Notice of No.350 of Government Gazette 43116 
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The health crisis brought about by COVID-19 caused significant and devastating economic 

consequences across the globe. Restrictions on travel and the temporary halt on exports in 

key markets have caused disruptions in supply chains leading to shortages of essential goods 

such as surgical masks and gloves. At the same time, there has been excess demand for 

protective health and hygiene products leading to astronomical rises in price. The outbreak 

and spread of this disease coupled with supply side constraints has led to rent-seeking 

behaviour by some firms that managed to access products.  

 

In this paper, we evaluate the Commission’s intervention in markets of essential goods and 

services during this pandemic. We outline why it was necessary and in the public interest for 

the competition authorities to depart from the standard assessment of excessive pricing. In 

doing so, we discuss the Commission’s experience in investigating and prosecuting abuse of 

dominance cases, in general, and excessive pricing cases in particular. We demonstrate that, 

in the context of a disaster, excessive pricing complaints must be considered and determined 

expeditiously in order to achieve socio-economic outcomes. 

 

This purpose of this paper is to provide insights into the Commission’s approach and 

intervention in markets. The paper does not seek to discuss the merits of the cases that have 

been brought before the courts nor delve deeply into the legal and economic arguments 

presented.  

 

COVID-19 and competition regulation in South Africa 

In this section, we provide a summary and timeline of major events that took place in South 

Africa in relation to COVID-19 that prompted and led to the Commission’s intervention in 

markets. As it has been well reported, in December 2019, Chinese authorities announced the 

emergence of a virus known as the severe acute respiratory syndrome coronavirus 2 (“SARS-

CoV-2”). This virus causes the coronavirus disease 2019 (“COVID-19”). On 30 January 2020, 

the World Health Organization Emergency Committee declared COVID-19 as a Public Health 

Emergency of International Concern (“PHEIC”). On 5 March 2020, South Africa confirmed its 

first case of COVID-19 which was followed by the declaration of a national state of disaster by 

the President on 15 March 2020. At midnight on 26 March 2020, the initial 21-day national 

lockdown took effect. 

 

During this period, there was public outcry over the increase in price of essential goods and 

services such as hand sanitizer, face masks, gloves and toilet paper. The image below 

provides a snapshot of some of the public sentiment on social media.  
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Image 1: Consumer reactions to price increases of selected products  

 

Source: Twitter  

 

Indeed, at the start of March, the Commission began to receive complaints related to 

increased pricing of essential goods and services needed to cope with the outbreak of the 

virus. By 27 March 2020, the Commission had received 393 such complaints.   

 

Graph 1: Number of cumulative COVID-19 related complaints received by the 
Commission  

 

Source: Competition Commission  
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The graph above shows the almost daily increase in complaints received by the Commission 

over the March to July period. As can be seen, the Commission received the largest increase 

in complaints around 8 April 2020. There was an almost doubling in complaints received 

between 27 March 2020 and 6 April 2020. By 28 April 2020, the Commission had received 

over 1000 complaints. This clearly indicates the public sentiment and outcry to the 

Commission regarding alleged price gouging experienced by consumers. 

 

The public sentiment around the pricing of certain essential goods and services called for 

timely and effective enforcement by the competition authorities. During a national state of 

disaster especially, competition authorities are mandated by the Act to intervene in the interest 

of the public. The Preamble of the Act expressly states that an efficient, competitive economic 

environment, balancing the interests of workers, owners and consumers and focused on 

development, will benefit all South Africans. It is against this backdrop that the Commission 

began to swiftly consider, investigate and finalise COVID-19 related complaints.  

 

Excessive pricing vs price gouging  

 

Price gouging is a term used to describe a situation in which firms take advantage of the 

victims of a natural disaster or emergency by charging exorbitant prices for goods and services 

that are essential to the public during that crisis. The primary objective of price gouging 

regulations emanated from the need to protect the public. This is because price increases 

during an emergency or disaster have the most adverse effect on poor individuals and small 

businesses who are already the most vulnerable during such a crisis.  Below, we begin with a 

brief overview of the excessive pricing framework implemented in South Africa. We follow with 

a comparison of the price gouging regulations introduced to assist in competition regulation 

over the state of national disaster. 

 

Traditional analytical framework of excessive pricing  

 

Section 8(1)(a) of the Act states that “it is prohibited for a dominant firm to charge an excessive 

price to the detriment of consumers or customers”. This section of the Act now contains 

expanded provisions on excessive pricing, since the amendments in the Competition 

Amendment Act, 18 of 2018 (“the amendments”), came into effect on 12 July 2019. Notably, 

before the amendments were effected to the Act, the Act contained a definition of excessive 

price, being “a price for a good or service which—(aa) bears no reasonable relation to the 

economic value of that good or service; and (bb) is higher than the value referred to in 

subparagraph (aa)”. This definition has now been removed by the amendments. The concept 
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of “economic value”, derived from the United Brands case,3 included in the definition of 

excessive price, has been considered in numerous local and international cases. The 

legislature’s deliberate removal of any reference to “economic value” in the Act denotes its 

intention to exclude consideration of economic value in the determination of excessive pricing 

complaints. Instead, section 8 of the Act now specifically references a “competitive price” as 

the appropriate comparator in determining whether a price is excessive.  

 

Sections 8(1)(a), 8(2) and 8(3) of the Act read as follows: 

 

“8(1) It is prohibited for a dominant firm to— 

   (a) charge an excessive price to the detriment of consumers or customers 

 8(2) If there is a prima facie case of abuse of dominance because the dominant firm charged an excessive 

price, the dominant firm must show that the price was reasonable. 

“8(3) Any person determining whether a price is an excessive price must determine if that price is higher 

than a competitive price and whether such difference is unreasonable, determined by taking into account 

all relevant factors, which may include— 

(a) the respondent’s price cost margin, internal rate of return, return on capital invested or profit 

history; 

   (b) the respondent’s prices for the goods or services— 

    (i) in markets in which there are competing products; 

    (ii) to customers in other geographic markets; 

    (iii) for similar products in other markets; and 

    (iv) historically; 

(c) relevant comparator firm’s prices and level of profits for the goods or services in a competitive 

market for those goods or services; 

   (d) the length of time the prices have been charged at that level. 

(e) the structural characteristics of the relevant market, including the extent of  the respondent’s 

market share, the degree of contestability of the market, barriers to entry and past or current 

advantage that is not due to the respondent’s own commercial efficiency or investment, such as 

direct or indirect state support for a firm or firms in the market; and 

(f) any regulations made by the Minister, in terms of section 78 regarding the calculation and 

determination of an excessive price.” 

 

The amendments provide for a reverse onus in section 8(2) if there is a prima facie case of an 

excessive price. In other words, if the Commission can establish a prima facie case of 

excessive pricing, then the onus falls on the dominant firm to explain why the price is 

reasonable. In the determination of whether a price is excessive, the amendments, in terms 

of section 8(3), list several factors that may be considered.  

 

 
3 United Brands Company and United Brands Continental BV v Commission of the European Communities Case 
27/76 [1978] 
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The way in which the Act is constructed, excessive pricing cases that do not fall under prima 

facie provisions remain challenging to investigate even under the new amendments.   

 

Introduced price gouging regulations 

As mentioned, on 19 March 2020, the government enacted the regulations to address price 

gouging on some essential products. The regulations were published in order to (a) promote 

concerted conduct to prevent an escalation of the national disaster and to alleviate, contain 

and minimize the effects of the national disaster; and (b) protect consumers and customers 

from unconscionable, unfair, unreasonable, unjust or improper commercial practices during 

the national disaster. 

 

Regulation 4.2 provides that:  

In terms of section 8(3)(f) of the Competition Act during any period of the national disaster, a material price increase 

of a good or service contemplated in Annexure A which -   

4.2.1 does not correspond to or is not equivalent to the increase in the cost of providing that good or service; 

or  

4.2.2 increases the net margin or mark-up on that good or service above the average margin or mark- up for 

that good or service in the three month period prior to 1 March 2020, is a relevant and critical factor for 

determining whether the price is excessive or unfair and indicates prima facie that the price is excessive 

or unfair.” 

 

The regulations define a “price increase” as “a direct increase or an increase as a result of 

unfair conduct such as, amongst others, false or misleading pricing practices, covert 

manipulation of prices, manipulation through raising or reducing grade levels of goods and 

services”.4 

 

In the first case of price gouging in South Africa, the Tribunal set out the legal framework of 

price gouging as the same as the framework for excessive pricing. In Babelegi, the Tribunal 

is guided by section 8(3) in the assessment of excessive pricing. For there to be a 

contravention of section 8(1)(a), the Tribunal states that a two-step inquiry needs to be 

undertaken: (i) a determination of whether the price charged is higher than a competitive price; 

and (ii) whether such difference is unreasonable. The Tribunal indicated that the above must 

be determined in terms of section 8(3) by taking “taking into account all relevant factors, which 

may include” (emphasis added) a list of factors from (a) to (f). The Tribunal points out that 

what factors are considered relevant and the weight attached to each relevant factor depends 

 
4 Regulation 1.5 of the regulations.   
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on the nature and facts of each case and must therefore be determined on a case-by-case 

basis.  

 

In order to expeditiously adjudicate excessive pricing cases, the Minister of Trade, Industry 

and Competition issued regulations5 which contain rules governing the filing of complainant 

referrals (“COVID-19 Tribunal Rules”) with the Tribunal for alleged contraventions of section 

8(1)(a) of the Act read in conjunction with Regulation 4 of the Consumer Protection 

Regulations.6 In terms of section 27 of the Act and the Tribunal Rules, the Tribunal has the 

power to reduce periods and to determine a way a hearing will take place and to exercise its 

function. The Tribunal has thus decided to hear pricing gouging matters on an urgent basis. 

 

Key considerations from Babelegi and Dis-Chem cases 

We briefly summarize the key take-away points that the Tribunal established in both Babelegi 

and Dis-Chem.7   

 

The Tribunal held, in both cases, that although the assessment of the firm’s market power 

requires the determination of the market share and definition of the relevant market, these are 

not the only analytical tools available to a competition regulator.  In some cases, price 

increases or the imposition of terms and conditions could be used as direct evidence when 

assessing whether a firm enjoys market power.   

 

A firm can be assumed to hold a dominant position if its annual turnover or assets in the 

Republic is valued at or exceeds R5 million, and it must meet the threshold set out in section 

78 of the Act. In terms of section 7 of the Act, the highest threshold for a firm to be assumed 

dominant is if it holds a market share of at least 45 percent and while a minimum threshold of 

dominance is less than 35 percent of the market, but has market power.9   The Tribunal held 

that the traditional assessment of dominance established in section 7 of the Act may not 

necessarily apply as it does not consider the constraints created by the disaster. 

 

 
5 Government Gazette No. 43205 
6 See Competition Tribunal Directive for Excessive Pricing Complaint Referrals 
7 See Annexure A for a more detailed summary of both cases 
8 The elements that must be satisfied for dominance as prescribed in section 7 of the Act are whether:  

(a) the Respondent has at least 45% of the market; (b)the Respondent has at least 35%, but less than 

45%, of that market, unless it can show that it does not have market power; or(c) the Respondent 

has less than 35% of that market but has market power. 

9 In section 1 of the Act defines market power as “the power of a firm to control prices or to exclude competition, or 
to behave to an appreciable extent independently of its competitors, customers or suppliers”.    
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In its judgments on Babelegi and Dis-Chem, the Tribunal noted that temporary market power 

was deemed to be correct in the circumstances of the COVID-19 crisis since it provided the 

conditions of market power to firms that may not otherwise have market power. It also noted 

that the national disaster removes the normal competitive constraints that would otherwise 

prevent the firm’s pricing conduct to exercise market power. Based on the Tribunal’s decisions, 

it is therefore clear that a lack of dominance does not necessarily mean that there is no 

competition in the market. The Tribunal in Dis-Chem emphasised that competition law 

enforcement is not concerned with the actual size of the firm it is, however, concerned with 

the ability to exercise market power. 

 

In the following sections, we discuss the competition authorities experience in investigating 

and prosecuting abuse of dominance and excessive pricing cases specifically to highlight the 

challenges presented by these cases. With excessive pricing in particular, the recent 

amendments to the Act are important in the assessment of price gouging as the authorities 

have been confronted by numerous complaints and referrals of this nature.  

 

Abuse of Dominance: CCSA’s experience  

During the past 20 years of competition regulation in South Africa, the Commission achieved 

some success in dealing with abuse of dominance contraventions. In this section, we discuss 

the Commission’s experience and track record in investigating and litigating against firms who 

have been accused of abusing their dominance in relevant markets. Since 1999, competition 

authorities have considered more than 30 abuse of dominance cases which resulted in many 

of them being ultimately dismissed (Lesofe and Nontombana, 2017). These include cases 

brought forward by the Commission or private litigants on merits, interim relief applications 

and cases which were resolved by way of settlement agreements (see Annexure B).  

 
Few cases have been successfully prosecuted in the courts. Of the 22 cases of abuse of 

dominance referred to the Tribunal, there have been six successful cases in which just four 

firms (SAA (twice), Foskor, Telkom (twice) and Computicket) had to pay substantial penalties. 

A further six cases have been settled – they too have been few and limited to significantly 

change the dynamics of the economy as intended (Lesofe and Nontombana, 2017). Below we 

discuss some of the reasons that have led to such low levels of enforcement.  

 

Abuse of dominance cases are complex in nature and involve lengthy legal proceedings 

against well-resourced incumbents (Makhaya et al, 2012). At the investigation stage, a typical 

case is completed in 18 months. Once a complaint is referred to the Tribunal, it can take 

anywhere between 2 to 5 years and sometimes even longer between the time a case is 
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referred to and heard at the Tribunal. In Competition Commission v Telkom10, the Commission 

had filed its referral with the Tribunal in 2004 however the Tribunal proceedings on this matter 

only began in late 2011. The referral was challenged by Telkom on several grounds including 

jurisdictional grounds in the High Court. After five years of litigation, the Supreme Court of 

Appeal rejected the jurisdictional point and referred the matter back to the Tribunal. 

Computicket I was referred to the Tribunal in 2010 however the hearing of this matter only 

commenced in October 2017. The long delay is attributable to a lengthy and litigious history 

between the parties over discovery documents, followed by an unsuccessful administrative 

law challenge to the Commissioner’s decision to refer the complaint to the Tribunal. In 

contrast, the complaint against Uniplate was filed with the Commission in 2012, referred in 

2015 and heard in 2017. After all the appeals it was finally decided at the Competition Appeal 

Court (“CAC”) in 2020.  

 

The complexity associated with abuse of dominance cases has been said to be due to the fact 

that the Act specifies effects-based tests for evaluating most anti-competitive conduct, framed 

as whether there is a substantial prevention or lessening of competition (Makhaya and 

Roberts, 2013). In addition, most abuse of dominance provisions allow for pro-competitive, 

efficiency and technology defences (except excessive pricing and essential facility). Whilst 

some cases may have succeeded in providing evidence of abuse (form-based assessment), 

the limited evidence on and demonstration of actual harm or foreclosure, as set out in 

Competition Commission v South African Airways (Pty) Ltd,11 has resulted in many cases 

being dismissed.  

 

With respect to excessive pricing referrals, there have only been two cases that have been 

considered to date - Harmony Gold Mining and Durban Roodepoort Deep vs Mittal Steel SA12 

and Competition Commission vs Sasol Chemical Industries (“SCI”)13 (“Sasol case”).The Sasol 

case was initiated by the Commission in 2007 and was finalised after a three-year long 

investigation. Following interlocutory proceedings brought by the parties, the Tribunal finally 

heard the matter in the second half of 2013. In June 2014, the Tribunal ruled that SCI had 

contravened Section 8(a) of the Act in the provision of purified propylene and polypropylene 

for the period January 2004 to December 2007. The Tribunal imposed an administrative 

penalty to of R534 million together with forward looking behavioural remedies. The Tribunal’s 

decision was appealed by SCI at the CAC in December 2014 and the appeal was later upheld.  

 
10 Competition Commission v Telkom SA Limited, Competition Tribunal Case No. 11/CR/Feb04 
11 Competition Commission v South African Airways, Competition Tribunal Case No. 18/CR/Mar01 
12 Competition Appeal Court decision on the Mittal case (Case no. 70/CAC/Apr07) 
13 Competition Tribunal decision on the Sasol case (Case no. 48/CR/Aug10) 
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As can be seen from the discussion above, abuse of dominance cases take on average 18 

months to investigate and finalize. Once referred to the Tribunal, several legal challenges may 

arise leading to protracted proceedings that can stretch over many years. During a state of 

disaster such as one presented by the COVID-19 pandemic, would it be appropriate for 

competition authorities to dedicate significant time and resources towards the investigation 

and prosecution of excessive pricing? Under the premise that consumers and the public at 

large ought to be prioritized, does this situation not call for a different, more focused approach 

to excessive pricing?  

 

Critical evaluation 

The Commission has been inundated with complaints of alleged excessive pricing by firms 

with over 1 600 complaints received since March 2020.  

 

Since it was first announced that the Commission would be pursuing cases against firms that 

would be using this crisis period to price excessively and harm consumers, there has been 

debate about the merits and demerits of such intervention. Some of the criticism is around the 

decision to investigate small and medium-sized enterprises (“SME”) who would ordinarily fall 

short of the prescribed thresholds to establish dominance or market power in section 7 of the 

Act. There have been allegations of a heavy-handed approach by the Commission towards 

such SME firms. Criticism has also been directed at the competition authorities for using 

competition law against what some may describe as instances of commercial opportunism in 

the face of restrictions on trade and commerce.14 Why would the Commission go to the extent 

of bringing forth complaints under excessive pricing provisions while knowing the complexities 

and challenges presented by such cases? There have also been questions around the 

urgency to firstly investigate and secondly to finalise these cases on strict and shortened 

timeframes. 

 

It is important to contextualise why the Commission should intervene in the first place. Section 

2 of the Act sets out the purpose of the Act which is to promote and maintain competition in 

South Africa in order to, inter alia, “provide consumers with competitive prices and product 

choices”. The Preamble of the Act recognizes that an efficient and competitive economic 

environment that balances the interests of workers, owners and consumers will benefit all 

South Africans. Indeed, it is precisely this objective that we think has necessitated the 

 
14 During the initial 21-day national lockdown which took effect from midnight on 26 March 2020, in an effort to 
restrict the movement of persons and curb the spread of COVID-19, there was a strict ban on business activities 
that did not include the manufacture, sale and distribution of essential goods and services.  
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involvement of the competition authorities in markets in which many have argued do not exhibit 

the structural features that should cause alarm or compel intervention. 

 

The Tribunal, in Babelegi, held that in the context of COVID-19, alleged excessive pricing is a 

matter of significant public interest15 and emphasised repeatedly that competition authorities 

are duty-bound16 to act in such cases to address market dysfunction. This is the foremost 

reason that price gouging complaints have been investigated and considered on such an 

urgent and expedited basis – to act quickly and decisively against offending firms, to deter any 

repeat conduct and to protect consumers against harmful practices.  

 

It is during these unprecedented times when consumers are most vulnerable, and choices 

limited that timely and impactful intervention is paramount. Without the Commission’s 

intervention, consumers would most likely have been worse off. It was important for the 

competition authorities to make a swift pronouncement against excessive pricing and price 

gouging to alert and deter firms from engaging in such conduct and to minimise any 

opportunist business practices.  

 

The Commission’s intervention in these markets is aligned to the approach taken by different 

jurisdictions who have been confronted with similar conduct (OECD, 2020). Like the 

Commission, the Spanish competition authority has started investigating complaints about 

abusive pricing practices.17 China has issued warnings against price increases and also 

issued guidelines for swift enforcement against increases in the prices of face masks.18The 

UK Competition Markets Authority established a dedicated COVID-19 Taskforce tasked with 

monitoring the market. Similarly, the US Department of Justice set up a COVID-19 Hoarding 

and Price Gouging Task Force.19 Conversely, other governments such as France and 

Australia, though not through their competition authorities,  have chosen to regulate the pricing 

of certain goods.  

 

Many jurisdictions, like South Africa, have been compelled to intervene and send out stern 

warnings to the market that price gouging during a global pandemic is grave and 

reprehensible.    

 

 
15 Competition Commission vs Babelegi Workwear and Industrial Supplies CC (Tribunal Case no. CR00Apr20), at 
para 26 
16 Ibid. Para 104 and 149 
17 https://www.cnmc.es/balance-buzon-Covid-7-abril-20200407 and https://www.cnmc.es/prensa/buzon-covid19-
pautas-20200424  
18 http://www.gov.cn/zhengce/zhengceku/2020-02/06/content_5475223.htm   
19 https://www.justice.gov/file/1262776/download  

https://www.cnmc.es/balance-buzon-Covid-7-abril-20200407
https://www.cnmc.es/prensa/buzon-covid19-pautas-20200424
https://www.cnmc.es/prensa/buzon-covid19-pautas-20200424
http://www.gov.cn/zhengce/zhengceku/2020-02/06/content_5475223.htm
https://www.justice.gov/file/1262776/download
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Conclusion 

We are of the view that the traditional way of investigating and prosecuting excessive pricing 

complaints would have harmed consumers as the availability and reasonable pricing of 

essential goods and services during the COVID-19 pandemic is critical. As indicated above, 

the analysis of excessive pricing complaints is complex and lengthy. In accordance with the 

Commission, the Tribunal in Babelegi also noted that alleged excessive pricing within the 

context of COVID-19 is a matter of public interest that requires urgent determination. It notes 

that in an extraordinary time, the consumer interest must be protected.  

 

Given the impact that these cases would have on the public, we are of the view that it was 

important for the Commission to investigate and refer the complaints against Babelegi, Dis-

Chem and others to the Tribunal for determination on an expedited basis. The basis for this is 

borne when comparing the experience, the Commission has had in its previous abuse of 

dominance referrals and in particular, the excessive pricing investigations.  

 

Outcomes of the Commission’s interventions 

As of 04 August 2020, the Commission has referred and settled 30 COVID-19 related cases 

to the total value of R15 380 849.58 of which R5 573 380.88 has been donated to the Solidarity 

Fund. There have also been donations of essential goods to affected communities to the total 

value of R 551 886.70.20 The Commission has so far referred two complaints of price gouging 

that have been heard at the Tribunal – Babelegi and Dis-Chem. Both complaints were later 

appealed at the CAC.21  

 

Over the last couple of months, the Commission has received significantly less retailer-related 

complaints. It has now shifted its attention to complaints of excessive pricing against suppliers 

and cases involving public procurement. In September 2020, the Commission referred its first 

two COVID-19 related public procurement cases to the Tribunal for prosecution. This stems 

from reports of suspected overcharging by suppliers of personal protective equipment to the 

public sector. 

 

The COVID-19 pandemic has not only called for deviation from the ordinary course of dealing 

with abuse of dominance cases, but it also presented new opportunities. Consumers and 

affected businesses have been instrumental in influencing market outcomes by filing 

 
20 Competition Commission Media Release http://www.compcom.co.za/wp-
content/uploads/2020/08/Competition-Tribunal-confirms-an-order-against-Cambridge-foods-for-
excessive-pricing-of-25kg-maize-meal.pdf (accessed on 30 September 2020) 
21 On 21 August 2020, Dis-Chem filed a notice of withdrawal to appeal. 

http://www.compcom.co.za/wp-content/uploads/2020/08/Competition-Tribunal-confirms-an-order-against-Cambridge-foods-for-excessive-pricing-of-25kg-maize-meal.pdf
http://www.compcom.co.za/wp-content/uploads/2020/08/Competition-Tribunal-confirms-an-order-against-Cambridge-foods-for-excessive-pricing-of-25kg-maize-meal.pdf
http://www.compcom.co.za/wp-content/uploads/2020/08/Competition-Tribunal-confirms-an-order-against-Cambridge-foods-for-excessive-pricing-of-25kg-maize-meal.pdf
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complaints and providing evidence of price increases. This demonstrates an increased 

awareness and attentiveness on the part of consumers. Competition issues have also 

received mainstream attention which should boost the Commission’s advocacy efforts.  

 

The Commission’s interventions will still need to be evaluated at a later stage to determine 

and quantify the savings to consumers and the economy at large. Impact assessments and 

ex post reviews will no doubt be instructive in this regard.   
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ANNEXURE A 

 

Babelegi case22   

As mentioned, on 09 April 2020, the Commission referred a complaint against Babelegi to the 

Tribunal in terms of section 50(2)(a) of the Act. Babelegi’s main business is to manufacture, 

distribute, import, and export overalls and allied products. It also purchases face masks to on-

sell to customers. The Commission alleged that Babelegi charged an excessive price on the 

sale of Dust Mask FFP1 Pioneer (“FFP1 masks”) and that the price did not correspond to any 

cost increase that Babelegi faced during the period 31 January to 05 March 2020 (“the 

Complaint Period”).  The Commission’s investigation found that prices increased by at least 

888% from the price charged on 09 December 2019 to the price charged on 05 March 2020. 

Babelegi acknowledged that it had successively increased its prices, however it argued that 

this price increase was based on a warning of an imminent price increase from its supplier.  

 

On 09 June 2020, the Tribunal held that Babelegi’s conduct of successively and dramatically 

increasing prices during the Complaint Period even before its supplier increased its price to 

be in contravention of section 8(1)(a) of the Act. It noted that Babelegi did not provide any 

rational justification for its successive price increases and that it did not correspond with cost 

increases. The Tribunal also found that the price charged by Babelegi during the Complaint 

Period was exploitative and to the detriment of consumers and customers. The Tribunal further 

imposed an administrative penalty of R76 040. Babelegi appealed the Tribunal’s decision at 

the CAC. The hearing was held on 04 September 2020 and at the time of writing this paper 

the CAC judgment was awaited. 

 

Dis-Chem case 23 

On 23 April 2020, the Commission referred a complaint against Dis-Chem Pharmacies Limited 

(“Dis-Chem”) to the Tribunal alleging that Dis-Chem charged excessive prices for three types 

of surgical masks (SFM50, SFM5 and Folio 50) in contravention of section 8(1)(a) of the Act, 

read with regulation 4 of the regulations. The Tribunal held that Dis-Chem’s price increase 

was not informed by any significant increase in costs and was unreasonable and 

reprehensible. It also held that Dis-Chem failed to provide a reasonable justification for price 

increase in the circumstance of the COVID-19 pandemic. The Tribunal held that a price 

increase of between 47% and 261% without a corresponding increase in cost has a 

detrimental effect on consumers. On 07 July 2020, the Tribunal held that Dis-Chem did indeed 

 
22 Competition Commission v Babelegi Workwear and Industrial Supplies CC Competition Tribunal Case No: 
CR003Apr20 
23 Competition Commission v Dis-Chem Pharmacies Limited Competition Tribunal Case No. CR008Apr20 



15 
 

charge excessive prices for surgical masks and imposed an administrative penalty of R1 200 

000.  
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ANNEXURE B 

 

 

Table 1: Abuse of dominance cases considered by competition authorities since their 
establishment24  
 

Parties Alleged conduct & section 
of Act 

Outcome Comment 

Cases considered on the merits 
1. CC vs. Media 24 Predatory pricing: 8(d)(iv) & 

8(c) 
Dismissed The Constitutional Court 

dismissed the Commission’s 
appeal against the CAC’s ruling 
 
Time between complaint 
referral and final decision: 8 
years 

2. CC vs. Telkom Denial of access to an 
essential facility & 
Inducement: 8(b) & 8(d)(i) 

Successful under s 8(b) 
& 8(d)(i) 

Telkom paid a fine of R449 
million  
 
Time between complaint 
referral and final decision: 8 
years 
 

3. CC vs. Sasol Excessive pricing: 8(a) Dismissed  The Tribunal ruled in favour of 
the Commission. On appeal, 
the CAC set aside the 
Tribunal’s ruling 

4. CC vs. SAB Price discrimination: 9(1) Dismissed  On appeal, the CAC confirmed 
the Tribunal’s ruling 

5. Nationwide & Comair vs. SAA Inducement: 8(d)(i) Successful  SAA’s appeal was dismissed by 
the CAC 

6. CC vs. BATSA Inducement: 8(d)(i) Dismissed  

7. CC vs. Senwes Inducement & Price 
discrimination: 8(d)(i), 8(d)(iii), 
8(c) & 9(1) 

Successful under s 8(c) Time between complaint 
referral and final decision: 3 
years 

8. Mapula Restaurant vs. Coca-Cola  Price discrimination: 9(1) Dismissed  This complaint was self-referred 
after the CC declined to 
prosecute 

9. Harmony Gold vs. Mittal Steel Excessive pricing: 8(a) Dismissed On appeal, the CAC set aside 
the Tribunal’s ruling and 
remitted the matter back to the 
Tribunal for reconsideration. 
Subsequently, the parties 
reached settlement. 

10. Mandla-Matla vs. Independent 
Newspapers 

Refusal to deal: 8(c) & 8(d) Dismissed  This complaint was self-referred 
after the CC declined to 
prosecute 

11. CC vs. SAA Inducement: 8(d)(i) Successful SAA paid a fine of R45 million 

12. Nationwide Poles vs. Sasol Price discrimination: 9(1) Dismissed On appeal, the CAC set aside 
the Tribunal’s ruling 

13. Lekoa Fitment vs. Altech Exclusionary act: 8 (c) & 9(1) Dismissed  

14. CC vs. Patensie Inducement: 8(d)(i) Successful On appeal, the CAC confirmed 
the Tribunal’s ruling 

15. CC vs. Computicket I Inducement: 8(d)(i) Successful On appeal, the CAC confirmed 
the Tribunal’s ruling 
 
Computicket was fined R20 
million 
 
Time between complaint 
referral and final decision: 9 
years 

 
24 This table does not include cases that have not been considered by the Tribunal. These include cases such as 
CC vs. Computicket and Shoprite; Distell Group vs. AB InBev (consent agreement). 
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16. CC vs. Uniplate Inducement: 8(d)(i) Dismissed The CAC upheld Uniplate’s 
appeal and dismissed the 
Commission’s complaint 
 
Time between complaint 
referral and final decision: 5 
years 

                                                          Interim relief applications  

17. JG Grant vs. Schoemanville Price discrimination: 9(1) Dismissed  

18. Normandien vs. Komatiland Excessive pricing, 
exclusionary act, price 
discrimination: 8(a), 8(c) & 
9(1) 

Dismissed  

19. Anchor Zedo vs. Passenger Rail 
Agency 

Exclusionary act: 8(c) Dismissed  

20. Simba Chitando vs. Webber Wentzel  Inducement, Exclusionary 
act: 8(c) & 9(1) 

Dismissed  

21. The Bulb Man vs. Hadeco Exclusionary act, inducement 
& price discrimination: 8(c), 
8(d)(i) & 9(1) 

Dismissed  

22. Dumpit Waste vs. City of 
Johannesburg  

Inducement: 8(d)(i) Dismissed  

23. Pharmaceutical Wholesalers vs. 
Glaxo Wellcome  

Exclusionary act & 
inducement: 8(c) & 8(d)(i) 

Dismissed   

24. Nkosinauth Ronald Msomi and others 
vs. BATSA 

Exclusionary act: 8(c) Dismissed  

25. York Timbers vs. SAFCOL Refusal to supply: 8(c) & 
8(d)(ii) 

Dismissed  

26. SA Fruit Terminals vs. Portnet Price discrimination: 9(1) Dismissed  

27. Nationwide vs. SAA Predatory pricing Dismissed   

28. Bezuidenhout vs. Patensie Exclusionary act: 8(d)(i) Successful   

29. DW Integrators vs. SAS Institute  Exclusionary act: 8(c)  Dismissed  

30. SA Raisins vs. SAD Holdings Exclusionary act: 8(d)(i) Successful   

31. Africa People Mover vs. PRASA25 Exclusionary act: 8(c) Dismissed  

Cases resolved through settlement agreements 
32. CC vs. ArcelorMittal Excessive pricing, price 

discrimination: 8(a) & 9(1) 
Settlement confirmed  

33. CC vs. SAA Exclusionary acts: 8(d)(i) & 
8(c) 

Settlement confirmed SAA paid a fine of R15 million 

34. CC vs. Foskor Excessive pricing: 8(a) Settlement confirmed  

35. CC vs. Rooibos Exclusionary acts: 8(c) Settlement confirmed   

36. CC vs. Sasol (fertilizer) Excessive pricing, 
exclusionary acts & price 
discrimination: 8(a), 8(c), 8(d) 
& 9(1) 

Settlement confirmed   

37. CC vs. Telkom Excessive pricing, 
exclusionary acts: 8(a), 8(b), 
8(c) & 8(d)(iii) 

 Telkom paid a fine of R200 
million and agreed to a 
behavioural remedy that 
involved separating its 
wholesale and retail operations 

Source: Lesofe and Nontombana (2017) and Competition Commission Annual Reports 

 

 

 

 

 

 

 

 

 

 

 

 
25 In 2018, the same applicant applied for interim relief under section 8(b), which was subsequently withdrawn.   



18 
 

References 

 

Bageri, V., and Katsoulakos, Y. 2020. “The quality of competition law institutions and 

enforcement (Some comparative empirical evidence from BRICS and other countries)” BRICS 

Journal of Economics, 1(1), 6–20. 

 

Buthelezi, T., L. Mncube, and T. Mtani. 2019. “The extent of market concentration in South 

Africa’s product markets.” Journal of Antitrust Enforcement, Volume 7, Issue 3, 352–364 

 

Competition Commission v Babelegi Workwear and Industrial Supplies CC Competition 

Tribunal Case No: CR003Apr20 

 

Competition Commission v Dis-Chem Pharmacies Limited Competition Tribunal Case No. 

CR008Apr20 

 

Lesofe, I. and Nontombana, N. 2017. “A Review of abuse of dominance provisions of the 

Competition Act - is it necessary?” 11th Annual Competition Law, Economics and Policy 

Conference  

 

Makhaya, G., W. Mkwananzi, and S. Roberts. 2012. “How Should Young Institutions Approach 

Enforcement? Reflections on South Africa’s Experience.” South African Journal of 

International Affairs 19 (1): 43 –64. 

 

Makhaya, G. and Roberts, S. 2013. “Expectations and outcomes – considering competition 

and corporate power in South Africa under democracy”, Review of African Political Economy 

 

OECD (2020), Exploitative pricing in the time of COVID-19, 26 May 2020 

 

 


